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V. 

KENNETH B. HOLMES, Attorney, 

De fondant 

CONSENT ORDER 
TO ST A Y Tl IE BALANCE 

OF SUSPENSlON 

This matter was considered by a Hearing Panel of the Disciplinary Hearing Commission 
("DHC") composed of Shannon R. Joseph, Chair, William A. Oden and Synthia Scott Kearney 
pursuant to a petition by Defendant for a stay of the remainder of the suspension imposed by the 
Consent Order of Discipline in The North Carolina State Bar v. Kenneth B. Holmes, 18 DHC 34. 
Plaintiff, the North Carolina State Bar, was represented by Alex G. Nicely. Defendant, Kenneth 
R Holmes, was represented by Joshua T. Walthall. 

Based upon Defendant's petition, Plaintiffs response, a review of the records of the North 
Carolina Stt1te Bur and the consent of the parties, the Hearing Panel hereby finds by clear, t:ngent 
and convincing evidence the following: 

FJNDfNGS OF F ACI 

l . Pluintifl the North Carolina State Bar ("State Bar"), is a body duly organized under 
the laws of North Carolina and is the prop1;Jr party to bring this proceeding under the authority 
granted it in Chapter 84 of the General Statutes of North Carolina, and the Rules and Regulations 
of the North Carolina State Bar (Clu:.pter 1 of Title 27 of the North Carolina Administrative Code). 

2. Defendant, Kenneth B. Holmes ("Holmes"), was admitted to the Nor1h Carolina 
State Bar in 2005, and is, and was at all times material hereto, an attt1mey licensed to practice in 
North Carolina, subject to the laws of tbe State of North Carolina, the Rules and Regulations of 
the State Bar, and the Rules of Professional Conduct prior to the suspensiot'l. of his license to 
practice law pursuant to the Consent Order of Discipline entered in 18 DHC 34. 

3. On September 30; 2019, a bearing panel of the Disciplinary Hearing Commission 
entered an Order of Discipline suspending Holmes for a period of five years, effective 30 days 
from service of the Order of Discipline upon Holmes. 

4. The Order of Discipline provides that after no less than two years, Holmes may 
apply for a stay of the remaining period of suspension by liling a motion in_ ~he c:msc and 
demonstrating by clear, cogent and convincing evidence thut he has met all cond1t1011s for a stay 
set out in the Order of Disclplfoe. 



5. Holmes accepted service of the Order of Discipline through bis legal counsel on 
October 4, 2019. Thus, Holmes's five-year DHC suspension became effective on November 5, 
2019. 

6. Holmes was eligible to seek a stay of the remaining period of suspension on 
November 5, 2021, two-years from the effective date of his suspension. 

7. Pursuant to 27 N.C. Admin. Code 1 B.0l I 8(c)( I), Holmes was pennitted to file a 
motion to stay his suspension "no earlier than 60 days before the first date of eligibility to apply 
for a stay." 

8. On Fehruary l, 2024, Holmes filed a petition requesting a stay of the remaining 
portion of his uctive suspension and seeking reinstatement to active status subject to the continuing 
conditions set forth in the Consent Order of Discipline 

9. Upon review of Holmes's Petition and supporting documentation, as well as an 
independent review of the records maintained by the State Bar, the State Bar filed a response on 
February 29, 2024, acknowledging thut Holmes has substantially complied with all of the 
conditions for obtaining a stay of the remaining portion of his suspension. 

Based upon tht: foregoing Findings of Fact and with the consent of the parties, the Hearing 
Panel makes the following; 

CONCLUSJONS OF LAW 

l. All the parties are properly before the Hearing Panel and the Panel has jurisdiction 
over Defendant, Kenneth B. Holmes, and the subject matter of this proceeding. 

2. Holmes bas satisfied the requirements set forth in 27 N.C. Admin. Code lB.0128 
and .0129 and the conditions established in the Consent Order of Discipline for a stay of his 
suspension and reinstatement to active status, subject to the tenns of the Consent Order of 
Discipline entered in 18 DHC 34. 

3, Holmes' s reinstatement to active status should be conditioned upon continued 
compliance with the conditions and requirements in the Consent Order of Discipline. 

Bosed upon the foregoing Findings of Fact and Conclusions of Law, and with the consent 
of the parties. the Hearing Panel enters the following: 

ORDER 

J. The remainder of the five-year suspension of Holmes 'slaw license imposed by the 
Consent Order of Discipline in 18 DHC 34 is hereby stayed and Holmes is reinstated to the active 
practice of law in North Carolina, effective upon entry of this Order. 

2. The stay of the remaining suspension is subject to the tonus, conditions and 
requirements set forth in the Consent Order of Discipline in 18 DHC 34. Holmes's stotlrn as an 
active member of the North Carolina Slate Bar during the term of the stay of su8pension is 
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contingent upon his compliance with all of the conditions set forth in paragraphs l 4(a) through 
14(i) of the Consent Order of Discipline, which is attached hereto and hereby incorporated by 
reference as Exhibit l. 

3. lf Holmes fails to comply with any one or more of the conditions set out in the 
Consent Order of Discipline, then the stay of the suspension of his law license may be lifted as 
provided in 27 N.C. Admin. Code 18.0118. 

4. The Disciplinary Heuring Commission will retain jurisdiction of this matter 
throughout the remainder of the suspension and any stay thereof. 

5. Pursuant to 27 N.C. Admin. Code I B .0 l l 8(c)1 Holmes is taxed with the costs and 
administrative fees of this proceeding. 

~gned ~ the Chair with the consent of the other hearing panel members, this the 
I day of ACI.L,vf.c . 2024. 

~/~~ ~ 

CONSENTED TO BY: 

(,~k'..Ji 6, ~ 
Kenneth B. Holmes 
Defendant 

Joshua T. Walthall 
AttorneyjiJr Defendant 

(_::>~ 

Shannon R. Joseph, Chair 
Disciplinary Hearing Panel 

Alex G. Nicely 
Attomeyji;r Plaint[!! 
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WAKE COUNTY 

THD NORTH CAROLINA STATE BAR., 

Plaintiff 

v. 

KENNETH B. HOLMES, Attomey, 

Defendant 

BEFORE 'I1IB 
.JPLINARY HEARING COMMISS10N 

OFTflE 
NORTH CAROLINA STA TE BAR 

18 DHC34 

ORDER 
OF DJSClPLINB 

This matter came on for hearing on 17-18 June 2019 by a hearing panel of the 
Disciplinary Hearing Commission composed of Allisol) C. Tomberlin, Chufr, Shannon R. 
Joseph, and Mlchael S. Edwards. Leanor Balley Hodge and Alex G, Nicely represented 
Plaintiff, the North Carolina State Bar. Defendant, Kenneth B. Holmes, was represented 
by W. Terry Sherril!. The pru-ties consent to the disclpline Imposed by this order. 

Based upon the ple,adings and th~ evidence presented at the hearlng, the Heating 
Panel hereby makes by clear, cogent, and convincing evidence the following: 

FINDINGS OF FACT 

1. Plaintiff, the North Caroll11a State Bar ("Plaintiff'' or "State Bnr"), is a body 
duly organized under the laws of Nol'th Carolina and is the proper party to bdng this 
p1•oceedh1g under the uuthorlty gl'anted it Jn Chapter 84 of the Oenel'al Statutes of North 
Cal'olina1 and the rules and regulations of the North Carolina State Bm promulgated 
thereunder. 

2. Defendant, Kenneth B. Holme:- ("Defendant" or "Holmes"), was admitted to 
the Nol'th Cmolin!I Stute Bnr on 2 April 2005 nnd ls, and was at all tJmes refe1red to hereln, 
an attorney at law licensed to practice in Notib Cal'Ollna, subject to the rules, reguJatio11s 
and Rules of Professional Conduct of the North Carolirrn State Bar and the luws oft he State 
of North Carolina. 

3. Du1·ing the relevant period reforrod to hel'eln, Holmes actively engaged in the 
practice of law In the State ofNmib Caro1lna and maintained a law office ln Statesville, 
Iredell County, North Caroll11a. 

4. Holm.es maintained a general trust account, BB&T Bank IOL TA account 
ending in no. 9837 ("trust account»), 

5, Beginning 111 or about 2013, Holmes -represented M. Boger ("Boger") in a 
perso110J injul'y matter. 
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6, Pnrsuant to the contingent tee contract, Holmes was entitled to collect as his 
legal fee 1/3 of the .amount he recovered for Bogel', 

7, In or about April 20141 Holtnes settled Bogor's perso11al injury clalnl for 
$75,000, 

8. On 01· about 8 Apl'il 2014, Holmes deposited the foll amount of Bogel''s 
.settlement proceeds into the trust account. 

9. Holmes made the following disbw'sements ofBoger's funds; 

a, On or about IO April 2014, $5,000 disbursement to Boger by check no. 
1169; 

b. On 01· about 17 April 20 I 4, $30,000 disbursement to Boger by check no, 
ll 74; 

c. On 01· ftbout 17 Apdl 2014, $35J000 disbul'se~1ent to hlmselfby obeck no, 
1175 made payable to BB&T; 

d, On or about 2 May 2014, $2,700 disbursement to himself by check no. 
1177 made payable to cash; 

e, On or about 5 May 2014, $2,000 disbursement to himself by check no. 
1178 made payable to cash; 

f, On OJ' about 6 Octobei• 2014, $300 disbursement to Boge1· by check no, 
1193; 

g. On or 11bout 8 FebtlllH'Y 2016, $1,000 disbur•sement to Boger by check no, 
1222; 

h. • On 01· about 9 Feh1·uat·y 2017, $158.65 dlsbuJ'sement to his lnw firm by 
check no. 1266 mnde payable to the Holmes Law Flt'm; 

i. On or about 14 Pebl'uary 2017, $ l 06.65 dlsbursement to his law firm by 
check no, 1268 1nnde payable to the Holmes Law Firm. 

ID, Jn or nbout Apl'll or May 2014, Holmes asked Bogel' to bol'l'ow $3,000 of 
Boge;r's settlement pl'oceeds, 

11, Boger agrned to make the loan to Holmes and gave $3,000 to Holhies, 

12. Although Boge1· ngreecl to loan Holmes the funds. Holmes and Boger did not 
agree to the specific terms ofthe loan, !t1cludlng the terms upon which the loan was to be 
,·epaid, 

13. Holmes did not udvise Boger l11 writing of the desirability o-f seeking the 
advice of h~dependent legal counsel on the lt·ttnsaotion. 
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14. Holmes did not give Boger a reasonable opportunity to seek the advice of 
independent legal counsel. 

15, Holmes was required to nrnintain $3,000 of Boge1·1s settlement pl'Oceeds in 
trust on behalf of Boger for payment ofa Medicaid lien, 

l 6. Holmes failed to maintain any of Boger's funds In the tl'llSt account for 
payment of the Medicaid lien. 

17, Holmes misrepresented to Boger that he maintained 111 the t1·ust account the 
fonds fol' payment of Bogcr's Medicaid llen, 

18, To date, Holmes has failed to pay Boger's Medicaid lien, 

19, On or about 27 August 2013, Holmes was appointed to represent Bogel' in 
defense of allegations of violation of felony pl'obation in Iredell Connty criminal case no, 
11 CRS51433, 

20, Holmes al.so represented Boger in other ol'lmhrnl niattet·s. 

21. Bogel' cnme frequently to Holmes} offlco to discuss Boger's legal matters, 

22, After one ofBoger's mutters, a DWI case, had been on a trial oalcndni· a few 
times, Holmes received a telephone call from the pl'osecuto1· lnstructlng Holmes to be ready 
for trial the next day, 

23. After this caH, Holmes met ln person with Boger and a few pe!'sons Boger 
brought wlth him as potential trial witnesses. 

24. The next day in cou1't, Holmes again met with Boger, 

25. Boger bwught to the court meeting a different wltness than the one he brought 
with him on the pl'evious day, 

26. Afhw discussions between Holmes and Boger about the testimony of the new 
witness, Boger agreed to enter a plea rather thau proceed to tl'ial. 

27. Holmes appeored In cot1rt for Boger In the' DWI case and othet' cases on all 
the scheduled court dates, 

. 28. Ill 2018, Holmes' trust account was the subject of an investigative audit. 

29. The investigallve audit revealed the fo[lowitig deficiencies jn Holmes' trust 
account management: 

a. Falhll'e to identify on the face ofl:leveral transfers and othet' items payable 
to Holmes the ollent balt.rnue from whioh such dlsbul'Sements wel'e made; 
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b. Commingling his personal fonds in the trnst account with entrusted client 
funds; 

c. Failul'e to list lhe source of deposits o!l deposit slips, 

d. Failul'e io prnmptly disburse entrusted funds; 

o, Disbursing funds from the trust account by items payable to cash1 

f, From 1 Ml'lt'ch 2014 thl'ongh 30 Septembel' 20161 fallurn to total the 
indivldnal olieot balances shown on the ledger of the trust account and 
reconcile them with the cmrent bank statement balance for the trust 
nocount as a whole at lenst quarterly: 

g, Fl'om l October 20 l 6 through 5 July 20171 failure to prepa1·e qual'terly a 
reconciliation repo1i that showed the balance as it appeared in the gene1·aJ 
ledger for the trust account, the total of all subsidiary ledger balances, and 
the adjtl'sted bntik balance; 

h. Failure to reconcile monthly the balrmce of the trust account as shown on 
the lawyer's records with the cllnent bank statement bahince for the 
account. 

30. Holmes had previously been notified of slmilar defioiencles in his trust 
account management after a 1·tindom audit In 2009. 

31. The investigative audit also l'evealed that on 01· about 1 Miwch 2014 the 
balance in the trust account was below the atnount Holmes was required to maintain in 
trust for his clients. 

32. Specifically, Holmes no longer maintained funds ln trust for the following 
petsonal injury clients: Etherldge-Harpe1·, Etherl<lge1 Nichols, and Turner. 

33, Holmes was 1•equit·ed to maintain funds ill the trust account fol' these clients 
11s of l Match 2014 in the following umouttls: 

a, Eiherldge"ffarper " $1, 168.68i 

b. Etheridge~ $1 1000,00; 

c, Nichols" $2,287.73; and 

d. Tumer" $1,320.00, 

34. Holmes WEIS t·equired to mnln1aln fimds hi ibe above~Hsted amoun(s for 
payment of his clients' medical liens, 

35. In 2013, Holmes deposited the settleme11t oheoks fo1· each t)f the clients listed 
it1 paragraph 33, 
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36. Holm.es fal\ed to disburse payment for Btherldge-Harper's and Etheridge's 
medical liens untll 2017. 

37. Holmes 11sed other clients1 et11rusted fonds for these p11ymenis. 

38. Because Holmes did not reconcile his trust account, he was not aware that he 
used othel' clieuts' entrusted funds fol' these payments. 

39. Holmes fa lied to disbui·se paymellt fol' Niohols 1 01edlct1l lien until 201 S, 

40, Holmes used other clients' entrusted funds for this payment. 

4 J, Because Holmes did not reconcile his tt1.1st account, he was 110t aWf\l'e that he 
used other clients' entrusted funds for this payment. 

42. Holmes foiled to disburse payment for Tu1'11el''s medical lien until 2016. 

43. Holmes used other clients' entl'tlsted funds for this payment. 

44. Because Holmes did not reconcile his (rust account, he was not aware tlrnt lie 

tised other clients' entrusted f.111ds for this payment 

45. Holmes was also requll'ed to maintain $3,400.00 in the trust <1ccount for his 
client A, Thrnsher ("Thr£1sher") as of l March 2014. 

46. In or ahont December 2013, Holmes oontnoted V, Smith ("Smith") about 
providing a bail bond fol' Th!'ashcr, 

4 7. 'rhrnsher had previously been n client of Smith. 

48. Holmes was listed along with J, Rice on a form provided to Smith in suppo1·t 
of the effort to obtain a bail bond for Thrasher, but Holmes did not sign any documentation 
indicating that he would sel've as a smety for the Thrashel' bond. 

Based upon the foregoing Findings of Fact, the Hearing Panel e11ters the following: 

CONCLUSIONS OF LAW 

1, All parties am properly before the Hearing Panel and the panel has 
judsdiction over Defendant, Kenneth Holmes, and ovei:the subject matter, 

2. The facts did not support the conclusion that Defendant served as u su1·ety 
on a bail bond fol' A. Thrasher in violation of Rule 8.4(b). 

3. Defendant's motion for dismissal of the Fot1rth Claim for Relief in the 
Complaint is grnnted. 
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4. Holmes' conduct, as set forth in the Findings of Fact above. constitutes 
grounds fot• discipline pursmml to N.C, Gen, Stat. § 84-28(b)(2) in that Defendant violated 
the Rules of Professional Conduct· as follows: 

11. By follit1g to pay Boger's Medicaid lien, Defendant fulled to &ct with 
1·easo1mble dllige11oe and pwmptuess ln representing a client in violation 
of Rule 1.3, failed to properly distribute entrnsted funds in violation of 
Rnle t .15-2(a), and failed to promptly pay to the client, or third persons 
as dh'ected by the client, entrnsted property belonging to the client and 
to which the client ls CUl'!'ently entitled in violtttion of Rule 1.15•2(m)1; 

b, By failing to maintain funds ln the trnst account foqiayment ofBoger's 
Medicaid lien, Defendant failed to pi•opel'ly maintain et1tl'usted funds in 
vloJatlon of Rule I .15-2(a); 

o. By misrepresenting to Boge1• that he maintahled in the trust acoouut 
funds fo1• paytnent of Boger's Medicaid lien, Defendant engaged 1n 
conduct involving misrepresentation in vlolation of Rule 8.4(o); 

d. By bonow111g $3,000 of Boger's funds1 Defendant entered into a 
pl'Ohibited business transaction wlth a client in violation of Rule l .8(a); 

e, By falling to Identify on the fa:ce of sevet·al transfers and other iterns 
payable to him the cllent balance from which such items Wet't> drawn, 
Defendant fulled to pl'Operly maintain entrusted funds ln vlolalion of 
Rule Ll5-2(a)i failed to lndlcate on items payable to the lawye1· the 
client balance from which the iterus wm•e d1·own iu violation of Rule 
1.15-2(]1), a11d failed to maintain mluimnm records required fo1• a 
general tl'ust account in violation of Rule l.l5-3(b); 

f. By failing to list the source of deposits into the trust account on deposit 
slips, Defet1dant foiled to propedy maintain entrnsted funds ln violation 
of Rule I. 15-2(a) and failed to maintain rrilnlmum records required fol' 
a genetnl trust uccount in violation of Rule 1. 15,3(b); 

g, By failing to promptly disburse his clients' f\mds in payment of their 
mecllct1l liens, Defendant failed to act with reasonable diligence and 
promptness ln representing a client Jn violation of Rule 1.3 and foiled to 
propedy distribute entrusted funds in violation of Rule 1.15~2(a); 

h, By dlsbut·sing funds from the truM account by item payable to cash, 
Defendant failed to propel'ly maintain entrusted funds in violation of 
Rule 1. t 5-2(a) and dlsbul'sed entrusted funds by bef\l'er item In violation 
of Rule LI 5-2(i); 

1 Now codified us Rule I.I 5·2(n). 
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I. By failing to total the individual client balances shown on the ledger of 
the trust account and i'econci le it with the current bank statement balance 
fol' the tnist account as a whole at least quarterly and failing to prepare 
quarterly a reco11clliatlon report that showed the balance as it appem·ed 
in the genetal ledger for the trust account, the total of subsidiary ledger 
balances, and the adjusted bank balance> Defendant foiled to perform 
quarterly reconciliations of his trust account in violatlon of Rule 1.l s~ 
3(d): 

j. By failing to reconcile monthly tho biilance of the trust account as shown 
on his records with the cur1·ent bank statement balance for the account, 
Defendant failed to perform monthly reconciliatious of his trust account 
ln violation of Rule l.15-3(d); 

k. By falling to malntain in the tl.'ust account funds entrnsted to him by his 
clients for payment ofmedioal liens and disbtu·slng them for the benefit 
of someone other than the legal or beneficial owners, Defendant failed 
to pl'Opel'ly maintain enh'usted funds in violation of Rule l.15~2(a) and 
used entrusted property for the pel'son:d benefit of persons other than 
the legal or beneficial ownet· in violation of Rule 1.15-2(!)2: 

L By unknowingly mlsiipproprlating hls cllents1 entrusted fonds, 
Defendant used entrusted property for his personal benefit ln violation 
of Rule 1.1 s.2(i?: and 

m, By misrepresenting to his clients that he maintained their funds In the 
trust account after they had been completely d1sbmsedi Defen<l11nt 
engaged In conduct involving misrept(',Sentntion iti vlolation of Rule 
8.4(c). 

5, The facts did not support the conclusion that Defendant knowingly 
misappropriated Boge.r's entrusted funds in vlolntioo of Rule 1.15-2(j)4 and committed a 
ol'imitrnl aot in violation of Rule 8.4(b). 

6, The facts did not support the conclusion that Defendant failed to keep Boge,· 
lnformed about the status ofhls case in violation of Rules 1A(a)(3) and (4). 

7, The facts did not supporl !he conclusion that Defendant failed to perform 
any meaningfol work on behalfof Boger in violation of Rule L3, 

2 Now codllletl 11~ Rule J. t5•2(k), 
) Now codified ns Rule l, IS•2(k), 
1 Now codltled a~ Rt1le 1,15-2(k), 
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8. The facts did not st1pport the conclusion that Defendant's fo.ilme to 
• pl'Omptly disburse his 01ie11ts' funds in payment of their 1nedk11l Hens violated Rule 1.1$~ 
2(m)5

• 

9. The facts did not support the coMluslon that Defendant knowingly 
mlsapproprlated his clients' e1111'ustcd funds in violation ofRt1le 8.4(b). 

Based upon the foregoing Findings of Fact and Conclusions of Law, the Hearing 
Panel hereby makes by cleat·, cogent, and convincing evldence the following: 

ADDITIONAL FlNDINOS OF FACT REGARDING DTSCIPL1NE 

l. Boger made several attempts to detennlne whether Defendant had paid his 
Medicaid lien and suffered hat·m as a 1·esult of Holmes1 false representations about the 
status of his lien, 

2. Boger was vulnerable in that he relied upon Defendant fur legal counsel and 
advice rega1·ding several issues lncludihg payment ofhl:i Medicaid lien, 

3, After Boger was lncarcetated1 his sister made severnl attempts to contact 
Defendant on behalf of Boger to find out the status of payment of his Medicaid Hen. 
Defendaut did not respond to m,my of her efforts. 011 one occasion, Defendant scheduled 
an in~person meeting with Boger's sister and then fulled to show up or call to cancel. 

4. Defendant has no pl'lor dlsolptine. 

5. A cornerstone of cl icnt trust in an attomey ls that the attorney will pl'operly 
protect and mai11t11.in enlrnstod funds, Failure to do so erndes the confidence clients place 
ln attorneys who handle thell' affairs and harms the prnfession. 

Based on the foregoing Findings of Ract, Conclusions of Law, imd Additional 
Findings of Fact Regarding Discipline, the Heal'lng .Panel enters the following: 

CONCLUSIONS REGARDING DISCJPLTNE 

1, The Hearlng Pimel has considered all of the factors contained ln 27 N.C, 
Admin. Code 1B.0ll6(f)(l) nnd concludes that the following factors that warrn11.t 
suspension 01· disbarment are present: 

(n) Intent of the defendant to commit acts whel'e the hann OJ' potential harm ts 
foreseeable; 

(b) Circumstances l'eflecti11g the dcfcnd1111tls lack of hone$ty, trustworthiness., 
or integt'ity; 

5 Now codified os Rufe L 1.5-2(11), 
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(c) Elevation of the defendant's own inll)rest aboveilrnt of the client; 

( d) Negative Impact of defendant's actions on c!ie11t' s oi• public's perceptlon of 
the pl'ofession; 

(e) Negative impact of the defe11danes actions on the administration ofjustice; 

(t) lmpairment ofthe client's ability to achieve the goals for the representation; 
and 

(g) Acts of dishonesty, m.lstepresentatlon, deceit, or fabrication. 

2. The Hearing Panel has consldel'ed all of the facto1•s contained in 27 N,C, 
Adm.in. Code 1B ,01 l 6(f)(2) and concludes that the following factor exists that warrants 
consideration of disbarment: 

(a) Acts of dishonesty, misrepresentation, deceit, or fabrication. 

3. The Hearing Panel has considered all of the factors contained in 27 N.C. 
Adm in, Code .l B.O l 16(f)(3) and concludes that the following are applicable in this matter: 

(a) No prior discipllnm·y offenses in North Camllna: 

(b) Dfahonest or selfish motive; 

( c) A pattern of misconduct; 

(d) Multiple offenses; 

(e) Viilnerability of the victim; 

(f) Cooperntl ve altitude toward the proceedings; and 

(g) Defendant has expel'ienoe in the pi-actlce of law, 

4. Defondnnt>s failure to properly maintain, mnnage, and handle enil'usted 
f11nds betrnys a vital tn1st cJlerits and the public place in attol'neys and the legal pt·ofossion. 

5. Defendant had notice since 2009 1•andom audit of the deficiencies ill his trnst 
acco\lnt management bt1t failed to cortect such deficiencies and properly malntai11 eotl'usted 
funds, 

6, Defendant's failure to pay Boge1· 1s Medicaid lien caused harm to Boger. 

7. bofert<lant's 1nisrepJ'eSet1tntio11s to Boger llbout the status of his Medicaid 
lien caused pote11.tinl significant lumn to Boger. 

NCSB v. Holmes 
Pnge9 of15 

Exhibit 1 
Page 9 of 15 



8. Defonda11t>s failure to l'espond to Boge1·'s attempts and the attempts mtide 
on f3oger1s beh«lf to discuss the status of the Medicaid lieu caused signiftcr:mt harm to 
Boger. 

9. Defend1111t's misrepreseniatlons to clients ubout the status of their medical 
Hens caused potential significant harm to such clients. 

10, Defendant's conduct, if comhrned or tolerated by the State Bat·, poses 
potential significant hai·m to future c!Jents and the profession. 

11. The Hearing Panel has cousldel'ed all lesser sanctions including: censure, 
rnprlmand, and adltlonition but concludes that such discipline would not be sufficient 
disclpllne because of the gravity of the pote11tial harm to the clients, The Panel farther 
co1,oludes that $uch disoipline would foil to acknowledge the se1fousness of the violations 
committed by Defendant and send the wrong message to attorneys artd the public regarding 
the cot1duot expected ofmernbel'S of the Bar of this State. 

12, The Hearlng Panel has considered disbarment but cohCludes disba1·ment is 
not necessary to prntect the public from future misconduct by Defendant. 

13, After considering lesser alternatives and disbarment, this Heuring Panel 
concludes that a suspension ls necessary to adequately protect the public from foture 
misco11duct by Defendant, 

Based upon the fon1golng Findings of Fact, Conclusions of Law, Addltiona1 
Findings of Fact Regarding Discipline, a11d CohClusions of Law Regarding Dlsclpline1 and 
the co11sent of the parties, the Hearing Panel enters the following: 

ORDER OF DISCIPLINE 

1. befendu11t, Kenneth B. Holmes, is hereby suspended from the practice of 
law for five years, effective 30 days fro1t1 service of this order 011 Holmes, 

2. Defendant ls taxed with the administrative fees and costs for this action, 

3. Defendant shall pay within 30 days of service of the statement of costs and 
fees fol' this action, all costs and admllllstrative fees assessed. 

4. Defendant shall submit his law license and membersltip card to the 
SeoJ'etary of the State Bui· no later than 30 dnys following the effective date of this order, 

5, Defendant shall comply wlth the wind-down provlsions contained in 27 
N.C. Admln. Code IB.0128. 
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6. If Defendant foils to fulJy comply with 27 N,C, Ad111it1, Code lB.0128, 
Defendant shall reimburse the State Bal' for all expenses incurred by the Stafo Bai· in 
wiudlng down Detendant's practice, Such expenses may lncludei but are not limited to, 
storage facility fees, rent payme11ts, moving expenses, ch11rges for secul'e disposal of 
client files, postage 01· othe1· mni ling expenses and compensation paid to any appointed 
trustee and/or the tl'ustee's assistant fot• time and trnvel nssoclated with the trnsteeship. 
The State Bat· shall send an invoice ofwlud-clown expenses to Defendant ut Defendant's 
last known address of tccord with t11e State Bai·. Defendant shall not be eligible for stay 
or reitlStatement until he has relmbnt·sed the State B11r for nll wind-down expenses 
IMurred. 

7, Within 30 days of service of this order, Defendant shaH pt'ovMe the State 
Baris Ofnce of Counsel witb an address and telephone 1mmbe1· at which clients seeking 
their files cari communicate with Defendant. Defendant shall retum all flies to his clients 
with In 1 0 days of the request. A f1 le request sent to the address provided by Defendant 
pmsuant to tMs paragraph is deemed received within 3 days of the date of the request. 

8, Within 90 clays of this order's effective date, Defendant, at his own 
expense, shall retuin ti certified public accountant or other qual!fled accounting 
professional (he1•caftcr collectively "CPA") apprnved i11 advance by the Office of 
Counsel, who shall andlt his trust accounts to identify the beneficial owne1·s of ttll funds 
in Defendant's trust uccounts. Defe11daut will cooperate with the CPA to ensure the audit 
is completed ln a timely fashion. Upon completion of the audit, the CPA shflll provide 
the State Bal' with a wrltte11 final audit report identifying the owner(s) of entrusted funds 
in Defeuda11t1s tl'llst accounts und the amount ofsuch fonds Defendant is J'equrred to have 
in the account for such persons. It ls Defendant's sole responsibility to ensure the CPA 
completes and submits the 1·eports required herein, The audil and any associated rep()rts 
will be solely at Defendant's expense, 

9. Wlthin 60 days of completion of the CPA's audit of Defendant's trust 
accounts, Defendant shall petition the coul't to deposit funds ittto the account to l'eplenish 
any shoitage in the account identified by the CPA audit and lo disburse atl ldentlfled 
client thnds in Defeud,mt's accounts that arn due ot· overdue fol' distribution to their 
rightfiJl owners. 

10. Within 15 days of any court order authorizing Defendant to repleni11h ihe 
tl'ust account and/or disb11rse entrusfod funds, Defondant shall fully comply with the 
terms ofsuoh ordet. 

l l, Defendant shall comply with Rttle 1.15-·2(r) regarding l'IU unidentified 
funds ln Defendant's tn1st nooounls and with Chapter I I6B ofthe Genel'al Statutes withln 
30 days of being statutorily pel'mitted to escheut funds to the state. 

12. Defendant shall complete for each yent· of active S\lspc11slon two hours of 
CLE ln trust account management. This t'equil'ement is i11 addition to nny CLB 
t'equil'ement Imposed by 27 N.C. Adm in. Code 1 B.0129, 
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13, After sel'ving no less than two years of the ~uspenskm, Defendant may 
apply for a stay of the remait1ing period of suspension lmposed by this order by filing a 
motion It\ ihe cause and demonstl'atlng by clear, cogent, and convincing evidence the 
following: 

a. Defendant properly wound down his law practice and complied with 
the requirements of27 N.C. Admin. Code lB,0128; 

b. Defondant has complied wlth the genei·a1 provisio11s of27 N,C, 
Adm1u. Code 1B,0129; 

o. Within 90 days of this ordel"s effective date, Defondan~ at his own 
expense, retained a CPA, approved in advance by the Office of 
Counsel, to audit his trust accounts in accordance with the 
t•equlremeuts of !)aragrnph 8 above; 

d. Within 60 days ofcompletion of the CPA's audit of Defendant's tfust 
accounts, Defendant petitioned the court to deposit funds into the 
account to replenish any shortage In the acco,mt identified by the CPA 
audit und to disburse all identified client fonds In Defe11da11t1s accounts 
1hat are due or overdue for dlstributio11 to the.Ir rJghtful ownet's in 
accoa·dance with 1·equltements ofparngraph 9 above; 

e. Within 15 dtiys of a11y corn't ol'det· authol'izitig Defendant to replenish 
the trust account and/or disbvt·se fonds, Defendant folly complied with 
the terms of such order; 

f, Defendant complied with Rule 1.15••2(1J regal'ding all ,midentified 
funds in Defo11da11t's trust accounts and complied with Chapter 116B 
of the Geueral Stflhltes within 30 days of being statutorlly peirn itted to 
escheat funds to the state; 

g. Defondantretumed to the c1lent within 10 di-.ys of the request the client 
fl le of such client; 

h. Defendant hus kept the State Bar Membership Dep11rtment advised of 
his cm1·ent business address ahd notified tho State Bar of any ohange 
of address within 10 days ofsuoh change; Defendant's address m11st 
be u stl'eet address, not a post office box or drnwel'; 

i. Defendant has 1·esponded to nil oommuntcatlons from the State Bar> 
including communications from the Attorney Client Assistance 
Pt'ogrnm> within 30 days ofreoeipt or by the deadline stnted in ihe 
oommunlcatlon, whichever is sooner; 
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j, Defendant has participated It\ good faith In the State Bar's fee dispt1te 
resolutlon process for any petition of wl1ich he receives uotice after the 
effeotlve date of this order; 

le. That at the time of his motion for stay, Defendant is cmrent in 
payment of all State Bar membership dues1 fees, 1md costs, includhtg 
all Client Secl1dty Fund assessments and other oha!'ges or surcharges 
the State Bai• is authol'ize<l to collect from him, and including ~11 
judicial district dues, foes, and assessments; 

I. That at the time of his motlo11 fol' stay, there ls no deficit i.t1 
Defendant's completion of mandatory Continuing Legal Education 
(CLE) hours, in repo1iing such hours or i11 payment of auy fees 
associated with attendance at CLE programs; 

m, That for each year of active suspension that preceded the motion for 
stay, Defendant has completed two hout's of additional CLE in trust 
account management beyond the minimum CLE requirement for each 
such year as provided in paragraph 12 above; 

n, Defendant has not violated the Rules of Pt•ofessional Conduct or the 
luws of the United States or any state or local government during his 
suspension; and 

o. Defet1dant timely paid all adtrth1isttatlve fees and costs assessed 
against him ln this proceeding as reflected on the statement of costs 
and fees, 

l4, If befcmdant obtains a stay of suspension of his law Jioensl\ such stay wlll 
continue In effect only as long as Defendant complies wHh the followlng 0011ditlons: 

u, Defendant provides monthly to the State Bar's Office of Counsel a 
written report of the th1·eMvay reconciliation of all attomey trust 
accounts to which he has access using the State Bal''s Reco11cillation 
Report fot'm 1wal1able on the State Bar's website and the reconciliation 
method described in the State Bar Lawyer's Tmst Account Handbook, 
rev. 11/2017, pages 34,-43; 

b, Defendant provides monthly with each three-way reconciliation repo1t 
for the account and period covered by the report: (1) a 11st of clients 
whose funds are held ln the tnist account that includes the amount of 
each cilent' s funds; (2) subsldla1,y ledger fol' any personal funds of 
Defendant fo the account; (3) ge11eral ledgex; (4) bank statement; und 
(5) canceled checks; 
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o, Defendant provides any othel' trust account related docui»entatJon 01· 

reco1'ds requested by the Office of Counsel within 10 days ofthe 
requesti 

d. Defendant completes annunJly I additional hour of CLE on the topic 
of trust account manngement. This CLE requh'ement is in addition to 
Defendant's other CLE requfrementsj 

e. Defendant keeps the State l:la!''s Membership Department advised of 
his cul'rent business address, which addrnss must be a street addt·ess, 
not post-office box or drawer; 

f. Defendant notifies the State Bar of any change ohddress within 10 
days of suoh change; 

g, Defendant responds to all oomnrn11lcations from the State Bal'1 

including communlcatlons from the Atto1•ney Client Assistance 
Program, within 30 days of teceipt of such communication or by the 
deadline stated in the communication, whichever ls sooner; 

h. Defendant partloipates in good faith in the State Bal',s fee dispute 
re$olutiou process fo1· any petition of which he l'eceives notice aftct· the 
effective date of this order; and 

L Defendant does not violate the Rules of Pl'ofessional Conduct or the 
laws of the Uttlted States or any state or local government, 

LS. If Defendant does not seek a stay 01· falls to obtain a stay of the active 
suspension of his law license, or if some pottion of the suspension is stayed and thereafter 
the stay ls lifted or revoked, Defendant must comply with the requh'ements of paragl'aphs 
13 (a) through (o) above before being t'clnstated to the prnctioe of low. 

"7 ..Signed by the Qhair with the consent of the other Hearing Panel members this 
the.Q'Q___dayof Se~?+eM~ ,2019, . 

WE CONSENT TO THE DISCIPLINE 
JMPOSED: 

r'\~-A cd~ 
Kenneth Hoiines' 
Defendant 

Allison C. TomberHn, Chair 
Disciplinary Heating Panel 
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k)~~ 
W. Terry Sh~ • 
tlorneyfor ~ncl 

' ' 

/'L .. J/'~ 

Alex G. Nicely, Deputy C uosel 
Attomeyfor Plaintiff .. 
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