BEFORE THE
ARY HEARING COMMISSION

STATE OF NORTH CAROLINA

WAKE COUNTY T DREORIY CAROLINA STATE BAR
. XY I8 DHC 34 R
THE NORTH CAROLINA STATE
CONSENT ORDER
v, TO STAY THE BALANCE
KENNETH B. HOLMES, Attorney, OF SUSPENSION
Defendant '

This matter was considered by a Hearing Panel of the Disciplinary Hearing Commission
(“DHC") composed of Shannon R. Joseph, Chair, William A. Oden and Synthia Scott Kearney
pursuant to a petition by Defendant for a stay of the remainder of the suspension imposed by the
Consent Order of Discipline in The North Carolina State Bar v. Kenneth B. Holmes, 18 DHC 34,
Plaintiff, the North Carolina State Bar, was represented by Alex G. Nicely, Defendant, Kenneth
B. Holmes, was represented by Joshua T. Walthall.

Based upon Defendant’s petition, Plaintiff’s response, a review of the records of the North
Carolina State Bar and the consent of the parties, the Hearing Panel hereby finds by clear, cogent
and convincing cvidence the folowing:

FINDINGS OF FACT

1. Plaintiff, the North Carolina State Bar (“State Bar™), is a body duly organized under
the laws of North Carolina and is the proper party to bring this proceeding under the authonty
granted it in Chapter 84 of the General Statutes of North Carolina, and the Rules and Regulations
of the North Carolina State Bar (Chapter 1 of Title 27 of the North Carolina Administrative Code),

2, Defendant, Kenneth B. Holmes (“Holimes"), was admitted to the North Caroling
State Bar in 2005, and is, and was at all times material hereto, an attorney licensed to practice in
North Caroling, subject to the laws of the State of North Caroling, the Rules and Regulations of
the State Bar, and thie Rules of Professional Conduct prior to the suspension ot his license to
practice law pursuant to the Consent Order of Discipline entered in 18 DHC 34.

3. On September 30, 2019, a hearing panel of the Disciplinary Hearing Commission
entered an Order of Discipline suspending Holmes for a period of tive years, effective 30 days
from service of the Order of Discipline upon Holmes,

4, The Order of Discipline provides that after no less than two years, Holmes may
apply for a stay of the remaining period of suspension by filing a motion in !he cuuse ;xttd
demonstrating by clear, cogent and convincing evidence that he has met all conditions for a stay
set out in the Order of Discipline.



3. Holmes accepted service of the Order of Discipline through his Jegal counsel on
October 4, 2019. Thus, Holmes's five-year DHC suspension became effective on November 5,
2019,

6. Holmes was eligible to seek a stay of the remaining period of suspension on
November 5, 2021, two-ycars from the effective date of his suspension.

7. Pursuant to 27 N.C. Admin. Code 1B.0118(c)(1), Holmes was permitted to file a
motion to stay his suspension “no earlier than 60 days before the first date of eligibility to apply
for a stay.”

8. On February 1, 2024, Holmes filed a petition requesting a stay of the remaining
portion of hig uctive suspension and seeking reinstatement to active status subject to the continuing
conditions set forth in the Consent Order of Discipline

9. Upon review of Holmes's Petition and supporting documentation, as well as an
independent review of the records maintained by the State Bar, the State Bar filed a response on
February 29, 2024, acknowledging that Holmes has substantially complied with all of the
conditions for obtaining a stay of the remaining portion of his suspension.

Based upon the foregoing Findings of Fact and with the consent of the parties, the Hearing
Panel makes the following;

CONCLUSIONS OF LAW

1. All the parties are properly before the Hearing Pancl and the Panel has jurisdiction
over Defendant, Kenneth B. Holmes, and the subject matter of this proceeding.

2. Holmes has satisfied the requirements set forth in 27 N.C. Admin. Code 1B.0128
and .0129 and the conditions established in the Consent Order of Discipline for a stay of his
suspension and reinstatement to active status, subject to the terms of the Consent Order of
Discipline entered in 18 DHC 34,

3 Holmes’s reinstatement to active status should be conditioned upon continued
compliance with the conditions and requirements in the Consent Order of Discipline.

Based upon the foregoing Findings of Fact and Conclusions of Law, and with the consent
of the partics, the Hearing Panel enters the following:

ORDER

1 The remainder ol the five-year suspension of Holmes’s law license imposed by the
Consent Order of Discipline in 18 DHC 34 is hereby stayed and Holmes is reinstated to the active
practice of law in North Carolina, effective upon entry of this Order.

2, The stay of the remaining suspension is subject to the terms, conditions and
requirements set forth in the Consent Order of Discipline in 18 DHC 34. Holmes's status as an
active member of the North Carolina State Bar during the ferm of the stay of suspension is
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contingent tpon his compliance with all of the conditions set forth in paragraphs 14(a) throngh
14(i) of the Consent Order of Discipline, which is attached hereto and hereby incorporated by
reference as Exhibit 1,

3, If Holmes fails to comply with any one or more of the conditions set out in the
Consent Order of Discipling, then the stay of the suspension of his law license may be lifted as
provided in 27 N.C. Admin. Code 1B .0118,

4. The Disciplinary Hearing Commission will retain jurisdiction of this matter
throughout the remainder of the suspension and any stay thereof,

5. Pursuant 1o 27 N.C. Admin. Code 1B .0118(¢), Holmes is taxed with the costs and
administrative fees of this proceeding.

Signed by, the Chair with the consent of the other hearing panel members, this the

| %" day of /{/\a,fc/f/« , 2024,
kQ

Shannon R. Joseph, Chair
Disciplinary Hearing Panel

CONSENTED TO BY:

Kenneth B. Holmes

Defendant ! A/ L\g/

Joshua T, Walthall Alex G. Nicely
Attorney for Defendant Arror ney for Plaintiff
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STATH OF NORTH CA BERORE THE
IPLINARY HEARING COMMISSION
OF THE
WAKE COUNTY NORTH CAROLINA STATEBAR
18 DHC 34 B
THE NORTH CAROLINA STATE BAR,
Plalntiff ORDER
v. OF DISCIPLINE
KENNETH B. HOLMES, Attortiey,
Defendant

This matter came ot for hearing on 17-18 June 2019 by a hearing pauel of the
Disciplinary Hearing Commission composed of Allison C, Tomberlln, Chait, Shannon R,
Joseph, and Michael 8, Edwards. Leanor Balley Hodge and Alex G, Nicely represented
Plaintiff, the North Carolina State Bar. Defendant, Kenneth B. Holmes, wag represented
by W. Terry Shewrill, The parties consent o the disclpline imposed by this order,

Based upon the pleadings and the evidence presented at the hearing, the Hearing
Pansl heroby makes by clear, cogent, and convineing evidence the following:

FINDINGS OF FACT

1. Plaintlff, the North Carollna State Bar (“Plaintiff” or “State Ba™), s a body
duly organized under the laws of North Carolina and is the proper party to bring this
proceoding under the guthority granted it in Chapter 84 of the General Statuies of North
Carolina, and the rules and regulations of the North Carolina State Bar promulgated
thersunder.

2, Defendant, Kenneth B. Holmes (“Defendant” or “Holmes”), was admitted to
the North Carolina State Bar on 2 April 2005 and ls, and was at all times referted to herein,
an attorney at faw lcensed to practice in Notth Caroling, subject to the rules, regulations
and Rujes of Professional Conduct of the North Carolina State Bar and the laws of the State
of North Carolina, '

3. During the relevant period referred to herein, Holmes actively engaged in the
practice of Jaw In the State of North Carolina and malntained a law office in Statesville,
fredell County, North Carolina,

4,  Holmes maintained a general trust acsount, BB&T Bank IOLTA account
enditg in no, 9837 (“trust account™),

5. Bepinning in or about 2013, Holmes represented M, Boger (“Boger™) in a
personal Injury imatter.
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6, Pursuant to the contingent fee contract, Holmes was entitled to collect as his
legal fee 1/3 of the amount he recovered for Boget.

7. 1n or about April 2014, Holtnes settled Bogei’s personal injury clalm for

$75,000,

8. On or about 8 April 2014, Holmes deposited the full samount of Boger’s
seftiement proceeds into the teust account,

9, Holmes made the following disbursements of Boger’s funds;

a,

34

[V

On or about [0 April 2014, §$5,000 disbursement o Boger by check no,
1169; ‘

On or about 17 April 2014, $30,000 disburserent to Boger by check no,
1174;

On orabout 17 April 2014, $35,000 disbursement to hiinself' by check no.
1175 made payable to BB&T;

On or about 2 May 2014, $2,700 disbursament to himself by check no.
1177 made payable to cash;

On or about 5 May 2014, $2,000 disbursement to himself by checl no,
1178 made payable to casl;

On ot about 6 October 2014, $300 disbursement to Boger by check no,
1193;

On or about § Febrnary 2016, $1,000 disbursement to Boger by check no,
1222; ‘

" On or about § Februaty 2017, $158.65 disbursement to his law firm by

check no. 1266 made payable to the Holmes Law Firm;

On or about 14 February 2017, $106.65 disbursement to hlg law firm by
¢heck no. 1268 made payable to the Holmes Law Flem,

10, 1In or about Aptil or May 2014, Holmes asked Boger to borrow $3,000 of
Boger's settlement proceeds,

11, Boger agreed to make the loan fo Holmes and gave $3,000 to Holmes,

12, Although Boger agreed to loan Holmes the funds, Holmes and Boger did not
agree to the specitio lerms of the loan, tncluding the terms upon which the Joan was to be

repaid,

13, Holmes did not advise Boger in writing of the desirability of seeking the
advice of Independent legal counsel on the transaotion.

NCSB v, Hohes
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14, Holmes did not glve Boger a reasonable opportunity to seek the advice of
independent fegal counsel.

15, Holmes was required to maintain $3,000 of Boger's settlement proceeds in
trust on behalf of Boger for payment of s Medlcaid lien,

16, Holmes failed to maintain any of Boger's finds In the trust account for
payment of the Medicaid llen,

17, Holmes misiepresentied to Boger that he maintalned in the trust acocount the
funds for payment of Boger's Medicaid len,

18, To date, Holmes has failed to pay Boger’s Medivaid lien,
19, On or about 27 August 2013, Holines was appolnted to represent Boger in

defense of allegations of violation of felony probation in Iredell Coanty criminal case no,
11 CRS 51433,

20. Holmes also represented Boger in other oriminal matters.
21.  Boger came frequently to Holmes® office to discuss Boger’s legal matters,
22,  After one of Boger's matters, a DWI oase, had been o a trial calendar a fow

titnes, Holmes recelved a telephone call from the prosecutor instructing Holimes to be ready
for trial the next day,

23, After this call, Holmes met In person with Boger and a few persons Boger
brought with him as potential trial witnesses,

24. 'The next day in court, Holmes again met with Boger,

25.  Boger brought to the court meeting a different witness than the one he brought
with him on the previous day.

26. After discussions between Holmes and Boger about the testimony of the new
witness, Boger agreed to enter 4 plea rather than proceed fo teial,

27, Holmes appeated in court for Boger in the DW] case and other cases on all
the scheduled court dates,

28. 102018, Holmes’ trust account was the subject of an investigative audlt,

29, The investigatlve audit revealed the following deficiencies in Holmes® frust
. account management,

a. Fallure to identify on the face of several transfers and other items payable
to Holmes the olient balance from which such disbutsements were made;

NCSR v. Holines
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g¢

Commingling his personal funds in the ttust account with entrusted client
funds;

Faiture to list the source of deposits on deposlt slips;
Failuts to promptly disburse entrusted funds;
Disbursing funds from the trust account by items payable to cash}

From 1 March 2014 through 30 September 2016, failure 1o total the
individual client balances shown on the ledger of the trust account and
reponcile them with the current bank statement balance for the trust
aocount as a whole at least quarterly)

From | October 2016 through 5 July 2017, failure to prepare quarterly a
reconciliation report thet showed the balance as it appeared in the general
ledger for the trust account, the total of all subsidiary ledger balances, and
the adjusted bank balance;

Failure to reconcile monthly the balance of the trust account as shown on
the lawyer’s records with the current bank statement balance for the
neccount,

30, Holmes had previously been notified of simifar defiolencies in his trust
acoount management after a vandom audit In 2009,

31, The investigative audit niso revealed that on or about | March 2014 the
balance in the trust account was below the amount Holmes was required to maintain in
trust for his clients,

32, Specifically, Holmes no longer maintained funds in trust for the following
personal injury olients: Etheridge-Harper, Btheridge, Nichols, and Turner,

33, Holmes was vequired to maintaln futids in the trust account for these clients
as of 1 March 2014 in the following amounts:

a.
bt

C.

Btherldge-Harper - $1,168.68;
Etheridgs - $1,000,00;
Nichols - $2,287,73; and

d, Turner - $1,320.00,

34, Holmes was required to malntaln funds in the above-listed amounts for
payment of his clients’ medioal Hens,

35, In2013, Holmes deposited the settlement checks for each of the clients listed

in paragraph 33,

NCSB v, Holmes
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36. Holmes falled to disburse payment for Btheridge-Harper’s and Btheridge's
medical Hens until 2017.

37. Holmes used other clients’ entrusted funds for these payments,

38. Because Holmes did not reconcile his trust account, he was not aware that he
used other clieuts’ entrusted funds for these payments,

39, Holmes failed to disburse payment for Nichols® medical lien until 2015,
40, Holmes used other clients’ entrusted funds for this payment,

41, Because Holmes did notreconcile his trust account, he was ot aware that he
used other clients’ entrusted funds for this payment.

42, Holmes failed to disburse payment for Turner’s medical lien until 2016,
43, Holmes used other clients® entrusted funds for this payment,

44, Because Holmes did nof reconcile his (rust account, he was not aware that he
used other clients’ entrusted fands for this payment.

45, Holmes was also required to maintain $3,400.00 in the trust account for his
client A, Thrasher (“Theasher™) as of 1 Match 2014,

46. In or aboul December 2013, Holmes contacted V, Smith (“Smith") about
providing a bail bond for Thrasher.

47, Thrasher had previotsly been a efient of Smith,

48, Holmeswas listed along with J. Rioe on & form provided to Smith in support
of the effort to obtain a bail bond for Thrasher, but Holmes did not sign any documentation
indicating that he would serve as a surety for the Thrasher bond,

Based upon the foregoing Findings of Fact, the Hearing Panel enters the following:

CONCLUSIONS OF LAW

1. All parties ave properly before the Hearing Panel and the panel has
Jurisdiction over Defendant, Kenneth Holmes, and over the subject matter,

2. The facts did not support the conclusion that Defendant served as & susety
on a bail bond for A. Thrashet in violation of Rule 8.4(b).

3. Defendant's motion for dismissal of the Fourth Claim for Relief in the
Complaint is granted,

NCSB v, Holmes
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4, Holmes® conduct, as set forth In the Findings of Fact above, constitutes
grounds for discipline pursuant to N.C, Gen, Stat. § 84-28(b)(2) in that Defendant violated
the Rules of Professional Conduct as follows!

a.

8,

hl

By falling to pay Boger's Medicaid Hen, Defendant fuiled to aot with
reasonable diligence and promptness in representing a client in violation
of Rule 1.3, failed to properly distribute entrusted funds in violation of
Rule 1.15-2(a), and failed to promptly pay to the client, or thivd persons
as directed by the client, entrusted property belonging to the olient and
to which the client is currently entitled in violation of Rule 1.15-2(m)’;

By failing to maintain funds in the trust account for payment of Boger's
Medicaid lien, Defondant failed fo properly maittain entrusted fimds in
violation of Rule 1.15-2(a);

By misrepresenting to Boger that he maintained in the trust account
funds for payment of Boger's Medionid lien, Defendant engaged in
conduet involving misrepresentation in violation of Rule 8.4(c);

By borrowing $3,000 of Boger’s fimds, Defendant entered into o
prohiblted business transaotion with a client in violation of Rule 1.8(a);

By falling to identify on the face of several tansfers and other items
payable fo him the ollent balance from which such itemns were drawn,
Defendant fiiled to propetly maintain entrusted funds in vielation of
Rule 1.15-2(a), falled to indicate on items payable to the lawyer the
client balance from which the items were drawn in violation of Rule
1.15-2(h), and failed to maintain minimum records required for a
general {rust account in violation of Rule 1,15-3(b);

By falling to list the source of deposits into the teust account on deposit
slips, Defendant failed to propetly maintain entrusted funds in violation
of Rule 1,15-2(a) and failed to maintain miinlmum records required for
a general trust wecount in violation of Rule 1.15-3(b);

By failing to promptly disburse his clients’ funds in payment of their
medical liens, Defondant failed to act with reasonable difigence and
promptness in representing 8 client in violation of Rule 1,3 and failed to
propotly distribute entrusted funds in violation of Rule 1,15-2(a);

By disbwrsing funds from the trust gecount by item payable to cash,
Defendant falled to property maintain entrusted funds in violation of
Rule 1.15-2(x) and disbursed entrusted fimds by bearer itom in violation
of Rule 1,15-2(1);

{ Now codified as Rule 1,15.2(n).

NCSB y. Holmes
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I By failing to total the individual client balances shown on the ledger of
the ttust account and reconcile if with the current bank statetnent balance
for the trust account as a whole at least quarterly and faillng to prepare
quarterly a reconolliation report that showed the balance as it appeared
in the genetal ledger for the trust account, the fotal of subsidiary fedger
balances, and the adjusted bank balance, Defendant failed to perform
quarterly reconciliations of his trust account in violation of Rule 1,15~
3(d);

j. By failing to reconotle inonthly the balance of the trust account as shown
on his records with the cutrent bank statement balance for the acoount,
Defendant failed to perform monthly reconciliations of his trust account
In violation of Rule 1,15-3(d);

k. By failing to maintain in the trust account funds entrusted to him by his
olients for payment of medical liens and disbursing them for the benefit
of someone other than the legal or beneficial owners, Defendant failed
to properly maintaln entrusted funds in violation of Rule 1.15-2(a) and
used entrusted property for the personal benefit of persons other than
the legal or beneficial owner in violation of Rule 1.15-2())%

I, By unknowingly misappropriating his clients’ entrusted fhnds,
Defendant used entrusted property for his petsonal beneflt in violation
of Rule 1.15-2())%s and

m, By misrepresenting to his cilents that he maintained their funds in the

trust account after they had been completely disbursed, Defendant

engaged in conduet Involving misrepresentation in violation of Rule

8.4(c).

5, The facts did not support the conclusion that Defendant knowingly
misappropriated Boger's entrusted funds in violation of Rule 1,15-2()* and committed a
criminal act in violation of Rule 8.4(b).

6, The facts did not support the conclusion that Defendant failed to keep Boger
infotmed about the status of his case in violation of Rules 1.4(a)(3) and (4).

7, The facts did not suppor{ the conclusion that Defendant failed to perform
any meaningful work on behalf of Boger in violation of Rule 1.3,

2 Now codified ny Rule 1.15-2(k),
* Now codificd as Rute 1,152(k),
1 Now codlfled na Rule 1,15-2(k),
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) 8. The facts did not support the conclusion that Defendant’s failure to
promptly disburse his clients® funds in payment of their medical liens violated Rule 1,15«
2(m),

9, The faols did not support the conclusion that Defendant knowingly
misappropriated his elients® entrusted funds in violation of Rule 8.4(b).

Based upon the foregoing Findings of Fact and Conglusions of Law, the Hearlng
Panel hereby makes by clear, cogent, and convinclng evidence the following:

ADDITIONAL FINDINGS OF FACT REGARDING DISCIPLINE

{ Boper made several attempts to determine whether Defendant had paid his
Medicald lien and suffered harm as a result of Holmes' false representations about the
status of his len,

2. Boger was vulnerable in that he relied upon Defendant for legal counsel and
advice regarding several issues Including payment of his Medicaid lien,

3, After Boger was Incarcerated, his sister made several attempts fo contact
Defendant on behalf of Boger to find out the status of payment of his Medicald len,
Defendant did not respond to many of her efforts. On one occasion, Defendant scheduled
an in-person mesting with Boger’s sister and then falled to show up or oall fo cancel.

4, Defendant has no prior discipline.
5. A cornerstone of cliont trust in an attorney ls that the attorney will properly

protect and maintain enfrusted funds, Failure to do so erodes the confidence olients place
in attorneys who handle thely affairs and harms the profession,

Based on the foregoing Findings of Fact, Conclusions of Law, and Additional
Findings of Fact Regarding Discipline, the Hearing Panel euntets the following

CONCLUSIONS REGARDING DISCIPLINE
1. The Hearing Panel has considered all of the factors contained in 27 N.C,

Admin, Code 1B.OY16(H(1) and concludes that the following factors that wariant
suspension or disbarment are present:

(@) Intent of the defendant to commil acts where the harn or potential harm g
foreseenble;

(b) Circumstances reflecting the defendant’s lack of honesty, tustworthiness,
or inteprity;

* Now codified as Rule 1,15-2(n),

NCSB v, Holmes
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(c) Elevatlon of the defendent’s own interest above that of the ollent;

(d) Nepative impact of defendant’s actions on client’s or public’s perception of
the profession;

() Negatlve impact of the defendant’s actions on the administration of justice;

() Impairment of the client’s ability to achleve the goals for the representation;
and

{g) Acts of dishonesty, mistepresentation, decsit, or fabrication,

2, The Hearing Panel has considered all of the factors contalned in 27 N.C.
Admin, Code 1B .01 16(f)(2) and concludes that the following factor exists that warrants
consideration of disbatment;

{(a) Acts of dishonesty, misrepresentation, deceit, or fabrleation.
3. The Hearing Panel has considered all of the factors contained in 27 N.C,

Admin, Code 1B,0116(£)(3) and concludes that the following are applicable in this matter:

(1) No prior disciplinavy offenses in North Catolina:

)] Dishonﬁst or selfish motive;

(c) A pattern of misconduct;

(dy Mudtiple offenses;

{¢) Yulnerability of'the victim;

(B Cooperative atfitude toward the proceedings; and

(g) Defendant has experience in the ptactice of law,

4, Detendant’s failure 1o properly maintain, manage, and handle entrusted
funds hetrays a vital trust olients and the publio place in attorneys and the legal profession,

5, Defendant had notice since 2009 random audit of the deficiencies in his trust
account management but failed to correct such deficlencies and properly malntain entrusted
funds,

6. Defendant’s failure to pay Boget’s Medicaid lien caused harm to Bogot,

7. Deofendant’s misrepresentations to Boget about the status of his Medloald
lien caused potentinl significant havm to Boget.

NCSB v, Holmes
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8. Defendant’s failure fo respond {0 Boger’s altempts and the atlempts made
on Boget’s behalf to disouss the status of the Medicald lion caused significant harto to
Boger,

9. Defendant’s misrepresentations to clients about the status of their medical
liens caused potential significant harm to such clients.

10, Defendant's conduct, if continued or tolerated by the State Bar, poses
potential significant harm to future clients and the profession.

11, The Hearing Panel has considered all lesser sanctions including: censure,
reprimand, and admonition but concludes that such discipline would not be sufficient
disclpline becauge of the gravily of the potential havm to the clients, The Panel further
concludes that such disoipline would fail to acknowledge the seriousness of the violations
committed by Defendant and send the wrong message to aftorneys and the public regarding
the conduot expected of members of the Bar of'this State.

12, The Hearing Panel bas considered disbarment but concludes disbarment is
not necessary to protect the public from future misconduct by Defendant,

13, After considering lésser aliernatives and disbarment, this Hearing Panel
concludes that 8 suspension i3 necessary to adequately protect the public from firture
misconduct by Defendant,

Based upon the foregoing Findings of Faet, Conelusions of Law, Additional
Pindings of Fact Regarding Discipline, and Conclusions of Law Regarding Discipline, and
the consent of the parties, the Hearing Pane! etiters the following:

ORDER OF DISCIPLINE

1 Defendunt, Kennelh B, Holmes, is hereby suspended from the practice of
law for flve years, effective 30 days from service of this order on Holmes,

2. Defendant is taxed with the administrative fees and costs for this action,

3, Defendant shall pay within 30 days of service of the stateraent of costs and
fees for this actlon, all costs and administrative foes assessed.

4, Defendant shall submit his law license and membership card to the
Seoretary of the State Bar no later than 30 days following the effective date of this ordes,

5. Defendant shall comply with the wind-down provisions contained in 27
N.C. Admin, Code 1B.0128.

NCSE v, Hulnes
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6. It Defendant fails to fully comply with 27 N.C. Admin, Code 1B.0128,
Defendant shall reimburse the State Bar for all expenses incurred by the State Bay in
winding down Defendant’s practice, Such expenses may include, but are not limlted to,
storage facllity fees, vent payments, moving expenses, charges for secure disposal of
client files, postage or other mailing exponses and compensatiot paid to any appointéd
trustee and/or the trustee’s assistant for time and trave] associated with the trusteeship,
The State Bar shall send an mvoice of wind-down expenses to Defendant at Defendant’s
last known addvess of record with the State Bar. Defendant shall not be eligible for stay
or reifstatement until he has relmbursed the State Bar for all wind-down expenses
incurred, :

7. Within 30 days of setvice of this order, Defendant shal! provide the State
Bar’s Office of Counsel with an address and telephone number at which clients seeking
their files can cominunicate with Defendant, Defendant shall retarn all files to his clients
within 10 days of the request. A flle request sent to the address provided by Defendant
pursuant to this paragvaph is deemed récelved within 3 days of the date of the request.

8. Within 90 days of this order’s effective date, Defendant, at his own
expense, shall retain o certified public accountant or other quallfied accounting
professional (hereafter collectively “CPA”) approved in advance by the Office of
Counsel, who shall audit his trust aceounts to identify the beneficial owners of all funds
in Defendant’s triist accounts, Defeitdant will cooperate with the CPA to ensuré the audit
is completed In a timely fashion. Upon completion of the audit, the CPA shall provide
the State Bar with a wrltten {inal audit report identifying the owner(s) of entrusted funds
in Defendant’s trust accounts and the amount of such funds Defendant is required to have
in the account for such persons. It is Defendant’s sole responsibility fo ensure the CPA
completes and submits the reports required hereln, The audit and any associated reports
will be solely at Defendani’s expense. ‘

9, Within 60 days of completion of the CPA’s audit of Defendant’s trust
accounts, Defendant shall petition the court to deposit funds into the accout to replenish
any shortage in the account {dentified by the CPA audit and (o disbutse all identified
olient funds in Defendant’s accounts that are due or overdue for distribution to their
rightfil owners,

10, Within 15 days of any coutt order authorizing Defendant to replenish the
trust account and/or disburse entrusted funds, Defendant shall fully comply with the
terms of such ordet,

11, Defendant shall somply with Rule 1.15-2(r) regarding all unidentificd
funds In Defendant’s trust secounts and with Chapter 116B of the General Statutes within
30 days of being statutorily permitted to escheat funds to the state,

12, Defendant shall complete for each year of active suspension twa hours of
CLE In trust sccount management, This requirement is In addition to any CLE
requirement imposed by 27 N.C, Admin, Code 18,0129,

NCSB v. Hofnes
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13,

followlng:

After serving no less than two years of the suspension, Defendant may
apply for n stay of the remaining period of suspension Imposed by this order by filing a
motion It the cause and demonstrating by olear, cogent, and convincing evidence the

a,

G,

I

Defondant properly wound down his law practice and complied with
the requiremeats of 27 N.C. Admin, Code 1B.0128;

Detendant has complied with the geneval provisions of 27 N.C,
Admin, Code 1B.0129;

‘Within 90 days of this order’s sffective date, Defendant, at his own
expense, retained a CPA, approved in advance by the Office of
Couusel, to audit his trust accounts in accordance with the
requitements of paragraph 8 above,

Within 60 days of completion of the CPA’s audit of Defendant’s trust
aceounts, Defendant petitioned the court to deposit funds into the
accountt to replenish any shortage in the account identified by the CPA
audit and to disburse all identified client fonds in Defendant’s acoounts
that are due or overdue for distribution to their rightful owners tn
accordance with requlrements of paragraph 9 above;

Within 15 days of any comt order authorizing Defendan to rep]eniéh
the trust account andfor disburse funds, Defetidant fully complied with
the termg of such order;

Defendant complied with Rule 1.15-2(r) regarding all unidentified
funds in Defendant’s trust accounts and complied with Chapter 1168
of the General Statutes within 30 days of being statutorily pevmitted to
escheat fonds to the state;

Defendunt rotorned to the client within 10 days of the request the client
file of such client;

Defondant hus kept the Staté Bar Membershlp Department advised of
his current business address and notified the State Bar of any change
of address within 10 days of such change; Defendant’s address must
be a street address, not a post office box or drawer,;

Defendant has vesponded to all communications from the State Bar,
including communications from the Attorney Cllent Assistance
Prograt, within 30 days of receipt or by the dendline stated in the
sommunication, whichever is sooner;
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k.

0,

Defendant has participated in good faith In the State Bar’s fee dispute

tesolution process for any petition of which he receives notice after the
effective dute of this order,

That at the time of his motion for stay, Defendant is cutrent in
payment of alf State Bar metmbership dues, fees, and costs, including
all Client Security Fund assessments and other sharges ot surcharges
the State Bar is authovized to collect from him, and including all
judicial district dues, foes, and assessinents;

That at the time of his motiou for stay, there is no deficit in
Defendant’s completion of mandatory Continuing Legal Bducation
(CLE) hours, in reporting such hours or in payment of any feas
associated with attendance st CLE programs;

That for each year of active suspension that precoded the motion for
stay, Defendant has completed two hours of additional CLE in trust
account management beyond the minimum CLE requirement for each
such year as provided in paragraph 12 above;

Defendant has not violated the Rules of Professional Conduct or the
laws of the Unlted States or any state or local government during his
suspension; and

Defendant timely paid all administrative fees and costs assessed

against liim In this proceeding as reflected on the statement of costs
and fees,

14, If Defendant obtains a stay of suspension of his law license, such stay will
continue in effect only as long as Defendant compliss with the following conditlons!

a,

Defendant provides monthly to the State Bar’s Offive of Counsel a
writtets report of the three-way reconcliiation of sll atiormey trust
accounts to which he has access using the State Bar’'s Reconciliation
Repott form avallable on the State Bar's website and the reonciliation
method described in the State Bar Lawyer’s Trust Acoount Handbook,
reyv. 11/2017, pages 34.43;

Defendant provides monthly with each three-way teconciliation report
for the account and period covered by the report: (1) a list of clients
whose funds are held in the ttust account that includes the amount of
ench cllent’s funds; (2) subsidiary ledger for any petsonal funds of
Defendant in the account; (3) general ledger; (4) bank statement; and
(5) canceled checks;
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Defendant provides any other trust account telated documentation or
records requested by the Office of Counse! within 10 days of the
request;

Defendant completes annually 1 additional hour of CLE on the tople
of trust acoount mansgement, This CLE requirement is in addition to
Defendant’s othey CLE requitements:

Diefendant keeps the State Bar’s Membership Department advised of
his current business address, which address must be s streest address,
not post-office box or drawer;

Defendant notifies the State Bar of any change of address within l()
days of such change;

Defondant responds to all communioations from the State Bar,
Including communicntions from the Attorney Client Assistance
Program, within 30 days of receipt of such communioation or by the
deadtine stated in the communioation, whichever Is sooner;

Defendant participates in good faith in the State Bat's fee dispute
resolution process for any petition of which he receives notice after the
effective date of this order; and

Defendant does not violate the Rules of Professional Conduct or the
laws of the Unlted States or any state or local government,

15, If Defendant does not seek a stay or falls to obtain a stay of the active
susponsion of his faw license, or If some portion of the suspension is stayed and thereafter
the stay Is lifted or vevoked, Defendant must comply with the requirements of paragraphs
13 (&) through (o) above before being reinstated to the practice of law.

81gned by the Qhaw with the consent of the other Hearing Panel members this
the c,

day of

Seornlaeg™ 2019,

/A\

e

Altison C. Tomberdin, Chair
Disciplinary Heating Panel

WE CONSENT TO THE DISCIPLINE

IMPOSED:

Kenneth Holmes

Defendant
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e, Howt A

W. Terry Sher

tiorney for Defendant

N
ealibr Bailey Hodge) Deputy Counsef”
Attorney for Plainfilf

/L

Alex G, Nicely, Deputy Q;iunsel
Attorney for Plaintiff =
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