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"1) S)

No. 71

(Filed 9 May 1973)

1. Criminal Law § 9; Assault and Battery §  14- aiders and abettors -
sufficiency of evidence

In a prosecution' charging defendant with aiding and abetting
in assault with a firearm with intent to kill and aiding and abetting
in the discharge of a firearm into an occupied vehicle, evidence was
sufficient to withstand. motion for nonsuit where it tended to show
that defendant was present when the crime was committed, operated
flashing lights on his automobile and blinked his headlights- from
bright to dim nuineress times while driving close behind the victim's
automobile, thus caua ;ig that automobile to stop on the side of the
road, pulled alongside the victim's automobile so that the gunman's
window was flush with the driver's seat, moved slowly along after
the first shot was fired while the gunman fired five additional shots
into the, victim's automobile, left the scene of the crime, attempted
to escape recognition, pursued the victim's automobile at high rates
of speed, denied to police officers that he had been at the scene of
the crime and later admitted being present.

2. Criminal  Law § 9- aider and abettor -  acquittal of principal
It is not necessary that the person who actually perpetrated a

crime be tried and convicted before the one who aided and abetted
in the crime can be tried and convicted, but there must be proof,
that the offense has in fact been committed.

3., Criminal  Law § 9; Indictment and Warrant § 9- aider  and abettor-
acquittal of principal -  sufficiency  of indictment against defendant

Where indictments charged that an unknown person discharged
a firearm into an occupied vehicle and committed an assault with a
firearm- with intent to kill and that defendant was present, aiding
and abetting in the deed, acquittal of one Johnny Smith as the actual
perpetrator did not constitute a sufficient basis for dismissal of the
charges against defendant.

4. Criminal Law § 172-  failure to submit lesser offense- acquittal-
error cured

Jury verdict of n(4v,guilty of aiding and abetting in assault with a
firearm with intent d kill was tantamount to a verdict of not guilty
of all lesser included offenses; therefore, the jury verdict rendered-
nonprejudicial the failure of the trial judge to submit the lesser 'in-
cluded offense of ai :ing and abetting in an assault with a deadly
weapon.

5. Criminal Law § 9; Indictment and Warrant §  9- defendant as aider
and abettor -  sufficiency of  indictments

An indictment must charge every essential element of the crime,
but it need not 'set forth the specific facts or means by which' an
accused aided and abetted in the commission of a crime; therefore,
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the 
trial 

court 
in 

a 
case 

charging 
defendant 

w
ith 

aiding 
and 

abetting
in 

an 
assault 

w
ith 

a 
firearm

 w
ith

 intent 
to 

kill 
and 

w
ith 

aiding 
and

abetting 
in the 

discharge 
of a firearm

 
into 

an occupied 
vehicle 

properly
refused 

to 
quash 

the 
indictm

ents 
against 

defendant, particularly 
since

the 
allegations 

of 
the 

indictm
ents 

stated 
facts 

show
ing 

that 
defendant

w
as 

present 
as 

the 
driver 

of 
the 

vehicle 
from

 
w

hich 
the 

shots 
w

ere
fired.

6. 
C

rim
inal 

Law
 

§§ 112, 
119-requested 

instruction
 -

incorrect 
statem

ent
of law

 -refusal 
to 

instruct 
proper

D
efendant

's 
requested 

instruction 
that 

"C
ircum

stantial 
evidence

w
hich 

raises 
m

ere 
suspicion 

or 
conjecture 

of 
guilt 

is 
insufficient 

for
conviction

"
 w

as 
not 

a correct 
statem

ent 
of 

the 
law

 
as 

to 
the 

intensity
of 

proof 
required 

w
hen 

the 
S

tate 
relies 

upon 
circum

stantial 
evidence,

and 
the 

trial 
court 

therefore 
properly 

refused 
to 

give 
the 

instruction.

7. 
C

rim
inal 

Law
 

§ 
119-

 requested 
instructions 

given 
in 

substance-no
errorT

here 
w

as 
no 

prejudicial 
error 

in 
the 

trial 
court's 

refusal 
to 

give
instructions 

as to 
aiders 

and abettors 
in the 

exact 
w

ords 
of 

defendant's
tendered 

request 
w

here 
the 

charge 
actually 

given 
w

as 
substantially 

in
accord 

w
ith 

defendant's request.

8. 
C

onstitutional 
Law

 
§ 

34; 
C

rim
inal 

Law
 

§ 
26-

 tw
o 

charges 
based 

on
one 

offense
-

acquittal 
on 

one 
charge

-
no 

double 
jeopardy

In 
a 

prosecution 
charging 

defendant 
w

ith 
aiding 

and 
abetting 

in
an 

assault 
w

ith 
a firearm

 
w

ith 
intent 

to 
kill 

and 
aiding 

and 
abetting

in the 
discharge 

of 
a firearm

 
into 

an 
occupied 

vehicle 
w

here 
defendant

w
as 

acquitted 
of 

the 
assault 

charge, 
he 

w
as 

neither 
convicted 

nor
punished 

tw
ice 

for 
the 

sam
e 

offense 
and 

did 
not 

suffer 
infringem

ent
of 

his 
constitutional 

guaranty 
against 

double
jeopardy 

by 
the 

im
posi-

tion 
of 

m
ultiple

 punishm
ent

,
 even 

if 
he 

w
as 

tw
ice 

tried 
for 

the 
sam

e
offense 

at 
the 

sam
e 

tim
e.

9. 
C

rim
inal 

L
aw

 
§ 

142- 
suspended

'
 sentence 

upon 
conditions -

consent
of defendant

 -
effect 

of appeal
 on judgm

ent
W

here 
the 

judgm
ent 

of 
the 

trial 
court 

contained 
a 

recital 
that

the 
actual 

sentence 
w

as 
suspended 

w
ith 

defendant's 
consent 

upon
the 

condition 
that 

he 
surrender 

his 
license 

to 
practice 

law
 

to 
the

N
. 

C
. State 

B
ar 

and 
there 

is no 
indication 

in the 
record 

that 
defendant

excepted 
to 

the 
judgm

ent 
or 

w
ithdrew

 
his 

consent,
 the 

question 
of

w
hether 

defendant's 
appeal 

stayed 
the 

order 
of 

disbarm
&

,:t 
by

trial 
court 

is not 
presented 

on appeal.

A
P

P
E

A
L

 by 
defendant 

from
 F

ountain, 
J.,

 18 
Septem

ber
1972 Session 

of B
U

R
K

E
 Superior 

C
ourt, 

transferred 
for 

initial
appellate 

review
 

by 
the 

Suprem
e 

C
ourt 

by 
O

rder 
dated 

26
M

arch-1973 pursuant 
to G

.S. 7A
-31.(b)-(4)-. -

Indictm
ent 

N
o. 71 C

r 7002 charged:

"T
H

E
 

JU
R

O
R

S 
F

O
R

 
T

H
E

 
ST

A
T

E
 

U
P

O
N

 
T

H
E

IR
 

O
A

T
H

 
P

R
E

-
SE

N
T

, 
T

hat 
N

eil 
D

ouglas 
B

each 
late 

of 
the 

C
ounty 

of 
B

urke

N
.C

.] 
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R
U
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T
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R
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on the 
24th 

day 
of A

ugust, 
1971, w

ith 
force 

and 
arm

s, 
at

and 
in the 

county 
aforesaid, 

did 
unlaw

fully, 
w

ilfully, 
and

feloniously 
aid and abet 

an unknow
n 

party 
w

ho unlaw
fully,

w
ilfully 

and feloniously 
discharged 

a pistol, 
a firearm

, 
into

an autom
obile located on  H

ighw
ay 

N
o. 

181 N
orth 

of 'M
or-

ganton, 
N

orth 
C

arolina 
betw

een 
M

organton 
and 

O
ak 

H
ill

School, 
B

urke 
C

ounty, 
N

orth 
C

arolina, 
w

hile 
R

obert 
H

.
D

eaton, 
his w

ife, 
R

evonda 
G

ail D
eaton, 

and their 
children,

B
obby L

ynn 
D

eaton, 
age nine 

(9) 
years, 

and Jam
es 

R
obert

D
eaton, 

age 
eight 

(8) 
years, 

w
ere 

in 
actual 

occupation 
of

the 
said 

autom
obile. 

N
eil

D
ouglas 

B
each 

w
as-the 

driver 
of

the 
autom

obile 
from

 
the 

rear 
seat 

of 
w

hich 
said 

shots
w

ere 
fired. 

A
fter 

the 
shooting 

said 
autom

obile 
w

as 
driven

aw
ay 

at a high 
rate 

of speed 
by the 

defendant 
against 

the
form

 of the statute 
in

 such case
 made and provided 

and
against 

the 
peace 

and 
dignity 

of the 
State.

s/ D
O

N
A

L
D

 
E

.
 GR

E
E

N
E

S
olicitor"

Indictm
ent

 N
o. 71

 C
rD

 6918 charged:

"T
H

E
 

JU
R

O
R

S
 

F
O

R
 T

H
E

 
S

T
A

T
E

 
U

P
O

N
 

T
H

E
IR

 
O

A
T

H
 

P
R

E
-

S
E

N
T

,
 T

hat
 N

eil 
D

ouglas 
B

each ,
 late 

of 
the

 C
ounty 

of
B

urke 
on

 the, 24th 
day

 of 
A

ugust, 
1971 ,

w
ith 

force 
and

arm
s, at and in the 

county aforesaid ,
 did unlaw

fully, 
w

il-
fully and feloniously aid and abet an unknow

n party w
ho un-

law
fully, 

w
ilfully 

and 
feloniously 

assaulted 
R

obert 
H

.
D

eaton and his w
ife, 

R
evonda G

ail D
eaton, and  their 

chil-
dren,

 B
obby L

ynn
 D

eaton, 
age nine 

(9) 
years, 

and Jam
es

R
obert D

eaton, age eight  (8) 
years, 

w
ith 

a certain 
deadly

w
eapon ,

 to w
it: 

a P
istol, 

w
ith 

the 
felonious 

intent 
to 

kill,
and m

urder
 the 

said 
R

obert 
H

. 
D

enton, 
his  w

ife, 
R

evonda
G

ail D
eaton ,

 and their 
cl -.ildltD

;
 . 

u
r-a.  D

eaton, 
age

nine 
(9

)
 years, 

and Jam
es 

R
obert D

eaton, 
age 

eight 
'(8)

years, in that said unknow
n

 party 
fired

 said pistol six 
(6)

tim
es into an autom

obile
 w

hich R
obert

 H
. D

eaton, his w
ife,

R
evonda 

G
ail 

D
eaton, 

and 
their 

children , 
B

obby 
L

ynn
D

eaton, age nine - (9) 
years, and Jam

es R
obert - D

eaton,-age
eight

 ( 8) 
years, 

w
ere 

occupying
,

 one shot 
going

 through 
the

car and passing 
near the head of

 Robert
 H. D

eaton, 
and

the 
other 

five 
(5 )

 shots 
striking 

said 
autom

obile 
w

hich
R

obert
 H

. D
eaton ,

 his 
w

ife, 
and children w

ere 
occupying.

N
eil D

ouglas B
each w

as the driver ,  of the autom
obile from

i

I
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S
tate 

v. B
each

,

the 
rear 

seat 
of 

w
hich 

saidshots 
w

ere 
fired. 

A
fter 

the
shots 

w
ere 

fired, 
said 

autom
obile 

w
as 

driven 
aw

ay 
at 

a
high 

rate
of speed 

bythe 
defendant, 

againstthe 
form

 
of

the 
statute 

in 
such, case, m

ade 
and, provided 

'and 
against

the
peace and dignity 

of the S
tate.

a/ 
D

O
N

A
LD

 E
. 

G
R

E
E

N
E

S
olicitor"

P
rior 

to 
pleading 

defendant 
m

oved 
to 

dism
iss 

on, 
the

ground 
that 

Johnny,S
m

ith 
w

as 
tried 

and 
acquitted 

as the 
prin-

cipal 
in 

both 
charges 

of 
w

hich, defendant 
-allegedly, aided 

and
abetted. 

In 
support 

ofhis 
m

otion, 
defendanthanded 

up 
the

transcript 
in 

the 
Johnny 

S
m

ith 
case. 

H
e 

also 
introduced 

the
record 

proper 
in 

the 
cases 

charging 
Johnny 

S
m

ith 
w

ith 
assault

w
ith 

a 
firearm

 
w

ith 
intent 

to 
kill 

and 
discharging 

a 
firearm

into
a 

vehicle. 
T

he 
trial 

judge
denied 

defendant's 
m

otion 
to

dism
iss. 

T
he indictm

ents 
w

ere consolidated 
for 

trial 
and defend-

ant entered 
pleas' of not guilty.

T
he 

S
tate 

offered 
evidence 

w
hich 

tended 
to 

show
 

that 
on

the 
night 

of 24 A
ugust 

1971, or the 
early 

m
orning 

of 
A

ugust
25, 1971, 

the 
R

obert"H
. 

D
eaton 

fam
ily 

w
as 

going 
tow

ard 
M

or-
ganton 

on 
H

ighw
ay 

181 
in 

their 
1969 

C
hevelle 

autom
obile.

M
r. 

D
eaton 

w
as 

driving, 
M

rs. 
D

eaton 
w

as 
in the 

front 
passen'-

ger 
seat, 

and 
their 

young 
sons 

R
obert 

and 
Jam

es 
w

ere 
asleep

in 
the 

back 
seat. 

A
fter 

the 
D

eatons 
had 

passed 
tw

o 
vehicles

and 
a 

drivew
ay 

leading 
to 

the 
hom

e 
of 

a 
m

an 
nam

ed 
B

igger-
staff, 

the vehicle 
driven by

defendant 
approached 

from
 the

rear 
blinking 

its lights 
from

 
high to low

 and operating 
its flash-

ing 
lights.. 

M
r. 

D
eaton 

thereupon 
pulled 

his 
autom

obile 
to 

the
shoulder 

of the 
road, 

and 
defendant 

drove 
his 

O
ldsm

obile 
auto-

m
obile 

beside the'D
eaton 

car 
so that 

the 
right 

rear 
w

indow
 

of
defendant's 

car w
as opposite 

the 
driver's 

w
indow

 
of the 

D
eaton

autom
obile. 

A
 

w
om

an 
w

as 
in 

the 
front 

seat 
beside 

defendant,
and 

a 
m

an 
w

as 
sitting 

in 
the 

front 
seat 

next 
to 

the 
door.

T
w

o 
m

en 
w

ere 
in the 

back 
seat. 

W
hen 

defendant's 
autom

obile
cam

e to a stop,a m
an 

sitting
in the 

right 
rear 

seat 
of 

defend-
ant's 

autom
obile 

inquired, 
"A

re you having 
any trouble, 

buddy?"
M

r. 
D

eaton 
answ

ered 
"N

o." 
T

he 
m

an 
m

aking 
the 

inquiry 
then

extended' his 
arm

 
out the 

w
indow

 
and 

shot 
tow

ard- M
r. 

D
eaton.

D
eaton 

fell 
back 

in 
his 

w
ife's 

lap. 
H

e 
w

as 
not 

hit 
by 

a bullet
but 

received 
pow

der 
burns 

about 
his 

face. 
D

efendant 
then

slow
ly 

drove 
forw

ard, 
and 

five 
other 

shots, w
ere 

rapidly 
fired.

N
.C

.] 
S

P
R
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S
tate

 •v. B
each

F
our 

of 
these 

shots 
hit 

the 
front 

part 
of 

theDeaton 
vehicle,

an
d

 
o

n
e

 shot 
hit 

the
 rad

io
 

aerial . 
D

efendant's 
vehicle 

then,
m

o
ved

 off' at
 a n

o
rm

al rate 
of 'speed,- and 

M
r. 

D
eaton- follow

ed.
T

he -license num
ber 

on the 
O

ldsm
obile 

w
as 

blurred' 
w

ith 
m

ud,
and 

as 
D

eaton'cam
e 

closer 
to 

get 
a 

better 
view

 
of

the
licen

se
plate 

defendant 
suddenly 

applied 
brakes,, 

forcing 
D

eaton 
to

sw
erve 

his
 au

to
m

o
b

ile 
an

d
 

p
as s. 

T
he

D
eatons 

w
ere 

able 
to

o
b

tain
 the 

license 
num

ber 
of 

the. O
ldsm

obile 
autom

obile. 
A

fter
passing 

the 
O

ldsm
obile 

M
r. 

D
eaton 

accelerated 
his 

autom
obile

to 
speeds 

of 
approxim

ately 
100 

m
ph 

w
ith 

the 
O

ldsm
obile.

follow
ing 

closely 
behind. 

T
heO

ldsm
obile 

began 
to 

slow
 

dow
n

and 
disappeared 

from
 

the 
D

eatons' 
view  near

 the 
road 

leading
to Lenoir, 

N
orth 

C
arolina.

T
he, D

eatons 
proceeded' to the 

police
 statio

n
at 

M
organton,

reported 
the 

incident, 
and 

furnished 
the 

police w
ith 

the 
license

num
ber 

w
hich 

they 
had 

taken 
from

 
the 

O
ldsm

obile 
autom

obile.
T

he 
police 

apprehended 
defendant 

in 
Lenoir, 

N
orth 

C
arolina,

and he agreed to return 
to B

urke 
C

ounty.

M
r. 

and 
M

rs. 
D

eaton 
had 

not 
previously 

know
n 

any 
of

the 
occupants 

of the 
O

ldsm
obile 

autom
obile 

but 
identified 

de-
fendant 

as the operator 
of the 

O
ldsm

obile, and 
M

ary 
M

ax B
erry

as 
the 

w
om

an 
w

ho 
w

as 
sitting 

in 
the 

front 
seat. 

T
hey 

w
ere

unable 
to 

identify 
the 

rem
aining 

occupants, 
of 

the 
autom

obile.
M

rs. 
D

eaton 
later 

saw
 

Johnny 
S

m
ith 

and 
stated 

positively 
that

he w
as 

not 
the 

m
an 

w
ho 

shot 
into 

their 
autom

obile.

D
efendant 

offered 
evidence 

w
hich tended to show

 that he
w

as 
a 

practicing 
attorney 

w
ith 

offices 
in 

Lenoir, 
N

orth 
C

ar-
olina, 

and 
that 

on 
the 

night 
of 

24 
A

ugust 
1971 

he 
w

ent 
to

B
urke 

C
ounty 

to 
see 

a 
client 

by the 
nam

e 
of 

B
iggerstaff. 

A
t

the 
tim

e 
he 

encountered 
the 

D
eatons, 

he 
w

as 
accom

panied 
by

M
rs. M

ary 
M

ax B
erry, 

w
ho w

as 
riding 

in the 
front 

seat, 
Leroy

N
elson, w

ho w
as sitting 

in the left 
rear 

seat 
and 

Johnny 
S

m
ith,

w
ho 

w
as 

occupying 
the 

right 
rear 

seat. 
A

s 
he 

drove 
dow

n
H

ighw
ay 

181 tow
ard 

M
organton, 

the 
D

eatons' 
autom

obile 
cam

e
up behind 

him
 

w
ith 

its 
lights 

blinking, passed 
him

, 
and 

after
slow

ing 
dow

n 
cam

e 
to 

a 
stop 

on 
the 

shoulder 
of 

the 
road.

D
efendant 

B
each testified:

"W
hen 

he 
pulled 

off 
the 

road, 
I 

thought 
he 

w
as 

in
trouble. 

B
ut 

he 
pulled 

all 
the 

w
ay 

off 
the 

highw
ay 

onto
the 

shoulder 
of the 

road 
there. 

I 
pulled 

up 
beside 

of 
him

and just 
slow

ly-just 
w

ell, 
I think 

M
rs. 

D
eaton 

w
as 

yes-
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S
tate 

v. B
each

I took 
m

y foot off the gas and the 
car just 

idled 
up beside,

w
hen 

I got 
up even-about 

w
ell, just 

about, 
just 

like 
they

said, 
about 

m
y 

back w
indow

 
w

as 
even w

ith 
M

rs. 
D

eaton's
front 

w
indow

. 
Johnny 

S
m

ith 
rolled 

the 
w

indow
 

dow
n, 

and
said, 

"W
hat's 

the 
trouble, 

and 
I didn't 

hear 
anything 

said,
but I heard a shot, 

and then just-everything 
just hap-

pened fast-six shots or five shots and just bang, bang,
bang, 

bang, 
and 

the 
first 

shot-N
o, 

sir, I didn't 
see 

w
ho

fired 
those 

shots, 
I didn't 

see a 
gun 

'until 
later. 

I 
w

as 
on

dow
n the road w

hen I saw
 a gun."

D
efendant further 

stated 
that he drove aw

ay after the
shooting 

occurred 
because 

he 
w

as 
frightened, 

and 
that 

he
carried 

Johnny 
S

m
ith 

and 
Leroy 

N
elson'to 

S
m

ith's 
autom

obile.
H

e 
adm

itted 
that 

he had 
first 

stated 
to 

police 
officers 

that 
he

had 
not 

been 
in 

B
urke 

C
ounty 

on the 
night 

of 
the 

shooting.

D
efendant 

offered 
w

itnesses 
w

ho 
gave 

testim
ony 

tending
to 

corroborate 
the 

defendant. 
H

e 
also 

offered 
num

erous 
w

it-
nesses 

w
ho 

testified 
as 

to 
his 

good 
reputation 

and 
character.

T
he jury returned 

a verdict 
finding 

defendant 
not guilty

of aiding 
and 

abetting 
in assault 

w
ith 

a firearm
 

w
ith 

intent 
to

kill. 
T

he 
jury 

returned 
a 

verdict 
finding 

defendant 
guilty 

of
aiding 

and 
abetting 

in the 
discharge 

of a firearm
 

into 
an 

occu-
pied, vehicle. D

efendant 
appealed.

S
im

p
so

n
, 

M
artin

 
an

d
 B

aker, 
b

y D
an

 
R

. S
im

p
so

n
 

an
d

 
G

en
e

B
aker 

fo
r d

efen
d

an
t 

ap
p

ellan
t.

A
ttorney General Morgan;

 Assistant
 Attorney General

R
. S

. W
eath

ers 
fo

r the S
tate.

B
R

A
N

C
H

, 
Justice.

[1] 
'D

efendant 
assigns 

as 
error 

the 
failure 

of the 
trial 

judge
to grant 

his m
otions 

as of nonsuit.

T
he 

follow
ing 

principles 
of 

law
 

control 
decision 

of 
this

assignm
ent 

.:` 
error:

O
ne w

ho 
advises, 

counsels, 
procures, 

encourages 
or 

assists
another 

in 
the 

com
m

ission 
of a crim

e 
is 

an 
aider 

and 
abettor.

State 
v. Benton, 

276 N.C
. 641, 174 S.E

. 2d 793;
 State 

v. John-
son, 220 N

.C
. 773, 18 S

.E
. 

2d 358;
 S

tate 
v. L

am
b

ert, 196 N
.C

.
-524, 146 S

.E
. 139;

 S
tate 

v. H
art; 

186 N
.C

: 582, 120 -S
.E

. 345.
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"A
 person aids and abets when he has ̀that 

kind of
connection 

w
ith

the 
com

m
ission 

of 
a 

crim
e 

w
hich, 

at
com

m
on law

, 
rendered 

the 
person 

guilty 
as 

a principal 
in

the 
second 

degree. 
It 

consisted 
in 

being 
present 

at 
the

tim
e 

and place, 
and 

in doing 
som

e act to 
render 

aid to the
actual 

perpetrator 
of 

the 
crim

e, 
though 

w
ithout 

taking 
a

direct 
share 

in its com
m

ission."

S
tate

 v. 
D

aven
p

o
rt, 156 

N
.C

. 
596, 

72 
S

.E
. 7; 

S
tate 

v. 
E

p
p

s,
213 N

.C
. 709, 197 S

.E
. 

580. S
ee also

 S
tate 

v. 
O

liver,  268 
N

.C
.

280, 150 S
.E

. 
2d 445; S

tate 
v. B

ru
to

n
,  264'N

.C
. 

488, 
142 S

.E
.

2d 169; S
tate 

v. G
ain

es,  260 N
.C

. 228, 132 S
.E

. 2d 485.

T
his 

C
ourt 

in 
the 

case 
of S

tate 
v. 

P
rice,  280 

N
.C

. 
154,

184 S
.E

. 2d 866, has 
defined 

an aider 
and abettor, 

or a principal
in the second degree, as follow

s :

" 
.. 

O
ne w

ho procures 
or 

com
m

ands 
another 

to 
com

m
it

a felony, 
accom

panies 
the 

actual 
perpetrator 

to the 
vicinity

of
the 

offense 
and, w

ith 
the 

know
ledge 

of the 
actual 

perpe-
trator, 

rem
ains 

in 
that 

vicinity 
for 

the 
purpose 

of 
aiding

and 
abetting 

in 
the 

offense 
and 

sufficiently 
close 

to 
the

scene 
of 

the 
offense 

to 
render 

aid 
in 

its 
com

m
ission, 

if
needed, or to provide 

a m
eans 

by w
hich 

the actual 
perpetra-

tor 
m

ay 
get 

aw
ay 

from
 

the 
scene 

upon 
the 

com
pletion 

of
the 

offense, 
is a principal 

in the 
second 

degree 
and 

equally
liable w

ith the actual perpetrator.... 
"

In State
 v. Hargett,

 255 N
.C

. 412, 121'S.E
. 

2d 589, the
definition 

is stated: thusly:

"' 
A

 person 
aids 

w
hen, 

being 
present 

at 
the 

tim
e 

and
place, he does som

e act to render 
aid to the 

actual 
perpetra-

tor 
of 

the 
crim

e 
though 

he, takes 
no 

direct 
share 

in 
its

com
m

ission; 
and 

an 
abettor 

is 
one 

w
ho 

gives 
aid 

.and'
com

fort, 
or either 

com
m

ands, 
advises, 

instigates 
or encour-

ages 
another 

to 
com

m
it 

a 
crim

e.' 
S

tate  v. 
H

o
llan

d
,

 234
N

.C
. 354, 358, 67 S

.E
. 2d 272; S

tate  v. Jo
h

n
so

n
, 220 N

.C
. 773,

776, 
18 S

.E
. 

2d 
358. 

' 
. . . M

ere 
presence, 

even
 *.rith

_ the
intention 

of assisting 
in the 

com
m

ission 
of a crim

e 
cannon

be said to have incited, 
encouraged 

or aided the perpetration
thereof, 

unless 
the 

intention 
to 

assist 
w

as 
in 

som
e 

w
ay

com
m

unicated 
to 

him
 

(the 
perpetrator) 

.... 
' 

S
tate 

v.
H

o
ffm

an
,

 199•N
.C

 
328, 333, 154 S

.E
. 

314. H
ow

ever, 
there

is 
an 

exception. 
' 

. . . w
hen 

the 
bystander 

is 
a friend 

of

i
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S
tate 

v. B
each,

the 
perpetrator, 

and 
know

s 
that 

his 
presence 

'w
ill 

be 
re-

garded by the perpetrator
 as an

 encouragem
ent and protec-

tion, presence alone  m
ay be regarded 

as an encouragem
ent,

and 
in contem

plation 
of law

 this 
w

as 
aiding 

and 
abetting."

State 
v. H

olland, supra."

'D
efendant 

relies 
upon the 

cases of  State 
v. H

am
,

 238 N
.C

.
94, 76 S.E

. 2d 346, State 
v.  H

argett, 
supra, and State

 v. G
aines,

supra,
 to support 

his contention 
that 

the trial 
judge 

should have
allow

ed 
his 

m
otions 

as 
of 

nonsuit. 
T

hese 
cases, are 

factually
distinguishable 

from
 

this
 case, in 

that 
the 

State 
in 

each 
w

as
only able to show

 that 
defendant 

w
as present 

at the scene of the
crim

e. 
T

here 
w

as 
no 

evidence 
that 

the'defendants 
in 

any 
of

these 
cases rendered 

aid. to the 
perpetrator 

of the 
deed, or that

any one ofthe defendants 
gave encouragem

ent 
or m

ade it know
n

that 
he w

as present, 
to 

lend 
aid to the 

perpetrator 
of the 

deed
if it w

ere needed. 
'

In instant 
case, the 

State 
offered 

evidence tending 
to show

that 
defendant 

(1) 
w

as present 
w

hen the 
crim

e w
as 

com
m

itted,
(2) 

operated 
the flashing 

lights 
on his 

autom
obile 

and 
blinked

his 
headlights 

from
 

bright 
to 

dim
 

num
erous 

tim
es 

w
hile 

driv-
ing close behind 

the 
D

eaton 
autom

obile, 
thus 

causing 
that 

auto-
m

obile to stop 
on the 

side of the road, 
(3) 

pulled 
alongside 

the
D

eaton 
autom

obile 
so 

that 
the 

gunm
an's 

w
indow

 
w

as 
flush

w
ith 

the 
driver' s seat,

 (4) 
m

oved 
slow

ly 
along 

after 
the 

first
shot 

w
as 

fired 
w

hile 
the 

gunm
an 

fired 
five 

additional 
shots

into 
the 

D
eaton 

m
otor 

vehicle, 
(5) 

left 
the 

scene 
of the 

crim
e,

(6) 
attem

pted 
to 

escape 
recognition, 

(7) 
pursued- 

the 
D

eaton
autom

obile 
at high

rates 
of speed', 

(8,) denied 
to police officers

that he had, 
been in Burke C

ounty and later 
adm

itted 
being

present.

W
e conclude 

that 
w

hen 
taken 

in 
the 

light 
m

ost 
favorable

to 
the 

State 
there 

w
as 

sufficient 
evidence 

to 
allow

 
the 

jury
to find 

that 
defendant 

w
as 

present 
at 

the 
tim

e 
the 

crim
e 

w
as

com
m

itted,
and 

that 
he rendered 

aid. to the 
actual 

perpetrator
of the crim

e.

W
e hold that 

there 
w

as sufficient 
evidence. to repel 

defend-
ant's 

m
otion as of nonsuit.

D
efendant 

next 
contends 

that 
the 

trial 
court 

erred 
in

placing 
him

 
on trial 

as 
an 

aider 
and 

abettor 
to 

discharging 
a

firearm
' 

into 
an 

occupied 
vehicle 

and
 as 

an
 aider 

and 
abettor
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to 
an 

assault 
w

ith 
a 

firearm
 

w
ith 

intent 
to 

kill, 
because 

the
State 

had previously 
tried 

Johnny 
Sm

ith 
as the actual 

perpetra-
tor 

of these 
crim

es, 
and 

the 
said 

Johnny 
Sm

ith 
w

as 
found 

to
be not guilty 

of either-charge.
[2] 

It is not necessary 
that 

the person 
w

ho actually 
perpetrated

the deed be tried 
and convicted 

before 
the one who aided and

abetted 
in the crim

e 
can be. tried 

and convicted. State 
v.. Jarrell,

141 N
.C

. 722, 53 S.E
.127. 

Indeed, 
this C

ourt 
has held that 

w
here

one principal 
has been acquitted 

at a form
er, trial 

it w
as 

no bar
to the trial 

of the others 
w

ho w
ere 

indicted 
as principals. S

tate
v. W

hitt,113 
N

.C
. 716, 18 S.E

. 
716. See. A

nnot., 
24 A

.L
.R

. 
603;

21 A
m

. 
Jur. 

2d C
rim

inal 
L

aw
 

§ 101:, O
bviously 

there 
m

ust 
be

proof that the offense 
has in fact been com

m
itted 

before 
one

m
ay 

be 
convicted 

of 
aiding 

and 
abetting 

in 
its 

com
m

ission.
C

f. 
State 

v. 
G

ainey, 273 N
.C

. 
620, 

160 
S.E

. 
2d 

685;
 State 

v.
Spruill, 

214 N
.C

. 123, 198 S
.E

. 611.
W

e find 
the follow

ing 
statem

ent 
in 21 A

m
. 

Jur. 
2d C

rim
i-

nal 
L

aw
 

§ 128, n. 
15, to 

w
it: 

"T
he 

fact 
that 

one 
m

istakenly
supposed 

to 
have 

com
m

itted 
a 

crim
e 

w
as 

tried 
therefor 

and'
acquitted 

does not affect 
the guilt 

of one proven to have been
present 

aiding 
and 

abetting, 
so 

long 
as 

it 
is 

established 
that

the crim
e w

as com
m

itted 
by som

eone."

T
his C

ourt 
has recognized 

that 
an indictm

ent 
m

ay 
properly

allege 
unknow

n conspirators 
in charging a crim

inal conspiracy.
State 

v. 
G

allim
ore,

 272 
N

.C
. 

528, 
158 

S.E
. 

2d 
505;

 State 
v.

D
a
v
e
n
p
o
r
t
, 227 N.C

. 475, 42 S.E
. 2d 686; State

 v
.
 A
b
e
r
n
e
t
h
y
,

220 N
.C

. 
226, 

17 S
.E

. 
2d 25;

 State 
v. 

L
ew

is,
 142 

N
.C

. 
626, 

55
S.E

. 600. It. rationally 
follow

s that 
an indictm

ent 
is valid 

w
hich

alleges the 
existence 

of an 
unknow

n 
co-principal 

is 
chsrgi.a 

a
crim

e.,
[3] 

H
ere 

the 
bills 

of 
indictm

ent 
do 

not 
allege 

that 
Johnny

Sm
ith 

w
as 

the 
person 

w
ho 

actually 
perpetrated 

the 
offenses.

T
he 

indictm
ents 

charged 
that 

a 
crim

e 
w

as 
com

m
itted 

by 
an

unknow
n person and that defendant 

w
as present, 

aiding and
abetting 

in the 
deed. T

hus 
the 

acquittal 
of 

Johnny 
Sm

ith 
w

as
not a sufficient 

basis 
for 

dism
issal 

of the 
charges.

[4] 
D

efendant 
assigns 

as 
error 

the 
failure 

of the 
trial 

judge
to subm

it 
to. the jury 

the m
isdem

eanor 
charge 

of assault 
w

ith 
a

deadly 
w

eapon.

A
ssault 

w
ith 

a deadly 
w

eapon 
is a-lesser 

included 
offense

of assault 
w

ith a firearm
 

w
ith intent 

to kill.
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W
hen 

there 
is evidence 

of a lesser 
included 

offense 
of the

crim
e, 

the 
court 

m
ust 

charge 
upon 

the 
m

ilder 
offense 

even
w

hen 
there 

is 
no 

specific 
prayer 

for 
such 

charge.  S
tate 

v.
R

iera, 
276 N

.C
.

 361, 172 S.E
. 2d 535;

 State v. W
agoner,

 249
N

.C
. 

637,107 
S.E

. 
2d 

83.

H
ere, 

the 
jury 

returned 
a 

verdict 
of 

not 
guilty 

of 
the

greater 
offense 

w
hich 

w
as tantam

ount 
to a verdict 

of not guilty
of all lesser 

included 
offenses. 

5 A
m

. Jur. 
2d A

ppeal 
and 

E
rror

§ 792. T
herefore, 

the 
jury 

verdict 
rendered 

nonprejudicial 
the

failure 
of the 

trial 
judge 

to subm
it 

the 
lesser  in

clu
d

ed
 offense

of aiding 
and 

abetting
 in

 an
 assault 

w
ith 

a deadly 
w

eapon.

[5] 
D

efendant 
contends 

his 
m

otions 
to 

quash 
the 

indictm
ents

w
ere 

erroneously 
denied 

because 
each 

failed 
to 

allege 
how

 
de-

fendant 
aided and abetted.

T
he 

requirem
ents 

for 
a 

valid 
indictm

ent 
are 

stated 
in

State 
v.  G

reer,
 238 N

.C
. 325, 77 S.E

. 
2d 917, as follow

s:

(1) 
such 

certainty 
in 

the 
statem

ent 
of 

the
accusation 

as 
w

ill 
identify 

the 
offense 

w
ith 

w
hich 

the
accused 

is sought 
to be charged; 

(2) 
to protect 

the 
accused

from
 being twice put in jeopardy 

for the sam
e offense;

(3) 
to enable 

the 
accused 

to prepare 
for 

trial, 
and 

(4) 
to

enable 
the court, 

on conviction 
or

plea of
 nolo contendere

or 
guilty 

to 
pronounce 

sentence 
according 

to 
the 

rights
of the 

case. S. -v.  C
ole,  202 N

.C
. 

592, 163 S.E
. 

594; 
S. 

v.
G

regory,
 223 N

.C
. 415, 27 S

.E
. 2d 140;

 S
. 

v. M
organ,  226

N
.C

. 
414, 38 S.E

. 
2d 

166;
 S

. 
v. 

M
iller,

 231 N
.C

. 
419, 

57
S.E

. 2d 392; S. v.  B
iggs,

 234 N
.C

. 259, 66 S.E
.

2d 883."

G
.S. 

15-153 provides:

"E
very 

crim
inal 

proceeding 
by w

arrant, 
indictm

ent, 
infor-

m
ation, 

or im
peachm

ent 
is sufficient 

in form
 

for all intents
and purposes 

if it express 
the charge 

against 
the 

defendant
in 

a plain, 
intelligible,- and 

explicit 
m

anner; 
and 

the 
sam

e
shall 

not be quashed, 
nor 

the 
judgm

ent 
thereon 

stayed, 
by

reason 
of any 

inform
ality 

or 
refinem

ent, 
if 

in 
the 

bill 
or

proceeding, 
sufficient 

m
atter 

appears 
to 

enable 
the 

court
to proceed to judgm

ent."
T

his 
statute 

has 
been 

liberally 
construed 

by 
our 

C
ourt,

S
tate 

v. G
reer, supra;  nevertheless, 

the statute 
does not dispense

w
ith 

the 
requirem

ent 
that 

the 
essential 

elem
ents 

of the 
offense

m
ust 

be charged. 
State  v. M

cB
ane,  276 N

.C
. 60, 170 S.E

. 2d 913.

S
tate 

v. B
each

D
efendant 

relies 
on 

this 
passage 

from
 S

tate 
v. 

G
reer,

supra;

"T
he 

general 
rule 

in 
this 

State 
and 

elsew
here 

is 
that

an 
indictm

ent 
for 

a statutory 
offense 

is 
sufficient, 

if 
the

offense 
is 

charged 
in 

the 
w

ords 
of the 

statute, 
either 

lit-
erally or substantially, 

or in equivalent 
w

ords. S. v. G
regory,

supra;
 S. v.

 M
iller, 

supra.;
 S. v.

 R
andolph,

 228 
N

.C
. 

228,
45 S.E

. 
2d 132. T

his 
rule 

does not 
apply 

w
here 

the 
w

ords
of 

the 
statute 

do 
not, 

w
ithout 

uncertainty 
or 

am
biguity,

set forth 
all the 

essential 
elem

ents 
necessary 

to 
constitute

the offense 
sought 

to be charged 
in the 

indictm
ent, 

so as to
inform

 the defendant 
of the exact charge of which he is

accused to enable 
him

 
to prepare 

his 
defense, 

to 
plead 

his
conviction 

or acquittal 
as a bar 

to further 
prosecution 

for
the 

sam
e 

offense, 
and 'upon 

conviction 
to 

enable 
the 

court
to 

pronounce 
sentence. 

In 
such 

a 
situation 

the 
statutory

w
ords 

m
ust 

be 
supplem

ented 
in 

the 
indictm

ent 
by 

other
allegations 

w
hich 

explicitly 
and 

accurately 
set 

forth 
every

essential 
elem

ent 
of the 

offense 
w

ith 
such 

exactitude 
as to

leave 
no doubt in the minds of the accused 

and the court
as to the 

specific 
offense 

intended 
to 

be charged.... 
"

It should 
be noted 

that 
defendant 

om
itted 

the 
final 

sentence 
of

the paragraph, 
w

hich 
reads 

as follow
s: 

"H
ow

ever, 
it 

is neither
necessary 

to 
state 

particulars 
of 

the 
crim

e 
in 

the 
m

eticulous
m

anner _prescribed by com
m

on law
, nor to allege m

atters 
in the

nature 
of evidence."

A
n indictm

ent 
for 

a statutory 
offense to

 -7kf ic13 r,', w
hen- it

charges 
the offense 

in the language 
of the 

statute. State
 v. P

en-
ley, 

277
 N.C

. 704, 178 S.E
. 2d 490; State

 v. Hord,
 264 N

.C
.

149, 141 S.E
. 

2d 241. M
oreover, 

it is generally 
recognized 

that
an indictm

ent 
need not set forth 

the 
specific 

facts 
or m

eans 
by

w
hich

an 
accused--aided- 

and 
abetted- 

in--the - com
m

ission 
of-a

crim
e. A

nnot., 
116 A

.L
.R

. 
1104. E

ven 
so, the 

allegations 
of the

indictm
ents 

here challenged 
stated 

facts 
show

ing 
that 

defendant
w

as present 
as the 

driver 
of the 

vehicle 
from

 
w

hich 
the 

shots
w

ere 
fired. 

H
ad 

defendant 
desired 

further 
inform

ation, 
he

could have m
oved for a bill of particulars.

[6] 
D

efendant 
also 

assigns 
as 

error 
the 

trial 
judge's 

denial
of requested 

instructions 
on circum

stantial 
evidence.
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In 
apt 

tim
e 

defendant 
requested 

this 
instruction;; 

"C
ir,-

cu
m

stan
tial 

evidence w
hich

 raises
m

ere su
sp

icio
n  or conjecture

of,guilt is in
su

fficien
t for conviction."

A
, general 

and correct 
charge 

as to theintensity
or quantum

of proof w
hen the

State 
relies

w
holly

or partly
 o

n
 circu

m
stan

tial
evidence

 is
ad

eq
u

ate u
n

less 
th

e  defendant
 ten

d
ers

 request 
for

a,,charge 
on the 

intensity 
of proof 

required 
for'such 

evidence.
State 

v. S
tevens,  244 N

.C
. 40, 92. S.E

. 
2d 409;

 State 
v. Shoup,

226
N

.C
. 

69; 36 S.E
. 

2d'697. 
W

hen
 su

ch
 req

u
est is 

aptly 
ten-

dered, the trial 
judge 

should charge 
that circu

m
stan

tial evidence
m

ust 
point 

unerringly 
to 

defendant's 
guilt 

and 
exclude 

every
other 

reasonable 
hypothesis. 

State
 v. 

L
ow

ther,
 265 

N
.C

. 
315,

144 S.E
. 

2d
' 64̂

;' S
tate 

v. Stephens,
 244 

N
.C

. 
380, 

93 
S.E

. 
2d

431;
 State 

v. W
arren, 228 N

.C
. 22, 44 S

.E
. 2d 207.

In instant
 case th

e, req
u

ested instruction
 w

as n
o

t acorrect
statem

ent 
of the law

 as to the 
intensity 

of proof 
required 

w
hen

the 
State

 relies 
u

p
o

n
 

circu
m

stan
tial evidence, 

and 
the 

court
therefore 

properly 
refused 

to 
give 

the 
instruction. 

3 
Strong's

N
. 

C
. Index 

2d 
C

rim
inal 

L
aw

 
§ 

119. T
he 

court 
is 

under 
no

duty 
to 

m
odify 

or 
qualify 

the 
requested 

instruction
 so

 as, to
rem

edy 
defects 

therein. 
7 Strong's 

N
. 

C
. Index 

2d T
rial 

§ 38.

W
e believe the :court's 

charge 
placing 

the 
burden 

upon 
the

State 
to prove 

defendant's 
guilt 

beyond a reasonable 
doubt 

w
as

sufficient.
 State 

v. 
Shoup, 

supra;
 State

 v. 
Shook,

 224 
N

.C
.

728, 32
 S

.E
. 2d

 329.

[7]' 
D

efendant 
also avers 

that 
the trial, court 

erred 
in refusing

to give the 
follow

ing 
requested 

instruction:

"T
o R

E
N

D
E

R
 O

N
E

 W
H

O
 

D
O

E
S N

O
T

 A
C

T
U

A
L

L
Y

 P
A

R
T

IC
I-

P
A

T
E

 
IN

 
T

H
E

 
C

O
M

M
ISSIO

N
 

O
F

 
A

 
C

R
IM

E
 

G
U

IL
T

Y
 

/O
F

 
T

H
E

O
F

F
E

N
SE

 
C

O
M

M
IT

T
E

D
, 

T
H

E
R

E
 

M
U

ST
 

B
E

 
SO

M
E

 
E

V
ID

E
N

C
E

T
E

N
D

IN
G

 
T

O
 

SH
O

W
 

T
H

A
T

 
H

E
, 

B
Y

 
W

O
R

D
 

O
R

 
D

E
E

D
, 

G
A

V
E

A
C

T
IV

E
 

E
N

C
O

U
R

A
G

E
M

E
N

T
 

T
O

 
T

H
E

 
P

E
R

P
E

T
R

A
T

O
R

 
O

F
 

T
H

E
C

R
IM

E
 

O
R

 
B

Y
 

H
is 

C
 

N
D

U
C

T
 

M
A

D
E

 
IT

 
K

N
O

W
N

 
T

O
 

SU
C

H
P

E
R

P
E

T
R

A
T

O
R

 
T

H
A

T
 

IE
 

W
A

S 
ST

A
N

D
IN

G
 

B
Y

 
T

O
 

L
E

N
D

 
A

S-
SIST

A
N

C
E

 
W

H
E

N
 

A
N

D
-IF

 
IT

 
SH

O
U

L
D

 
B

E
C

O
M

E
 

N
E

C
E

SSA
R

Y
."

Judge 
F

ountain, 
in part, 

charged:

" ... 
it is settled 

law
 that 

all w
ho are 

present 
at 

the
,place of a crim

e 
and 

are 
either 

aiding 
and 

abetting, 
assist-

ing 
or advising 

in
 its 

co
m

m
issio

n, or are 
present

for 
such

N
.C

.1 
S

P
R
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G
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R
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S
tate 

v. B
each

purpose to the know
ledge of the,.actual' 

perpetrator 
,are

principals 
and 

are 
equally 

guilty. 
A

 
person 

aids 
w

hen
being 

present 
at 

the 
tim

e, and 
place,-he 

does 
som

e 
act 

to
render 

aid 
to the 

actual 
perpetrator 

of the 
crim

e; 
though

h
e takes n

o
 d

irect sh
are in

 its
-co

m
m

issio
n

.

A
n abettor 

is one w
ho gives 

aid and 
com

fort 
or either

co
m

m
an

d
s,

 ad
vises, 

in
stig

ates,o
r 

en
co

u
rag

es 
an

o
th

er 
to

co
m

m
it a crim

e.

F
urther, 

the 
m

ere 
presence 

of 
a•person 

at 
the 

scene
of a crim

e at the tim
e of its com

m
ission 

does not m
ake him

a principal 
in the second degree;-that 

is, does not m
ake him

an alder 
and abettor, 

. . . W
hile m

ere presence 
cannot 

con-
stitute 

aiding 
and 

abetting, 
a 

bystander 
does 

becom
e' an

alder 
and abettor 

by his presence 
at the 

tim
e 

and 
place 

of
a crim

e 
w

here 
he is present 

to the 
know

ledge 
of the 

actual
perpetrator 

of the 
crim

e 
for 

the 
purpose 

of 
assisting, 

if
necessary, 

in the com
m

ission 
of'the 

crim
e, 

and his presence
and purpose do in, 

fact encourage the actual perpetrator 
to

com
m

it the
 crim

e."

T
h

e co
u

rt's ch
arg

e w
as su

b
stan

tially 
in

 acco
rd

 w
ith

 d
efen

d
-

an
t's req

u
est. T

h
e law

 d
o

es n
o

t req
u

ire th
at th

e ch
arg

e b
e g

iven
exactly 

in
 

th
e 

w
o

rd
s 

o
f 

th
e 

ten
d

ered
 

req
u

est 
o

r 
in

stru
ctio

n
s.

S
tate

 v. 
H

ow
ard,

 274 N
.C

. 186, 162 
S

. E
. 

2d
 495;

 S
tate 

v.
B

ailey,
 254 N

. C
. 380, 119 S

. E
.

2d
' 165.

T
h

ere 
w

as 
n

o
 p

reju
d

icial 
erro

r 
in

 
th

e 
co

u
rt

's 
refu

sal 
to

give the instructions 
as tendered 

by defendant.

[8] 
D

efen
d

an
t's 

assig
n

m
en

t 
o

f erro
r N

o
.

 9 is as fo
llo

w
s:

"'W
A

S 
T

H
E

 
D

E
FE

N
D

A
N

T
 

PL
A

C
E

D
 

IN
 D

O
U

B
L

E
 

JE
O

PA
R

D
Y

W
H

E
N

 
T

H
E

 
C

O
U

R
T

 
O

R
D

E
R

E
D

 T
H

A
T

 
H

E
 

B
E

 
T

R
IE

D
 

F
O

R
 

T
w

o
S

E
P

A
R

A
T

E
 

C
R

IM
E

S
 

A
R

IS
IN

G
 

O
U

T
 

O
F

' O
N

E
 

S
IN

G
L

E
 

IN
D

E
P

E
N

D
-

E
N

T
 

C
R

IM
IN

A
L

 
O

F
F

E
N

S
E

, 
T

H
U

S
 

S
U

B
JE

C
T

IN
G

 
H

IM
 

T
O

 M
U

L
-

T
IP

L
E

 ' P
U

N
IS

H
M

E
N

T
 

F
O

R
 

T
H

E
 

S
A

M
E

 
O

F
F

E
N

S
E

?
"

T
his 

C
our 

stat4d 
in

 -S
tate 

v. 
S

um
m

rell,
 282 

N
.C

. 
157, 

192
S

.E
. 

•2d
 

569, th
at "T

h
e co

n
stitu

tio
n

al 
g

u
aran

tee 
ag

ain
st 

d
o

u
b

le
jeo

p
ard

y 
p

ro
tects 

a 
d

efen
d

an
t 

fro
m

 
m

u
ltip

le 
p

u
n

ish
m

en
t. fo

r
th

e sam
e o

ffen
se,... 

"
 In

 fin
d

in
g

 
th

at th
e d

efen
d

an
t 

h
as b

een
tw

ice 
co

n
victed

 
an

d
 sen

ten
ced

 
fo

r 
th

e 
sam

e 
crim

in
al 

o
ffen

se,
w

e said
 th

at "T
h

e.fact 
th

at co
n

cu
rren

t, id
en

tical sen
ten

ces w
ere

im
p

o
sed

 in
 each

 case m
akes th

is 
d

u
p

licatio
n

 
o

f 
co

n
victio

n
 

an
d
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S
tate 

v. B
each

punishm
ent 

no 
less 

a 
violation 

of 
defendant's 

constitutional
right 

not 
to 

be 
put 

in 
jeopardy 

tw
ice 

for 
the 

sam
e 

offense."

T
he 

difference 
betw

een 
instant 

case and
 S

u
m

m
rell,

 assum
-

ing that 
this 

defendant 
w

as tw
ice 

tried 
for 

the 
sam

e 
offense 

at
the 

sam
e 

tim
e, 

is 
that 

defendant 
w

as 
acquitted 

of 
one 

of
the

offenses-aiding 
and abetting 

assault 
w

ith 
a firearm

 
w

ith 
intent

to kill. 
T

herefore, 
he w

as 
neither 

convicted 
nor 

punished 
tw

ice.
for 

the 
sam

e 
offense 

and 
did 

not 
suffer 

infringem
ent 

of 
his

constitutional 
guaranty 

against' 
double 

jeopardy 
by the 

im
posi-

tion 
of m

ultiple 
punishm

ent.

"If 
a person 

is convicted 
sim

ultaneously 
of arm

ed 
robbery

and 
of 

the 
lesser 

included 
offense 

of 
assault 

w
ith 

a 
deadly

w
eapon, 

and 
both 

offenses 
arise 

out of the 
sam

e 
conduct, 

as 
in

State
 v. Parker,

 262 N
.C

. 679, 138 S.E
. 2d 496 (1964), 

and
State

 v. Hatcher,
 277 N

.C
. 380, 177 S.E

. 2d 892 (1970), 
and

separate judgm
ents are pronounced, the judgm

ent on the sep-
arate 

verdict 
of 

guilty 
of 

assault 
w

ith 
a 

deadly 
w

eapon 
m

ust
be arrested."

 State v. Richardson,
 279 N

.C
. 621,'185 

S.E
. 2d

102
(1971). 

E
ven if defendant 

had been tried 
for an offense

and 
a lesser 

included 
offense 

thereof, 
the 

rem
edy, 

assuggested
in

 R
ich

ard
so

n
, w

ould be of no avail 
in that 

there 
is no separate

verdict 
of guilty to be arrested.

W
e find 

no prejudicial 
error 

in this 
assignm

ent 
of error.

[9] 
F

inally, 
defendant 

assigns 
as 

error 
the 

action 
of the 

trial
judge 

in 
disbarring. 

him
 

after 
.iris. conviction 

of 
a 

felony 
and

after 
he had given notice of appeal.

A
rticle 

4 
of 

C
hapter 

84 of 
the 

G
eneral 

S
tatutes 

provides
for 

the 
creation 

of the 
N

orth 
C

arolina 
S

tate 
tar 

as 
an 

agency
of 

the 
S

tate 
and 

in 
part 

provides 
for 

the 
discipline 

and 
dis-

barm
ent 

of its m
em

bers. 
It does not, how

ever, 
purport 

to 
fetter

the 
inherent 

pow
er 

of 
the 

courts 
to 

disbar 
attorneys. 

G
.S

.
84-36;1n

 
re B

u
rto

n
, 257 N

.C
. 534,126 

S
.E

. 2d 581.

W
hen 

an 
attorney 

is 
convicted 

of a felony, 
the 

court 
con-

ducting 
the 

crim
inal 

trial, 
in the exercise 

of its inherent 
pow

ers,
m

ay 
sum

m
arily 

and
w

ithout 
further 

proceedings 
order 

his
nam

e 
stricken 

from
 

the 
rolls 

of attorneys 
and 

order 
his 

license
surrendered 

to 
the 

N
orth 

C
arolina 

S
tate 

B
ar, 

Inc. 
S

uch 
order

is entered 
as protection 

to the public 
against 

an ,unw
orthy 

prac-
titioner.

 In
 

re B
u

rto
n

, 
su

p
ra; 

In
 

re B
rittain

,,
 214 N

.C
. 

95, 197

N
.C

.)
S

P
R

IN
G

 
T

E
R

M
 

1973

S
tate 

v. B
each

275

S
.E

. 
705; 

S
tate

 v.
 S

pivey, 
213 

N
.C

. 
45, 

195 
S

.E
. 

1;  in 
th

e m
atter

of E
bbs, 

150 N
.C

. 
44, 63 S

.E
. 190.

T
he 

narrow
 

question 
of 

w
hether 

defendant's 
appeal 

stays
the 

order 
of 

disbarm
ent 

is 
not 

posed 
by the 

facts 
of this 

case
since 

defendant 
consented 

to 
the 

surrender 
of 

his 
license 

as
one of the conditions 

of the suspension 
of the active 

sentence
im

posed.

T
he 

judgm
ent

provides:

"It 
is A

D
JU

D
G

E
D

 that 
the 

defendant 
be im

prisoned 
for

the term
 

not 
less than 

18 nor 
m

ore 
than 

24 m
onths 

in the
com

m
on jail 

of B
urke 

C
ounty 

to be assigned 
to w

ork 
under

the 
supervision 

of the 
S

tate 
D

epartm
ent 

of 
C

orrection:

T
he 

execution 
of this 

sentence 
is suspended, 

how
ever,

for 
three 

years 
upon 

com
pliance 

w
ith 

the 
follow

ing 
condi-

tions,
 to

 
w

h
ich

 
th

e 
d

efen
d

an
t 

g
ave 

assen
t:

 that 
he 

be
placed 

on,probation 
for three years under the usual stat-

utory term
s and conditions, 

and upon these special 
condi-

tions of probation: 
(1) that 

he pay the 
costs in this 

action;
(2) 

that 
he 

pay 
into 

the 
office 

of 
the 

clerk 
the 

sum
 

of
$1184.60 for 

the 
use and 

benefit 
of R

obert 
H

. D
eaton; 

(3)
that 

he pay 
into 

the 
office 

of the 
clerk 

the 
sum

 
of $650.00

for the 
use and benefit 

of M
rs. R

obert 
H

. D
eaton; 

(4) 
that

he surrender 
his 

law
 

license 
to 

the 
N

orth 
C

arolina 
S

tate
B

ar, 
Inc., 

and 
not 

engage 
in the 

practice 
of law

 
until 

and
riacs 

the 
N

orth 
C

arolina 
B

ar, 
Inc. 

determ
ines 

that 
his

law
 license be reissued.

T
his, 

the 
22nd 

day 
of 

S
eptem

ber, 
1972.

s/ G
E

O
R

G
E

M
. 

F
O

U
N

T
A

IN

Judge 
P

residing

A
ttorneys 

for 
D

efendant: 
D

an 
R

. 
S

im
pson,

C
. E

. 
B

aker
A

ttorneys 
for 

the 
S

tate: 
D

onald 
E

. 
G

reene,
Joe K. B

yrd, Robert
B

. B
yrd" 

(E
m

phasis 
ours)

In S
tate

 v. C
o

le, 241 N
.C

. 576, 86 S
.E

. 
2d 203, it is stated:

"T
rue, 

courts 
having 

jurisdiction 
m

ay 
pronounce 

judg-
m

ent 
as 

by 
law

 
provided; 

and 
then, 

w
ith 

the 
defendant's

I
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S
tate 

v. B
each

consent, express, or im
plied, su

sp
en

d  execution 
thereof 

upon
prescribed 

conditions. 
L

ong- 
recognized 

as 
an 

inherent
pow

er 
of the 

court, 
such 

authority is, n
o

w
 recognized 

ex-
pressly 

by statute. 
S. v. 

M
iller,

 225
N

.C
. 

213, 34 
S.E

. 
2d'

143, and
 cases cited;. G

.S
:15-197."

T
he case of S

tate 
v.W

arren,
 252 N

.C
. 690, 114 S.E

. 2d 660,
contains 

the 
follow

ing 
pertinent 

statem
ent:

"A
ppellant 

finally 
contends 

that 
he did not 

consent 
to

the suspension 
of the prison 

sentence, 
that 

his exception 
to

the 
judgm

ent, 
and 

notice 
of 

appeal 
therefrom

 
negatives

consent, 
and 

that 
the 

judgm
ent 

below
 

should 
be 

stricken
and the cause, 

rem
anded for proper sentence, 

should the
A

ct 
be 

declared 
constitutional.

 S
tate 

v. 
M

oore,  245 
N

.C
.

158, 95 S
.E

., 2d 548. C
hapter 

1017, S
essio

n L
aw

s 
of 

1959'
(G

.S. 15-180.1) 
provides 

that 
a defendant 

m
ay appeal 

from
a suspended 

sentence. 
It further 

provides 
`that 

by giving
notice of appeal the defendant 

does not w
aive his acceptance

of the 
term

s 
of 

suspension 
of 

a. sentence.' 
T

he 
judgm

ent
below

 recites 
that 

the 
sentence 

w
as 

suspended 
by and 

w
ith

the 
consent 

of the
defendant. 

T
here 

w
as 

no specific 
excep-

tion 
to this 

portion 
of the 

judgm
ent; 

there 
is only 

an 
ex-

ception 
to 

the 
judgm

ent 
generally. 

In 
the 

absence 
of

anything
to indicate 

w
ithdraw

al 
ofconsent, 

the 
recital 

by
the 

court 
is 

accepted 
as 

correct 
and 

true."

T
he judgm

ent 
in this 

case contains 
a recital 

that 
the 

actual
sentence 

w
as 

suspended 
w

ith 
defendant's, 

assent. 
N

othing 
ap-

pears 
show

ing 
w

ithdraw
al 

of this 
assent. 

T
here 

w
as 

no specific
exception to the portion 

of the judgm
ent 

im
posing 

the conditions
of the suspended 

sentence.

In any event, defendant 
could at m

ost have w
on a "pyrrhic

victory" 
had 

w
e 

sustained 
this 

assignm
ent 

of 
error 

since 
w

e
have 

been 
unable 

to 
find 

prejudicial 
error 

in 
the 

trial 
of 

the
case.N

o 
error.

N
.C

.] 
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R
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P

R
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P
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O
F

 
A

SH
E

V
IL

L
E

, 
IN

C
., 

A
N

D
 B

A
X

T
E

R
H

. 
T

A
Y

L
O

R
 

v. 
M

A
R

T
H

A
 

N
O

R
B

U
R

N
 

M
E

A
D

 
A

L
L

E
N

N
o.

38

(F
iled 

9 M
ay 

1973)

1. P
rin

cip
al 

an
d

 
A

g
en

t 
§ 5-- 

co
n

tract 
m

ad
e 

b
y 

ag
en

t
 -

liab
ility 

o
f 

p
rin

-
cip

alA
 

principal 
is liable 

upon 
a contract 

duly 
m

ade 
by 

his 
agent 

w
ith

a third 
person 

(1) 
w

hen 
the 

agent 
acts 

w
ithin 

the 
scope 

of 
his 

actual
authority; 

(2) 
w

hen 
the 

contract, 
although 

unauthorized,, 
has 

been
ratified; 

(3) 
w

hen 
the 

agent 
acts 

w
ithin 

the 
scope 

of 
his 

apparent
au

th
o

rity, 
u

n
less 

th
e 

th
ird

 
p

erso
n

 
h

as 
n

o
tice 

th
at 

th
e 

ag
en

t 
is 

exceed
-

in
g

 
h

is 
actu

al 
au

th
o

rity.

2. P
rin

cip
al 

an
d

 
A

g
en

t §
 4- 

in
su

fficien
cy 

o
f 

evid
en

ce 
o

f 
ag

en
cy

T
he 

evidence 
w

as 
insufficient 

to 
show

 
that 

defendant 
or 

anyone
p

u
rp

o
rtin

g
 

to
 

act 
fo

r 
h

er 
p

ro
m

ised
 

to
 

p
ay 

fo
r 

g
rad

in
g

 
w

o
rk 

p
er-

form
ed 

on 
her 

land 
under 

a 
contract 

w
ith 

plaintiffs 
W

here 
it 

tended
to 

show
 

that 
defendant's 

brother 
had 

procured 
defendant's 

signature
o

n
 

a 
50-year 

lease 
o

f 'her 
p

ro
p

erty 
to

 
p

lain
tiffs 

p
lain

tiffs 
in

fo
rm

ed
defendant's 

brother 
that 

it 
w

ould 
be  n

ecessary
 for 

defendant 
to

execu
te 

a n
ew

 
lease 

su
b

o
rd

in
atin

g
 

h
er 

in
terest 

in
 th

e 
p

rem
ises 

in
 o

rd
er

for 
them

 
to

 fin
an

ce 
co

n
stru

ctio
n

 
o

f 
a 

m
o

tel 
o

n
 

th
e 

site,
 defendant's

brother 
refused 

to 
try 

to 
persuade 

defendant 
to 

subordinate 
her 

inter-
est 

u
n

less 
p

lain
tiffs 

g
u

aran
teed

 
to

 
save 

h
er 

h
arm

less 
if 

th
e 

co
n

stru
e-

tio
n

 
lo

an
 

w
as 

n
o

t 
p

aid
, 

p
lain

tiffs 
an

d
 

d
efen

d
an

t
's 

b
ro

th
er 

en
g

ag
ed

 
in

exten
d

ed
 

n
eg

o
tiatio

n
s 

co
n

cern
in

g
 

a n
ew

 
lease 

b
u

t 
p

lain
tiffs 

w
ere 

n
ever

w
illin

g
 

to
 

g
ive 

a 
g

u
aran

tee ,  satisfacto
ry 

to
 

d
efen

d
an

t 's 
b

ro
th

er 
an

d
no 

proposals 
w

ere 
ever 

subm
itted 

to 
defendant, 

defendant's 
brother

agreed 
that 

if 
plaintiffs 

w
ould 

personally 
put 

up 
one-third 

of 
the

cost 
of 

the 
m

otel 
he 

w
ould 

"stand 
personally 

liable" 
for 

the 
cost 

of
grading 

in 
the 

event 
defendant 

failed 
to 

sign 
a 

new
 

lease 
of 

the
property, 

plaintiffs 
forfeited 

their 
rights 

under 
the 

50-year 
lease 

and
defendant's 

brother 
thereafter 

negotiated 
a lease 

w
ith 

a m
otel 

com
pany

w
h

ich
d

efen
d

an
t 

sig
n

ed
.

3. P
rin

cip
al 

an
d

 
A

g
en

t §
 5- 

co
n

tract 
o

n
 

ag
en

t's 
cred

it
 -

 p
rin

cip
al 

n
o

t
liab

leW
hen 

a 
party 

contracts 
w

ith 
a 

know
n 

agent 
personally 

on 
his

ow
n 

credit 
alone, 

he 
w

ill 
not 

thereafter 
be: allow

ed 
to 

charge 
the

principal
 on the ground that the agent

 acted
 within the

 scope of
h

is 
ap

p
aren

t
 authority.

4. 
P

rin
cip

al 
an

d
 

A
g

en
t §

 6- 
u

n
au

th
o

rized
 

co
n

tract  -
 ratificatio

n
T

he 
question 

of 
ratification 

of 
an 

unauthorized 
contract 

does 
not

arise 
w

here 
the 

person 
m

aking 
the 

contract 
did 

not 
purport 

to 
act 

as
the 

agent 
of the 

person 
claim

ed 
to 

be 
the 

principal.

Ju
stices 

H
o

sxIN
S

 
an

d
 

M
o

o
R

E
 d

issen
t.

O
N

 defendant's 
petition 

for 
a rehearing 

of her 
appeal 

from
Judge 

H
arry 

C
. M

artin
 at 

the 
1 M

arch 
1972. Session 

of B
U

N
-


