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North Carolina General Statutes, Chapter 84
Attorneys-at-Law: Selected Statutes

§ 84-2.1. "Practice law" defined.

The phrase "practice law" as used in this Chapter is defined to be performing
any legal service for any other person, firm or corporation, with or without com-
pensation, specifically including the preparation or aiding in the preparation of
deeds, mortgages, wills, trust instruments, inventories, accounts or reports of
guardians, trustees, administrators or executors, or preparing or aiding in the prepa-
ration of any petitions or orders in any probate or court proceeding; abstracting or
passing upon titles, the preparation and filing of petitions for use in any court,
including administrative tribunals and other judicial or quasi judicial bodies, or
assisting by advice, counsel, or otherwise in any legal work; and to advise or give
opinion upon the legal rights of any person, firm or corporation: Provided, that the
above reference to particular acts which are specifically included within the defini-
tion of the phrase "practice law" shall not be construed to limit the foregoing gen-
eral definition of the term, but shall be construed to include the foregoing partic-
ular acts, as well as all other acts within the general definition. The phrase "practice
law" does not encompass the writing of memoranda of understanding or other
mediation summaries by mediators at community mediation centers authorized by
G.S. 7A 38.5 or by mediators of personnel matters for The University of North

Carolina or a constituent institution.

§ 84-2.2. Exemption and additional requirements for

Web site providers.

(a) The practice of law, including the giving of legal advice, as defined by G.S.
84-2.1 does not include the operation of a Web site by a provider that offers con-
sumers access to interactive software that generates a legal document based on the
consumer's answers to questions presented by the software, provided that all of the
following are satisfied:

(1) The consumer is provided a means to see the blank template or the final,

completed document before finalizing a purchase of that document.

(2) An attorney licensed to practice law in the State of North Carolina has

reviewed each blank template offered to North Carolina consumers, includ-

ing each and every potential part thereof that may appear in the completed
document. The name and address of each reviewing attorney must be kept
on file by the provider and provided to the consumer upon written request.

(3) The provider must communicate to the consumer that the forms or

templates are not a substitute for the advice or services of an attorney.

(4) The provider discloses its legal name and physical location and address

to the consumer.

(5) The provider does not disclaim any warranties or liability and does not

limit the recovery of damages or other remedies by the consumer.

(6) The provider does not require the consumer to agree to jurisdiction or

venue in any state other than North Carolina for the resolution of disputes

between the provider and the consumer.

(7) The provider must have a consumer satisfaction process. All consumer

concerns involving the unauthorized practice of law made to the provider

shall be referred to the North Carolina State Bar. The consumer satisfaction
process must be conspicuously displayed on the provider's Web site.

(b) A Web site provider subject to this section shall register with the North
Carolina State Bar prior to commencing operation in the State and shall renew its
registration with the State Bar annually. The State Bar may not refuse registration.

() Each Web site provider subject to this section shall pay an initial registration
fee in an amount not to exceed one hundred dollars ($100.00) and an annual
renewal fee in an amount not to exceed fifty dollars ($50.00). (2016-60, s. 2.)

§ 84-4. Persons other than members of State Bar

prohibited from practicing law.
Except as otherwise permitted by law; it shall be unlawful for any person or

association of persons, except active members of the Bar of the State of North
Carolina admitted and licensed to practice as attorneys at law, to appear as attorney
or counselor at law in any action or proceeding before any judicial body; including
the North Carolina Industrial Commission, or the Utilities Commission; to main-
tain, conduct, or defend the same, except in his own behalf as a party thereto; or,
by word, sign, letter, or advertisement, to hold out himself; or themselves, as com-
petent or qualified to give legal advice or counsel, or to prepare legal documents,
or as being engaged in advising or counseling in law or acting as attorney or coun-
selor at law, or in furnishing the services of a lawyer or lawyers; and it shall be
unlawful for any person or association of persons except active members of the Bar,
for or without a fee or consideration, to give legal advice or counsel, petform for or
furnish to another legal services, or to prepare directly or through another for
another person, firm or corporation, any will or testamentary disposition, or instru-
ment of trust, or to organize corporations or prepare for another person, firm or
corporation, any other legal document. Provided, that nothing herein shall prohib-
it any person from drawing a will for another in an emergency wherein the immi-
nence of death leaves insufficient time to have the same drawn and its execution
supervised by a licensed attorney at law. The provisions of this section shall be in
addition to and not in lieu of any other provisions of this Chapter. Provided, how-
evet; this section shall not apply to corporations authorized to practice law under

the provisions of Chapter 55B of the General Statutes of North Carolina.

§ 84-4.1. Limited practice of out of state attorneys.

Any attorney domiciled in another state, and regularly admitted to practice in
the courts of record of and in good standing in that state, having been retained as
attorney for a party to any civil or criminal legal proceeding pending in the General
Court of Justice of North Carolina, the North Carolina Utlities Commission, the
North Carolina Industrial Commission, the Office of Administrative Hearings of
North Carolina, or any administrative agency, may, on motion, be admitted to
practice in that forum for the sole purpose of appearing for a client in the proceed-
ing. The motion required under this section shall be signed by the attorney and
shall contain or be accompanied by:

(1) The attorney's full name, post office address, bar membership number, and
status as a practicing attorney in another state.

(2) A statement, signed by the client, setting forth the client's address and
declaring that the client has retained the attorney to represent the client in the pro-
ceeding.

(3) A statement that unless permitted to withdraw sooner by order of the court,
the attorney will continue to represent the client in the proceeding until its final
determination, and that with reference to all matters incident to the proceeding,
the attorney agrees to be subject to the orders and amenable to the disciplinary
action and the civil jurisdiction of the General Court of Justice and the North
Carolina State Bar in all respects as if the attorney were a regularly admitted and
licensed member of the Bar of North Carolina in good standing.

(4) A statement that the state in which the attorney is regularly admitted to
practice grants like privileges to members of the Bar of North Carolina in good
standing,

(5) A statement to the effect that the attorney has associated and is personally
appearing in the proceeding, with an attorney who is a resident of this State, has
agreed to be responsible for filing a registration statement with the North Carolina
State Bar, and is duly and legally admitted to practice in the General Court of
Justice of North Carolina, upon whom service may be had in all matters connected
with the legal proceedings, or any disciplinary matter, with the same effect as if per-
sonally made on the foreign attorney within this State.
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(6) A statement accurately disclosing a record of all that attorney's disciplinary
history. Discipline shall include (i) public discipline by any court or lawyer regula-
tory organization, and (ii) revocation of any pro hac vice admission.

(7) A fee in the amount of two hundred twenty five dollars ($225.00), of which
two hundred dollars ($200.00) shall be remitted to the State Treasurer for support
of the General Court of Justice and twenty five dollars ($25.00) shall be transmit-
ted to the North Carolina State Bar to regulate the practice of out of state attorneys
as provided in this section.

Compliance with the foregoing requirements does not deprive the court of the
discretionary power to allow or reject the application.

§ 84-4.2. Summary revocation of permission granted

out of state attorneys to practice.

Permission granted under G.S. 84-4.1 may be summarily revoked by the
General Court of Justice or any agency, including the North Carolina Urtilities
Commission, on its own motion and in its discretion.

§ 84-5. Prohibition as to practice of law by
corporation.

(a) It shall be unlawful for any corporation to practice law or appear as an
attorney for any person in any court in this State, or before any judicial body
or the North Carolina Industrial Commission, Utilities Commission, or the
Department of Commerce, Division of Employment Security, or hold itself
out to the public or advertise as being entitled to practice law; and no corpo-
ration shall organize corporations, or draw agreements, or other legal docu-
ments, or draw wills, or practice law, or give legal advice, or hold itself out in
any manner as being entitled to do any of the foregoing acts, by or through any
person orally or by advertisement, letter or circular. The provisions of this sec-
tion shall be in addition to and not in lieu of any other provisions of Chapter
84. Provided, that nothing in this section shall be construed to prohibit a bank-
ing corporation authorized and licensed to act in a fiduciary capacity from per-
forming any clerical, accounting, financial or business acts required of it in the
performance of its duties as a fiduciary or from performing ministerial and cler-
ical acts in the preparation and filing of such tax returns as are so required, or
from discussing the business and financial aspects of fiduciary relationships.
Provided, however, this section shall not apply to corporations authorized to
practice law under the provisions of Chapter 55B of the General Statutes of
North Carolina.

To further clarify the foregoing provisions of this section as they apply to cor-
porations which are authorized and licensed to act in a fiduciary capacity:

(1) A corporation authorized and licensed to act in a fiduciary capacity shall

not:

a. Draw wills or trust instruments; provided that this shall not be construed
to prohibit an employee of such corporation from conferring and cooperat-
ing with an attorney who is not a salaried employee of the corporation, at the
request of such attorney, in connection with the attorney’s performance of
services for a client who desires to appoint the corporation executor or trustee
or otherwise to utilize the fiduciary services of the corporation.

b. Give legal advice or legal counsel, orally or written, to any customer or
prospective customer or to any person who is considering renunciation of the
right to qualify as executor or administrator or who proposes to resign as
guardian or trustee, or to any other person, firm or corporation.

c. Advertise to perform any of the acts prohibited herein; solicit to perform
any of the acts prohibited herein; or offer to perform any of the acts prohib-
ited herein.

(2) Except as provided in subsection (b) of this section, when any of the follow-

ing acts are to be performed in connection with the fiduciary activities of such

a corporation, said acts shall be performed for the corporation by a duly

licensed attorney, not a salaried employee of the corporation, retained to per-

form legal services required in connection with the particular estate, trust or
other fiduciary matter:

a. Offering wills for probate.

b. Preparing and publishing notice of administration to creditors.

c. Handling formal court proceedings.

d. Drafting legal papers or giving legal advice to spouses concerning rights to
an elective share under Article 1A of Chapter 30 of the General Statutes.
e. Resolving questions of domicile and residence of a decedent.
f. Handling proceedings involving year's allowances of widows and children.
g. Drafting deeds, notes, deeds of trust, leases, options and other contracts.
h. Drafting instruments releasing deeds of trust.
i. Drafting assignments of rent.
j. Drafting any formal legal document to be used in the discharge of the cor-
porate fiduciary's duty.
k. In matters involving estate and inheritance taxes, gift taxes, and federal and
State income taxes:
1. Preparing and filing protests or claims for refund, except requests for a
refund based on mathematical or clerical errors in tax returns filed by it as
a fiduciary.
2. Conferring with tax authorities regarding protests or claims for refund,
except those based on mathematical or clerical errors in tax returns filed by
it as a fiduciary.
3. Handling petitions to the tax court.
L. Performing legal services in insolvency proceedings or before a referee in
bankruptcy or in court.
m. In connection with the administration of an estate or trust:
1. Making application for letters testamentary or letters of administration.
2. Abstracting or passing upon title to property.
3. Handling litigation relating to claims by or against the estate or trust.
4. Handling foreclosure proceedings of deeds of trust or other security
instruments which are in default.

(3) When any of the following acts are to be performed in connection with the

fiduciary activities of such a corporation, the corporation shall comply with the

following:
a. The initial opening and inventorying of safe deposit boxes in connection
with the administration of an estate for which the corporation is executor or
administrator shall be handled by, or with the advice of; an attorney, not a
salaried employee of the corporation, retained by the corporation to perform
legal services required in connection with that particular estate.
b. The furnishing of a beneficiary with applicable portions of a testator's will
relating to such beneficiary shall, if accompanied by any legal advice or opin-
ion, be handled by or with the advice of, an attorney, not a salaried employee
of the corporation, retained by the corporation to perform legal services
required in connection with that particular estate or matter.
c. In matters involving estate and inheritance taxes and federal and State
income taxes, the corporation shall not execute waivers of statutes of limita-
tions without the advice of an attorney, not a salaried employee of the corpo-
ration, retained by the corporation to perform legal services in connection
with that particular estate or matter.
d. An attorney, not a salaried employee of the corporation, retained by the
corporation to perform legal services required in connection with an estate or
trust shall be furnished copies of inventories and accounts proposed for filing
with any court and proposed federal estate and North Carolina inheritance
tax returns and, on request, copies of proposed income and intangibles tax
returns, and shall be afforded an opportunity to advise and counsel the cor-
porate fiduciary concerning them prior to filing,

(b) Nothing in this section shall prohibit an attorney retained by a corporation,
whether or not the attorney is also a salaried employee of the corporation, from
representing the corporation or an affiliate, or from representing an officer, director,
or employee of the corporation or an affiliate in any matter arising in connection
with the course and scope of the employment of the officer, director, or employee.
Notwithstanding the provisions of this subsection, the attorney providing such rep-
resentation shall be governed by and subject to all of the Rules of Professional
Conduct of the North Carolina State Bar to the same extent as all other attorneys
licensed by this State.

§ 84-5.1. Rendering of legal services by certain non-

profit corporations.

() Subject to the rules and regulations of the North Carolina State Bar, as
approved by the Supreme Court of North Carolina, a nonprofit corporation, tax
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exempt under 26 U.S.C. § 501(c)(3), organized or authorized under Chapter 55A
of the General Statutes of North Carolina and operating as a public interest law
firm as defined by the applicable Internal Revenue Service guidelines or for the pri-
mary purpose of rendering indigent legal services, may render such services provid-
ed by attorneys duly licensed to practice law in North Carolina, for the purposes
for which the nonprofit corporation was organized. The nonprofit corporation
must have a governing structure that does not permit an individual or group of
individuals other than an attorney duly licensed to practice law in North Carolina
to control the manner or course of the legal services rendered and must continually
satisfy the criteria established by the Internal Revenue Service for 26 US.C. §
501(c)(3) status, whether or not any action has been taken to revoke that status.

(b) In no instance may legal services rendered by a nonprofit corporation under
subsection (a) of this section be conditioned upon the purchase or payment for any
product, good, or service other than the legal service rendered.

§ 84-7.1. Legal clinics of law schools and certain law

students and lawyers excepted.

The provisions of G.S. 84-4 through G.S. 84-6 shall not apply to any of
the following:

(1) Any law school conducting a legal clinic and receiving as its clientage
only those persons unable financially to compensate for legal advice or services
rendered and any law student permitted by the North Carolina State Bar to act
as a legal intern in such a legal clinic.

(2) Any law student permitted by the North Carolina State Bar to act as a
legal intern for a federal, State, or local government agency.

(3) Any lawyer licensed by another state and permitted by the North
Carolina State Bar to represent indigent clients on a pro bono basis under the
supervision of active members employed by nonprofit corporations qualified to
render legal services pursuant to G.S. 84-5.1. This provision does not apply to
a lawyer whose license has been suspended or revoked in any state. (2011-336,

s.5.)

§ 84-8. Punishment for violations.

() Any person, corporation, or association of persons violating any of the pro-
visions of G.S. 84 4 through G.S. 84 6 or G.S. 84 9 shall be guilty of a Class 1 mis-
demeanor.

(b) No person shall be entitled to collect any fee for services performed in vio-
lation of G.S. 84 4 through G.S. 84 6, G.S. 84 9, or G.S. 84 10.1.

§ 84-10.1. Private cause of action for the unautho-

rized practice of law.

If any person knowingly violates any of the provisions of G.S. 84-4 through
G.S. 84-6 or G.S. 84-9, fraudulently holds himself or herself out as a North
Carolina certified paralegal by use of the designations set forth in G.S. 84-37(a), or
knowingly aids and abets another person to commit the unauthorized practice of
law, in addition to any other liability imposed pursuant to this Chapter or any
other applicable law, any person who is damaged by the unlawful acts set out in
this section shall be entitled to maintain a private cause of action to recover dam-
ages and reasonable attorneys' fees and other injunctive relief as ordered by court.
No order or judgment under this section shall have any effect upon the ability of
the North Carolina State Bar to take any action authorized by this Chapter. (2011-
336, s. 7; 2016-60, s. 3.)

§ 84-15. Creation of North Carolina State Bar as

an agency of the State.

There is hereby created as an agency of the State of North Carolina, for the pur-
poses and with the powers hereinafter set forth, the North Carolina State Bar.

§ 84-16. Membership and privileges.

The membership of the North Carolina State Bar shall consist of two classes,
active and inactive.

The active members shall be all persons who have obtained a license or certifi-

cate, entitling them to practice law in the State of North Carolina, who have paid
the membership dues specified, and who have satisfied all other obligations of
membership. No person other than a member of the North Carolina State Bar
shall practice in any court of the State except foreign attorneys as provided by
statute and natural persons representing themselves.

Inactive members shall be:

(1) All persons who have obtained a license to practice law in the State but who
have been found by the Council to be not engaged in the practice of law and not
holding themselves out as practicing attorneys and not occupying any public or
private positions in which they may be called upon to give legal advice or counsel
or to examine the law or to pass upon, adjudicate, or offer an opinion concerning
the legal effect of any act, document, or law.

(2) Persons allowed by the Council solely to represent indigent clients on a pro
bono basis under the supervision of an active member employed by a nonprofit
corporation qualified to render legal services pursuant to G.S. 84-5.1.

All active members shall be required to pay annual membership fees, and shall
have the right to vote in elections held by the district bar in the judicial district in
which the member resides. If a member desires to vote with the bar of some district
in which the member practices, other than that in which the member resides, the
member may do so by filing with the Secretary of the North Carolina State Bar a
statement in writing that the member desires to vote in the other district; provided,
however, that in no case shall the member be entitled to vote in more than one dis-
trict.

§ 84-17. Government.

The government of the North Carolina State Bar is vested in a council of the
North Carolina State Bar referred to in this Chapter as the "Council." The Council
shall be composed of a variable number of councilors equal to the number of judi-
cial districts plus 16, the officers of the North Carolina State Bar, who shall be
councilors during their respective terms of office, and each retiring president of the
North Carolina State Bar who shall be a councilor for one year from the date of
expiration of his term as president. Notwithstanding any other provisions of the
law, the North Carolina State Bar may borrow money and may acquire, hold, rent,
encumber, alienate, lease, and otherwise deal with real or personal property in the
same manner as any private person or corporation, subject only to the approval of
the Governor and the Council of State as to the borrowing of money and the
acquisition, rental, encumbering, leasing and sale of real property. The Council
shall be competent to exercise the entire powers of the North Carolina State Bar in
respect of the interpretation and administration of this Article, the borrowing of
money, the acquisition, lease, sale, or mortgage of property, real or personal, the
secking of amendments to this Chapter, and all other matters. There shall be one
councilor from each judicial district and 16 additional councilors. The additional
councilors shall be allocated and reallocated by the North Carolina State Bar every
six years based on the number of active members of each judicial district bar
according to the records of the North Carolina State Bar and in accordance with a
formula to be adopted by the North Carolina State Bar, to insure an allocation
based on lawyer population of each judicial district bar as it relates to the total num-
ber of active members of the State Bar.

A councilor whose seat has been eliminated due to a reallocation shall continue
to serve on the Council until expiration of the remainder of the current term. A
councilor whose judicial district is altered by the General Assembly during the
councilor's term shall continue to serve on the Council until the expiration of the
term and shall represent the district wherein the councilor resides or with which
the councilor has elected to be affiliated. If before the alteration of the judicial dis-
trict of the councilor the judicial district included both the place of residence and
the place of practice of the councilor, and if after the alteration of the judicial dis-
trict the councilor's place of residence and place of practice are located in different
districts, the councilor must, not later than 10 days from the effective date of the
alteration of the district, notify the Secretary of the North Carolina State Bar of an
election to affiliate with and represent either the councilor's district of residence or
district of practice.

In addition to the councilors, there shall be three public members not
licensed to practice law in this or any other state who shall be appointed by the
Governor. The public members may vote and participate in all matters before
the Council to the same extent as councilors elected or appointed from the var-
ious judicial districts.
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§ 84-18. Terms, election and appointment of
councilors.

(a) Except as set out in this section, the terms of councilors are fixed at three
years commencing on the first day of January in the year following their election.
A year shall be the calendar year. No councilor may serve more than three succes-
sive three year terms but a councilor may serve an unlimited number of three suc-
cessive three year terms provided a three year period of nonservice intervenes in
each instance. Any councilor serving a partial term of 18 months or more is con-
sidered to have served a full term and shall be eligible to be elected to only two suc-
cessive three year terms in addition to the partial term. Any councilor serving a par-
tial term of less than 18 months is eligible to be elected to three successive three
year terms in addition to the partial term. This paragraph shall not apply to officers
of the State Bar.

The secretary of a judicial district bar shall notify the secretary treasurer of the
State Bar in writing of any additions to or deletions from the delegation of coun-
cilors representing the district within 90 days of the effective date of the change.
No new councilor shall assume a seat until official notice of the election has been
given to the secretary treasurer of the State Bar.

Any active member of the North Carolina State Bar is eligible to serve as a
councilor from the judicial district in which the member is eligible to vote.

(b) The Council may promulgate rules to govern the election and appointment
of councilors. The election and appointment of councilors shall be as follows:

Each judicial district bar shall elect one eligible North Carolina State Bar mem-
ber for each Council vacancy in the district. Any vacancy occurring after the elec-
tion, whether caused by resignation, death, reconfiguration of the district by the
General Assembly, or otherwise shall be filled by the judicial district bar in which
the vacancy occurs. The appointment shall be for the unexpired portion of the
term and shall be certified to the Council by the judicial district bar. Any appointed
councilor shall be subject to the terms set forth in subsection (a) of G.S. 84-18.

(c) Public members shall serve three year terms. No public member shall serve
more than two complete consecutive terms. The Secretary of the North Carolina
State Bar shall promptly inform the Governor when any seat occupied by a public
member becomes vacant. The successor shall serve the remainder of the term. Any
public member serving a partial term of 18 months or more is considered to have
served a full term and is eligible to be elected to only one additional three year term
in addition to the partial term. Any public member serving a partial term of less
than 18 months is eligible to be elected to two successive three year terms in addi-
tion to the partial term.

§ 84-18.1. Membership and fees of district bars.

(a) The district bar shall be a subdivision of the North Carolina State Bar sub-
ject to the general supervisory authority of the Council and may adopt rules, reg-
ulations and bylaws that are not inconsistent with this Article. A copy of any rules,
regulations and bylaws that are adopted, along with any subsequent amendments,
shall be transmitted to the Secretary Treasurer of the North Carolina State Bar.

(b) Any district bar may from time to time by a majority vote of the members
present at a duly called meeting prescribe an annual membership fee to be paid by
its active members as a service charge to promote and maintain its administration,
activities and programs. The fee shall be in addition to, but shall not exceed, the
amount of the membership fee prescribed by G.S. 84-34 for active members of the
North Carolina State Bar. The district bar may also charge a late fee, which shall
not exceed fifteen dollars ($15.00), for the failure to pay judicial district bar dues
on time. The district bar shall mail a written notice to every active member of the
district bar at least 30 days before any meeting at which an election is held to
impose or increase mandatory district bar dues. Every active member of a district
bar which has prescribed an annual membership fee shall keep its secretary treas-
urer notified of his correct mailing address and shall pay the prescribed fee at the
time and place set forth in the demand for payment mailed to him by its secretary
treasurer. The name of each active member of a district bar who is more than 12
full calendar months in arrears in the payment of any fee shall be furnished by the
secretary treasurer of the district bar to the Council. In the exercise of its powers as
set forth in G.S. 84-23, the Council shall thereupon take disciplinary or other
action with reference to the delinquent as it considers necessary and proper.

§ 84-19. Judicial districts definition.

For purposes of this Articdle, the term "judicial district” refers to prosecutorial
districts established by the General Assembly and includes the High Point Superior
Court District as described under G.S. 7A 41(b)(13). The term "district bar"
means the bar of a judicial district as defined by this section.

§ 84-21. Organization of Council; publication of rules,

regulations and bylaws.

(a) The Council shall adopt the rules pursuant to G.S. 45A 9.

(b) The rules and regulations adopted by the Council under this Article may
be amended by the Council from time to time in any manner not inconsistent
with this Article. Copies of all rules and regulations and of all amendments adopted
by the Council shall be certified to the Chief Justice of the Supreme Court of
North Carolina, entered by the North Carolina Supreme Court upon its minutes,
and published in the next ensuing number of the North Carolina Reports and in
the North Carolina Administrative Code: Provided, that the court may decline to
have so entered upon its minutes any rules, regulations and amendments which in
the opinion of the Chief Justice are inconsistent with this Article.

§ 84-22. Officers and committees of the North

Carolina State Bar.

The officers of the North Carolina State Bar and the Council shall consist of a
president, president elect, vice president and an immediate past president, who
shall be deemed members of the Council in all respects. The president, president
elect and vice president need not be members of the Council at the time of their
election. There shall be a secretary treasurer who shall also have the title of executive
director, but who shall not be a member of the Council. All officers shall be elected
annually by the Council at an election to take place at the annual meeting of the
North Carolina State Bar. The regular term of all officers is one year. The Council
is the judge of the election and qualifications of its members.

In addition to the committees and commissions as may be specifically estab-
lished or authorized by law;, the North Carolina State Bar may have committees,
standing or special, as from time to time the Council deems appropriate for the
proper discharge of the duties and functions of the North Carolina State Bar. The
Council shall determine the number of members, composition, method of
appointment or election, functions, powers and duties, structure, authority to act,
and other matters relating to each committee. Any committee may, at the discre-
tion of the appointing or electing authority, be composed of Council members or
members of the North Carolina State Bar who are not members of the Council,
or of lay persons, or of any combination.

§ 84-23. Powers of Council.

(@) The Council is vested, as an agency of the State, with the authority to reg-
ulate the professional conduct of licensed lawyers and State Bar certified paralegals.
Among other powers, the Council shall administer this Article; take actions that
are necessary to ensure the competence of lawyers and State Bar certified paralegals;
formulate and adopt rules of professional ethics and conduct; investigate and pros-
ecute matters of professional misconduct; grant or deny petitions for reinstatement;
resolve questions pertaining to membership status; arbitrate disputes concerning
legal fees; certify legal specialists and paralegals and charge fees to applicants and
participants necessary to administer these certification programs; determine
whether a member is disabled; maintain an annual registry of interstate and inter-
national law firms doing business in this State; and formulate and adopt procedures
for accomplishing these purposes. The Council may do all things necessary in the
furtherance of the purposes of this Article that are not otherwise prohibited by law.

(b) The Council or any committee of the Council, including the Client
Security Fund and the Disciplinary Hearing Commission or any committee of the
Commission, may subpoena financial records of any licensed lawyers, lawyers
whose licenses have been suspended, or disbarred lawyers, relating to any account
into which client or fiduciary funds have been deposited.

(¢) The Council may publish an official journal concerning matters of interest
to the legal profession.
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(d) The Council may acquire, hold, rent, encumber, alienate, lease, and other-
wise deal with real or personal property in the same manner as any private person
or corporation, subject only to the approval of the Governor and the Council of
State as to the acquisition, rental, encumbering, leasing and sale of real property.
The Council may borrow money upon its bonds, notes, debentures, or other evi-
dences of indebtedness sold through public or private sale pursuant to a loan agree-
ment or a trust agreement or indenture with a trustee, with such borrowing either
unsecured or secured by a mortgage on the Council's interest in real or personal
property, and engage and contract with attorneys, underwriters, financial advisors,
and other parties as necessary for such borrowing, with such borrowing and secu-
rity subject to the approval of the Governor and the Council of State. The Council
may utilize the services of the Purchase and Contract Division of the Department
of Administration to procure personal property, in accordance with the provisions
of Article 3 of Chapter 143 of the General Statutes. However, the Council shall: (i)
submit all proposed contracts for supplies, materials, printing, equipment, and
contractual services that exceed one million dollars ($1,000,000) authorized by this
subsection to the Attorney General or the Attorney General's designee for review
as provided in G.S. 114 8.3; and (ii) include in all contracts to be awarded by the
Council under this subsection a standard clause which provides that the State
Auditor and internal auditors of the Council may audit the records of the contrac-
tor during and after the term of the contract to verify accounts and data affecting
fees and performance. The Council shall not award a cost plus percentage of cost
agreement or contract for any purpose.

§ 84-28. Discipline and disbarment.

() Any attorney admitted to practice law in this State is subject to the discipli-
nary jurisdiction of the Council under such rules and procedures as the Council
shall adopt as provided in G.S. 84-23.

(b) The following acts or omissions by a member of the North Carolina State
Bar or any attorney admitted for limited practice under G.S. 84-4.1, individually
or in concert with any other person or persons, shall constitute misconduct and
shall be grounds for discipline whether the act or omission occurred in the course
of an attorney client relationship or otherwise:

(1) Conviction of; or a tender and acceptance of a plea of guilty or no contest
to, a criminal offense showing professional unfitness;
(2) The violation of the Rules of Professional Conduct adopted and promul-
gated by the Council in effect at the time of the act;
(3) Knowing misrepresentation of any facts or circumstances surrounding any
complaint, allegation or charge of misconduct; failure to answer any formal
inquiry or complaint issued by or in the name of the North Carolina State Bar
in any disciplinary matter; or contempt of the Council or any committee of the
North Carolina State Bar.
(c) Misconduct by any attorney shall be grounds for:
(1) Disbarment;
(2) Suspension for a period up to but not exceeding five years, any portion of
which may be stayed upon reasonable conditions to which the offending attor-
ney consents;
(3) Censure - A censure is a written form of discipline more serious than a rep-
rimand issued in cases in which an attorney has violated one or more provisions
of the Rules of Professional Conduct and has caused significant harm or poten-
tial significant harm to a client, the administration of justice, the profession or
members of the public, but the protection of the public does not require sus-
pension of the attorney's license;
(4) Reprimand - A reprimand is a written form of discipline more serious than
an admonition issued in cases in which an attorney has violated one or more
provisions of the Rules of Professional Conduct, but the protection of the pub-
lic does not require a censure. A reprimand is generally reserved for cases in
which the attorney's conduct has caused harm or potential harm to a client, the
administration of justice, the profession, or members of the public; or

(5) Admonition - An admonition is a written form of discipline imposed in

cases in which an attorney has committed a minor violation of the Rules of

Professional Conduct.

Any order disbarring or suspending an attorney may impose reasonable condi-
tions precedent to reinstatement. No attorney who has been disbarred by the
Disciplinary Hearing Commission, the Council, or by order of any court of this
State may seek reinstatement to the practice of law prior to five years from the effec-

tive date of the order of disbarment. Any order of the Disciplinary Hearing
Commission or the Grievance Committee imposing an admonition, reprimand,
censure, or stayed suspension may also require the attorney to complete a reason-
able amount of continuing legal education in addition to the minimum amount
required by the North Carolina Supreme Court.

(d) Any attorney admitted to practice law in this State, who is convicted of or
has tendered and has had accepted, a plea of guilty or no contest to, a criminal
offense showing professional unfitness, may be disciplined based upon the convic-
tion, without awaiting the outcome of any appeals of the conviction. An order of
discipline based solely upon a conviction of a criminal offense showing professional
unfitess shall be vacated immediately upon receipt by the Secretary of the North
Carolina State Bar of a certified copy of a judgment or order reversing the convic-
tion. The fact that the attorney's criminal conviction has been overturned on
appeal shall not prevent the North Carolina State Bar from conducting a discipli-
nary proceeding against the attorney based upon the same underlying facts or
events that were the subject of the criminal proceeding.

(d1) An attorney who is disciplined as provided in subsection (d) of this section
may petition the court in the trial division in the judicial district where the convic-
tion occurred for an order staying the disciplinary action pending the outcome of
any appeals of the conviction. The court may grant or deny the stay in its discretion
upon such terms as it deems proper. A stay of the disciplinary action by the court
shall not prevent the North Carolina State Bar from going forward with a discipli-
nary proceeding against the attorney based upon the same underlying facts or
events that were the subject of the criminal proceeding.

() Any attorney admitted to practice law in this State who is disciplined in
another jurisdiction shall be subject to the same discipline in this State: Provided,
that the discipline imposed in the other jurisdiction does not exceed that provided
for in subsection (c) above and that the attorney was not deprived of due process
in the other jurisdiction.

(f) Upon application by the North Carolina State Bar, misconduct by an attor-
ney admitted to practice in this State may be restrained or enjoined where the
necessity for prompt action exists regardless of whether a disciplinary proceeding
in the matter of the conduct is pending. The application shall be filed in the
Superior Court of Wake County and shall be governed by the procedure set forth
in G.S. 1A 1, Rule 65.

(g) Any member of the North Carolina State Bar may be transferred to disabil-
ity inactive status for mental incompetence, physical disability, or substance abuse
interfering with the attorney's ability to competently engage in the practice of law
under the rules and procedures the Council adopts pursuant to G.S. 84-23.

(h) There shall be an appeal of right by either party from any final order of the
Disciplinary Hearing Commission to the North Carolina Court of Appeals.
Review by the appellate division shall be upon matters of law or legal inference.
The procedures governing any appeal shall be as provided by statute or court rule
for appeals in civil cases. A final order which imposes disbarment or suspension for
18 months or more shall not be stayed except upon application, under the rules of
the Court of Appeals, for a writ of supersedeas. A final order imposing suspension
for less than 18 months or any other discipline except disbarment shall be stayed
pending determination of any appeal of right.

(i) The North Carolina State Bar may invoke the process of the General Court
of Justice to enforce the powers of the Council or any committee to which the
Council delegates its authority.

(j) The North Carolina State Bar may apply to appropriate courts for orders
necessary to protect the interests of clients of missing, suspended, disbarred, dis-
abled, or deceased attorneys.

The senior regular resident judge of the superior court of any district wherein
a member of the North Carolina State Bar resides or maintains an office shall have
the authority and power to enter orders necessary to protect the interests of the
dlients, including the authority to order the payment of compensation by the
member or the estate of a deceased or disabled member to any attorney appointed
to administer or conserve the law practice of the member. Compensation awarded
to a member serving under this section awarded from the estate of a deceased
member shall be considered an administrative expense of the estate for purposes of
determining priority of payment.

§ 84-28.1. Disciplinary hearing commission.
(a) There shall be a disciplinary hearing commission of the North Carolina

G.S. Chap. 84: 1-5



State Bar which shall consist of 20 members. Twelve of these members shall be
members of the North Carolina State Bar, and shall be appointed by the Council.
The other eight shall be citizens of North Carolina not licensed to practice law
in this or any other state, four of whom shall be appointed by the Governor, two
by the General Assembly upon the recommendation of the President Pro
Tempore of the Senate in accordance with G.S. 120 121, and two by the General
Assembly upon the recommendation of the Speaker of the House of
Representatives in accordance with G.S. 120 121. The Council shall designate
one of its appointees as chair and another as vice chair. The chair shall have active-
ly practiced law in the courts of the State for at least 10 years. Except as set out
herein, the terms of members of the commission are set at three years commenc-
ing on the first day of July of the year of their appointment. The Council, the
Governor, and the General Assembly respectively, shall appoint members to fill
unexpired terms when vacancies are created by resignation, disqualification, dis-
ability or death, except that vacancies in appointments made by the General
Assembly may also be filled as provided by G.S. 120 122. No member may serve
more than a total of seven years or a one year term and two consecutive three year
terms: Provided, that any member or former member who is designated chair
may serve one additional three year term in that capacity. No member of the
Council may be appointed to the commission.

(b) The disciplinary hearing commission of the North Carolina State Bar, or
any committee of the disciplinary hearing commission, may hold hearings in dis-
cipline, incapacity and disability matters, make findings of fact and conclusions of
law after these hearings, enter orders necessary to carry out the duties delegated to
it by the Council, and tax the costs to an attorney who is disciplined or is found to
be incapacitated or disabled.

(b1) The disciplinary hearing commission of the North Carolina State Bar, or
any committee thereof, acting through its chairman, shall have the power to hold
persons, firms or corporations in contempt as provided in Chapter 5A.

(¢) Members of the disciplinary hearing commission shall receive the same per
diem and travel expenses as are authorized for members of State commissions

under G.S. 138 5.

§ 84-28.2. Persons immune from suit.

Persons shall be immune from suit for all statements made without malice, and
intended for transmittal to the North Carolina State Bar or any board, committee,
officer, agent or employee thereof, or given in any investigation or proceedings, pet-
taining to alleged misconduct or disability or to reinstatement of an attorney. The
protection of this immunity does not exist, however, as to statements made to oth-
ers not intended for this use.

§ 84-29. Evidence and witnesses.

In any investigation of charges of professional misconduct or disability or in
petitions for reinstatement, the Council and any committee thereof, and the disci-
plinary hearing commission, and any committee thereof, may administer oaths
and affirmations and shall have the power to subpoena and examine witnesses
under oath, and to compel their attendance, and the production of books, papers
and other documents or writings deemed by it necessary or material to the inquiry.
Each subpoena shall be issued under the hand of the sectetary treasurer or the pres-
ident of the Council or the chair of the committee appointed to hear the charges,
and shall have the force and effect of a summons or subpoena issued by a court of
record, and any witness or other person who shall refuse or neglect to appear in
obedience thereto, or to testify or produce the books, papers, or other documents
or writings required, shall be liable to punishment for contempt either by the
Council or its committee or a hearing committee of the disciplinary hearing com-
mission through its chair pursuant to the procedures set out in Chapter 5A of the
General Statutes, but with the right to appeal therefrom. Depositions may be taken
in any investigations of professional misconduct as in civil proceedings, but the
Council or the committee hearing the case may; in its discretion, whenever it
believes that the ends of substantial justice so require, direct that any witness within
the State be brought before it. Witnesses giving testimony under a subpoena before
the Council or any committee thereof, or the disciplinary hearing commission or
any committee thereof, or by deposition, shall be entitled to the same fees as in civil
actions.

In cases heard before the Council or any committee thereof or the disciplinary

hearing commission or any committee thereof, if the party shall be convicted of the
charges, the party shall be taxed with the cost of the hearings: Provided, however,
that the bill of costs shall not include any compensation to the members of the
Council or committee before whom the hearings are conducted.

§ 84-30. Rights of accused person.

Any person who shall stand charged with an offense cognizable by the council
or any committee thereof or the disciplinary hearing commission or any commit-
tee thereof shall have the right to invoke and have exercised in his favor the powers
of the council or any committee, in respect of compulsory process for witnesses and
for the production of books, papers, and other writings and documents, and shall
also have the right to be represented by counsel.

§ 84-32. Records and judgments and their effect;
restoration of licenses.

(a) In cases heard by the disciplinary hearing commission or any committee
thereof; the proceedings shall be recorded by a certified court reporter and an offi-
cial copy of all exhibits introduced into evidence shall be made and preserved in
the office of the secretary-treasurer. Final judgments of suspension or disbarment
shall be entered upon the judgment docket of the superior court in the district
wherein the respondent resides or practices law, and also upon the minutes of the
Supreme Court of North Carolina; and the judgment shall be effective throughout
the State.

(b) Whenever any attorney desires to voluntarily surrender his license, the attor-
ney must tender the license and a written resignation to the Council. The Council,
in its discretion, may accept or reject the tender. If the tender is accepted, the
Council shall enter an order of disbarment. A copy of any order of disbarment shall
be filed with the clerk of the superior court of the county where the respondent
resides, maintains an office, or practices law and also upon the minutes of the
Supreme Court of North Carolina. The judgment shall be effective throughout the
State.

(c) Whenever any attorney has been deprived of the attorney's license by sus-
pension or disbarment, the Council or the disciplinary hearing commission or the
secretary-treasurer may; in accordance with rules and regulations prescribed by the
Council, restore the license upon due notice being given and satisfactory evidence
produced of proper reformation of the suspended or disbarred attorney and of sat-
isfaction of any conditions precedent to restoration.

(d) The Council has jurisdiction to determine any petition secking the rein-
statement of the license of any attorney disbarred or suspended by any court in its
inherent power when requested by the court. The proceeding shall be governed by
the rules and regulations adopted by the Council. The disbarred or suspended
attorney shall satisfy all conditions precedent to reinstatement generally imposed
upon attorneys disbarred or suspended by the disciplinary hearing commission or
the Council, as well as any conditions imposed by the court. Under no circum-
stances shall an attorney disbarred by a court or by the North Carolina State Bar
be reinstated prior to five years from the effective date of the order of disbarment.
(1933, c. 210,s. 15; 1935, c. 74, 5. 2; 1953, c. 1310, 5. 4; 1959, c. 1282, 5. 2; 1975,
c. 582,s.10; 1983, c. 390, s. 5; 1995, c. 431, 5. 23.)

§ 84-32.1. Confidentiality of records.

(a) All documents, papers, letters, recordings, electronic records, or other
documentary materials, regardless of physical form or characteristic, in the pos-
session of the State Bar or its staff, employees, legal counsel, councilors, and
Grievance Committee advisory members concerning any investigation, inquiry,
complaint, disability, or disciplinary matter in connection with the State Bar
Grievance Committee, the State Bar's Trust Accounting Supervisory Program,
or any audit of an attorney trust account shall not be considered public records
within the meaning of Chapter 132 of the General Statutes.

(b) All documents, papers, letters, recordings, electronic records, or other
documentary materials containing or reflecting the deliberations of the
Disciplinary Hearing Commission in disciplinary or disability matters shall not
be considered public records within the meaning of Chapter 132 of the General
Statutes.

(¢) Notwithstanding any other provision of this section, any record, paper,
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or other document containing information collected and compiled by or on
behalf of the State Bar that is admitted as evidence in any hearing before the
Disciplinary Hearing Commission, or any court or tribunal, shall be a public
record within the meaning of Chapter 132 of the General Statutes unless it is
admitted into evidence under seal by order of the Disciplinary Hearing
Commission, or the court or tribunal in which the proceeding is held.

(d) All documents, papers, letters, recordings, electronic records, or other
documentary materials in the possession of the State Bar or its staff, employees,
legal counsel, and Lawyer Assistance Program volunteers, relating in any way to
a member's participation or prospective participation in the Lawyer Assistance
Program, including, but not limited to, any medical, counseling, substance
abuse, or mental health records, shall not be considered public records within
the meaning of Chapter 132 of the General Statutes. Neither the State Bar nor
any person acting under the authority of the State Bar or of the Lawyer
Assistance Program shall be required to produce or testify regarding the contents
or existence of such documents. (2011-267,s. 5.)

§ 84-34. Membership fees and list of members.

Every active member of the North Carolina State Bar shall, prior to the first
day of July of each year, pay to the secretary-treasurer an annual membership fee
in an amount determined by the Council but not to exceed three hundred dol-
lars ($300.00), and every member shall notify the secretary-treasurer of the
member's correct mailing address. Any member who fails to pay the required
dues by the last day of June of each year shall be subject to a late fee in an
amount determined by the Council but not to exceed thirty dollars ($30.00).
All dues for prior years shall be as were set forth in the General Statutes then in
effect. The membership fee shall be regarded as a service charge for the mainte-
nance of the several services authorized by this Article, and shall be in addition
to all fees required in connection with admissions to practice, and in addition
to all license taxes required by law. The fee shall not be prorated: Provided, that
no fee shall be required of an attorney licensed after this Article shall have gone
into effect until the first day of January of the calendar year following that in
which the attorney was licensed; but this proviso shall not apply to attorneys
from other states admitted on certificate. The fees shall be disbursed by the sec-
retary-treasurer on the order of the Council. The secretary-treasurer shall annu-
ally, at a time and in a law magazine or daily newspaper to be prescribed by the
Council, publish an account of the financial transactions of the Council in a
form to be prescribed by it. The secretary-treasurer shall compile and keep cur-
rently correct from the names and mailing addresses forwarded to the secretary-
treasurer and from any other available sources of information a list of members
of the North Carolina State Bar and furnish to the clerk of the superior court in
each county, not later than the first day of October in each year, a list showing
the name and address of each attorney for that county who has not complied
with the provisions of this Article. The name of each of the active members who
are in arrears in the payment of membership fees shall be furnished to the pre-
siding judge at the next term of the superior court after the first day of October
of each year, by the clerk of the superior court of each county wherein the mem-
ber or members reside, and the court shall thereupon take action that is neces-
sary and proper. The names and addresses of attorneys so certified shall be kept
available to the public. The Secretary of Revenue is hereby directed to supply the
secretary-treasurer, from records of license tax payments, with any information
for which the secretary-treasurer may call in order to enable the secretary-trea-
surer to comply with this requirement.

§ 84-34.2. Specific statutory authority for certain
fees.

In addition to fees the Council is elsewhere authorized to charge and collect,
the Council may charge and collect the following fees in amounts determined by
the Council:

(1) A reinstatement fee for any attorney seeking reinstatement from inactive
status, administrative suspension, or suspension for failure to comply with the
annual continuing legal education requirements.

(2) A registration fee and annual renewal fee for an interstate or international
law firm.

(3) An attendance fee for continuing legal education programs that may
include a fee to support the Chief Justice's Commission on Professionalism.

(4) A late fee for failing to file timely the continuing legal education annual
report form, for failure to pay attendance fees, or failure to complete the annual
continuing legal education requirements.

(5) An administrative fee for any attorney against whom discipline has been
imposed.

§ 84-36. Inherent powers of courts unaffected.

Nothing contained in this Article shall be construed as disabling or abridging
the inherent powers of the court to deal with its attorneys.

§ 84-37. State Bar may investigate and enjoin unau-
thorized activities.

(a) The Council or any committee appointed by it for that purpose may
inquire into and investigate any charges or complaints of (i) unauthorized or
unlawful practice of law or (i) the use of the designations, "North Carolina
Certified Paralegal,” "North Carolina State Bar Certified Paralegal,” or "Paralegal
Certified by the North Carolina State Bar Board of Paralegal Certification," by
individuals who have not been certified in accordance with the rules adopted by
the North Carolina State Bar. The Council may bring or cause to be brought and
maintained in the name of the North Carolina State Bar an action or actions,
upon information or upon the complaint of any person or entity against any per-
son or entity that engages in rendering any legal service, holds himself or herself
out as a North Carolina certified paralegal by use of the designations set forth in
this subsection, or makes it a practice or business to render legal services that are
unauthorized or prohibited by law. No bond for cost shall be required in the pro-
ceeding.

(b) In an action brought under this section, the final judgment if in favor of
the plaindiff shall perpetually restrain the defendant or defendants from the com-
mission or continuance of the unauthorized or unlawful act or acts. A temporary
injunction to restrain the commission or continuance of the act or acts may be
granted upon proof or by affidavit, that the defendant or defendants have violat-
ed any of the laws applicable to unauthorized or unlawful practice of law or the
unauthorized use of the designations set forth in subsection (a) of this section or
any other designation implying certification by the State Bar. The provisions of
law relating generally to injunctions as provisional remedies in actions shall apply
to a temporary injunction and the proceedings for temporary injunctions.

(c) The venue for actions brought under this section shall be the superior
court of any county in which the relevant acts are alleged to have been committed
or in which there appear reasonable grounds that they will be committed in the
county where the defendants in the action reside, or in Wake County.

(d) The plaintiff in the action shall be entitled to examine the adverse party
and witnesses before filing complaint and before trial in the same manner as pro-
vided by law for examining parties.

(e) This section shall not repeal or limit any remedy now provided in cases of
unauthorized or unlawful practice of law. Nothing contained in this section shall
be construed as disabling or abridging the inherent powers of the court in these
matters.

(f) The Council or its duly appointed committee may issue advisory opinions
in response to inquiries from members or the public regarding whether contem-
plated conduct would constitute the unauthorized practice of law.
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Title 27 of the North Carolina Administrative Code
The North Carolina State Bar

Chapter 1
Rules and Regulations of the North Carolina State Bar

Editor’s Note: The rules of the North Carolina State Bar are published officially
in the North Carolina Reports and in Title 27 of the North Carolina
Administrative Code. These rules were adopted by the North Carolina State
Bar Council and approved by the North Carolina Supreme Court pursuant to
N.C.G.S. §84-21. The rules that follow are codified in Chapter 1 of Title 27
of the NC Administrative Code; they govern the administration of the State
Bar, including such things as the organization of the State Bar Council, mem-
bership and dues requirements, procedures for the discipline of lawyers, and the
regulation of organizations practicing law. They also contain the procedures for
the various programs of the North Carolina State Bar, including the client secu-
rity fund, continuing legal education, specialization, IOLTA (interest on
lawyers’ trust accounts), and the Lawyer Assistance Program. The Rules of

Professional Conduct, which are codified in Chapter 2 of Title 27 of the NC
Administrative Code, follow the governing rules.

A “History Note” after each rule sets forth the statutory authority for the
rule. In 1994 all State Bar rules in existence were reorganized and renumbered
for accurate placement in the North Carolina Administrative Code. To accom-
plish this task, the Supreme Court approved the readoption of the rules on
December 8, 1994. Therefore, “Readopted Effective December 8, 1994”
appears after many of the rules. For subsequent history, the date upon which a
new rule or amendment to a rule was approved by the Supreme Court is listed
after “Amendments Approved by the Supreme Court.” There may be multiple
dates upon which a particular rule was amended.
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Section .0200 Membership - Annual Membership
Fees

.0201 Classes of Membership
() Two Classes of Membership
Members of the North Carolina State Bar shall be divided into two classes:
active members and inactive members.
(b) Active Members
The active members shall be all persons who have obtained licenses entitling
them to practice law in North Carolina, including persons serving as justices or
judges of any state or federal court in this state, unless classified as inactive mem-
bers by the council. All active members must pay the annual membership fee.
(c) Inactive Members
(1) The inactive members shall include:
(A) all persons who have been admitted to the practice of law in North
Carolina but who the council has found are not engaged in the practice of
law or holding themselves out as practicing attorneys and who do not occu-
py any public or private position in which they may be called upon to give
legal advice or counsel or to examine the law or to pass upon the legal effect
of any act, document, or law, and
(B) those persons granted emeritus pro bono status by the council and
allowed to represent indigent clients on a pro bono basis under the super-
vision of active members working for nonprofit corporations organized
pursuant to Chapter 55A of the General Statutes of North Carolina for the
sole purpose of rendering legal services to indigents.
(2) Inactive members of the North Carolina State Bar may not practice law,
except as provided in this rule for persons granted emeritus pro bono status,
and are exempt from payment of membership dues during the period in
which they are inactive members. For purposes of the State Bar's membership
records, the category of inactive members shall be further divided into the fol-
lowing subcategories:
(A) Nonpracticing
This subcategory includes those members who are not engaged in the
practice of law or holding themselves out as practicing attorneys and
who hold positions unrelated to the practice of law, or practice law in
other jurisdictions.
(B) Retired
This subcategory includes those members who are retired from the practice
of law and who no longer hold themselves out as practicing attorneys. A
retired member must hold himself or herself out as a “Retired Member of
the North Carolina State Bar” or by some similar designation, provided
such designation clearly indicates that the attorney is “retired.”
(C) Disability inactive status
This subcategory includes members who suffer from a mental or physical
condition which significanty impairs the professional judgment, perform-
ance, or competence of an attorney; as determined by the courts, the coun-
cil, or the Disciplinary Hearing Commission.
(D) Disciplinary suspensions/disbarments
This subcategory includes those members who have been suspended from
the practice of law or who have been disbarred by the courts, the council,
or the Disciplinary Hearing Commission for one or more violations of the
Rules of Professional Conduct.
(E) Administrative suspensions
This subcategory includes those members who have been suspended from
the practice of law, pursuant to the procedure set forth in Rule .0903 of
subchapter 1D, for failure to fulfill the obligations of membership.
(F) Emeritus pro bono status
This subcategory includes those members who are permitted by the council
to represent indigent persons under the supervision of active members who
are employed by nonprofit corporations duly authorized to provide legal
services to such persons. This status may be withdrawn by the council for
good cause shown pursuant to the procedure set forth in Rule .0903 of sub-
chapter 1D.
History Note: Statutory Authority G.S. 84-16; G.S. 84-23
Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 6, 2008; March 6,
2014

.0202 Register of Members
(a) Initial Registration with State Bar
Every member shall register by completing and returning to the North
Carolina State Bar a signed registration card containing the following informa-
tion:
(1) name and address;
(2) date;
(3) date passed examination to practice in North Carolina;
(4) date and place sworn in as an attorney in North Carolina;
(5) date and place of birth;
(6) list of all other jurisdictions where the member has been admitted to the
practice of law and date of admission;
(7) whether suspended or disbarred from the practice of law in any jurisdic-
tion or court, and if so, when and where, and when readmitted.
(b) Membership Records of State Bar
The secretary shall keep a permanent register for the enrollment of members
of the North Carolina State Bar. In appropriate places therein entries shall be
made showing the address of each member, date of registration and class of mem-
bership, date of transfer from one class to another, if any, date and period of sus-
pension, if any, and such other useful data which the council may from time to
time require.
(c) Updating Membership Information.
Each year before July 1, every member shall provide or verify the member's
current name, mailing address, and e-mail address.
History Note: Statutory Authority G.S. 84-23; G.S. 84-34
Readopted Effective December 8, 1994
Amendments Approved by the Supreme Court: December 7, 1995; October
7, 2010

.0203 Annual Membership Fees; When Due

(a) Amount and Due Date

The annual membership fee shall be in the amount determined by the
Council as provided by law and shall be due and payable to the secretary of the
North Carolina State Bar on January 1 of each year. The annual membership fee
shall be delinquent if not paid by the last day of June of each year. For calendar
year 2020 only, the annual membership fee shall be delinquent if not paid by
August 31, 2020.

(b) Late Fee

Any attorney who fails to pay the entire annual membership fee in the
amount determined by the Council as provided by law and the annual Client
Security Fund assessment approved by the North Carolina Supreme Court by
the last day of June of each year shall also pay a late fee of $30. For calendar year
2020 only, any attorney who fails to pay the entire annual membership fee in the
amount determined by the Council as provided by law and the annual Client
Security Fund assessment approved by the North Carolina Supreme Court by
August, 31, 2020 shall also pay a late fee of $30.

(c) Waiver of All or Part of Dues

No part of the annual membership fee or Client Security Fund assessment
shall be prorated or apportioned to fractional parts of the year, and no part of the
membership fee or Client Security Fund assessment shall be waived or rebated
for any reason with the following exceptions:

(1) A person licensed to practice law in North Carolina for the first time by
examination shall not be liable for dues or the Client Security Fund assess-
ment during the year in which the person is admitted;

(2) A person licensed to practice law in North Carolina serving in the armed
forces, whether in a legal or nonlegal capacity, will be exempt from payment
of dues and Client Security Fund assessment for any year in which the mem-
ber is on active duty in the military service;

(3) A person licensed to practice law in North Carolina who files a petition
for inactive status on or before December 31 of a given year shall not be liable
for the membership fee or the Client Security Fund assessment for the fol-
lowing year if the petition is granted. A petition shall be deemed timely if it
is postmarked on or before December 31.

History Note: Statutory Authority G.S. 84-23; G.S. 84-34
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Readopted Effective December 8, 1994
Amendments Approved by the Supreme Court: September 7, 1995;
December 7, 1995; March 7, 1996; September 25, 2020

.0204 Good Standing Definition and Certificates

(a) Definition

A lawyer who is an active member of the North Carolina State Bar and who
is not subject to a pending administrative or disciplinary suspension or disbarment
order or an order of suspension that has been stayed is in good standing with the
North Carolina State Bar. An administrative or disciplinary suspension or disbar-
ment order is “pending” if the order has been announced in open court by a state
court of competent jurisdiction or by the Disciplinary Hearing Commission, or
if the order has been entered by a state court of competent jurisdiction, by the
Council or by the Disciplinary Hearing Commission but has not taken effect.
“Good standing” makes no reference to delinquent membership obligations, prior
discipline, or any disciplinary charges or grievances that may be pending,

(b) Certificate of Good Standing for Active Member

Upon application and payment of the prescribed fee, the Secretary of the
North Carolina State Bar shall issue a certificate of good standing to any active
member of the State Bar who is in good standing and who is current on all pay-
ments owed to the North Carolina State Bar. A certificate of good standing will
not be issued unless the member pays any delinquency shown on the financial
records of the North Carolina State Bar including outstanding judicial district
bar dues. If the member contends that there is good cause for non-payment of
some or all of the amount owed, the member may subsequently demonstrate
good cause to the Administrative Committee pursuant to the procedure set forth
in Rule .0903(e)(1) of subchapter 1D of these rules. If the member shows good
cause, the contested amount shall be refunded to the member.

(c) Certificate of Good Standing for Inactive Member

Upon application, the Secretary of the North Carolina State Bar shall issue a
certificate of good standing to any inactive member of the State Bar who was in
good standing at the time that the member was granted inactive status and who
is not subject to any disciplinary order or pending disciplinary order. The certifi-
cate shall state that the member is inactive and is ineligible to practice law in
North Carolina.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 8, 2012

Section .0300 Permanent Relinquishment of

Membership in the State Bar

.0301 Effect of Relinquishment

(a) Order of Relinquishment. Pursuant to the authority of the council to
resolve questions pertaining to membership status as specified in N.C. Gen.
Stat. 84-23, the council may allow a member of the State Bar to relinquish his
or her membership in the State Bar subject to the conditions set forth in this
section. Upon the satisfaction of those conditions, the council may enter an
order declaring that the individual is no longer a member of the State Bar and
no longer has the privileges of membership set forth in N.C. Gen. Stat. 84-16
and in the rules of the State Bar.

(b) Requirements to Return to Practice of Law. If an individual who has
been granted relinquishment of membership desires to return to the practice of
law in the state of North Carolina, he or she must apply to the North Carolina
Board of Law Examiners and satisfy all of the requirements to obtain a license
to practice law in the state of North Carolina as if for the first time.

(c) Prohibition on Representations. Effective upon the date of the order of
relinquishment, the former licensee is prohibited from representing that he or
she is

(1) a lawyer in North Carolina,

(2) licensed to practice law in North Carolina,

(3) able to provide legal services in North Carolina, or

(4) a member of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: September 24, 2015

.0302 Conditions for Relinquishment
A member of the State Bar may petition the council to enter an order of

relinquishment. An order of relinquishment shall be granted if the petition
demonstrates that the following conditions have been satisfied:

(a) Unresolved Complaints. No open, unresolved allegations of professional
misconduct are pending against the petitioner in any jurisdiction.

(b) No Financial Obligation to State Bar. The petitioner has paid all mem-
bership fees, Client Security Fund assessments, late fees, and costs assessed by
the North Carolina State Bar or the Disciplinary Hearing Commission, and all
fees, fines, and penalties owed to the Board of Continuing Legal Education.

(c) Wind Down of Law Practice. The petitioner has completed the wind
down of his or her law practice in compliance with the procedure for winding
down the law practice of a suspended or disbarred lawyer set forth in para-
graphs (a), (b), and (e) of Rule .0128 of Subchapter 1B and with any other con-
dition on the wind down of a law practice imposed by state, federal, and
administrative law. The petition must describe the wind down of the law prac-
tice with specificity.

(d) Acknowledgment. The petitioner acknowledges the following: the State
Bar’s authority to take the actions described in Rule .0303 of this section; that
the sole mechanism for regaining active membership status with the State Bar
is to apply to the North Carolina Board of Law Examiners for admission and
to satisfy all of the requirements to obtain a license to practice law in the state
of North Carolina as if for the first time; and that he or she is not entitled to
confidentiality under Rule .0133 of Subchapter 1B of any information relating
to professional misconduct received by the State Bar after the date of the entry
of the order of relinquishment.

() Address. The petition includes a physical address at which the State Bar
can communicate with the petitioner.

(f) Notarized Petition. The petition is signed in the presence of a notary and
notarized.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: September 24, 2015

.0303 Allegations of Misconduct Received by the State Bar On or After the
Date of Relinquishment

(a) Post Relinquishment Action by State Bar. Relinquishment is not a bar
to the initiation or investigation of allegations of professional misconduct and
shall not prevent the State Bar from prosecuting a disciplinary action against
the former licensee for any violation of the Rules of Professional Conduct that
occurred prior to the date of the order of relinquishment.

(b) Procedure for Investigation. Allegations of misconduct shall be investi-
gated pursuant to the procedures set forth in Section .0100 of Subchapter 1B.

(c) Release of Information from Investigation. Information from the inves-
tigation of allegations of misconduct shall be retained in the State Bar’s records
and may be released by the State Bar as required by law or as necessary to pro-
tect the interests of the public. Release may be made to, but is not limited to,
the North Carolina Board of Law Examiners, any professional licensing
authority, or any law enforcement or regulatory body investigating the former
licensee.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: September 24, 2015

Section .0500 Meetings of the North Carolina
State Bar

.0501 Annual Meetings

The annual meeting of the North Carolina State Bar shall be held at such
time and place within the state of North Carolina as the council may deter-
mine.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: April 5, 2018

.0502 Special Meetings
(a) A special meeting of the North Carolina State Bar may be called to
address specific subjects as follows:
(1) upon direction of the council; or
(2) upon delivery to the secretary of a written request by no fewer than 25%
of the active members of the North Carolina State Bar setting forth the sub-
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ject(s) to be addressed.

(b) At a special meetings, only subjects specified in the notice shall be
addressed.

(c) Any special meeting of the North Carolina State Bar will be held at such
time and place within the state of North Carolina as the council or president
may determine.

History Note: Statutory Authority G.S. 84-23; G.S. 84-33

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: April 5, 2018

.0503 Notice of Meetings

(a) Notice of any meeting of the North Carolina State Bar shall be given by
the secretary by posting a notice at the State Bar headquarters and on the State
Bar website or as otherwise directed by the council. Notice shall also be provid-
ed as required by N.C. Gen. Stat. § 143-318.12 and by any other statutory
provision regulating notice of public meetings of agencies of the state.

(b) Notice of the annual meeting will be given at least 30 days before the
meeting. Notice of any special meeting will be given at least 48 hours before
the meeting or as otherwise required by law.

History Note: Statutory Authority G.S. 84-23; G.S. 84-33

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: April 5, 2018

.0504 Quorum

At any annual or special meetings of the North Carolina State Bar those
active members of the North Carolina State Bar present shall constitute a quo-
rum. There shall be no voting by proxy or by absentee ballot.

History Note: Statutory Authority G.S. 84-23; G.S. 84-33

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: April 5, 2018

.0505 Parliamentary Rules

Proceedings at any meeting of the North Carolina State Bar shall be gov-
erned by Roberts' Rules of Order.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .0600 Meetings of the Council

.0601 Regular Meetings

Regular meetings of the council shall be held each year in January, April,
and July, at such times and places as the council may determine. A regular
meeting of the council shall also be held each year in conjunction with the
annual meeting of the North Carolina State Bar at the location of the annual
meeting. Any regular meeting may be adjourned from time to time as a major-
ity of members of the council present may determine.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: June 1, 1995; April 5,
2018

.0602 Special and Emergency Meetings

(a) A special meeting of the council may be called to address specified sub-
jects as follows:

(1) by the president in his or her discretion; or

(2) by a written request, delivered to the secretary, by eight councilors set-

ting forth the subject(s) to be addressed at the meeting. The secretary will

schedule a special meeting to be held no more than 30 days after receipt of
the request.

(b) An emergency meeting of the council may be called by the president to
address circumstances that require immediate consideration by the council.

(c) In the event of incapacity or recusal of the president, the president elect
or the vice president may call a special or emergency meeting. In the event of
incapacity or recusal of the president elect or the vice president, the immediate
past president or secretary may call a special or emergency meeting. In the
event of incapacity or recusal of all officers, any member of the council who has
served at least two terms may call a special or emergency meeting,

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: April 5, 2018
.0603 Notice of Meetings

(a) Notice of any regular meeting of the council will be given by the secre-
tary by posting a notice at the State Bar headquarters and on the State Bar web-
site or as otherwise directed by the council. Notice of any regular meeting will
also be provided as required by N.C. Gen. Stat. § 143-318.12 and any other
statutory provision regulating notice of public meetings of agencies of the state.
Unless otherwise required by law, the secretary will issue notice of any regular
meeting of the council at least 30 days before the meeting.

(b) The secretary will issue notice of any special meeting of the council at
least 48 hours before the meeting, or as otherwise required by law. Notices of
any special meeting will be sent to each councilor by email, or other electronic
means intended to be individually received by each councilor, to the most
recent address of record provided to the State Bar by each councilor for such
communications. Notice will be given to any councilor who has not provided
an email address, or other electronic means to receive notices, by regular mail.
Notice may be sent, but is not required to be sent, by any means authorized for
service under the Rules of Civil Procedure.

(c) The secretary will issue reasonable notice of any emergency meeting in
a manner consistent with the purpose of the meeting. Such notice may be
given through any appropriate means by which each councilor may receive
notice on an expedited basis, including telephone, email, or other electronic
means.

(d) The notice for any council meeting shall set forth the day, hour, and
location of the meeting,

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: April 5, 2018

.0604 Quorum

At a meeting of the council the presence of 10 councilors shall constitute a
quorum. There shall be no voting by proxy or by absentee ballot.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: April 5, 2018

.0605 Manner of Meeting of Council

The council will assemble at the time and place provided in the meeting
notice. Attendance at a special or emergency council meeting may be by elec-
tronic means such as audio or video conferencing. Attendance at a regular
council meeting by electronic means may be authorized for an individual coun-
cilor in the discretion of the president.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court April 5, 2018

.0606 Parliamentary Rules

Proceedings at any meeting of the council shall be governed by Roberts’
Rules of Order.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court April 5, 2018

Section .0700 Standing Committees of the Council

.0701 Standing Committees and Boards
(a) Standing Committees. Promptly after his or her election, the president
shall appoint members to the standing committees identified below to serve for
one year beginning January 1 of the year succeeding his or her election.
Members of the committees need not be councilors, except to the extent
expressly required by these rules, and may include non-lawyers. Unless other-
wise directed by resolution of the council, all members of a standing commit-
tee, whether councilors or non-councilors, shall be entitled to vote as members
of the standing committee or any subcommittee or panel thereof.
(1) Executive Committee. It shall be the duty of the Executive Committee
to receive reports and recommendations from standing committees, boards,
and special committees; to nominate individuals for appointments made by
the council; to make long range plans for the State Bar; and to perform such
other duties and consider such other matters as the council or the president
may designate.
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(2) Ethics Committee. It shall be the duty of the Ethics Committee to study
the rules of professional responsibility currently in effect; to make recom-
mendations to the council for such amendments to the rules as the com-
mittee deems necessary or appropriate; to study and respond to questions
that arise concerning the meaning and application of the rules of profes-
sional conduct; to issue opinions in response to questions of legal ethics in
accordance with the provisions of Section .0100 of Subchapter 1D of these
rules; to consider issues concerning the regulation of lawyers' trust
accounts; and to perform such other duties and consider such other matters
as the council or the president may designate.

(3) Grievance Committee. It shall be the duty of the Grievance Committee
to exercise the disciplinary and disability functions and responsibilities set
forth in Section .0100 of Subchapter 1B of these rules and to make recom-
mendations to the council for such amendments to that section as the com-
mittee deems necessary or appropriate. The Grievance Committee shall sit
in subcommittees as assigned by the president. Each subcommittee shall
have at least ten members. Two members of each subcommittee shall be
nonlawyers, one member may be a lawyer who is not a member of the
council, and the remaining members of each subcommittee shall be coun-
cilors of the North Carolina State Bar. A quorum of a subcommittee shall
be five members serving at a particular time. One subcommittee shall over-
see the Attorney Client Assistance Program. It shall be the duty of the
Attorney Client Assistance subcommittee to develop and oversee policies
and programs to help clients and lawyers resolve difficulties or disputes,
including fee disputes, using means other than the formal grievance or civil
litigation processes; and to perform such other duties and consider such
other matters as the council or the president may designate. Each subcom-
mittee shall exercise the powers and discharge the duties of the Grievance
Committee with respect to the grievances, fee disputes, and other matters
referred to it by the chairperson of the Grievance Committee. Each sub-
committee member shall be furnished a brief description of all matters
referred to other subcommittees (and such other available information as he
or she may request) and be given a reasonable opportunity to provide com-
ments to such other subcommittees. Each subcommittee's decision respect-
ing the grievances, fee disputes, and other matters assigned to it will be
deemed final action of the Grievance Committee, unless the full committee
at its next meeting, by a majority vote of those present, elects to review a
subcommittee decision and upon further consideration decides to reverse
or modify that decision. There will be no other right of appeal to the com-
mittee as a whole or to another subcommittee. The president shall designate
a vice-chairperson to preside over, and oversee the functions of each sub-
committee. The vice-chairpersons shall have such other powers as may be
delegated to them by the chairperson of the Grievance Committee. The
Grievance Committee shall perform such other duties and consider such
other matters as the council or the president may designate.

(4) Authorized Practice Committee. It shall be the duty of the Authorized
Practice Committee to respond to or investigate inquiries and complaints
about conduct that may constitute the unauthorized practice of law in
accordance with the provisions of Section .0200 of Subchapter 1D of these
rules; to study and advise the council on the appropriate and lawful use and
regulation of legal assistants, paralegals and other lay persons in connection
with the provision of law-related services; to study and advise the council
on the regulation of professional organizations; and to perform such other
duties and consider such other matters as the council or the president may
designate.

(5) Administrative Committee. It shall be the duty of the Administrative
Committee to study and make recommendations on policies concerning
the administration of the State Bar, including the administration of the
State Bar's facilities, automation, personnel, retirement plan, and district
bars; to oversee the membership functions of the State Bar, including the
collection of dues, the suspension of members for failure to pay dues and
other fees, and the transfer of members to active or inactive status in accor-
dance with the provisions of Sections .0900 and .1000 of Subchapter 1D
of these rules; and to perform such other duties and consider such other

matters as the council or the president may designate.
(6) Legal Assistance for Military Personnel (LAMP) Committee. It shall be

the duty of the LAMP Committee to serve as liaison for lawyers in the mil-
itary service in this State; to improve legal services to military personnel and
dependents stationed in this State; and to perform such other duties and
consider such other matters as the council or the president may designate.
(7) Finance and Audit Committee. It shall be the duty of the Finance and
Audit Committee to superintend annually the preparation of the State Bar’s
operational budget and to make recommendations to the Executive
Committee concerning that budget and the budgets for the boards listed in
subsection (b) below; to make recommendations to the Executive
Committee regarding the State Bar’s financial policies; to examine the
financial records of the State Bar at each regular meeting of the council and
report its findings to the Executive Committee; to recommend to the
Executive Committee annually the retention of an independent auditor; to
direct the work of the independent auditor in accordance with the policies
and procedures adopted by the council and the state auditor; and to review
the results of the annual audit and make recommendations concerning the
audit to the Executive Committee.

(8) Communications Committee. It shall be the duty of the
Communications Committee to develop and coordinate official North
Carolina State Bar communications to its membership and to third parties,
including the use of printed publications, emerging technology, and social
media.

(b) Boards. The council of the State Bar shall make appointments to the fol-

lowing boards upon the recommendation of the Executive Committee. The
boards are constituents of the North Carolina State Bar and, as standing com-
mittees of the State Bar, are subject to the authority of the council.

(1) Interest on Lawyers' Trust Accounts (IOLTA) Board of Trustees. The
IOLTA Board shall be constituted in accordance with and shall carry out
the provisions of the Plan for Disposition of Funds Received by the North
Carolina State Bar from Interest on Trust Accounts set forth in Section
.1300 of Subchapter 1D of these rules.

(2) Board of Legal Specialization. The Board of Legal Specialization shall be
constituted in accordance with and shall carry out the provisions of the Plan
of Legal Specialization set forth in Section .1700 of Subchapter 1D of these
rules.

(3) Client Security Fund Board of Trustees. The Client Security Fund
Board of Trustees shall be constituted in accordance with and shall carry out
the provisions of the Rules Governing the Administration of the Client
Security Fund of the North Carolina State Bar set forth in Section .1400 of
Subchapter 1D of these rules.

(4) Board of Continuing Legal Education (CLE). The Board of Continuing
Legal Education shall be constituted in accordance with and shall carry out
the provisions of the Continuing Legal Education Rules and Regulations of
the North Carolina State Bar set forth in Sections .1500 and .1600 of
Subchapter 1D of these rules.

(5) Lawyer Assistance Program Board. The Lawyer Assistance Program
Board shall be constituted in accordance with and shall carry out the pro-
visions of the Rules Governing the Lawyer Assistance Program of the North
Carolina State Bar set forth in Section .0600 of Subchapter 1D of these
rules.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: June 12, 1996; February 3,

2000; October 6, 2004; November 16, 2006; March 8, 2007; March 11,
2010; October 7, 2010; September 22, 2016; April 5, 2018; September 25,
2019

Section .0800 Election and Appointment of State
Bar Councilors

.0801 Purpose

The purpose of these rules is to promulgate fair, open, and uniform proce-

dures to elect and appoint North Carolina State Bar councilors in all judicial dis-
trict bars. These rules should encourage a broader and more diverse participation
and representation of all attorneys in the election and appointment of councilors.
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History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.0802 Election - When Held; Notice; Nominations

(a) Every judicial district bar, in any calendar year at the end of which the
term of one or more of its councilors will expire, shall fill said vacancy or vacan-
cles at an election to be held during that year.

(b) The officers of the district bar shall fix the time and place of such election
and shall give to each active member (as defined in G.S. 84-16) of the district bar
a written notice thereof directed to him or her at his or her address on file with
the North Carolina State Bar, which notice shall be placed in the United States
Mail, postage prepaid, at least 30 days prior to the date of the election.

(c) The district bar shall submit its written notice of the election to the North
Carolina State Bar, at least six weeks before the date of the election.

(d) The North Carolina State Bar will, at its expense, mail these notices.

() The notice shall state the date, time and place of the election, give the
number of vacancies to be filled, identify how and to whom nominations may
be made before the election, and advise that all elections must be by a majority
of the votes cast. If the election will be held at a meeting of the bar, the notice
will also advise that additional nominations may be made from the floor at the
meeting itself. In judicial districts that permit elections by mail or early voting,
the notice to members shall advise that nominations may be made in writing
directed to the president of the district bar and received prior to a date set out in
the notice. Sufficient notice shall be provided to permit nominations received
from district bar members to be included on the printed ballots.

History Note: Statutory Authority G.S. 84-18; G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: November 5, 1999; August

27,2013

.0803 Election - Voting Procedures

(a) All nominations made either before or at the meeting shall be voted on by
secret ballot.

(b) Cumulative voting shall not be permitted.

(c) Nominees receiving a majority of the votes cast shall be declared elected.

History Note: Statutory Authority G.S. 84-18; G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: November 5, 1999

.0804 Procedures Governing Elections by Mail

(a) Judicial district bars may adopt bylaws permitting elections by mail, in
accordance with procedures approved by the N.C. State Bar Council and as set
out in this section.

(b) Only active members of the judicial district bar may participate in elec-
tions conducted by mail.

(0) In districts which permit elections by mail, the notice sent to members
referred to in Rule .0802(e) of this subchapter shall advise that the election will
be held by mail.

(d) The judicial district bar shall mail a ballot to each active member of the
judicial district bar at the member's address of record on file with the North
Carolina State Bar. The ballot shall be accompanied by written instructions and
shall state when and where the ballot should be returned.

(e) Each ballot shall be sequentially numbered with a red identifying numeral
in the upper right hand corner of the ballot. The judicial district bar shall main-
tain appropriate records respecting how many ballots were mailed to prospective
voters in each election, as well as how many ballots are returned.

(f) Only original ballots will be accepted. No photocopied or faxed ballots
will be accepted.

History Note: Statutory Authority G.S. 84-18; G.S. 84-23

Adopted by the Supreme Court: November 5, 1999

Amendments Approved by the Supreme Court: August 23, 2012

.0805 Procedures Governing Elections by Electronic Vote

(a) Judicial district bars may adopt bylaws permitting elections by electronic
vote in accordance with procedures approved by the N.C. State Bar Council and
as set out in this section.

(b) Only active members of the judicial district bar may participate in elec-
tions conducted by electronic vote.

(¢) In districts which permit elections by electronic vote, the notice sent to
members referred to in Rule .0802(e) of this subchapter shall advise that the elec-
tion will be held by electronic vote and shall identify how and to whom nomi-
nations may be made before the election. The notice shall explain when the ballot
will be available, how to access the ballot, and the method for voting online. The
notice shall also list locations where computers will be available for active mem-
bers to access the online ballot in the event they do not have personal online
access.

(d) Write-in candidates shall be permitted and the instructions shall so state.

() Online balloting procedures must ensure that only one vote is cast per
active member of the judicial district bar and that all members have access to a
ballot.

History Note: Statutory Authority G.S. 84-18

Adopted by the Supreme Court: August 23, 2012

.0806 Procedures Governing Early Voting

(a) Judicial district bars may adopt bylaws permitting early voting for up to
10 business days prior to a councilor election, in accordance with procedures
approved by the NC State Bar Council and as set out in this subchapter.

(b) Only active members of the judicial district bar may participate in early
voting,

() In districts that permit early voting, the notice sent to members referred
to in Rule .0802(e) of this subchapter shall advise that early voting will be per-
mitted, and shall identify the locations, dates, and hours for early voting. The
notice shall also advise that nominations may be made in writing directed to
the president of the district bar and received prior to a date set out in the notice.
Sufficient notice shall be provided to permit nominations received from district
bar members to be included on the printed ballots.

(d) The notice sent to members referred to in Rule .0802(e) of this sub-
chapter shall be placed in the United States Mail, postage prepaid, at least 30
days prior to the first day of the early voting period.

(e) Write-in candidates shall be permitted during the early voting period
and at the election, and the instructions shall so state.

(f) Early voting locations and hours must be reasonably accessible to all
active members of the judicial district.

History Note: Statutory Authority G.S. 84-18

Adopted by the Supreme Court: August 27, 2013

.0807 Vacancies

The unexpired term of any councilor whose office has become vacant
because of resignation, death, or any cause other than the expiration of a term,
shall be filled within 90 days of the occurrence of the vacancy by an election
conducted in the same manner as above provided.

History Note: Statutory Authority G.S. 84-18; 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: November 5, 1999

.0808 Bylaws Providing for Geographical Rotation or Division of
Representation

Nothing contained herein shall prohibit the district bar of any judicial dis-
trict from adopting bylaws providing for the geographical rotation or division
of its councilor representation.

History Note: Statutory Authority G.S. 84-18; 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: November 5, 1999

Section .0900 Organization of the Judicial District
Bars

.0901 Bylaws

(a) Each judicial district bar shall adopt bylaws for its governance subject to
the approval of the council;

(b) Each judicial district bar shall submit its current bylaws to the secretary of
the North Carolina State Bar for review by the council on or before June 1, 19965

(c) Pending review by the council, any bylaws submitted to the secretary on

behalf of a judicial district bar or which already exist in the files of the secretary
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shall be deemed official and authoritative.

(d) All amendments to the bylaws of any judicial district bar must be filed
with the secretary within 30 days of adoption and shall have no force and effect
until approved by the council.

(e) The secretary shall maintain an official record for each judicial district bar
containing bylaws which have been approved by the council or for which
approval is pending.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted by the Supreme Court: March 7, 1996

.0902 Annual Membership Fee

If a judicial district bar elects to assess an annual membership fee from its
active members pursuant to N.C.G.S. §84-18.1(b), the following procedures
shall apply:

(a) Notice to State Bar. The judicial district bar shall notify the North
Carolina State Bar of its election to assess an annual membership fee each year at
least thirty days prior to mailing to its members the first invoice therefore, spec-
ifying the amount of the annual membership fee, the date after which payment
will be delinquent, and the amount of any late fee for delinquent payment.

(b) Accounting to State Bar. No later than thirty days after the end of the
judicial district bar's fiscal year, the judicial district bar shall provide the North
Carolina State Bar with an accounting of the annual membership fees it collected
during such judicial district bar's fiscal year.

(c) Delinquency Date. The date upon which the annual membership fee shall
be delinquent if not paid shall be not later than ninety days after, and not sooner
than thirty days after, the date of the first invoice for the annual membership fee.
The delinquency date shall be stated on the invoice and the invoice shall advise
each member that failure to pay the annual membership fee must be reported to
the North Carolina State Bar and may result in suspension of the member's
license to practice law.

(d) Late Fee. Each judicial district bar may impose, but shall not be required,
to impose a late fee of any amount not to exceed fifteen dollars ($15.00) for non-
payment of the annual membership fee on or before the stated delinquency date.

(e) Members Subject to Assessment. Only those lawyers who are active mem-
bers of a judicial district bar may be assessed an annual membership fee. A lawyer
who joins a judicial district bar after the beginning of its fiscal year shall be
exempt from the obligation to pay the annual membership fee for that fiscal year
only if the lawyer can demonstrate that he or she previously paid an annual
membership fee to another judicial district bar with a fiscal year that runs con-
terminously, for a period of three (3) months or more, with the fiscal year of the
lawyer's new judicial district bar.

(f) Members Exempt from Assessment.
(1) A person licensed to practice law in North Carolina for the first time by
examination is not liable for judicial district bar membership fees during the
year in which the person is admitted;
(2) A person licensed to practice law in North Carolina serving in the United
States Armed Forces, whether in a legal or nonlegal capacity, is exempt from
judicial district bar membership fees for any year in which the member serves
some portion thereof on full-time active duty in military service;
(3) A lawyer who joins a judicial district bar after the beginning of its fiscal
year is exempt from the obligation to pay the annual membership fee for that
fiscal year only if the lawyer can demonstrate that he or she previously paid
an annual membership fee to another judicial district bar with a fiscal year
that runs coterminously, for a period of three (3) months or more, with the
fiscal year of the lawyer’s new judicial district bar.

(g) Hardship Waivers. A judicial district bar may not grant any waiver from
the obligation to pay the judicial district bar's annual membership fee. A judicial
district bar may waive the late fee upon a showing of good cause.

(h) Reporting Delinquent Members to State Bar. Three to six months after
the delinquency date for the annual membership fee, the judicial district bar shall
report to the North Carolina State Bar all of its members who have not paid the
annual membership fee or any late fee.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted by the Supreme Court: December 20, 2000

Amendments Approved by the Supreme Court: March 6, 2008; April 10,

2014; March 16, 2017

.0903 Fiscal Period

To avoid conflict with the assessment of the membership fees for the North
Carolina State Bar, each judicial district bar that assesses a membership fee shall
adopt a fiscal year that is not a calendar year. Any judicial district bar that assesses
a mandatory membership fee for the first time after December 31, 2013, must
adopt a fiscal year that begins July 1 and ends June 30.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted by the Supreme Court: December 20, 2000

Amendments Approved by the Supreme Court: April 10, 2014

Section .1000 Model Bylaws For Use by Judicial
District Bars

.1001 Name
The name of this district bar shall be THE DISTRICT BAR OF THE
JUDICIAL DISTRICT, and shall be here-
inafter referred to as the “district bar”.
History Note: Statutory Authority G.S. 84-18.1; 84-23
Adopted by the Supreme Court: March 7, 1996

.1002 Authority and Purpose

The district bar is formed pursuant to the provisions of Chapter 84 of the
North Carolina General Statutes to promote the purposes therein set forth and
to comply with the duties and obligations therein or thereunder imposed upon
the Bar of this judicial district.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted by the Supreme Court: March 7, 1996

.1003 Membership
The members of the district bar shall consist of two classes: active and inac-
tive.
(a) Active members: The active members shall be all persons who, at the time
of the adoption of these bylaws or any time thereafter
(1) are active members in good standing with the North Carolina State Bar;
and
(2) reside in the judicial district; or
(3) practice in the judicial district and elect to belong to the district bar as
provided in G.S. 84-16.
(b) Inactive members: The inactive members shall be all persons, who, at the
time of the adoption of these bylaws or at any time thereafter
(1) have been granted voluntary inactive status by the North Carolina State
Bar; and
(2) reside in the judicial district; and
(3) elect to participate, but not vote or hold office, in the district bar by giv-
ing written notice to the secretary of the district bar.
History Note: Statutory Authority G.S. 84-18.1; 84-23
Adopted by the Supreme Court: March 7, 1996

.1004 Officers

The officers of the district bar shall be a president, a vice-president, and sec-
retary and/or treasurer who shall be elected and shall serve for the terms set out
herein.

(a) President: The president serving at the time these bylaws are effective shall
continue to serve for a term ending at the next annual meeting following the
adoption or effective date of these bylaws. The president for the following term
shall be the then current vice-president. Thereafter, the duly elected vice-presi-
dent shall automatically succeed to the office of the president for a term of one,
two, or three years.

(b) Vice-president: The vice-president serving at the time these bylaws are
effective shall continue to serve for a term ending at the next annual meeting fol-
lowing the adoption or effective date of these bylaws, at which time said vice-
president shall succeed to the office of the president. Thereafter, the vice-presi-
dent shall be elected at the annual meeting as hereinafter provided for a term of
one, two, or three years.

(c) Secretary and/or treasurer: The secretary and/or the treasurer serving at the
time these bylaws are effective shall each continue to serve in their respective
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offices until the expiration of the term of that office or until successors are
appointed by the president (or be elected by the active members of the district
bar), whichever occurs later. In all other years, the secretary and/or treasurer shall
be appointed by the president (or be elected by the active members of the district
bar) to serve for a term of one, two, or three years.

(d) Election: Before (or at) the annual meeting at which officers are to be
elected, the Nominating Committee shall submit the names of its nominees for
the office of vice-president to the secretary. Nominations from the floor shall be
permitted. If no candidate receives a majority of the votes cast, the candidate with
the lowest number of votes shall be eliminated and a run-off election shall imme-
diately be held among the remaining candidates. This procedure shall be repeat-
ed until a candidate receives a majority of the votes.!

(e) Duties: The duties of the officers shall be those usual and customary for
such officers, including such duties as may be from time to time designated by
resolution of the district bar, the North Carolina State Bar Council or the laws
of the State of North Carolina.

(f) Vacancies: If a vacancy in the office of the vice-president, secretary-trea-
surer occurs, the vacancy will be filled by the board of directors, if any, and if
there is no board of directors, then by the vote of the active members at a special
meeting of such members. The successor shall serve until the next annual meet-
ing of the district bar. If the office of the president becomes vacant, the vice-pres-
ident shall succeed to the office of the president and the board of directors, if any,
and if there is no board of directors, then by the vote of the active members at a
special meeting of such members, will select a new vice-president, who shall serve
until the next annual meeting.

(g) Notification: Within 10 days following the annual meeting, or the filling
of a vacancy in any office, the president shall notify the executive director of the
North Carolina State Bar of the names, addresses and telephone numbers of all
officers of the district bar.

(h) Record of bylaws: The president shall ensure that a current copy of these
bylaws is filed with the office of the senior resident superior court judge with the
Judicial District and with the executive director

of the North Carolina State Bar.

(i) Removal from office: The district bar, by a two-thirds vote of its active
members present at a duly called meeting, may, after due notice and an oppor-
tunity to be heard, remove from office any officer who has engaged in conduct
which renders the officer unfit to serve, or who has become disabled, or for other
good cause. The office of any officer who, during his or her term of office ceases
to be an active member of the North Carolina State Bar shall immediately be
deemed vacant and shall be filled as provided in Rule .1004(f) above.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted by the Supreme Court: March 7, 1996

.1005 Councilor

The district bar shall be represented in the State Bar council by one or more
duly elected councilors, the number of councilors being determined pursuant to
G.S. 84-17. Any councilor serving at the time of the adoption of these bylaws
shall complete the term of office to which he or she was previously elected.
Thereafter, elections shall be held as necessary. Nominations shall be made and
the election held as provided in G.S. 84-18 and in Section .0800 et seq. of
Subchapter 1A of the Rules of the North Carolina State Bar (27 N.CA.C. 1A
.0800 et seq.). If more than one council seat is to be filled, separate elections shall
be held for each vacant seat. A vacancy in the office of councilor shall be filled as
provided by Rule .0803 of Subchapter 1A (27 N.C.A.C. 1A .0803).

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted by the Supreme Court: March 7, 1996

Amendments Approved by the Supreme Court: November 5, 1999

.1006 Annual Membership Fee
(a) Each active member of the district bar shall:
(1) Pay such annual membership fee, if any, as is prescribed by a majority
vote of the active members of the district bar present and voting at a duly
called meeting of the district bar, provided, however, that such fee may
never exceed the amount of the annual membership fee currently imposed
by the North Carolina State Bar. Each member shall pay the annual district
bar membership fee at the time and place set forth in the notice thereof
mailed to the member by the secretary-treasurer; and

(2) Keep the secretary-treasurer notified of the member’s current mailing
address and telephone number.
(b) The annual membership fee shall be used to promote and maintain the
administration, activities and programs of the district bar.
History Note: Statutory Authority G.S. 84-18.1; 84-23
Adopted by the Supreme Court: March 7, 1996

.1007 Meetings

(a) Annual meetings: The district bar shall meet each ata
time and place designated by the president. The president, secretary or other offi-
cer shall mail or deliver written notice of the annual meeting to each active mem-
ber of the district bar at the member’s last known mailing address on file with the
district bar at least ten days before the date of the annual meeting and shall so
certify in the official minutes of the meeting. Notice of the meeting mailed by
the executive director of the North Carolina State Bar shall also satisfy the notice
requirement. Failure to mail or deliver the notice as herein provided shall invali-
date any action at the annual meeting,

(b) Special meetings: Special meetings, if any, may be called at any time by
the president or the vice-president. The president, secretary or other officer shall
mail or deliver written notice of the special meeting to each active member of the
district bar at the member’s last known mailing address on file with the district
bar at least ten days before the date of any special meeting. Such notice shall set
forth the time and place for the special meeting and the purpose(s) thereof.
Failure to mail or deliver the notice shall invalidate any action taken at a special
meeting.

() Notice for meeting to vote on annual membership fee: Notwithstanding
the notice periods set forth in paragraphs (a) and (b) above, the written notice for
any meeting at which the active members will vote on whether to impose or
increase an annual membership fee shall be mailed or delivered to each active
member of the district bar at the member's last known mailing address on file
with the North Carolina State Bar at least 30 days before the date of the meeting.

(d ) Quorum: Twenty percent of the active members of the district bar shall
constitute a quorum, and a quorum shall be required to take official action on
behalf of the district bar.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted by the Supreme Court: March 7, 1996

Amendments Approved by the Supreme Court: October 7, 2010

.1008 District Bar Finances

(a) Fiscal Year: The district bar's fiscal year shall begin on and
shall end on .

(b) Duties of treasurer: The treasurer shall maintain the funds of the district
bar on deposit, initiate any necessary disbursements and keep appropriate finan-
cial records.

(c) Annual financial report: Fach before the annual
meeting, the treasurer shall prepare the district bar's annual financial report for
review by the board of directors, if any, and submission to the district bar's annu-
al meeting and the North Carolina State Bar.

(d) District bar checks: All checks written on district bar accounts (arising
from the collection of mandatory dues) that exceed $500 must be signed by two
of the following: (1) the treasurer, (2) any other officer, (3) another member of
the board of directors, or (4) the executive secretary/director, if any.

(e) Fidelity bond: If it is anticipated that receipts from membership fees will
exceed $20,000 for any fiscal year, the district bar shall purchase a fidelity bond
at least equal in amount to the anticipated annual receipts to indemnify the dis-
trict bar for losses attributable to the malfeasance of the treasurer or any other
member having access to district bar funds.

(f) Taxpayer identification number: The treasurer shall be responsible for
obtaining a federal taxpayer identification number for the district bar.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted by the Supreme Court: March 7, 1996

Amendments Approved by the Supreme Court: July 22, 1999

.1009 Prohibited Activities

(a) Prohibited expenditures: Mandatory district bar dues, if any, shall not be
used for the purchase of alcoholic beverages, gifts to public officials, including
judges, charitable contributions, recreational activities or expenses of spouses of
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district bar members or officers. However, such expenditures may be made from
funds derived entirely from the voluntary contributions of district bar members.

(b) Political expenditures: The district bar shall not make any expenditures to
fund political and ideological activities.

(c) Political activities: The district bar shall not engage in any political or ide-
ological conduct or activity, including the endorsement of candidates and the
taking or advocation of positions on political issues, referendums, bond elections,
and the like, however, the district bar, and persons speaking on its behalf, may
take positions on, or comment upon, issues relating to the regulation of the legal
profession and issues or matters relating to the improvement of the quality and
availability of legal services to the general public.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted by the Supreme Court: March 7, 1996

.1010 Committees
(a) Standing committee(s): The standing committees shall be the
Nominating Committee, Pro Bono Committee, Grievance Committee, and
Professionalism Committee provided that, with respect to the Grievance
Committee, the district meets the State Bar guidelines relating thereto.
(b) Grievance Committee:
(1) The Grievance Committee shall consist of at least five but not more
than thirteen persons appointed by the president to staggered three
year terms as provided by the Rules and Regulations of the North
Carolina State Bar governing Judicial District Grievance Committees.
(2) The Grievance Committee shall assist the Grievance Committee of
the North Carolina State Bar by receiving grievances, investigating
grievances, evaluating grievances, informally mediating disputes, facil-
itating communication between lawyers and clients and referring
members of the public to other appropriate committees or agencies for
assistance.
(3) The Grievance Committee shall operate in strict accordance with
the rules and policies of the North Carolina State Bar with respect to
district bar grievance committees.
(c) Special Committees: Special committees may be created and appoint-
ed by the president.
(d) Nominating Committee:
(1) The Nominating Committee shall be appointed by the officers (or
the board of directors) of the district bar and shall consist of at least
three active members of the district bar who are not officers or direc-
tors of the district bar.3
(2) The Nominating Committee shall meet as necessary for the pur-
pose of nominating active members of the district bar as candidates for
officers and councilor(s) and the board of directors, if any.
(3) The Nominating Committee members shall serve one-year terms

beginning on and ending

on

(4) Any active member whose name is submitted for consideration for
nomination to any office or as a councilor must have indicated his or
her willingness to serve if selected.

(e) Pro Bono Committee:

(1) The Pro Bono Committee shall consist of at least five active mem-
bers of the district bar appointed by the president.

(2) The Pro Bono Committee shall meet at least once each quarter and
shall have the duty of encouraging members of the district bar to pro-
vide pro bono legal services. The committee shall also develop pro-
grams whereby attorneys not involved in other volunteer legal service
programs may provide pro bono legal service in their areas of concen-
tration and practice.

(3) The members of the Pro Bono Committee shall serve one-year
terms commencing on

(f) Professionalism Committee:

(1) The Professionalism Committee shall consist of the three immediate
past presidents of the district bar or such other members of the district bar
as shall be appointed by the president.

(2) The purpose of the Professionalism Committee shall be the promotion
of professionalism and thereby the bolstering of public confidence in the

legal profession. The committee may further enhance professionalism
through CLE programs and, when appropriate, through confidential peer
intervention in association with the Professionalism Support Initative
(PSI) which is sponsored and supported by the Chief Justice’s Commission
on Professionalism. The PSI effort is to investigate and informally assist
with client-lawyer, lawyer-lawyer, and lawyer-judge relationships to amelio-
rate disputes, improve communications, and repair relationships. The
Professionalism Committee shall have no authority to discipline any lawyer
or judge, or to force any lawyer or judge to take any action. The committee
shall not investigate or attempt to resolve complaints of professional mis-
conduct cognizable under the Rules of Professional Conduct and shall act
in accordance with Rules 1.6(c) and 8.3 of the Rules of Professional
Conduct. The committee shall consult and work with the Chief Justice’s
Commission on Professionalism when appropriate.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted by the Supreme Court: March 7, 1996

Amendments Approved by the Supreme Court: March 6, 2002; March
6, 2008; September 25, 2019

.1011 Board of Directors or Executive Committee
(a) Membership of board: A board of directors consisting of at least
active members of the district bar shall be elected. At all times, the
board of directors shall include at least one director from each county in the
judicial district. The board of directors serving when these bylaws become
effective shall continue to serve until the following annual meeting.

Beginning on immediately after the effective

date of these bylaws, the president shall appoint an initial board of directors
who shall serve three-year terms commencing on , except
that the terms of the initial members of the board shall be staggered at one-
year intervals to ensure continuity and experience. To effect the staggered
initial terms, the president will determine which of the initial members shall
serve terms of less than three years.

The State Bar councilor (or councilors) from the judicial district shall be
an ex officio member (or members) of the district bar board of directors or
Executive Committee.

(b) Terms of directors: After the initial staggered terms of the board of
directors expire, successors shall be elected by the active members at the
annual district bar meeting, as set out in Rule .1004(d) above, and Rule
.1011(c ) and (d) below. Following the completion of the initial staggered
terms, the directors shall serve three-year terms beginning on
following their election.

(c) Designated and at-large seats in multi-county districts: In muldi-
county districts, one seat on the board of directors shall be set aside and des-
ignated for each county in the district. Only active members of the district
bar who reside or work in the designated county may be elected to a desig-
nated county seat. All other seats on the board of directors shall be at-large
seats which may be filled by any active member of the district bar.

(d) Elections: When one or more seats on the board of directors become
vacant, an election shall be held at the annual meeting of the district bar.
Except as otherwise provided herein, the election shall be conducted as pro-
vided for in Rule .1004(d) above. The candidates receiving the highest
number of votes cast will be elected, regardless of whether any of the candi-
dates received a majority of the votes cast, provided that designated seats will
be filled by the candidates receiving the highest number of votes who live or
work in the designated county, regardless of whether any of the candidates
received a majority of the votes cast.

(e) Vacancies: If a vacancy occurs on the board of directors, the president
(or the board of directors) shall appoint a successor who shall serve until the
next annual meeting of the district bar. If the vacancy occurs in a designated
seat for a particular county within the district, the successor will be selected
from among the active members of the district bar who live or work in the
designated county.

(f) Duties of board of directors: The board of directors shall have the
responsibilities described Rules .1004(f) and .1007(c ) above. The board of
directors shall also consult with the officers regarding any matters of district
bar business or policy arising between meetings and may act for the district
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bar on an emergency basis if necessary, provided that any such action shall
be provisional pending its consideration by the district bar at its next duly
called meeting. The board of directors may not impose on its own authority
any sort of fee upon the membership.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted by the Supreme Court: March 7, 1996

.1012 Amendment of the Bylaws

The membership of the district bar, by a (majority, two-thirds, etc.) vote
of the active members present at any duly called meeting at which there is
a quorum present and voting throughout, may amend these bylaws in ways
not inconsistent with the constitution of the United States, the policies and
rules of the North Carolina State Bar and the laws of the United States and
North Carolina.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted by the Supreme Court: March 7, 1996

.1013 Selection of Nominees for District Court Judge

Unless otherwise required by law, the following procedures shall be used
to determine the nominees to be recommended to the Governor pursuant
to NC Gen. Stat. §7A-142 for vacant district court judgeships in the judi-
cial district.

(a) Meeting for Nominations: The nominees shall be selected by secret,
written ballot of those members present at a meeting of the district bar
called for this purpose. Fifteen (15) days notice of the meeting shall be
given, by mail, to the last known address of each district bar member.
Alternatively, if a bylaw permitting elections by mail is adopted by the dis-
trict bar, the procedures set forth in the bylaw and in Rule .0804 of
Subchapter 1A of the Rules of the North Carolina State Bar (27 N.C.A.C.
1A, .0804), shall be followed.

(b) Candidates: Persons who want to be considered for the vacancy shall
notify the President in writing five (5) days prior to the meeting at which
the election will be conducted or, if the election is by mail, five (5) days
prior to the mailing of the ballots.

(c) Voting: Each district bar member eligible to vote pursuant to NC
Gen. Stat. § 7A-142 may vote for up to five candidates. Cumulative voting
is prohibited. Proxy voting is prohibited.

(d) Submission to Governor: The five candidates receiving the highest
number of votes shall be the nominees to fill the vacancy on the district
court and their names, and vote totals, shall be transmitted to the Governor.
In the event of a tie for fifth place, the names of those candidates involved
in the tie shall be transmitted to the Governor together with the names of
the two candidates receiving the highest number of votes.

Statutory Authority G.S. 84-18.1; 84-23; 7A-142

Adopted by the Supreme Court: February 27, 2003

Amendments Approved by the Supreme Court: March 6, 2014
Endnotes:

1. The procedure for voting for, and election of, councilors is set by
statute and rules of the North Carolina State Bar. District bar voting proce-
dure with regard to matters relating to district bar dues is now statutorily
prescribed in North Carolina General Statutes Section 84-18.1. The proce-
dure, but not the manner or method of conducting the vote, to submit
nominations to the governor to fill vacancies on the district court bench is
set forth in North Carolina General Statutes Section 7A-142. It is suggested
that, for voting upon, and elections for, other district bar matters and issues,
the district bars be permitted to adopt bylaws providing for procedures as
may seem appropriate for each district bar. Such rules might address notice
provisions, including how much notice is given and permissible methods of
giving notice, what shall constitute a quorum (see footnote 2), and how any
such election shall be conducted (including whether or not members must
be present to vote, whether proxies will be permitted, whether or not absen-
tee or some other form of mail ballot will be allowed and whether or not
cumulative voting should be permitted when elections for multiple candi-
dates or positions are being conducted).

2. Consistent with the comment contained in footnote 1, each district bar
should be permitted to adopt bylaws providing for what shall constitute a
quorum based upon each district bar’s particular situation and circumstances.

The above provision regarding quorum should be considered only as a a sug-
gestion, and individual district bars may wish to provide that a different per-
centage of the membership shall constitute a quorum. Other methods of
defining a quorum should also be permitted. For example, in certain of the
larger district bars, any quorum based on a percentage of the membership,
except for a very nominal percentage, may be difficult to attain. One alternate
quorum provision might read as follows: A quorum shall be those present at
any membership meeting for which proper notice was given.

3. The composition of the Nominating Committee set forth above is a
suggestion only. The district bars may choose to constitute their nominating
committees in a different manner, as for example, letting the committee
consist of the three most immediate past presidents of the district bar who
are still active members of the district bar as defined herein. Smaller district
bars may choose to have no Nominating Committee and nominate and
elect officers from the floor at the annual meeting of the district bar.

Section .1200 Filing Papers with and Serving
the North Carolina State Bar

.1201 When Papers Are Filed Under These Rules and Regulations

Whenever in these rules and regulation there is a requirement that peti-
tions, notices or other documents be filed with or served on the North
Carolina State Bar or the council, the same shall be filed with or served on
the secretary of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .1400 Rulemaking Procedures

.1401 Publication for Comment

(a) As a condition precedent to adoption, a proposed rule or amendment to
a rule must be published for comment as provided in subsection (c).

(b) A proposed rule or amendment to a rule must be presented to the
Executive Committee and the council prior to publication for comment, and
specifically approved for publication by both.

() A proposed rule or amendment to a rule must be published for comment
in an official printed or digital publication of the North Carolina State Bar that
is mailed or emailed to the membership at least 30 days in advance of its final
consideration by the council. The publication of any such proposal must be
accompanied by a prominent statement inviting all interested parties to submit
comment to the North Carolina State Bar at a specified postal or e-mail address
prior to the next meeting of the Executive Committee, the date of which shall be
set forth.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: August 23, 2007

Amendments Approved by the Supreme Court: September 20, 2018

.1402 Review by the Executive Committee

At its next meeting following the publication or republication of any pro-
posed rule or amendment to a rule, the Executive Committee shall review the
proposal and any comment that has been received concerning the proposal. The
Executive Committee shall then:

(a) recommend the proposal’s adoption by the council;

(b) recommend the proposal’s adoption by the council with nonsubstantive
modification;

(c) recommend to the council that the proposal be republished with substan-
tive modification;

(d) defer consideration of the matter to its next regular business meeting;

(e) table the matter; or

() reject the proposal.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: August 23, 2007

.1403 Action by the Council and Review by the North Carolina Supreme Court
(a) Whenever the Executive Committee recommends adoption of any pro-
posed rule or amendment to a rule in accordance with the procedure set forth in
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Rule .1402 above, the council at its next regular business meeting shall consider
the proposal, the Executive Committee’s recommendation, and any comment
received from interested parties, and:

(1) decide whether to adopt the proposed rule or amendment, subject to the

approval of the North Carolina Supreme Court as described in G.S. 84-21;

(2) reject the proposed rule or amendment; or

(3) refer the matter back to the Executive Committee for reconsideration.

(b) Any proposed rule or amendment to a rule adopted by the council shall
be transmitted by the secretary to the North Carolina Supreme Court for its
review on a schedule approved by the Court, but in no event later than 120 days
following the council’s adoption of the proposed rule or amendment.

() A proposed rule or amendment to a rule adopted by the council shall take

effect when it is entered upon the minutes of the North Carolina Supreme
Court.

(d) The secretary shall promptly transmit the official text of any proposed rule
or amendment to a rule adopted by the council and approved by the North
Carolina Supreme Court to the Office of Administrative Hearings for publica-
tion in the North Carolina Administrative Code.

(e) Any action taken by the council or the North Carolina Supreme Court in
regard to any proposed rule or amendment to a rule shall be reported in the next
issue of the printed publication referenced in Rule .1401 above.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: August 23, 2007

Amendments Approved by the Supreme Court: September 20, 2018
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Section .0100 Discipline and Disability of Attorneys

Editor’s note: The captions in this subchapter are provided as research aids and
are not official statements of the North Carolina State Bar Council or the

Grievance Committee.

.0102 Procedure for Discipline

(a) The procedure to discipline members of the bar of this state will be in
accordance with the provisions hereinafter set forth.

(b) Role of District Bars - District bars will not conduct separate proceedings
to discipline members of the bar but will assist and cooperate with the North
Carolina State Bar in reporting and investigating matters of alleged misconduct on

.0101 General Provisions

Discipline for misconduct is not intended as punishment for wrongdoing but
is for the protection of the public, the courts, and the legal profession. The fact
that certain misconduct has remained unchallenged when done by others, or
when done at other times, or that it has not been made the subject of earlier dis-
ciplinary proceedings, will not be a defense to any charge of misconduct by a

state.

the part of its members.
(c) Concurrent Jurisdiction of State Bar and Courts
(1) The Council of the North Carolina State Bar - The Council of the North
Carolina State Bar is vested, as an agency of the state, with the control of the
discipline, disbarment, and restoration of attorneys practicing law in this

member.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

(2) Inherent Authority of State Courts - The courts of this state have inher-
ent authority to take disciplinary action against attorneys practicing therein,
even in relation to matters not pending in the court exercising disciplinary
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authority.

(3) Separate Authority of State Bar and State Courts - The authority of the
North Carolina State Bar and the courts to discipline attorneys is separate and
distinct, the North Carolina State Bar having derived its jurisdiction by legisla-
tive act and the courts from the inherent power of the courts themselves.

(4) Separate Powers and Actions - Neither the North Carolina State Bar nor
the courts are authorized or empowered to act for or in the name of the other,
and the disciplinary action taken by either entity should be clearly delineated
as to the source or basis for the action being taken.

(5) Courts Not Authorized to Preempt State Bar Action - It is the position
of the North Carolina State Bar that no trial court has the authority to pre-
empt a North Carolina State Bar disciplinary proceeding with a pending civil
or criminal court proceeding involving attorney conduct, or to dismiss a dis-
ciplinary proceeding pending before the North Carolina State Bar.

(6) State Bar Deferral to State Court - Whenever the North Carolina State
Bar learns that a court has initiated an inquiry or proceeding regarding alleged
improper or unethical conduct of an attorney, the North Carolina State Bar
may defer to the court and stay its own proceeding pending completion of
the court’s inquiry or proceeding. Upon request, the North Carolina State
Bar will assist in the court’s inquiry or proceeding.

(7) State Court Deferral to State Bar - If the North Carolina State Bar finds
probable cause and institutes disciplinary proceedings against an attorney for
conduct which subsequently becomes an issue in a criminal or civil proceed-
ing, the court may, in its discretion, defer its inquiry pending the completion
of the North Carolina State Bar’s proceedings.

(8) Copies of State Bar Complaint - Upon the filing of a complaint by the
North Carolina State Bar, the North Carolina State Bar will send a copy of
the complaint to the chief resident superior court judge and to all superior
court judges regularly assigned to the district in which the attorney maintains
his or her law office. The North Carolina State Bar will send a copy of the
complaint to the district attorney in the district in which the attorney main-
tains a law office if the complaint alleges criminal activity by the attorney.
(9) Status of Relevant Complaints Prior to Action by the Court -The North
Carolina State Bar will encourage judges to contact the North Carolina State
Bar to determine the status of any relevant complaints filed against an attor-
ney before the court takes disciplinary action against the attorney.

History Note: Statutory Authority G.S. 84-23; G.S. 84-36

Readopted Effective December 8, 1994

.0103 Definitions

Subject to additional definitions contained in other provisions of this sub-
chapter, the following words and phrases, when used in this subchapter, will
have, unless the context clearly indicates otherwise, the meanings given to them
in this rule.

(1) Admonition - a written form of discipline imposed in cases in which an
attorney has committed a minor violation of the Rules of Professional Conduct.

(2) Appellate division - the appellate division of the general court of justice.

(3) Board - the Board of Continuing Legal Education.

(4) Board of Continuing Legal Education - a standing committee of the
council responsible for the administration of a program of mandatory continu-
ing legal education and law practice assistance.

(5) Censure - a written form of discipline more serious than a reprimand
issued in cases in which an attorney has violated one or more provisions of the
Rules of Professional Conduct and has caused significant harm or potential sig-
nificant harm to a client, the administration of justice, the profession, or a mem-
ber of the public, but the misconduct does not require suspension of the attor-
ney's license.

(6) Certificate of conviction - a certified copy of any judgment wherein a
member of the North Carolina State Bar is convicted of a criminal offense.

(7) Chairperson of the Grievance Committee - councilor appointed to serve
as chairperson of the Grievance Committee of the North Carolina State Bar.

(8) Commission - the Disciplinary Hearing Commission of the North
Carolina State Bar.

(9) Commission chairperson - the chairperson of the Disciplinary Hearing
Commission of the North Carolina State Bar.

(10) Complainant or complaining witness - any person who has complained

of the conduct of any member of the North Carolina State Bar to the North
Carolina State Bar.

(11) Complaint - a formal pleading filed in the name of the North Carolina
State Bar with the commission against a member of the North Carolina State Bar
after a finding of probable cause.

(12) Consolidation of cases - a hearing by a hearing panel of multiple charges,
whether related or unrelated in substance, brought against one defendant.

(13) Council - the Council of the North Carolina State Bar.

(14) Councilor - a member of the Council of the North Carolina State Bar.

(15) Counsel - the counsel of the North Carolina State Bar appointed by the
council.

(16) Court or courts of this state - a court authorized and established by the
constitution or laws of the state of North Carolina.

(17) Criminal offense showing professional unfitness - the commission of,
attempt to commit, conspiracy to commit, solicitation or subornation of any
felony or any crime that involves false swearing, misrepresentation, deceit, extor-
tion, theft, bribery, embezzlement, false pretenses, fraud, interference with the
judicial or political process, larceny, misappropriation of funds or property, over-
throw of the government, perjury, willful failure to file a tax return, or any other
offense involving moral turpitude or showing professional unfitness.

(18) Defendant - a member of the North Carolina State Bar against whom
a finding of probable cause has been made.

(19) Disabled or disability - a mental or physical condition which signifi-
cantly impairs the professional judgment, performance, or competence of an
attorney.

(20) Grievance - alleged misconduct.

(21) Grievance Committee - the Grievance Committee of the North
Carolina State Bar or any of its panels acting as the Grievance Committee
respecting the grievances and other matters referred to it by the chairperson of
the Grievance Committee.

(22) Hearing panel - a hearing panel designated under Rule .0108(a)(2),
.0114(d), .0114(x), .0118(b)(2), .0125(a)(6), .0125(b)(7) or .0125(c)(2) of this
subchapter.

(23) licit drug - any controlled substance as defined in the North Carolina
Controlled Substances Act, section 5, chapter 90, of the North Carolina General
Statutes, or its successor, which is used or possessed without a prescription or in
violation of the laws of this state or the United States.

(24) Incapacity or incapacitated - condition determined in a judicial pro-
ceeding under the laws of this or any other jurisdiction that an attorney is men-
tally defective, an inebriate, mentally disordered, or incompetent from want of
understanding to manage his or her own affairs by reason of the excessive use of
intoxicants, drugs, or other cause.

(25) Investigation - the gathering of information with respect to alleged mis-
conduct, alleged disability, or a petition for reinstatement.

(26) Investigator - any person designated to assist in the investigation of
alleged misconduct or facts pertinent to a petition for reinstatement.

(27) Lawyer Assistance Program Board — the Lawyer Assistance Program
Board of the North Carolina State Bar.

(28) Letter of caution - communication from the Grievance Committee to
an attorney stating that the past conduct of the attorney, while not the basis for
discipline, is unprofessional or not in accord with accepted professional practice.

(29) Letter of notice - a communication to a respondent setting forth the
substance of a grievance.

(30) Letter of warning - written communication from the Grievance
Committee or the commission to an attorney stating that past conduct of the
attorney, while not the basis for discipline, is an unintentional, minor, or techni-
cal violation of the Rules of Professional Conduct and may be the basis for dis-
cipline if continued or repeated.

(31) Member - a member of the North Carolina State Bar.

(32) Office of the Counsel - the office and staff maintained by the counsel
of the North Carolina State Bar.

(33) Office of the secretary - the office and staff maintained by the secretary-
treasurer of the North Carolina State Bar.

(34) Party - after a complaint has been filed, the North Carolina State Bar as
plaintiff or the member as defendant.

(35) Plaintiff - after a complaint has been filed, the North Carolina State Bar.
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(36) Preliminary hearing - hearing by the Grievance Committee to deter-
mine whether probable cause exists.

(37) Probable cause - a finding by the Grievance Committee that there is rea-
sonable cause to believe that a member of the North Carolina State Bar is guilty
of misconduct justifying disciplinary action.

(38) Reprimand - a written form of discipline more serious than an admoni-
tion issued in cases in which a defendant has violated one or more provisions of
the Rules of Professional Conduct and has caused harm or potential harm to a
client, the administration of justice, the profession, or a member of the public,
but the misconduct does not require a censure.

(39) Respondent - a member of the North Carolina State Bar who has been
accused of misconduct or whose conduct is under investigation, but as to which
conduct there has not yet been a determination of whether probable cause exists.

(40) Revised Rules of Professional Conduct - the Rules of Professional
Conduct adopted by the Council of the North Carolina State Bar and approved
by the North Carolina Supreme Court effective July 24, 1997.

(41) Rules of Professional Conduct - the Rules of Professional Conduct
adopted by the Council of the North Carolina State Bar and approved by the
North Carolina Supreme Court and which were in effect from October 7, 1985
through July 23, 1997.

(42) Secretary - the secretary-treasurer of the North Carolina State Bar.

(43) Supreme Court - the Supreme Court of North Carolina.

(44) Will - when used in these rules, means a direction or order which is
mandatory or obligatory.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: December 30, 1998;
February 3, 2000, October 8, 2009

.0104 State Bar Council: Powers and Duties in Discipline and Disability
Matters

The Council of the North Carolina State Bar will have the power and duty

(1) to supervise and conduct disciplinary proceedings in accordance with the
provisions hereinafter set forth;

(2) to appoint members of the commission as provided by statute;

(3) to appoint a counsel. The counsel will serve at the pleasure of the council.
The counsel will be a member of the North Carolina State Bar but will not be
permitted to engage in the private practice of law;

(4) to order the transfer of a member to disability inactive status when such
member has been judicially declared incompetent or has been involuntarily com-
mitted to institutional care because of incompetence or disability;

(5) to accept or reject the surrender of the license to practice law of any mem-
ber of the North Carolina State Bar;

(6) to order the disbarment of any member whose resignation is accepted;

(7) to review the report of any hearing panel upon a petition for reinstate-
ment of a disbarred attorney and to make final determination as to whether the
license will be restored.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: September 7, 1995, October
8, 2009

.0105 Chairperson of the Grievance Committee: Powers and Duties
(a) The chairperson of the Grievance Committee will have the power and
duty
(1) to supervise the activities of the counsel;
(2) to recommend to the Grievance Committee that an investigation be ini-
tiated;
(3) to recommend to the Grievance Committee that a grievance be dis-
missed;
(4) to direct a letter of notice to a respondent or direct the counsel to issue
letters of notice in such cases or under such circumstances as the chairperson
deems appropriate;
(5) to issue, at the direction and in the name of the Grievance Committee, a
letter of caution, letter of warning, an admonition, a reprimand, or a censure
to a member;
(6) to notify a respondent that a grievance has been dismissed, and to notify

the complainant in accordance with Rule .0121 of this subchapter;

(7) to call meetings of the Grievance Committee;

(8) to issue subpoenas in the name of the North Carolina State Bar or direct

the secretary to issue such subpoenas;

(9) to administer or direct the administration of oaths or affirmations to wit-

nesses;

(10) to sign complaints and petitions in the name of the North Carolina State

Bar;

(11) to determine whether proceedings should be instituted to activate a sus-

pension which has been stayed;

(12) to enter orders of reciprocal discipline in the name of the Grievance

Committee;

(13) to direct the counsel to institute proceedings in the appropriate forum

to determine if an attorney is in violation of an order of the Grievance

Committee, the commission, or the council;

(14) to rule on requests for reconsideration of decisions of the Grievance

Committee regarding grievances;

(15) to tax costs of the disciplinary procedures against any defendant against

whom the Grievance Committee imposes discipline, including a minimum

administrative cost of $50;

(16) to dismiss a grievance upon request of the complainant, where it appears

that there is no probable cause to believe that the respondent has violated the

Rules of Professional Conduct and where counsel consents to the dismissal;

(17) to dismiss a grievance where it appears that the grievance has not been

filed within the time period set out in Rule .0111(e);

(18) to dismiss a grievance where it appears that the complaint, even if true,

fails to state a violation of the Revised Rules of Professional Conduct and

where counsel consents to the dismissal;

(19) to dismiss a grievance where it appears that there is no probable cause to

believe that the respondent has violated the Revised Rules of Professional

Conduct and where counsel and a member of the Grievance Committee des-

ignated by the committee consent to the dismissal.

(20) to appoint a subcommittee to make recommendations to the council for

such amendments to the Discipline and Disability Rules as the subcommittee

deems necessary or appropriate.

(b) Absence of Chairperson and Delegation of Duties - The president, vice-
chairperson, or a member of the Grievance Committee designated by the presi-
dent or the chairperson or vice-chairperson of the committee may perform the
functions, exercise the power, and discharge the duties of the chairperson or any
vice-chairperson when the chairperson or a vice-chairperson is absent or disqual-
ified.

(c) Delegation of Authority - The chairperson may delegate his or her
authority to the president, the vice chairperson of the committee, or a member
of the Grievance Committee.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 20, 1995; March
6, 1997; October 2, 1997; March 3, 1999; February 3, 2000; March 10, 2011;
August 23, 2012

.0106 Grievance Committee: Powers and Duties

The Grievance Committee will have the power and duty

(1) to direct the counsel to investigate any alleged misconduct or disability of
a member of the North Carolina State Bar coming to its attention;

(2) to hold preliminary hearings, find probable cause and direct that com-
plaints be filed;

(3) to dismiss grievances upon a finding of no probable cause;

(4) to issue a letter of caution to a respondent in cases wherein misconduct is
not established but the activities of the respondent are unprofessional or not in
accord with accepted professional practice. The letter of caution will recommend
that the respondent be more professional in his or her practice in one or more
ways which are to be specifically identified;

(5) to issue a letter of warning to a respondent in cases wherein no probable
cause is found but it is determined by the Grievance Committee that the conduct
of the respondent is an unintentional, minor, or technical violation of the Rules
of Professional Conduct. The letter of warning will advise the attorney that he or
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she may be subject to discipline if such conduct is continued or repeated. The
warning will specify in one or more ways the conduct or practice for which the
respondent is being warned. A copy of the letter of warning will be maintained
in the office of the counsel for three years subject to the confidentiality provisions
of Rule .0129 of this subchapter;

(6) to issue an admonition in cases wherein the defendant has committed a
minor violation of the Rules of Professional Conduct;

(7) to issue a reprimand wherein the defendant has violated one or more pro-
visions of the Rules of Professional Conduct, and has caused harm or potential
harm to a client, the administration of justice, the profession, or a member of the
public, but the misconduct does not require a censure;

(8) to issue a censure in cases wherein the defendant has violated one or more
provisions of the Rules of Professional Conduct and has caused significant harm
or potential significant harm to a client, the administration of justice, the profes-
sion, or a member of the public, but the misconduct does not require suspension
of the defendant’s license;

(9) to direct that a petition be filed seeking a determination whether a mem-
ber of the North Carolina State Bar is disabled;

(10) to include in any order of admonition, reprimand, or censure a provision
requiring the defendant to complete a reasonable amount of continuing legal
education in addition to the minimum amount required by the North Carolina
Supreme Court;

(11) in its discretion, to refer grievances primarily attributable to unsound law
office management to a program of law office management training approved by
the State Bar in accordance with Rule .0112(i) of this subchapter.

(12) in its discretion, to refer grievances primarily attributable to the respon-
dent's substance abuse or mental health problem to the Lawyer Assistance
Program in accordance with Rule .0112(j) of this subchapter.

(13) in its discretion to refer grievances primarily attributable to the respon-
dent’s failure to employ sound trust accounting techniques to the trust account
supervisory program in accordance with Rule .0112(k) of this subchapter.

(14) to operate the Attorney Client Assistance Program (ACAP). Functions
of ACAP can include without limitation:

(a) assisting clients and attorneys in resolving issues arising in the client/attor-

ney relationship that might be resolved without the need to open grievance

files; and

(b) operating the Fee Dispute Resolution Program.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 3, 1999; December
20, 2000; August 23, 2012; September 25, 2019

.0107 Counsel: Powers and Duties

The counsel will have the power and duty

(1) to initiate an investigation concerning alleged misconduct of a member;

(2) to direct a letter of notice to a respondent when authorized by the chair-
person of the Grievance Committee;

(3) to investigate all matters involving alleged misconduct whether initiated
by the filing of a grievance or otherwise;

(4) to recommend to the chairperson of the Grievance Committee that a
matter be dismissed, that a letter of caution, or a letter of warning be issued, or
that the Grievance Committee hold a preliminary hearing;

(5) to prosecute all disciplinary proceedings before the Grievance Committee,
hearing panels, and the courts;

(6) to represent the North Carolina State Bar in any trial, hearing, or other
proceeding concerning the alleged disability of a member;

(7) to appear on behalf of the North Carolina State Bar at hearings conducted
by the Grievance Committee, hearing panels, or any other agency or court con-
cerning any motion or other matter arising out of a disciplinary or disability pro-
ceeding;

(8) to appear at hearings conducted with respect to petitions for reinstate-
ment of license by suspended or disbarred attorneys or by attorneys transferred
to disability inactive status, to cross-examine witnesses testifying in support of
such petitions, and to present evidence, if any, in opposition to such petitions;

(9) to employ such deputy counsel, investigators, and other administrative
personnel in such numbers as the council may authorize;

(10) to maintain permanent records of all matters processed and of the dis-
position of such matters;

(11) to perform such other duties as the council may direct;

(12) after a finding of probable cause by the Grievance Committee, to desig-
nate the particular violations of the Rules of Professional Conduct to be alleged
in a formal complaint filed with the commission;

(13) to file amendments to complaints and petitions arising out of the same
transactions or occurrences as the allegations in the original complaints or peti-
tions, in the name of the North Carolina State Bar, with the prior approval of the
chairperson of the Grievance Committee;

(14) after a complaint is filed with the commission, to dismiss any or all
claims in the complaint or to negotiate and recommend consent orders of disci-
pline to the hearing panel.

History Note: Statutory Authority G.S. 84-23; G.S. 84-31

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 3, 1999; October 8,
2009

.0108 Chairperson of the Hearing Commission: Powers and Duties
() The chairperson of the Disciplinary Hearing Commission of the North
Carolina State Bar will have the power and duty
(1) to receive complaints alleging misconduct and petitions alleging the
disability of a member filed by the counsel; petitions requesting rein-
statement of license by members who have been involuntarily transferred
to disability inactive status, suspended, or disbarred; motions seeking the
activation of suspensions which have been stayed; and proposed consent
orders of disbarment;
(2) to assign three members of the commission, consisting of two members
of the North Carolina State Bar and one nonlawyer to hear complaints, peti-
tions, motions, and posthearing motions pursuant to Rule .0114(z)(2) of this
subchapter. The chairperson will designate one of the attorney members as
chairperson of the hearing panel. No panel member who hears a disciplinary
matter may serve on the panel which hears the attorney's reinstatement peti-
tion. The chairperson of the commission may designate himself or herself to
serve as one of the attorney members of any hearing panel and will be chair-
person of any hearing panel on which he or she serves. Posthearing motions
filed pursuant to Rule .0114(z)(2) of this subchapter will be considered by
the same hearing panel assigned to the original trial proceeding. Hearing
panel members who are ineligible or unable to serve for any reason will be
replaced with members selected by the commission chairperson;
(3) to set the time and place for the hearing on each complaint or petition;
(4) to subpoena witnesses and compel their attendance and to compel the
production of books, papers, and other documents deemed necessary or
material to any hearing. The chairperson may designate the secretary to issue
such subpoenas;
(5) to consolidate, in his or her discretion for hearing, two or more cases in
which a subsequent complaint or complaints have been served upon a defen-
dant within ninety days of the date of service of the first or a preceding com-
plaing;
(6) to enter orders disbarring members by consent;
(7) to enter an order suspending a member pending disposition of a discipli-
nary proceeding when the member has been convicted of a serious crime or
has pled no contest to a serious crime and the court has accepted the plea.
(b) Delegation of Duty - The vice-chairperson of the Disciplinary Hearing
Commission may perform the function of the chairperson in any matter when
the chairperson is absent or disqualified.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amendments Approved by the Supreme Court: September 7, 1995; October
8, 2009

.0109 Hearing Panel: Powers and Duties

Hearing panels of the Disciplinary Hearing Commission of the North
Carolina State Bar will have the following powers and duties:

(1) to hold hearings on complaints alleging misconduct, or petitions seeking
a determination of disability or reinstatement, or motions seeking the activation
of suspensions which have been stayed, and to conduct proceedings to determine
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if persons or corporations should be held in contempt pursuant to G.S. § 84-
28.1(b1);

(2) to enter orders regarding discovery and other procedures in connection
with such hearings, including, in disability matters, the examination of a mem-
ber by such qualified medical experts as the panel will designate;

(3) to subpoena witnesses and compel their attendance, and to compel the
production of books, papers, and other documents deemed necessary or material
to any hearing. Subpoenas will be issued by the chairperson of the hearing panel
in the name of the commission. The chairperson may direct the secretary to issue
such subpoenas;

(4) to administer or direct the administration of oaths or affirmations to wit-
nesses at hearings;

(5) to make findings of fact and conclusions of law;

(6) to enter orders dismissing complaints in matters before the panel;

(7) to enter orders of discipline against or letters of warning to defendants in
matters before the panel;

(8) to tax costs of the disciplinary proceedings against any defendant against
whom discipline is imposed, provided, however, that such costs will not include
the compensation of any member of the council, panels, or agencies of the North
Carolina State Bar;

(9) to enter orders transferring a member to disability inactive status;

(10) to report to the council its findings of fact and recommendations after
hearings on petitions for reinstatement of disbarred attorneys;

(11) to grant or deny petitions of attorneys secking transfer from disability
inactive status to active status;

(12) to enter orders reinstating suspended attorneys or denying reinstate-
ment. An order denying reinstatement may include additional sanctions in the
event violations of the petitioner's order of suspension are found;

(13) to enter orders activating suspensions which have been stayed or contin-
uing the stays of such suspensions.

(14) to enter orders holding persons and corporations in contempt pursuant
to G.S. § 84-28.1(b1) and imposing such sanctions allowed by law.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28; G.S. 84-28.1

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 3, 1999; October 8,
2009

.0110 Secretary: Powers and Duties in Discipline and Disability Matters

The secretary will have the following powers and duties in regard to discipline
and disability procedures:

(1) to receive grievances for transmittal to the counsel, to receive complaints
and petitions for transmittal to the commission chairperson, and to receive affi-
davits of surrender of license for transmittal to the council;

(2) to issue summonses and subpoenas when so directed by the president, the
chairperson of the Grievance Committee, the chairperson of the commission, or
the chairperson of any hearing panel;

(3) to maintain a record and file of all grievances not dismissed by the
Grievance Committee;

(4) to perform all necessary ministerial acts normally performed by the clerk
of the superior court in complaints filed before the commission;

(5) to enter orders of reinstatement where petitions for reinstatement of sus-
pended attorneys are unopposed by the counsel;

(6) to dismiss reinstatement petitions based on the petitioner's failure to com-
ply with the rules governing the provision and transmittal of the record of rein-
statement proceedings;

(7) to determine the amount of costs assessed in disciplinary proceedings by
the commission.

History Note - Statutory Authority G.S. 84-22; G.S. 84-23; G.S. 84-32(c)

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: October 8, 2009

.0111 Grievances: Form and Filing

() Grievance Filing Form - A grievance may be filed by any person against
a member of the North Carolina State Bar. Such grievance may be written or
oral, verified or unverified, and may be made initially to the counsel. The counsel
may require that a grievance be reduced to writing in affidavit form and may pre-
pare and distribute standard forms for this purpose.

(b) Investigation Approval - Upon the direction of the council or the
Grievance Committee, the counsel will investigate such conduct of any member
as may be specified by the council or Grievance Committee.

(c) The counsel may investigate any matter coming to the attention of the
counsel involving alleged misconduct of a member upon receiving authorization
from the chairperson of the Grievance Committee. If the counsel receives infor-
mation that a member has used or is using illicit drugs, the counsel will follow
the provisions of Rule .0130 of this subchapter.

(d) Confidential Reports of Misconduct - The North Carolina State Bar
may keep confidential the identity of an attorney or judge who reports alleged
misconduct of another attorney pursuant to Rule 8.3 of the Revised Rules of
Professional Conduct and who requests to remain anonymous. Notwithstanding
the foregoing, the North Carolina State Bar will reveal the identity of a reporting
attorney or judge to the respondent attorney where such disclosure is required by
law, or by considerations of due process or where identification of the reporting
attorney or judge is essential to preparation of the attorney's defense to the griev-
ance and/or a formal disciplinary complaint.

(e) Declining to Investigate - The counsel may decline to investigate the fol-
lowing allegations:

(1) that a member provided ineffective assistance of counsel in a criminal

case, unless a court has granted a motion for appropriate relief based upon

the member's conduct;

(2) that a plea entered in a criminal case was not made voluntarily and know-

ingly, unless a court granted a motion for appropriate relief based upon the

member's conduct;

(3) that a member's advice or strategy in a civil or criminal matter was inad-

equate or ineffective.

(f) Time Limits - Limitation of Grievances.

(1) There is no time limitation for initiation of any grievance based upon a

plea of guilty to a felony or upon conviction of a felony.

(2) There is no time limitation for initiation of any grievance based upon alle-

gations of conduct that constitutes a felony, without regard to whether the

lawyer is charged, prosecuted, or convicted of a crime for the conduct.

(3) There is no time limitation for initiation of any grievance based upon con-

duct that violates the Rules of Professional Conduct and has been found by

a court to be intentional conduct by the lawyer. As used in this Rule, “court”

means a state court of general jurisdiction of any state or of the District of

Columbia or a federal court.

(4) All other grievances must be initiated within six years after the last act giv-

ing rise to the grievance.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 20, 1995;
December 30, 1998; October 1, 2003, October 8, 2009

.0112 Investigations: Initial Determination; Notice and Response; Committee
Referrals

(a) Investigation Authority - Subject to the policy supervision of the council
and the control of the chair of the Grievance Committee, the counsel, or other
personnel under the authority of the counsel, will investigate the grievance and
submit to the chair a report detailing the findings of the investigation.

(b) Grievance Committee Action on Initial or Interim Reports - As soon as
practicable after the receipt of the initial or any interim report of the counsel con-
cerning any grievance, the chair of the Grievance Committee may

(1) treat the report as a final report;

(2) direct the counsel to conduct further investigation, including contacting

the respondent in writing or otherwise; or

(3) direct the counsel to send a letter of notice to the respondent.

(c) Letter of Notice, Respondent’s Response, and Request for Copy of
Grievance - If the counsel serves a letter of notice upon the respondent, it will be
served by certified mail and will direct that a response be provided within 15 days
of service of the letter of notice upon the respondent. The response to the letter
of notice shall include a full and fair disclosure of all facts and circumstances per-
taining to the alleged misconduct. The response must be in writing and signed
by the respondent. If the respondent requests it, the counsel will provide the
respondent with a copy of the written grievance unless the complainant requests
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anonymity pursuant to Rule .0111(d) of this subchapter.

(d) Request for Copy of Respondent’s Response - The counsel may provide
to the complainant a copy of the respondents response to the letter of notice
unless the respondent objects thereto in writing.

(¢) Termination of Further Investigation - After the Grievance Committee
receives the response to a letter of notice, the counsel may conduct further inves-
tigation or terminate the investigation, subject to the control of the chair of the
Grievance Committee.

(f) Subpoenas - For reasonable cause, the chair of the Grievance Committee
may issue subpoenas to compel the attendance of witnesses, including the respon-
dent, for examination concerning the grievance and may compel the production
of books, papers, and other documents or writings which the chair deems neces-
sary or material to the inquiry. Each subpoena will be issued by the chair or by
the secretary at the direction of the chair. The counsel, deputy counsel, investiga-
tor, or any members of the Grievance Committee designated by the chair may
examine any such witness under oath or otherwise.

(g) Grievance Committee Action on Final Reports — The Grievance
Committee will consider the grievance as soon as practicable after it receives the
final report of the counsel, except as otherwise provided in these rules.

(h) Failure of Complainant to Sign and Dismissal Upon Request of
Complainant - The investigation into alleged misconduct of the respondent will
not be abated by failure of the complainant to sign a grievance, by settlement or
compromise of a dispute between the complainant and the respondent, or by the
respondent’s payment of restitution. The chair of the Grievance Committee may
dismiss a grievance upon request of the complainant and with consent of the
counsel where it appears that there is no probable cause to believe that the respon-
dent violated the Rules of Professional Conduct.

(i) Referral to Law Office Management Training
(1) If at any time before a finding of probable cause, the Grievance
Committee determines that the alleged misconduct is primarily attributable
to the respondent’s failure to employ sound law office management tech-
niques and procedures, the committee may offer the respondent an opportu-
nity to voluntarily participate in a law office management training program
approved by the State Bar before the committee considers discipline.
If the respondent accepts the committee’s offer to participate in the program,
the respondent will then be required to complete a course of training in law
office management presctibed by the chair which may include a comprehen-
sive site audit of the respondent’s records and procedures as well as attendance
at continuing legal education seminars. If the respondent does not accept the
committee’s offer, the grievance will be returned to the committee’s agenda for
consideration of imposition of discipline.

(2) Completion of Law Office Management Training Program — If the

respondent successfully completes the law office management training pro-

gram, the committee may consider the respondent’s successful completion of
the law office management training program as a mitigating circumstance and
may, but is not required to, dismiss the grievance for good cause shown. If the
respondent fails to successfully complete the law office management training
program as agreed, the grievance will be returned to the committee’s agenda
for consideration of imposition of discipline. The requirement that a respon-
dent complete law office management training pursuant to this rule shall be
in addition to the respondent’s obligation to satisfy the minimum continuing

legal education requirements contained in 27 N.CA.C. 1D .1517.

(j) Referral to Lawyer Assistance Program

(1) If at any time before a finding of probable cause, the Grievance

Committee determines that the alleged misconduct is primarily attributable

to the respondent’s substance abuse or mental health problem, the committee

may offer the respondent an opportunity to voluntarily participate in a reha-
bilitation program under the supervision of the Lawyer Assistance Program

Board before the committee considers discipline.

If the respondent accepts the committee’s offer to participate in a rehabilita-

tion program, the respondent must provide the committee with a written

acknowledgement of the referral on a form approved by the chair. The
acknowledgement of the referral must include the respondent’s waiver of any
right of confidendality that might otherwise exist to permit the Lawyer

Assistance Program to provide the committee with the information necessary

for the committee to determine whether the respondent is in compliance with

the rehabilitation program. If the respondent does not accept the committee’s
offer, the grievance will be returned to the committee’s agenda for considera-
tion of imposition of discipline.
(2) Completion of Rehabilitation Program — If the respondent successfully
completes the rehabilitation program, the committee may consider successful
completion of the program as a mitigating circumstance and may, but is not
required to, dismiss the grievance for good cause shown. If the respondent
fails to complete the rehabilitation program or fails to cooperate with the
Lawyer Assistance Program Board, the Lawyer Assistance Program will report
that failure to the counsel and the grievance will be returned to the commit-
tee’s agenda for consideration of imposition of discipline.
(k) Referral to Trust Accounting Compliance Program
(1) If at any time before a finding of probable cause, the Grievance
Committee determines that the alleged misconduct is primarily attributable
to the respondent’ failure to employ sound trust accounting techniques, the
committee may offer the respondent an opportunity to voluntarily participate
in the State Bars Trust Account Compliance Program for up to two years
before the committee considers discipline.
If the respondent accepts the committee’s offer to participate in the compli-
ance program, the respondent must fully cooperate with the Trust Account
Compliance Counsel and must provide to the Office of Counsel quartetly
proof of compliance with all provisions of Rule 1.15 of the Rules of
Professional Conduct. Such proof shall be in a form satisfactory to the Office
of Counsel. If the respondent does not accept the committee’s offer, the griev-
ance will be returned to the committee’s agenda for consideration of imposi-
tion of discipline.
(2) Completion of Trust Account Compliance Program - If the respondent
successtully completes the program, the committee may consider successful
completion of the program as a mitigating circumstance and may, but is not
required to, dismiss the grievance for good cause shown. If the respondent
does not fully cooperate with the Trust Account Compliance Counsel and/or
does not successfully complete the program, the grievance will be returned to
the committee’s agenda for consideration of imposition of discipline.
(3) The committee will not refer to the program any case involving possible
misappropriation of entrusted funds, criminal conduct, dishonesty, fraud,
mistepresentation, or deceit, or any other case the committee deems inappro-
priate for referral. The committee will not refer to the program any respon-
dent who has not cooperated fully and timely with the committee’s investiga-
tion. If the Office of Counsel or the committee discovers evidence that a
respondent who is participating in the program may have misappropriated
entrusted funds, engaged in criminal conduct, or engaged in conduct involv-
ing dishonesty, fraud, mistepresentation, or deceit, the chair will terminate the
respondent’s participation in the program and the disciplinary process will
proceed. Referral to the Trust Accounting Compliance Program is not a
defense to allegations that a lawyer misappropriated entrusted funds, engaged
in criminal conduct, or engaged in conduct involving dishonesty, fraud, mis-
representation, or deceit, and it does not immunize a lawyer from the disci-
plinary consequences of such conduct.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amendments Approved by the Supreme Court: February 20, 1995; March 6,
1997; December 30, 1998; December 20, 2000; March 6, 2002; March 10,
2011; August 25, 2011; August 23, 2012; March 5, 2015

.0113 Proceedings Before the Grievance Committee

(a) Probable Cause - The Grievance Committee or any of its panels acting as
the Grievance Committee with respect to grievances referred to it by the chair-
person of the Grievance Committee will determine whether there is probable
cause to believe that a respondent is guilty of misconduct justifying disciplinary
action. In its discretion, the Grievance Committee or a panel thereof may find
probable cause regardless of whether the respondent has been served with a writ-
ten letter of notice. The respondent may waive the necessity of a finding of prob-
able cause with the consent of the counsel and the chairperson of the Grievance
Committee. A decision of a panel of the committee may not be appealed to the
Grievance Committee as a whole or to another panel (except as provided in 27

N.CA.C. 1A, .0701(2)(3)).
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(b) Oaths and Affirmations - The chairperson of the Grievance Committee
will have the power to administer oaths and affirmations.

(c) Record of Grievance Committee's Determination - The chairperson will
keep a record of the Grievance Committee's determination concerning each
grievance and file the record with the secretary.

(d) Subpoenas - The chairperson will have the power to subpoena witnesses,
to compel their attendance, and compel the production of books, papers, and
other documents deemed necessary or material to any preliminary hearing. The
chairperson may designate the secretary to issue such subpoenas.

(e) Closed Meetings - The counsel and deputy counsel, the witness under
examination, interpreters when needed, and, if deemed necessary; a stenographer
or operator of a recording device may be present while the committee is in session
and deliberating, but no persons other than members may be present while the
committee is voting,

(f) Disclosure of Matters Before the Grievance Committee - The results of
any deliberation by the Grievance Committee will be disclosed to the counsel and
the secretary for use in the performance of their duties. Otherwise, a member of
the committee, the staff of the North Carolina State Bar, any interpreter, stenog-
rapher, operator of a recording device, or any typist who transcribes recorded tes-
timony may disclose matters occurring before the committee only when so direct-
ed by the committee or a court of record.

(2 Quorum Requirement - At any preliminary hearing held by the
Grievance Committee, a quorum of one-half of the members will be required to
conduct any business. Affirmative vote of a majority of members present will be
necessary to find that probable cause exists. The chairperson will not be counted
for quorum purposes and will be eligible to vote regarding the disposition of any
grievance only in case of a tie among the regular voting members.

(h) Results of Grievance Committee Deliberations - If probable cause is
found and the committee determines that a hearing is necessary, the chairperson
will direct the counsel to prepare and file a complaint against the respondent. If
the committee finds probable cause but determines that no hearing is necessary,
it will direct the counsel to prepare for the chairperson’s signature an admonition,
reprimand, or censure. If no probable cause is found, the grievance will be dis-
missed or dismissed with a letter of warning or a letter of caution.

() Letters of Caution - If no probable cause is found but it is determined by
the Grievance Committee that the conduct of the respondent is unprofessional
or not in accord with accepted professional practice, the committee may issue a
letter of caution to the respondent recommending that the respondent be more
professional in his or her practice in one or more ways which are to be specifically
identified.

(j) Letters of Warning
(1) If no probable cause is found but it is determined by the Grievance
Committee that the conduct of the respondent is an unintentional, minor, or
technical violation of the Rules of Professional Conduct, the committee may
issue a letter of warning to the respondent. The letter of warning will advise
the respondent that he or she may be subject to discipline if such conduct is
continued or repeated. The letter will specify in one or more ways the conduct
or practice for which the respondent is being warned. The letter of warning
will not constitute discipline of the respondent.
(2) A copy of the letter of warning will be maintained in the office of the
counsel for three years. If relevant, a copy of the letter of warning may be
offered into evidence in any proceeding filed against the respondent before the
commission within three years after the letter of warning is issued to the
respondent. In every case filed against the respondent before the commission
within three years after the letter of warning is issued to the respondent, the
letter of warning may be introduced into evidence as an aggravating factor
concerning the issue of what disciplinary sanction should be imposed. A copy
of the letter of warning may be disclosed to the Grievance Committee if
another grievance is filed against the respondent within three years after the
letter of warning is issued to the respondent.

(3) Service of Process

(A) If valid service upon the respondent has previously been accomplished
by certified mail, personal service, publication, or acceptance of service by
the respondent or the respondent’s counsel, a copy of the letter of warning
may be served upon the respondent by mailing a copy of the letter of warn-
ing to the respondent’s last known address on file with the State Bar. Service

shall be deemed complete upon deposit of the letter of warning in a post-

paid, propetly addressed wrapper in a post office or official depository under

the exclusive care and custody of the United States Postal Service.

(B) If valid service upon the respondent has not previously been accom-

plished by certified mail, personal service, publication, or acceptance of

service by the respondent or the respondent’s counsel, a copy of the letter of

warning shall be served upon the respondent by certified mail or personal

service. If diligent efforts to serve the respondent by certified mail and by

personal service are unsuccessful, the letter of warning shall be deemed

served by mailing a copy of the letter of warning to the respondent’s last

known address on file with the State Bar. Service shall be deemed complete

upon deposit of the letter of warning in a postpaid, properly addressed

wrapper in a post office or official depository under the exclusive care and

custody of the United States Postal Service. Within 15 days after service, the

respondent may refuse the letter of warning and request a hearing before the

commission to determine whether the respondent violated the Rules of

Professional Conduct. Such refusal and request will be in writing, addressed

to the Grievance Committee, and served on the secretary by certified mail,

return receipt requested. The refusal will state that the letter of warning is

refused. If the respondent does not servea refusal and request within 15 days

after service upon the respondent of the letter of warning, the letter of warn-

ing will be deemed accepted by the respondent. An extension of time may

be granted by the chairperson of the Grievance Committee for good cause

shown.
(4) In cases in which the respondent refuses the letter of warning, the counsel
will prepare and file a complaint against the respondent at the commission.
(k) Admonitions, Reprimands, and Censures
(1) If probable cause is found but it is determined by the Grievance
Committee that a complaint and hearing are not warranted, the committee
shall issue an admonition in cases in which the respondent has committed a
minor violation of the Rules of Professional Conduct, a reprimand in cases in
which the respondents conduct has violated one or more provisions of the
Rules of Professional Conduct and caused harm or potential harm to a client,
the administration of justice, the profession, or members of the public, or a
censure in cases in which the respondent has violated one or more provisions
of the Rules of Professional Conduct and the harm or potential harm caused
by the respondent is significant and protection of the public requires more
serious discipline. To determine whether more serious discipline is necessary
to protect the public or whether the violation is minor and less serious disci-
pline is sufficient to protect the public, the committee shall consider the fac-
tors delineated in subparagraphs (2) and (3) below.
(2) Censure Factors - Factors that shall be considered in determining whether
protection of the public requires a censure include, but are not limited to, the
following;

(A) prior discipline for the same or similar conduct;

(B) prior notification by the North Carolina State Bar of the wrongfulness

of the conduct;

(©) refusal to acknowledge wrongful nature of conduct;

(D) lack of indication of reformation;

(E) likelihood of repetition of misconduct;

(F) uncooperative attitude toward disciplinary process;

(G) pattern of similar conduct;

(H) violation of the Rules of Professional Conduct in more than one unre-

lated matter;

(I) lack of efforts to rectify consequences of conduct;

(J) imposition of lesser discipline would fail to acknowledge the seriousness

of the misconduct and would send the wrong message to members of the

Bar and the public regarding the conduct expected of members of the Bar;

(K) notification contemporaneous with the conduct at issue of the wrongful

nature of the conduct and failure to take remedial action.
(3) Admonition Factors - Factors that shall be considered in determining
whether the violation of the Rules is minor and warrants issuance of an admo-
nition include, but are not limited to, the following:

(A) lack of prior discipline for same or similar conduct;

(B) recognition of wrongful nature of conduct;

(C) indication of reformation;
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(D) indication that repetition of misconduct not likely;

(E) isolated incident;

(F) violation of the Rules of Professional Conduct in only one matter;

(G) lack of harm or potential harm to client, administration of justice, pro-
fession, or members of the public;

(H) efforts to rectify consequences of conduct;

(I) inexperience in the practice of law;

(J) imposition of admonition appropriately acknowledges the minor nature
of the violation(s) of the Revised Rules of Professional Conduct;

(K) notification contemporaneous with the conduct at issue of the wrongful
nature of the conduct resulting in efforts to take remedial action;

(L) personal or emotional problems contributing to the conduct at issue;
(M) successful participation in and completion of contract with Lawyer’s
Assistance Program where mental health or substance abuse issues con-
tributed to the conduct at issue.

(1) Procedures for Admonitions, Reprimands, and Censures

(1) A record of any admonition, reprimand, or censure issued by the

Grievance Committee will be maintained in the office of the secretary.

@

(A) If valid service upon the respondent has previously been accomplished
by certified mail, personal service, publication, or acceptance of service by
the respondent or the respondent’s counsel, a copy of the admonition, rep-
rimand, or censure may be served upon the respondent by mailing a copy
of the admonition, reprimand, or censure to the respondents last known
address on file with the State Bar. Service shall be deemed complete upon
deposit of the admonition, reprimand, or censure in a postpaid, properly
addressed wrapper in a post office or official depository under the exclusive
care and custody of the United States Postal Service.

(B) If valid service upon the respondent has not previously been accom-
plished by certified mail, personal service, publication, or acceptance of
service by the respondent or the respondent’s counsel, a copy of the admo-
nition, reprimand, or censure shall be served upon the respondent by certi-
fied mail or personal service. If diligent efforts to serve the respondent by
certified mail and by personal service are unsuccessful, the respondent shall
be served by mailing a copy of the admonition, reprimand, or censure to
the respondent’s last known address on file with the State Bar. Service shall
be deemed complete upon deposit of the admonition, reprimand, or cen-
sure in a postpaid, propetly addressed wrapper in a post office or official
depository under the exclusive care and custody of the United States Postal
Service.

(3) Within 15 days after service the respondent may refuse the admonition,

reprimand, or censure and request a hearing before the commission. Such

refusal and request will be in writing, addressed to the Grievance Committee,
and served upon the secretary by certified mail, return receipt requested. The
refusal will state that the admonition, reprimand, or censure is refused.

(4) If a refusal and request are not served upon the secretary within 15 days

after service upon the respondent of the admonition, reprimand, or censure,

the admonition, reprimand, or censure will be deemed accepted by the
respondent. An extension of time may be granted by the chairperson of the

Grievance Committee for good cause shown. A censure that is deemed

accepted by the respondent must be filed as provided by Rule .0127(a)(3) of

this subchapter.

(5) In cases in which the respondent refuses an admonition, reprimand, or

censure, the counsel will prepare and file a complaint against the respondent

at the commission.

(m) Disciplinary Hearing Commission Complaints - Formal complaints
will be issued in the name of the North Carolina State Bar as plainff and signed
by the chairperson of the Grievance Committee. Amendments to complaints
may be signed by the counsel alone, with the approval of the chairperson of the
Grievance Committee.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 3, 1999; February 3,
2000; October 8, 2009; March 27, 2019; September 25, 2020

.0114 Proceedings Before the Disciplinary Hearing Commission: General Rules
Applicable to All Proceedings

(a) Applicable Procedure - Except where specific procedures are provided by
these rules, pleadings and proceedings before a hearing panel will conform as
nearly as practicable with the requirements of the North Carolina Rules of Civil
Procedure and for trial of nonjury civil cases in the superior courts. Any specific
procedure set out in these rules controls, and where specific procedures are set out
in these rules, the Rules of Civil Procedure will be supplemental only.

(b) Continuances - The chairperson of the hearing panel may continue any
hearing for good cause shown. After a hearing has commenced, continuances will
only be granted pursuant to Rule .0116(b).

(c) Appearance By or For the Defendant - The defendant may appear pro se
or may be represented by counsel. The defendant may not act pro se if he or she
is represented by counsel.

(1) Pro Se Defendant’s Address - When a defendant appears in his or her own
behalf in a proceeding, the defendant will file with the clerk, with proof of
delivery of a copy to the counsel, an address at which any notice or other writ-
ten communication required to be served upon the defendant may be sent, if
such address differs from the address on record with the State Bar’s member-
ship department.

(2) Notice of Appearance - When a defendant is represented by an attorney

in a proceeding, the attorney will file with the clerk a written notice of such

appearance which will state his or her name, address and telephone number,
the name and address of the defendant on whose behalf he or she appears, and
the caption and docket number of the proceeding. Any additional notice or

other written communication required to be served on or furnished to a

defendant during the pendency of the hearing will be sent to defendant’s

attorney of record in lieu of transmission to the defendant.

(d) Filing Time Limits - Pleadings or other documents in formal proceed-
ings required or permitted to be filed under these rules must be received for fil-
ing by the clerk of the commission within the time limits, if any, for such filing.
The date of the receipt by the clerk, and not the date of deposit in the mail, is
determinative.

() Form of Papers - All papers presented to the commission for filing will be
on letter size paper (8 1/2 x 11 inches) with the exception of exhibits. The clerk
will require a party to refile any paper that does not conform to this size.

(f) Subpoenas - The hearing panel will have the power to subpoena witnesses
and compel their attendance, and to compel the production of books, papers, and
other documents deemed necessary or material to any hearing as permitted in
civil cases under the North Carolina Rules of Civil Procedure. Such process will
be issued in the name of the hearing panel by its chairperson, or the chairperson
may designate the secretary of the North Carolina State Bar to issue such process.
The plaintiff and the defendant have the right to invoke the powers of the panel
with respect to compulsory process for witnesses and for the production of books,
papers, and other writings and documents.

(g) Admissibility of Evidence - In any hearing, admissibility of evidence will
be governed by the rules of evidence applicable in the superior court of North
Carolina at the time of the hearing. The chairperson of the hearing panel will rule
on the admissibility of evidence, subject to the right of any member of the panel
to question the ruling. If a member of the panel challenges a ruling relating to
admissibility of evidence, the question will be decided by a majority vote of the
hearing panel.

(h) Defendant as Witness — The defendant will, except as otherwise provided
by law, be competent and compellable to give evidence for either party.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28; G.S. 84-28.1;
G.S. 84-29; G.S. 84-30; G.S. 84-32(a)

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: October 2, 1997; December
30, 1998; March 2, 2006; October 8, 2009; September 22, 2016

.0115 Proceedings Before the Disciplinary Hearing Commission: Pleadings and
Prehearing Procedure

(a) Complaint and Service - The counsel will file the complaint with the clerk
of the commission. The counsel will cause a summons and a copy of the com-
plaint to be served upon the defendant and will inform the clerk of the date of
service. The clerk will deliver a copy of the complaint to the chairperson of the
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commission and will inform the chairperson of the date that service on the defen-
dant was effected. Service of complaints and summonses and other documents or
papers will be accomplished as set forth in the North Carolina Rules of Civil
Procedure.

(b) Notice Pleading - Complaints in disciplinary actions will allege the
charges with sufficient precision to clearly apprise the defendant of the conduct
which is the subject of the complaint.

(c) Answer - Within 20 days after the service of the complaint, unless further
time is allowed by the chairperson of the commission or of the hearing panel
upon good cause shown, the defendant will file an answer to the complaint with
the dlerk of the commission and will serve a copy on the counsel.

(d) Designation of Hearing Panel - Within 20 days after service of the com-
plaint upon the defendant, the chairperson of the commission will designate a
hearing panel from among the commission members. The chairperson will notify
the counsel and the defendant of the composition of the hearing panel.

(e) Scheduling Conference - The chairperson of the hearing panel will hold
a scheduling conference with the parties within 20 days after the filing of the
answer by the defendant unless another time is set by the chairperson of the com-
mission. The chairperson of the hearing panel will notify the counsel and the
defendant of the date, time, and venue (e.g., in person, telephone, video confer-
ence) of the scheduling conference. At the scheduling conference, the parties will
discuss anticipated issues, amendments, motions, any settlement conference, and
discovery. The chairperson of the hearing panel will set dates for the completion
of discovery and depositions, for the filing of motions, for the pre-hearing con-
ference, for the filing of the stipulation on the pre-hearing conference, and for the
hearing, and may order a settlement conference. The hearing date shall not be less
than 60 days from the final date for discovery and depositions unless otherwise
consented to by the parties. The chairperson of the hearing panel may impose
sanctions against any party who willfully fails to participate in good faith in the
scheduling conference or willfully fails to comply with a scheduling order issued
pursuant to this section. The sanctions which may be imposed include but are
not limited to those enumerated in Rule 37(b) of the NC Rules of Civil
Procedure.

() Failure to File an Answer - Failure to file an answer admitting or denying
the allegations of the complaint or asserting the grounds for failing to do so with-
in the time specified by this rule will be grounds for entry of the defendants
default. If the defendant fails to file an answer to the complaint, the allegations
contained in the complaint will be deemed admitted.

(g) Default

(1) The clerk will enter the defendant’s default when the fact of default is

made to appear by motion of the counsel or otherwise.

(2) The counsel may thereupon apply to the hearing panel for default orders

as follows:

(A) For an order making findings of fact and conclusions of law. Upon such
motion, the hearing panel shall enter an order making findings of fact and
conclusions of law as established by the facts deemed admitted by the
default. The hearing panel shall then set a date for hearing at which the sole
issue shall be the discipline to be imposed.

(B) For an order of discipline. Upon such motion, the hearing panel shall
enter an order making findings of fact and conclusions of law as established
by the facts deemed admitted by the default. If such facts provide sufficient
basis, the hearing panel shall enter an order imposing the discipline deemed
to be appropriate. The hearing panel may, in its discretion, set a hearing date
and hear such additional evidence as it deems necessary to determine appro-
priate discipline prior to entering the order of discipline.

(3) For good cause shown, the hearing panel may set aside the entry of default.

(4) After an order imposing discipline has been entered by the hearing panel

upon the defendant’s default, the hearing panel may set aside the order in

accordance with Rule 60(b) of the North Carolina Rules of Civil Procedure.

(h) Discovery - Discovery will be available to the parties in accordance with
the North Carolina Rules of Civil Procedure. Any discovery undertaken must be
completed by the date set in the scheduling order unless the time for discovery is
extended by the chairperson of the hearing panel for good cause shown. Upon a
showing of good cause, the chairperson of the hearing panel may reschedule the
hearing to accommodate completion of reasonable discovery.

(i) Settlement - The parties may meet by mutual consent prior to the hearing

to discuss the possibility of settlement of the case or the stipulation of any issues,
facts, or matters of law. Any proposed settlement of the case will be subject to the
approval of the hearing panel. The hearing panel may reject a proposed settlement
agreement but only after conducting a conference with the parties. The chairper-
son of the hearing panel will notify the counsel and the defendant of the date,
time, and venue (e.g., in person, telephone, videoconference) of the conference.
If, after the conference the first hearing panel rejects a proposed settlement,
another hearing panel must be empanelled to try the case, unless all parties con-
sent to proceed with the original hearing panel. The parties may submit a pro-
posed settlement to a second hearing panel and may, upon the agreement of both
parties, request a conference with the panel, but the parties shall not have the right
to request a third hearing panel if the settlement order is rejected by the second
hearing panel. The second hearing panel shall either accept the settlement pro-
posal or hold a hearing upon the allegations of the complaint.

(j) Settlement Conference - Either party may request, or the chair of the hear-
ing panel may order, appointment of a commission member to conduct a settle-
ment conference.

(1) Such request shall be filed with the cletk of the commission and must be
made no later than 60 days prior to the date set for hearing.
(2) Upon such request, the chairperson of the commission shall select and
assigh a commission member not assigned to the hearing panel in the case to
conduct a settlement conference and shall notify the parties of the commis-
sion member assigned and the date by which the settlement conference must
be held. The settlement conference must be no later than 30 days prior to the
date set for hearing.
(3) The commission member conducting the settlement conference will set
the date, time, and manner.
(4) At the settlement conference, the parties will discuss their positions and
desired resolution and the commission member will provide input regarding
the case and resolution.
(5) The commission member’s evaluation and input shall be advisory only
and not binding,
(6) All statements and/or admissions made at the settlement conference shall
be for settlement purposes only and shall not be admissible at any hearing in
the case. Evidence that is otherwise discoverable, however, shall not be exclud-
ed from admission at hearing merely because it is presented in the course of
the settlement conference.
(k) Prehearing Conference and Order
(1) Unless default has been entered by the clerk, the parties shall hold a pre-
hearing conference. The prehearing conference shall be arranged and held by
the dates established in the scheduling order.
(2) Prior to or during the prehearing conference, the parties shall: exchange
witness and exhibit lists; discuss stipulations of undisputed facts; discuss the
issues for determination by the hearing panel; and exchange contested issues
if the parties identify differing contested issues.
(3) Within five days after the date of the prehearing conference, each party
shall provide the other with any documents or items identified as exhibits but
not previously provided to the other party.
(4) The parties shall memorialize the prehearing conference in a document
tiled “Stipulation on Prehearing Conference” that shall address the items and
utilize the format in the sample provided to the parties by the clerk. By the
date set in the scheduling order, the parties shall submit the Stipulation on
Prehearing Conference to the clerk to provide to the hearing panel.
(5) Upon five days notice to the parties, at the discretion of the chairperson
of the hearing panel, the chairperson may order the parties to meet with the
chairperson or any designated member of the hearing panel for the purpose
of promoting the efficiency of the hearing. The participating member of the
panel shall have the power to issue such orders as may be appropriate. The
venue (e.g., telephone, videoconference, in person) shall be set by the hearing
panel member.

(6) The chairperson of the hearing panel may impose sanctions against any

party who willfully fails to participate in good faith in a prehearing conference

or hearing or who willfully fails to comply with a prehearing order issued pur-
suant to this section. The sanctions which may be imposed include but are
not limited to those enumerated in Rule 37(b) of the NC Rules of Procedure.

(7) Evidence or witnesses not included in the Stipulation on Prehearing
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Conference may be excluded from admission or consideration at the hearing,
(1) Prehearing Motions - The chairperson of the hearing panel, without con-
sulting the other panel members, may hear and dispose of all prehearing motions
except motions the granting of which would result in dismissal of the charges or
final judgment for either party. All motions which could result in dismissal of the
charges or final judgment for either party will be decided by a majority of the
members of the hearing panel. The following procedures shall apply to all pre-
hearing motions, including motions which could result in dismissal of all or any
of the allegations or could result in final judgment for either party on all or any
claims:
(1) Parties shall file motions with the clerk of the commission. Parties may
submit motions by regular mail, overnight mail, or in person. Motions trans-
mitted by facsimile or by email will not be accepted for filing except with the
advance written permission of the chairperson of the hearing panel. Parties
shall not deliver motions or other communications directly to members of the
hearing panel unless expressly directed in writing to do so by the chairperson
of the hearing panel.
(2) Motions shall be served as provided in the NC Rules of Civil Procedure.
(3) The non-moving party shall have ten days from the filing of the motion
to respond. If the motion is served upon the non-moving party by regular
mail only, then the non-moving party shall have 13 days from the filing of the
motion to respond. Upon good cause shown, the chairperson of the hearing
panel may shorten or extend the time period for response.
(4) Any prehearing motion may be decided on the basis of the parties’ written
submissions. Oral argument may be allowed in the discretion of the chairper-
son of the hearing panel. The chairperson shall set the time, date, and manner
of oral argument. The chairperson may order that argument on any prehear-
ing motion may be heard in person or by telephone or electronic means of
communication.
(5) Any motion included in or with a defendants answer will not be acted
upon, and no response from the non-moving party will be due, unless and
until a party files a notice requesting action by the deadline for filing motions
set in the scheduling order. The due date for response by the non-moving
party will run from the date of the filing of the notice.
History Note: Statutory Authority G.S. 84-23
Adopted by the Supreme Court September 22, 2016
Amendments Approved by the Supreme Court: September 28, 2017

.0116 Proceedings Before the Disciplinary Hearing Commission: Formal
Hearing

(a) Public Hearing
(1) The defendant will appear in person before the hearing panel at the time
and place named by the chairperson. The hearing will be open to the public
except that for good cause shown the chairperson of the hearing panel may
exclude from the hearing room all persons except the parties, counsel, and
those engaged in the hearing. No hearing will be closed to the public over the
objection of the defendant.

(2) Media Coverage - Absent a showing of good cause, the chairperson of the

hearing panel shall permit television, motion picture and still photography

cameras, broadcast microphones and recorders (electronic media) to record
and broadcast formal hearings. A media oudet shall file a motion with the
cletk of the commission seeking permission to utilize electronic media to
record or broadcast a hearing no less than 48 hours before the hearing is
scheduled to begin. The chairperson will rule on the motion no less than 24
hours before the hearing is scheduled to begin. Any order denying a motion
to permit the use of electronic media to record or broadcast a formal hearing
shall contain written findings of fact setting forth the facts constituting good
cause to support that decision. Except as otherwise provided in this para-
graph, the provisions of Rule 15 of the General Rules of Practice for the

Superior and District Courts (Electronic Media and Stll Photography

Coverage of Public Judicial Proceedings) shall apply to electronic media cov-

erage of hearings before the commission.

(b) Continuance After a Hearing Has Commenced - After a hearing has
commenced, no continuances other than an adjournment from day to day will
be granted, except to await the filing of a controlling decision of an appellate
court, by consent of all parties, or where extreme hardship would result in the

absence of a continuance.

(c) Burden of Proof

(1) Unless otherwise provided in these rules, the State Bar shall have the bur-

den of proving by clear, cogent, and convincing evidence that the defendant

violated the Rules of Professional Conduct.

(2) In any complaint or other pleading or in any trial, hearing, or other pro-

ceeding, the State Bar is not required to prove the nonexistence of any exemp-

tion or exception contained in the Rules of Professional Conduct. The burden
of proving any exemption or exception shall be upon the person claiming its
benefit.

(d) Orders - At the conclusion of any disciplinary case, the hearing panel will
file an order which will include the panel’s findings of fact and conclusions of law.
When one or more rule violations has been established by summary judgment,
the order of discipline will set out the undisputed material facts and conclusions
of law established by virtue of summary judgment, any additional facts and con-
clusions of law pertaining to discipline, and the disposition. All final orders will
be signed by the members of the panel, or by the chairperson of the panel on
behalf of the panel, and will be filed with the clerk.

(e) Preservation of the Record - The clerk will ensure that a complete record
is made of the evidence received during the course of all hearings before the com-
mission as provided by G.S. 7A-95 for trials in the superior court. The clerk will
preserve the record and the pleadings, exhibits, and briefs of the parties.

(f) Discipline - If the charges of misconduct are established, the hearing panel
will consider any evidence relevant to the discipline to be imposed.

(1) Suspension or disbarment is appropriate where there is evidence that the

defendant’s actions resulted in significant harm or potential significant harm

to the clients, the public, the administration of justice, or the legal profession,
and lesser discipline is insufficient to adequately protect the public. The fol-
lowing factors shall be considered in imposing suspension or disbarment:
(A) intent of the defendant to cause the resulting harm or potential harm;
(B) intent of the defendant to commit acts where the harm or potential
harm is foreseeable;
(O circumstances reflecting the defendants lack of honesty, trustworthi-
ness, or integrity;
(D) elevation of the defendant’s own interest above that of the client;
(E) negative impact of defendant’s actions on client’s or public’s perception
of the profession;
(F) negative impact of the defendant’s actions on the administration of jus-
tice;
(G) impairment of the clients ability to achieve the goals of the representa-
tion;
(H) effect of defendant’s conduct on third parties;
(I) acts of dishonesty, misrepresentation, deceit, or fabrication;
(J) multiple instances of failure to participate in the legal profession’s self-
regulation process.

(2) Disbarment shall be considered where the defendant is found to engage

in:

(A) acts of dishonesty, misrepresentation, deceit, or fabrication;

(B) impulsive acts of dishonesty, misrepresentation, deceit, or fabrication
without timely remedial efforts;

(C) misappropriation or conversion of assets of any kind to which the
defendant or recipient is not entitled, whether from a client or any other
source; or

(D) commission of a felony.

(3) In all cases, any or all of the following factors shall be considered in impos-

ing the appropriate discipline:

(A) prior disciplinary offenses in this state or any other jurisdiction, or the
absence thereof;

(B) remoteness of prior offenses;

(C) dishonest or selfish motive, or the absence thereof;

(D) timely good faith efforts to make restitution or to rectify consequences
of misconduct;

(E) indifference to making restitution;

(F) a pattern of misconduct;

(G) multiple offenses;

(H) effect of any personal or emotional problems on the conduct in ques-
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tion;

(I) effect of any physical or mental disability or impairment on the conduct
in question;

(J) interim rehabilitation;

(K) full and free disclosure to the hearing panel or cooperative attitude
toward the proceedings;

(L) delay in disciplinary proceedings through no fault of the defendant
attorney;

(M) bad faith obstruction of the disciplinary proceedings by intentionally
failing to comply with rules or orders of the disciplinary agency;

(N) submission of false evidence, false statements, or other deceptive prac-
tices during the disciplinary process;

(O) refusal to acknowledge wrongful nature of conduct;

(P) remorse;

(Q) character or reputation;

(R) vulnerability of victim

(S) degree of experience in the practice of law;

(T) issuance of a letter of warning to the defendant within the three years
immediately preceding the filing of the complaing;

(U) imposition of other penalties or sanctions;

(V) any other factors found to be pertinent to the consideration of the dis-
cipline to be imposed.

(g) Service of Final Orders - The clerk will serve the defendant with the final
order of the hearing panel by certified mail, return receipt requested, or by per-
sonal service. A defendant who cannot, with reasonable diligence, be served by
certified mail or personal service shall be deemed served when the clerk deposits
a copy of the order enclosed in a postpaid, propetly addressed wrapper in a post
office or official depository under the exclusive care and custody of the United
States Postal Service addressed to the defendant’s last known address on file with
the NC State Bar.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court September 22, 2016

Amendments Approved by the Supreme Court: March 16, 2017

.0117 Proceedings Before the Disciplinary Hearing Commission: Posttrial
Motions
(a) New Trials and Amendments of Judgments (N.C. R. Civ. 59)
(1) Either party may request a new trial or amendment of the hearing panel’s
final order, based on any of the grounds set out in Rule 59 of the North
Carolina Rules of Civil Procedure.
(2) A motion for a new trial or amendment of judgment will be filed with the
clerk no later than 20 days after service of the final order upon the defendant.
Supporting affidavits, if any, and a memorandum setting forth the basis of the
motion together with supporting authorities, will be filed with the motion.
(3) The opposing party will have 20 days from service of the motion to file a
written response, any reply affidavits, and a memorandum with supporting
authorities.
(4) The hearing panel may rule on the motion based on the parties’ written
submissions or may, in its discretion, order oral argument.
(b) Relief from Judgment or Order (N.C. R. Civ. 60)
(1) Either party may file a motion for relief from the final judgment or order,
based on any of the grounds set out in Rule 60 of the North Carolina Rules
of Civil Procedure.
(2) A motion for relief from the final judgment or order will be filed with the
cletk no later than one year after service of the final order upon the defendant.
Supporting affidavits, if any, and a memorandum setting forth the basis of the
motion together with supporting authorities, will be filed with the motion.
(3) The opposing party will have 20 days from service of the motion to file a
written response, any reply affidavits, and a memorandum with supporting
authorities.
(4) The clerk will promptly transmit the motion and any response to the
chairperson of the commission, who will appoint a hearing panel. The chair-
person will appoint the members of the hearing panel that originally heard the
matter wherever practicable.
(5) The hearing panel may rule on the motion based on the parties’ written
submissions or may, in its discretion, order oral argument.

(c) Effect of Filing Motion - The filing of a motion requesting a new trial,
amendment of the judgment, or relief from the final judgment or order under
this section will not automatically stay or otherwise affect the effective date of an
order of the commission.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court September 22, 2016

.0118 Proceedings Before the Disciplinary Hearing Commission: Stayed
Suspension
() Procedures: Non-compliance with Conditions - In any case in which a
period of suspension is stayed upon compliance by the defendant with condi-
tions, the commission will retain jurisdiction of the matter until all conditions are
satisfied. The following procedures apply during a stayed suspension:
(1) If, during the period the stay is in effect, the counsel receives information
tending to show that a condition has been violated, the counsel may, with the
consent of the chairperson of the Grievance Committee, file a motion in the
cause with the clerk of the commission specifying the violation and secking
an order lifting the stay and activating the suspension. The counsel will serve
a copy of the motion upon the defendant.
(2) The derk will promptly transmit the motion to the chairperson of the
commission. The chairperson will appoint a hearing panel to hold a hearing,
appointing the members of the hearing panel that originally heard the matter
wherever practicable. The chairperson of the commission will notify the
counsel and the defendant of the composition of the hearing panel and the
time and place for the hearing.
(3) At the hearing, the State Bar will have the burden of proving by the greater
weight of the evidence that the defendant violated a condition of the stay.
(4) If the hearing panel finds by the greater weight of the evidence that the
defendant violated a condition of the stay, the panel may enter an order lifting
the stay and activating the suspension, or any portion thereof. Alternatively,
the panel may allow the stay to remain in effect for the original term of the
stay, may extend the term of the stay, and/or may include modified or addi-
tional conditions for the suspension to remain stayed. If the panel finds that
the defendant violated a condition of the stay, the panel may tax the defendant
with administrative fees and costs.
(A) In any order lifting a stay and activating a suspension in whole or in
part, the panel may include a provision allowing the defendant to apply for
a stay of the activated suspension on such terms and conditions as the panel
concludes are appropriate.
(B) The panel may impose modified or additional conditions: (a) which the
defendant must satisfy to obtain a stay of an activated suspension; (b) with
which the defendant must comply during the stay of an activated suspen-
sion; and/or (c) which the defendant must satisfy to be reinstated to active
status at the end of the activated suspension period.
(C) If the panel activated the entire period of suspension, in order to be rein-
stated at the end of the activated suspension, the defendant must comply
with the requirements of Rule .0129(b) of this subchapter and with any
requirements imposed in previous orders entered by the commission.
(D) If the panel activated only a portion of the suspension, in order to be
returned to active status at the end of the period of activated suspension the
defendant must file a motion with the commission seeking a stay of the
remainder of the original term of suspension. If the defendant is granted a
stay of the remainder of the original term of suspension, the panel may
impose modified and/or additional conditions with which the defendant
must comply during the stayed suspension.
(5) If the panel finds that the greater weight of the evidence does not establish
that the defendant violated a condition of the stay, it will enter an order con-
tinuing the stay.
(6) In any event, the panel will include in its order findings of fact and con-
clusions of law in support of its decision.
(b) Completion of Stayed Suspension; Continuation of Stay if Motion
Alleging Lack of Compliance is Pending
(1) Unless there is pending a motion or proceeding in which it is alleged that
the defendant failed to comply with the conditions of the stay, the defendant’s
obligations under an order of discipline end upon expiration of the period of
the stay.
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(2) When the period of the stay of the suspension would otherwise have ter-
minated, if a motion or proceeding is pending in which it is alleged that the
defendant failed to comply with the conditions of the stay, the commission
retains jurisdiction to lift the stay and activate all or any part of the suspension.
The defendant’s obligation to comply with the conditions of the existing stay
remains in effect until any such pending motion or proceeding is resolved.

(c) Applying for Stay of Suspension - The following procedures apply to a
motion to stay a suspension:

(1) The defendant shall file a motion for stay with the clerk and serve a copy
of the motion and all attachments upon the counsel. Such motion shall be
filed no earlier than 60 days before the first date of eligibility to apply for a
stay. The commission will not consider any motion filed earlier than 60 days
before the first date of eligibility to apply for a stay. The commission will not
consider any motion unless it is delivered to the clerk and served upon the
counsel contemporaneously.
(2) The motion must identify each condition for stay and state how the defen-
dant has met each condition. The defendant shall attach supporting docu-
mentation establishing compliance with each condition. The defendant has
the burden of proving compliance with each condition by clear, cogent, and
convincing evidence.
(3) The counsel shall have 30 days after the motion is filed to file a response.
(4) The cletk shall transmit the motion and the counsel’s response to the
chairperson of the commission. Within 14 days of transmittal of the motion
and the response, the chairperson shall issue an order appointing a hearing
panel and setting the date, time, and location for the hearing. Wherever prac-
ticable, the chairperson shall appoint the members of the hearing panel that
entered the order of discipline.
(d) Hearing on Motion for Stay
(1) The defendant bears the burden of proving compliance with all conditions
for a stay by clear, cogent, and convincing evidence.
(2) Any hearing on a motion for stay will conform as nearly as practicable
with the requirements of the North Carolina Rules of Civil Procedure and for
trials of nonjury civil causes in the superior courts.
(3) The decision to grant or deny a defendant’s motion to stay a suspension is
discretionary. The panel should consider whether the defendant has complied
with Rule .0128 and Rule .0129 of this subchapter, and any conditions in the
order of discipline, as well as whether reinstatement of the defendant will
cause harm or potential harm to clients, the profession, the public, or the
administration of justice.

(e) Order on the Motion for Stay - The hearing panel will determine whether
the defendant has established compliance with all conditions for a stay by clear,
cogent, and convincing evidence. The panel must enter an order including find-
ings of fact and conclusions of law. The panel may impose modified and/or addi-
tional conditions: (a) for the suspension to remain stayed; (b) for eligibility for a
stay during the suspension; and/or (c) for reinstatement to active status at the end
of the suspension period. The panel may tax costs and administrative fees in con-
nection with the motion.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court September 22, 2016

.0119 Effect of a Finding of Guilt in Any Criminal Case

(a) Conclusive Evidence of Guilt - A certified copy of the conviction of an
attorney for any crime or a certified copy of a judgment entered against an attor-
ney where a plea of guilty, nolo contendre, or no contest has been accepted by a
court will be conclusive evidence of guilt of that crime in any disciplinary pro-
ceeding instituted against a member. For purposes of any disciplinary proceeding
against a member, such conviction or judgment shall conclusively establish all ele-
ments of the criminal offense and shall conclusively establish all facts set out in
the document charging the member with the criminal offense.

(b) Interim Suspension - Any member who has been convicted of, pleads
guilty to, pleads no contest to, or is found guilty by a jury of a criminal offense
showing professional unfitness in any state or federal court may be suspended
from the practice of law as set out below.

(1) The counsel shall file with the clerk of the commission and serve upon the

member a motion for interim suspension accompanied by proof of the con-

viction, plea, or verdict.

(2) The member shall have ten days in which to file a response.

(3) The chairperson of the commission may hold a hearing to determine

whether the criminal offense is one showing professional unfitness and

whether, in the chairperson’s discretion, interim suspension is warranted. In

determining whether interim suspension is warranted, the chairperson may

consider harm or potential harm to a client, the administration of justice, the

profession, or members of the public, and impact on the public’s perception

of the profession. The parties may present additional evidence pertaining to

harm or to the circumstances surrounding the offense, but the member may

not collaterally attack the conviction, plea or verdict.

(4) The chairperson shall issue an order containing findings of fact and con-

clusions of law addressing whether there is a qualifying conviction, plea, or

verdict, and whether interim suspension is warranted, and either granting or

denying the motion.

(5) If the member consents to entry of an order of interim suspension, the

parties may submit a consent order of interim suspension to the chairperson

of the commission.

(6) The provisions of Rule .0128(c) of this subchapter will apply to the inter-

im suspension.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: November 7, 1996; March
6, 1997; December 30, 1998; February 3, 2000; September 22, 2016

.0120 Reciprocal Discipline & Disability Proceedings

(a) Notice to Secretary - All members who have been disciplined in any state
or federal court for a violation of the Rules of Professional Conduct in effect in
such state or federal court or who have been transferred to disability inactive sta-
tus or its equivalent will inform the secretary of such action in writing no later
than 30 days after entry of the order of discipline or transfer to disability inactive
status. Failure to make the report required in this section may subject the member
to professional discipline as set out in Rule 8.3 of the Revised Rules of
Professional Conduct.

(b) Administration of Reciprocal Discipline - Except as provided in subsec-
tion (c) below which applies to disciplinary proceedings in certain federal courts,
reciprocal discipline and disability proceedings will be administered as follows:

(1) Notice and Challenge - Upon receipt of a certified copy of an order

demonstrating that a member has been disciplined or transferred to disability

inactive status or its equivalent in another jurisdiction, state or federal, the

Grievance Committee will forthwith issue a notice directed to the member

containing a copy of the order from the other jurisdiction and an order direct-

ing that the member inform the committee within 30 days from service of the
notice of any claim by the member that the imposition of the identical disci-
pline or an order transferring the member to disability inactive status in this
state would be unwarranted and the reasons therefor. This notice is to be
served on the member in accordance with the provisions of Rule 4 of the

North Carolina Rules of Civil Procedure.

(2) Effect of Stay - If the discipline or transfer order imposed in the other

jurisdiction has been stayed, any reciprocal discipline or transfer to disability

inactive status imposed in this state will be deferred until such stay expires.

(3) Imposition of Discipline - Upon the expiration of 30 days from service of

the notice issued pursuant to the provisions of Rule .0120(b)(1) above, the

chairperson of the Grievance Committee will impose the identical discipline
or enter an order transferring the member to disability inactive status unless
the Grievance Committee concludes
(A) that the procedure was so lacking in notice or opportunity to be heard
as to constitute a deprivation of due process; or
(B) that there was such an infirmity of proof establishing the misconduct as
to give rise to the clear conviction that the Grievance Committee could not,
consistent with its duty, accept as final the conclusion on that subject;
(C) that the imposition of the same discipline would result in grave injus-
tice; or
(D) that the misconduct established warrants substantially different disci-
pline in this state; or
(E) that the reason for the original transfer to disability inactive status no
longer exists.
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(4) Dismissal - Where the Grievance Committee determines that any of the
elements listed in Rule .0120(b)(3) above exist, the committee will dismiss the
case or direct that a complaint be filed.
(5) Effect of Final Adjudication in Another Jurisdiction - If the elements list-
ed in Rule .0120(b)(3) above are found not to exist, a final adjudication in
another jurisdiction that an attorney has been guilty of misconduct or should
be transferred to disability inactive status will establish the misconduct or dis-
ability for purposes of reciprocal discipline or disability proceedings in this
state.

(c) Reciprocal Discipline in the District of North Carolina, Fourth Circuit,
or US Supreme Court - Reciprocal discipline with certain federal courts will be
administered as follows:

(1) Notice and Challenge - Upon receipt of a certified copy of an order

demonstrating that a member has been disciplined in a United States District

Court in North Carolina, in the United States Fourth Circuit Court of

Appeals, or in the United States Supreme Court, the chairperson of the

Grievance Committee will forthwith issue a notice directed to the member.

The notice will contain a copy of the order from the court and an order direct-

ing the member to inform the committee within 10 days from service of the

notice whether the member will accept reciprocal discipline which is substan-
tially similar to that imposed by the federal court. This notice is to be served
on the member in accordance with the provisions of Rule 4 of the North

Carolina Rules of Civil Procedure. The member will have 30 days from serv-

ice of the notice to file a written challenge with the committee on the grounds

that the imposition of discipline by the North Carolina State Bar would be
unwarranted because the facts found in the federal disciplinary proceeding do
not involve conduct which violates the North Carolina Rules of Professional

Conduct. If the member notifies the North Carolina State Bar within 10 days

after service of the notice that he or she accepts reciprocal discipline which is

substantially similar to that imposed by the federal court, substantially similar
discipline will be ordered as provided in Rule .0120(c)(2) below and will run
concurrently with the discipline ordered by the federal court.

(2) Acceptance of Reciprocal Discipline - If the member notifies the North

Carolina State Bar of his or her acceptance of reciprocal discipline as provided

in Rule .0120(c)(1) above the chairperson of the Grievance Committee will

execute an order of discipline which is of a type permitted by these rules and
which is substantially similar to that ordered by the federal court and will
cause said order to be served upon the member.

(3) Effect of Stay - If the discipline imposed by the federal court has been

stayed, any reciprocal discipline imposed by the North Carolina State Bar will

be deferred until such stay expires.

(4) Imposition of Discipline - Upon the expiration of 30 days from service of

the notice issued pursuant to the provisions of Rule .0120(c)(1) above, the

chairperson of the Grievance Committee will enter an order of reciprocal dis-
cipline imposing substantially similar discipline of a type permitted by these

rules to be effective throughout North Carolina unless the member requests a

hearing before the Grievance Committee and at such hearing

(A) the member demonstrates that the facts found in the federal disciplinary
proceeding did not involve conduct which violates the North Carolina
Rules of Professional Conduct, in which event the case will be dismissed; or
(B) the Grievance Committee determines that the discipline imposed by the
federal court is not of a type described in Rule .0127(a) of this subchapter
and, therefore, cannot be imposed by the North Carolina State Bar, in
which event the Grievance Committee may dismiss the case or direct that
a complaint be filed in the commission.

(5) Federal Findings of Fact - All findings of fact in the federal disciplinary

proceeding will be binding upon the North Carolina State Bar and the mem-

ber.

(6) Discipline Imposed by Other Federal Courts - Discipline imposed by any

other federal court will be administered as provided in Rule .0120(b) above.

(d) Imposition of Discipline - If the member fails to accept reciprocal disci-
pline as provided in Rule .0120(c) above or if a hearing is held before the
Grievance Committee under either Rule .0120(b) above or Rule .0120(c) above
and the committee orders the imposition of reciprocal discipline, such discipline
will run from the date of service of the final order of the chairperson of the
Grievance Committee unless the committee expressly provides otherwise.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 7, 1996; September
22,2016

.0121 Surrender of License While Under Investigation

(a) Surrender of License to the Council - A member who is the subject of an
investigation into allegations of misconduct, but against whom no formal com-
plaint has been filed before the commission may tender his or her license to prac-
tice by delivering to the secretary for transmittal to the council an affidavit stating
that the member desires to resign and that

(1) the resignation is freely and voluntarily rendered, is not the result of coer-

cion or duress, and the member is fully aware of the implications of submit-

ting the resignation;

(2) the member is aware that there is presently pending an investigation or

other proceedings regarding allegations that the member has been guilty of

misconduct, the nature of which will specifically be set forth;

(3) the member acknowledges that the material facts upon which the griev-

ance is predicated are true;

(4) the resignation is being submitted because the member knows that if

charges were predicated upon the misconduct under investigation, the mem-

ber could not successfully defend against them.

(b) Acceptance of Resignation - The council may accept a member’s resigna-
tion only if the affidavit required under Rule .0121(a) above satisfies the require-
ments stated therein and the member has provided to the North Carolina State
Bar all documents and financial records required to be kept pursuant to the Rules
of Professional Conduct and requested by the counsel. If the council accepts a
member’s resignation, it will enter an order disbarring the member. The order of
disbarment is effective on the date the council accepts the member’s resignation.

(c) Public Record - The order disbarring the member and the affidavit
required under Rule .0121(a) above are matters of public record.

(d) Consent to Disbarment Before the Commission - If a defendant against
whom a formal complaint has been filed before the commission wishes to con-
sent to disbarment, the defendant may do so by filing an affidavit with the chair-
person of the commission. If the chairperson determines that the affidavit meets
the requirements set out in .0121(a)(1), (2), (3), and (4) above, the chairperson
will accept the surrender and issue an order of disbarment. The order of disbar-
ment becomes effective upon entry of the order with the secretary. If the affidavit
does not meet the requirements set out above, the consent to disbarment will not
be accepted and the disciplinary complaint will be heard pursuant to Rule .0114
to .0118 of this subchapter.

(e) Wind-Down Period - After a member tenders his or her license or con-
sents to disbarment under this section the member may not undertake any new
legal matters. The member may complete any legal matters which were pending
on the date of the tender of the affidavit or consent to disbarment which can be
completed within 30 days of the tender or consent. The member has 30 days
from the date on which the member tenders the affidavit of surrender or consent
to disbarment in which to comply with all of the duties set out in Rule .0128 of
this subchapter.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28; G.S. 84-32(b)

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 2, 2006; September
22,2016

.0122 Disability

(a) Transfer by Secretary where Member Judicially Declared Incompetent -
Where a member of the North Carolina State Bar has been judicially declared
incapacitated, incompetent, or mentally ill by a North Carolina court or by a
court of any other jurisdiction, the secretary, upon proper proof of such declara-
tion, will enter an order transferring the member to disability inactive status effec-
tive immediately and for an indefinite period untl further order of the
Disciplinary Hearing Commission. A copy of the order transferring the member
to disability inactive status will be served upon the member, the members
guardian, or the director of any institution to which the member is committed.

(b) Transfer to Disability Inactive Status by Consent - The chairperson of
the Grievance Committee may transfer a member to disability inactive status
upon consent of the member and the counsel.
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(c) Initiation of Disability Proceeding
(1) Disability Proceeding Initiated by the North Carolina State Bar
(A) Evidence a Member has Become Disabled - When the North Carolina
State Bar obtains evidence that a member has become disabled, the
Grievance Committee will conduct an inquiry which substantially complies
with the procedures set forth in Rule .0113 (a)-(h) of this subchapter. The
Grievance Committee will determine whether there is probable cause to
believe that the member is disabled within the meaning of Rule .0103(19)
of this subchapter. If the Grievance Committee finds probable cause, the
counsel will file with the commission a complaint in the name of the North
Carolina State Bar, signed by the chairperson of the Grievance Committee,
alleging disability. The chairperson of the commission shall appoint a hear-
ing panel to determine whether the member is disabled.
(B) Disability Proceeding Initiated While Disciplinary Proceeding is
Pending - If; during the pendency of a disciplinary proceeding, the counsel
receives evidence constituting probable cause to believe the defendant is dis-
abled within the meaning of Rule .0103(19) of this subchapter, the chair-
person of the Grievance Committee may authorize the counsel to file a
motion seeking a determination that the defendant is disabled and secking
the defendants transfer to disability inactive status. The hearing panel
appointed to hear the disciplinary proceeding will hear the disability pro-
ceeding.
(C) Pleading in the Alternative - When the Grievance Committee has
found probable cause to believe a member has committed professional mis-
conduct and the Grievance Committee or the chairperson of the Grievance
Committee has found probable cause to believe the member is disabled, the
State Bar may file a complaint seeking, in the alternative, the imposition of
professional discipline for professional misconduct or a determination that
the defendant is disabled.
(2) Initiated by Hearing Panel During Disciplinary Proceeding - If, during
the pendency of a disciplinary proceeding, a majority of the members of the
hearing panel find probable cause to believe that the defendant is disabled, the
panel will, on its own motion, enter an order staying the disciplinary proceed-
ing until the question of disability can be determined. The hearing panel will
instruct the Office of Counsel of the State Bar to file a complaint alleging dis-
ability. The chairperson of the commission will appoint a new hearing panel
to hear the disability proceeding. If the new panel does not find the defendant
disabled, the disciplinary proceeding will resume before the original hearing
panel.
(3) Disability Proceeding where Defendant Alleges Disability in
Disciplinary Proceeding - If, during the course of a disciplinary proceeding,
the defendant contends that he or she is disabled within the meaning of Rule
.0103(19) of this subchapter, the defendant will be immediately transferred to
disability inactive status pending conclusion of a disability hearing. The disci-
plinary proceeding will be stayed pending conclusion of the disability hearing.
The hearing panel appointed to hear the disciplinary proceeding will hear the
disability proceeding,
(d) Disability Hearings
(1) Burden of Proof
(A) In any disability proceeding initiated by the State Bar or by the com-
mission, the State Bar bears the burden of proving the defendant’s disability
by clear, cogent, and convincing evidence.
(B) In any disability proceeding initiated by the defendant, the defendant
bears the burden of proving the defendant’s disability by clear, cogent, and
convincing evidence.
(2) Procedure - The disability hearing will be conducted in the same manner
as a disciplinary proceeding under Rule .0114 to .0118 of this subchapter.
The North Carolina Rules of Civil Procedure and the North Carolina Rules
of Evidence apply, unless a different or more specific procedure is specified in
these rules. The hearing will be open to the public.
(3) Medical Examination - The hearing panel may require the member to
undergo psychiatric, physical, or other medical examination or testing by
qualified medical experts selected or approved by the hearing panel.
(4) Appointment of Counsel - The hearing panel may appoint a lawyer to
represent the defendant in a disability proceeding if the hearing panel con-
cludes that justice so requires.

(5) Order

(A) When Disability is Proven - If the hearing panel finds that the defen-
dant is disabled, the panel will enter an order continuing the defendant’s dis-
ability inactive status or transferring the defendant to disability inactive sta-
tus. An order transferring the defendant to disability inactive status is effec-
tive when it is entered. A copy of the order shall be served upon the defen-
dant or the defendant’s guardian or lawyer of record.

(B) When Disability is Not Proven - When the hearing panel finds that it
has not been proven by clear, cogent, and convincing evidence that the
defendant is disabled, the hearing panel shall enter an order so finding. If
the defendant had been transferred to disability inactive status pursuant to
paragraph (c)(3) of this rule, the order shall also terminate the defendants
disability inactive status.

(e) Stay/Resumption of Pending Disciplinary Matters
(1) Stay or Abatement - When a member is transferred to disability inactive
status, any proceeding then pending before the Grievance Committee or the
commission against the member shall be stayed or abated unless and until the
member’s disability inactive status is terminated.
(2) Preservation of Evidence - When a disciplinary proceeding against a
member has been stayed because the member has been transferred to disabil-
ity inactive status, the counsel may continue to investigate allegations of mis-
conduct. The counsel may seek orders from the chairperson of the commis-
sion, or the chairperson of a hearing panel if one has been appointed, to pre-
serve evidence of any alleged professional misconduct by the member, includ-
ing orders which permit the taking of depositions. The chairperson of the
commission, or the chairperson of a hearing panel if one has been appointed,
may appoint counsel to represent the member when necessary to protect the
interests of the member during the preservation of evidence.

(3) Termination of Disability Inactive Status - Upon termination of disabil-

ity inactive status, all disciplinary proceedings pending against the member

shall resume. The State Bar may immediately pursue any disciplinary pro-
ceedings that were pending when the member was transferred to disability
inactive status and any allegations of professional misconduct that came to the

State Bar’s attention while the member was in disability inactive status. Any

disciplinary proceeding pending before the commission that had been stayed

shall be set for hearing by the chairperson of the commission.

(f) Fees and Costs - The hearing panel may direct the member to pay the
costs of the disability proceeding, including the cost of any medical examination
and the fees of any lawyer appointed to represent the member.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28(g); G.S. 84-28.1;
G.S. 84-29; G.S. 84-30

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 5, 1998; March 6,
2002; October 8, 2009; March 8, 2013; September 22, 2016

.0123 Enforcement of Powers

In addition to the other powers contained herein, in proceedings before any
subcommittee or panel of the Grievance Committee or the commission, if any
person refuses to respond to a subpoena, refuses to take the oath or affirmation
as a witness or thereafter refuses to be examined, refuses to obey any order in aid
of discovery, or refuses to obey any lawful order of the panel contained in its deci-
sion rendered after hearing, the counsel or secretary may apply to the appropriate
court for an order directing that person to comply by taking the requisite action.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28(i)

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: October 8, 2009; September
22,2016

.0124 Notice to Member of Action and Dismissal
In every disciplinary case wherein the respondent has received a letter of

notice and the grievance has been dismissed, the respondent will be notified of
the dismissal by a letter by the chairperson of the Grievance Committee. The
chairperson will have discretion to give similar notice to the respondent in cases
wherein a letter of notice has not been issued but the chairperson deems such
notice to be appropriate.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994
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Amendments Approved by the Supreme Court: September 22, 2016

.0125 Notice to Complainant

() Notice of Discipline - If the Grievance Committee finds probable cause
and imposes discipline, the chairperson of the Grievance Committee will notify
the complainant of the action of the committee.

(b) Referral for Disciplinary Commission Hearing - If the Grievance
Committee finds probable cause and refers the matter to the commission, the
chairperson of the Grievance Committee will advise the complainant that the
grievance has been received and considered and has been referred to the commis-
sion for hearing.

(c) Notice of Dismissal - If the Grievance Committee finds that there is no
probable cause to believe that misconduct occurred and votes to dismiss a griev-
ance, the chairperson of the Grievance Committee will advise the complainant
that the committee did not find probable cause to justify imposing discipline and
dismissed the grievance.

(d) Notice of Letter of Caution or Letter of Warning - If final action on a
grievance is taken by the Grievance Committee in the form of a letter of caution
or a letter of warning, the chairperson of the Grievance Committee will so advise
the complainant. The communication to the complainant will explain that the
letter of caution or letter of warning is not a form of discipline.

(e) Referral to Board of Continuing Legal Education - If a grievance is
referred to the Board of Continuing Legal Education, the chairperson of the
Grievance Committee will advise the complainant of that fact and the reason for
the referral. If the respondent successfully completes the prescribed training and
the grievance is dismissed, the chairperson of the Grievance Committee will
advise the complainant. If the respondent does not successfully complete the pre-
scribed course of training, the chairperson of the Grievance Committee will
advise the complainant that investigation of the original grievance has resumed.

History Note: Statutory Authority G.S. 84-23;

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 7, 1996; September
22,2016

.0126 Appointment of Counsel to Protect Clients’ Interests When Attorney
Disappears, Dies, or Is Transferred to Disability Inactive Status

(a) Appointment by Senior Resident Judge - Whenever a member of the
North Carolina State Bar has been transferred to disability inactive status, disap-
pears, or dies and no partner or other member of the North Carolina State Bar
capable of protecting the interests of the attorney’s clients is known to exist, the
senior resident judge of the superior court in the district of the member’s most
recent address on file with the North Carolina State Bar, if it is in this state, will
be requested by the secretary to appoint an attorney or attorneys to inventory the
files of the member and to take action to protect the interests of the member and
his or her clients.

(b) Disclosure of Client Information - Any member so appointed will not be
permitted to disclose any information contained in any files inventoried without
the consent of the client to whom such files relate except as necessary to carry out
the order of the court which appointed the attorney to make such inventory.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28())

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: September 22, 2016

.0127 Imposition of Discipline; Findings of Incapacity or Disability; Notice to
Courts
() Imposition of Discipline - Upon the final determination of a disciplinary
proceeding wherein discipline is imposed, one of the following actions will be
taken:
(1) Admonition - An admonition will be prepared by the chairperson of the
Grievance Committee or the chairperson of the hearing panel depending
upon the agency ordering the admonition. The admonition will be served
upon the defendant. The admonition will not be recorded in the judgment
docket of the North Carolina State Bar. Where the admonition is imposed by
the Grievance Committee, the complainant will be notified that the defen-
dant has been admonished, but will not be entitled to a copy of the admoni-
tion. An order of admonition imposed by the commission will be a public

document.

(2) Reprimand - The chairperson of the Grievance Committee or chairperson

of the hearing panel depending upon the body ordering the discipline, will file

an order of reprimand with the secretary, who will record the order on the
judgment docket of the North Carolina State Bar and will forward a copy to
the complainant.

(3) Censure, suspension, or Disbarment - The chairperson of the hearing

panel will file the censure, order of suspension, or disbarment with the secre-

tary, who will record the order on the judgment docket of the North Carolina

State Bar and will forward a copy to the complainant. The secretary will also

cause a certified copy of the order to be entered upon the judgment docket of

the supetior court of the county of the defendant’s last known address and of
any county where the defendant maintains an office. A copy of the censure,
order of suspension, or disbarment will also be sent to the North Carolina

Court of Appeals, the North Carolina Supreme Court, the United States

District Courts in North Carolina, the Fourth Circuit Court of Appeals, and

to the United States Supreme Court. Censures imposed by the Grievance

Committee will be filed by the panel chairperson with the secretary. Notice of

the censure will be given to the complainant and to the courts in the same

manner as censures imposed by the commission.

(b) Notification of Incapacity or Disability and Transfer to Disability
Inactive Status - Upon the final determination of incapacity or disability, the
chairperson of the hearing panel or the secretary, depending upon the agency
entering the order, will file with the secretary a copy of the order transferring the
member to disability inactive status. The secretary will cause a certified copy of
the order to be entered upon the judgment docket of the superior court of the
county of the disabled member's last address on file with the North Carolina State
Bar and any county where the disabled member maintains an office and will for-
ward a copy of the order to the courts referred to in Rule .0127(a)(3) above.

History Note: Statutory Authority G.S. 84-23; G.S. 84-32(a)

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: November 7, 1996, October
8, 2009; September 22, 2016

.0128 Obligations of Disbarred or Suspended Attorneys

(a) Client Notification - A disbarred or suspended member of the North
Carolina State Bar will promptly notify by certified mail, return receipt request-
ed, all clients being represented in pending matters of the disbarment or suspen-
sion, the reasons for the disbarment or suspension, and consequent inability of
the member to act as an attorney after the effective date of disbarment or sus-
pension and will advise such clients to seek legal advice elsewhere. The written
notice must be received by the client before a disbarred or suspended attorney
enters into any agreement with or on behalf of any client to settle, compromise,
or resolve any claim, dispute, or lawsuit of the client. The disbarred or suspend-
ed attorney will take reasonable steps to avoid foreseeable prejudice to the rights
of his or her clients, including promptly delivering all file materials and property
to which the clients are entitled to the clients or the clients’ substituted attorney.
No disbarred or suspended attorney will transfer active client files containing
confidential information or property to another attorney, nor may another
attorney receive such files or property, without prior written permission from
the client.

(b) Withdrawal - The disbarred or suspended member will withdraw from all
pending administrative or litigation matters before the effective date of the sus-
pension or disbarment and will follow all applicable laws and disciplinary rules
regarding the manner of withdrawal.

(c) Effective Date - In cases not governed by Rule .0121 of this subchapter,
orders imposing suspension or disbarment will be effective 30 days after being
served upon the defendant. In such cases, after entry of the disbarment or sus-
pension order, the disbarred or suspended attorney will not accept any new
retainer or engage as attorney for another in any new case or legal matter of any
nature. However, between the entry date of the order and its effective date, the
member may complete, on behalf of any client, matters which were pending on
the entry date and which can be completed before the effective date of the order.

(d) Affidavit Showing Compliance with Order - Within 10 days after the
effective date of the disbarment or suspension order, the disbarred or suspended
attorney will file with the secretary an affidavit showing that he or she has fully
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complied with the provisions of the order, with the provisions of this section, and
with the provisions of all other state, federal, and administrative jurisdictions to
which he or she is admitted to practice. The affidavit will also set forth the resi-
dence or other address of the disbarred or suspended member to which commu-
nications may thereafter be directed.

(e) Records of Compliance - The disbarred or suspended member will keep
and maintain records of the various steps taken under this section so that, upon
any subsequent proceeding, proof of compliance with this section and with the
disbarment or suspension order will be available. Proof of compliance with this
section will be a condition precedent to consideration of any petition for rein-
statement.

(f) Contempt - A suspended or disbarred attorney who fails to comply with
Rules .0128(a)-(e) above may be subject to an action for contempt instituted by
the appropriate authority. Failure to comply with the requirements of Rule
.0128(a) above will be grounds for appointment of counsel pursuant to Rule
.0126 of this subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 6, 1997; September
22,2016

.0129 Reinstatement
(a) After Disbarment
(1) Reinstatement Procedure and Costs - No person who has been disbarred
may have his or her license restored but upon order of the council after the
filing of a verified petition for reinstatement and the holding of a hearing
before a hearing panel as provided herein. No such hearing will commence
until security for the costs of such hearing has been deposited with the secre-
tary in an amount not to exceed $500.00.
(2) Time Limits - No disbarred attorney may petition for reinstatement until
the expiration of at least five years from the effective date of the disbarment.
(3) Burden of Proof and Elements to be Proved - The petitioner will have the
burden of proving by clear, cogent, and convincing evidence that
(A) not more than six months or less than 60 days before filing the petition
for reinstatement, a notice of intent to seek reinstatement has been pub-
lished by the petitioner in an official publication of the North Carolina State
Bar. The notice will inform members of the Bar about the application for
reinstatement and will request that all interested individuals file notice of
their opposition or concurrence with the secretary within 60 days after the
date of publication;
(B) not more than six months or less than 60 days before filing the petition
for reinstatement, the petitioner has notified the complainant(s) in the dis-
ciplinary proceeding which led to the lawyer’s disbarment of the notice of
intent to seek reinstatement. The notice will specify that each complainant
has 60 days from the date of publication in which to raise objections or sup-
port the lawyer’s petition;
(C) the petitioner has reformed and presently possesses the moral qualifica-
tions required for admission to practice law in this state taking into account
the gravity of the misconduct which resulted in the order of disbarment;
(D) permitting the petitioner to resume the practice of law within the state
will not be detrimental to the integrity and standing of the bar, to the
administration of justice, or to the public interest, taking into account the
gravity of the misconduct which resulted in the order of disbarment;
(E) the petitioner’s citizenship has been restored if the petitioner has been
convicted of or sentenced for the commission of a felony;
(F) the petitioner has complied with Rule .0128 of this subchapter;
(G) the petitioner has complied with all applicable orders of the commis-
sion and the council;
(H) the petitioner has complied with the orders and judgments of any court
relating to the matters resulting in the disbarment;
(I) the petitioner has not engaged in the unauthorized practice of law during
the period of disbarment;
(J) the petitioner has not engaged in any conduct during the period of dis-
barment constituting grounds for discipline under G.S. 84-28(b);
(K) the petitioner understands the current Rules of Professional Conduct.
Participation in continuing legal education programs in ethics and profes-

sional responsibility for each of the three years preceding the petition date
may be considered on the issue of the petitioner’s understanding of the
Rules of Professional Conduct. Such evidence creates no presumption that
the petitioner has met the burden of proof established by this section;
(L) the petitioner has reimbursed the Client Security Fund of the North
Carolina State Bar for all sums, including costs other than overhead expens-
es, disbursed by the Client Security Fund as a result of the petitioner’s mis-
conduct. This section shall not be deemed to permit the petitioner to col-
laterally attack the decision of the Client Security Fund Board of Trustees
regarding whether to reimburse losses occasioned by the misconduct of the
petitioner. This provision shall apply to petitions for reinstatement submit-
ted by attorneys who were disciplined after the effective date of this amend-
ment;
(M) the petitioner has reimbursed all sums which the Disciplinary Hearing
Commission found in the order of disbarment were misappropriated by the
petitioner and which have not been reimbursed by the Client Security
Fund;
(N) the petitioner paid all dues, Client Security Fund assessments, and late
fees owed to the North Carolina State Bar as well as all attendee fees and late
penalties due and owing to the Board of Continuing Legal Education at the
time of disbarment.
(4) Petitions Filed Less than Seven Years After Disbarment
(A) Proof of Competency and Learning - If less than seven years have
elapsed between the effective date of the disbarment and the filing date of
the petition for reinstatement, the petitioner will also have the burden of
proving by clear, cogent, and convincing evidence that the petitioner has the
competency and learning in the law required to practice law in this state.
(B) Factors which may be considered in deciding the issue of competency
include
(i) experience in the practice of law;
(ii) areas of expertise;
(iii) certification of expertise;
(iv) participation in continuing legal education programs in each of the
three years immediately preceding the petition date;
(v) certification by three attorneys who are familiar with the petitioner’s
present knowledge of the law that the petitioner is competent to engage
in the practice of law.
(C) The factors listed in Rule .0129(a)(4)(B) above are provided by way of
example only. The petitioner’s satisfaction of one or all of these factors cre-
ates no presumption that the petitioner has met the burden of proof estab-
lished by this section.
(D) Passing Bar Exam as Conclusive Evidence - The attainment of a pass-
ing grade on a regularly scheduled written bar examination administered by
the North Carolina Board of Law Examiners and taken voluntarily by the
petitioner shall be conclusive evidence on the issue of the petitioner’s com-
petence to practice law.
(5) Bar Exam Required for Petitions Filed More than Seven Years After
Disbarment - If seven years or more have elapsed between the effective date
of disbarment and the filing of the petition for reinstatement, reinstatement
will be conditioned upon the petitioner’s attaining a passing grade on a regu-
larly scheduled written bar examination administered by the North Carolina
Board of Law Examiners.
(6) Petition, Service, and Hearing - Verified petitions for reinstatement of dis-
barred attorneys will be filed with the secretary. Upon receipt of the petition,
the secretary will transmit the petition to the chairperson of the commission
and serve a copy on the counsel. The chairperson will within 14 days appoint
a hearing panel as provided in Rule .0108(a)(2) of this subchapter and sched-
ule a time and place for a hearing to take place within 60 to 90 days after the
filing of the petition with the secretary. The chairperson will notify the counsel
and the petitioner of the composition of the hearing panel and the time and
place of the hearing, which will be conducted in accordance with the North
Carolina Rules of Civil Procedure for nonjury trials insofar as possible and the
rules of evidence applicable in superior court.
(7) Report of Findings - As soon as possible after the conclusion of the hear-
ing, the hearing panel will file a report containing its findings, conclusions,
and recommendations with the secretary.
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(8) Appeal - A petitioner in whose case the hearing panel recommends that
reinstatement be denied may file notice of appeal to the council. Appeal from
the report of the hearing panel must be taken within 30 days after service of
the panel report upon the petitioner and shall be filed with the secretary. If no
appeal is timely filed, the recommendation of the hearing panel to deny rein-
statement will be deemed final. All cases in which the hearing panel recom-
mends reinstatement of a disbarred attorney’s license shall be heard by the
council and no notice of appeal need be filed by the NC State Bar.
(9) Transcript of Hearing Committee Proceedings - The petitioner will have
60 days following the filing of the notice of appeal in which to produce a tran-
script of the trial proceedings before the hearing panel. The chairperson of the
hearing panel, may, for good cause shown, extend the time to produce the
record.
(10) Record to the Council
(A) Composition of the Record -The petitioner will provide a record of the
proceedings before the hearing panel, including a legible copy of the com-
plete transcript, all exhibits introduced into evidence, and all pleadings,
motions, and orders, unless the petitioner and the counsel agree in writing
to shorten the record. The petitioner will provide the proposed record to the
counsel not later than 90 days after the hearing before the hearing panel,
unless an extension of time is granted by the secretary for good cause shown.
Any agreement regarding the record will be in writing and will be included
in the record transmitted to the council.
(B) Settlement of the Record
(i) By Agreement—At any time following service of the proposed record
upon the counsel, the parties may by agreement entered in the record set-
tle the record to the council.
(ii) By Counsel’s Failure to Object to the Proposed Record—Within 20
days after service of the proposed record, the counsel may serve a written
objection or a proposed alternative record upon the petitioner. If the
counsel fails to serve a notice of approval or an objection or a proposed
alternative record, the petitioner’s proposed record will constitute the
record to the council.
(iii) By Judicial Settlement—If the counsel raises a timely objection to
the proposed record or serves a proposed alternative record upon the peti-
tioner, either party may request the chairperson of the hearing panel
which heard the reinstatement petition to settle the record. Such request
shall be filed in writing with the hearing panel chairperson no later than
15 days after the counsel files an objection or proposed alternative record.
Each party shall promptly provide to the chairperson a reference copy of
the proposed record, amendments and objections filed by that party in
the case. The chairperson of the hearing panel shall settle the record on
appeal by order not more than 20 days after service of the request for judi-
cial settdement upon the chairperson. The chairperson may allow oral
argument by the parties or may settle the record based upon written sub-
missions by the parties.
(C) Copy of Settled Record to Each Member - The petitioner will transmit
a copy of the settled record to each member of the council and to the coun-
sel no later than 30 days before the council meeting at which the petition is
to be considered.
(D) Costs - The petitioner will bear the costs of transcribing, copying, and
transmitting the record to the council.
(E) Failure to Comply with Rule .0129(a)(10) - If the petitioner fails to
comply with any of the subsections of Rule .0129(a)(10) above, the counsel
may petition the secretary to dismiss the petition.
(11) Review by Council - The council will review the report of the hearing
panel and the record and determine whether, and upon what conditions, the
petitioner will be reinstated.
(12) Reapplication - No person who has been disbarred and has unsuccess-
fully petitioned for reinstatement may reapply until the expiration of one year
from the date of the last order denying reinstatement.
(b) After Suspension
(1) Restoration - No attorney who has been suspended may have his or her
license restored but upon order of the commission or the secretary after the
filing of a verified petition as provided herein.
(2) Suspension of 120 Days or Less - No attorney who has been suspended

for a period of 120 days or less is eligible for reinstatement until the expiration
of the period of suspension and, in no event, until 10 days have elapsed from
the date of filing the petition for reinstatement. No attorney whose license has
been suspended for a period of more than 120 days is eligible for reinstate-
ment until the expiration of the petiod of suspension and, in no event, unil
30 days have elapsed from the date of the filing of the petition for reinstate-
ment.
(3) Reinstatement Requirements - Any suspended attorney secking reinstate-
ment must file a verified petition with the secretary, a copy of which the sec-
retary will transmit to the counsel. The petitioner will have the burden of
proving the following by clear, cogent and convincing evidence:
(A) compliance with Rule .0128 of this subchapter;
(B) compliance with all applicable orders of the commission and the coun-
cil;
(C) abstention from the unauthorized practice of law during the period of
suspension;
(D) attainment of a passing grade on a regularly scheduled North Carolina
bar examination, if the suspended attorney applies for reinstatement of his
or her license more than seven years after the effective date of the suspen-
sion;
(E) abstention from conduct during the period of suspension constituting
grounds for discipline under G.S. 84-28(b);
(F) Reimbursement of the Client Security Fund - reimbursement of the
Client Security Fund of the North Carolina State Bar for all sums, including
costs other than overhead expenses, disbursed by the Client Security Fund
as a result of the petitioner’s misconduct. This section shall not be deemed
to permit the petitioner to collaterally attack the decision of the Client
Security Fund Board of Trustees regarding whether to reimburse losses occa-
sioned by the misconduct of the petitioner. This provision shall apply to
petitions for reinstatement submitted by attorneys who were disciplined
after the effective date of this amendmeng
(G) Reimbursement of Funds in DHC Order - reimbursement of all sums
which the Disciplinary Hearing Commission found in the order of suspen-
sion were misappropriated by the petitioner and which have not been reim-
bursed by the Client Security Fund;
(H) Satisfaction of Pre-Suspension CLE Requirements - satisfaction of the
minimum continuing legal education requirements, as set forth in Rule
.1517 of Subchapter 1D of these rules, for the two calendar years immedi-
ately preceding the year in which the petitioner was suspended, which shall
include the satisfaction of any deficit recorded in the petitioner’s State Bar
CLE transcript for such period; provided that the petitioner may attend
CLE programs after the effective date of the suspension to make up any
unsatisfied requirement. These requirements shall be in addition to any
continuing legal education requirements imposed by the Disciplinary
Hearing Commission;
(I) Satisfaction of Post-Suspension CLE Requirements - [effective for peti-
tioners suspended on or after January 1, 1997] if two or more years have
elapsed between the effective date of the suspension order and the date on
which the reinstatement petition is filed with the secretary, the petitioner
must, within one year prior to filing the petition, complete 15 hours of CLE
approved by the Board of Continuing Legal Educaton pursuant to
Subchapter 1D, Rule .1519 of these rules. Three hours of the 15 hours must
be earned by attending courses of instruction devoted exclusively to profes-
sional responsibility and/or professionalism. These requirements shall be in
addition to any continuing legal education requirements imposed by the
Disciplinary Hearing Commission;
(J) Payment of Fees and Assessments - payment of all membership fees,
Client Security Fund assessments, and late fees due and owing to the North
Carolina State Bar, including any reinstatement fee due under Rule .0904
or Rule .1524 of subchapter 1D of these rules, as well as all attendee fees
and late penalties due and owing to the Board of Continuing Legal
Education at the time of suspension.
(4) Investigation and Response - The counsel will conduct any necessary
investigation regarding the compliance of the petitioner with the require-
ments set forth in Rule .0129(b)(3) above, and the counsel may file a response
to the petition with the secretary prior to the date the petitioner is first eligible
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for reinstatement. The counsel will serve a copy of any response filed upon the
petitioner.
(5) Failure of Counsel to File Response - If the counsel does not file a
response to the petition before the date the petitioner is first eligible for rein-
statement, then the secretary will issue an order of reinstatement.
(6) Specific Objections in Response - If the counsel files a timely response to
the petition, such response must set forth specific objections supported by fac-
tual allegations sufficient to put the petitioner on notice of the events at issue.
(7) Reinstatement Hearing - The secretary will, upon the filing of a response
to the petition, refer the matter to the chairperson of the commission. The
chairperson will within 14 days appoint a hearing panel as provided in Rule
.0108(a)(2) of this subchapter, schedule a time and place for a hearing, and
notify the counsel and the petitioner of the composition of the hearing panel
and the time and place of the hearing. The hearing will be conducted in accor-
dance with the North Carolina Rules of Civil Procedure for nonjury trials
insofar as possible and the rules of evidence applicable in superior court.
(8) Reinstatement Order - The hearing panel will determine whether the
petitioner’s license should be reinstated and enter an appropriate order which
may include additional sanctions in the event violations of the petitioner’s
order of suspension are found. In any event, the hearing panel must include
in its order findings of fact and conclusions of law in support of its decision
and tax such costs as it deems appropriate for the necessary expenses attribut-
able to the investigation and processing of the petition against the petitioner.
(c) After Transfer to Disability Inactive Status
(1) Reinstatement - No member of the North Carolina State Bar transferred
to disability inactive status may resume active status until reinstated by order
of the commission. Any member transferred to disability inactive status will
be entitled to apply to the commission for reinstatement to active status once
a year or at such shorter intervals as are stated in the order transferring the
member to disability inactive status or any modification thereof.
(2) Reinstatement Petition - Petitions for reinstatement by members trans-
ferred to disability inactive status will be filed with the secretary. Upon receipt
of the petition the secretary will refer the petition to the commission chairper-
son. The chairperson will appoint a hearing panel as provided in Rule
.0108(a)(2) of this subchapter. A hearing will be conducted pursuant to the
procedures set out in Rule .0114 to .0118 of this subchapter.
(3) Burden of Proof - The member will have the burden of proving by clear,
cogent, and convincing evidence that he or she is no longer disabled within
the meaning of Rule .0103(19) of this subchapter and that he or she is fit to
resume the practice of law.
(4) Medical Records - Within 10 days of filing the petition for reinstatement,
the member will provide the secretary with a list of the name and address of
every psychiatrist, psychologist, physician, hospital, and other health care
provider by whom or in which the member has been examined or treated or
sought treatment while disabled. At the same time, the member will also fur-
nish to the secretary a written consent to release all information and records
relating to the disability.

(5) Judical Findings - Where a member has been transferred to disability inac-

tive status based solely upon a judicial finding of incapacity; and thereafter a

court of competent jurisdiction enters an order adjudicating that the mem-

ber’s incapacity has ended, the chairperson of the commission will enter an
order returning the member to active status upon receipt of a certified copy
of the court’s order. Entry of the order will not preclude the North Carolina

State Bar from bringing an action pursuant to Rule .0122 of this subchapter

to determine whether the member is disabled.

(6) Costs - The hearing panel may direct the member to pay the costs of the

reinstatement hearing, including the cost of any medical examination ordered

by the panel.

(d) Conditions of Reinstatement - The hearing panel may impose reasonable
conditions on a lawyer’s reinstatement from disbarment, suspension or disability
inactive status in any case in which the hearing panel concludes that such condi-
tions are necessary for the protection of the public.

(e) After Entry of a Reciprocal Order of Suspension or Disbarment - No
member whose license to practice law has been suspended or who has been dis-
barred by any state or federal court and who is the subject of a reciprocal disci-
pline order in North Carolina may seek reinstatement of his or her North

Carolina law license until the member provides to the Secretary a certified copy
of an order reinstating the member to the active practice of law in the state or fed-
eral court which entered the original order of discipline.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28.1; G.S. 84-29;
G.S. 84-30

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 20, 1995; March 6,
1997; October 2, 1997; July 22, 1999; August 24, 2000; March 6, 2002;
February 27, 2003; October 8, 2009; October 10, 2011; September 22, 2016

.0130 Address of Record

Except where otherwise specified, any provision herein for notice to a respon-
dent, member, petitioner, or a defendant will be deemed satisfied by appropriate
correspondence addressed to that attorney by mail to the last address maintained
by the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: September 22, 2016

.0131 Disqualification Due to Interest

No member of the council or hearing commission will participate in any dis-
ciplinary matter involving the member, any partner, or associate in the practice of
law of the member, or in which the member has a personal interest.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: September 22, 2016

.0132 Trust Accounts; Audit

(a) Investigative Subpoena for Reasonable Cause - For reasonable cause, the
chairperson of the Grievance Committee is empowered to issue an investigative
subpoena to a member compelling the production of any records required to be
kept relative to the handling of client funds and property by the Rules of
Professional Conduct for inspection, copying, or audit by the counsel or any
auditor appointed by the counsel. For the purposes of this rule, circumstances
that constitute reasonable cause, include, but are not limited to:

(1) any sworn statement of grievance received by the North Carolina State Bar

alleging facts which, if true, would constitute misconduct in the handling of

a client’s funds or property;

(2) any facts coming to the attention of the North Carolina State Bar, whether

through random review as contemplated by Rule .0132(b) below or other-

wise, which if true, would constitute a probable violation of any provision of
the Rules of Professional Conduct concerning the handling of client funds or
property; or

(3) two or more grievances received by the North Carolina State Bar over a

twelve month period alleging facts which, if true, would indicate misconduct

for neglect of a client matter or failure to communicate with a clieng

(4) any failure to respond to any notices issued by the North Carolina State

Bar with regard to a grievance or a fee dispute;

(5) any information received by the North Carolina State Bar which, if true,

would constitute a failure to file any federal, state, or local tax return or pay a

federal, state, or local tax obligation; or

(6) any finding of probable cause, indictment, or conviction relative to a crim-

inal charge involving moral turpitude. The grounds supporting the issuance

of any such subpoena will be set forth upon the face of the subpoena.

(b) Random Investigative Subpoenas - The chairperson of the Grievance
Committee may randomly issue investigative subpoenas to members compelling
the production of any records required to be kept relative to the handling of client
funds or property by the Rules of Professional Conduct for inspection by the
counsel or any auditor appointed by the counsel to determine compliance with
the Rules of Professional Conduct. Any such subpoena will disclose upon its face
its random character and contain a verification of the secretary that it was ran-
domly issued. No member will be subject to random selection under this section
more than once in three years. The auditor may report any violation of the Rules
of Professional Conduct discovered during the random audit to the Grievance
Committee for investigation. The auditor may allow the attorney a reasonable
amount of time to correct any procedural violation in lieu of reporting the matter
to the Grievance Committee. The auditor shall have authority under the original
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subpoena for random audit to compel the production of any documents neces-
sary to determine whether the attorney has corrected any violation identified dur-
ing the audit.

(¢) Time Limit - No subpoena issued pursuant to this rule may compel pro-
duction within five days of service.

(d) Evidence - The rules of evidence applicable in the superior courts of the
state will govern the use of any material subpoenaed pursuant to this rule in any
hearing before the commission.

(¢) Attorney-Client Privilege/Confidentiality - No assertion of attorney-
client privilege or confidentiality will prevent an inspection or audit of a trust
account as provided in this rule.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: November 16, 2006;
September 22, 2016

.0133 Confidentiality

(a) Allegations of Misconduct or Alleged Disability - Except as otherwise
provided in this rule and G.S. 84-28(f), all proceedings involving allegations of
misconduct by or alleged disability of a member will remain confidential until

(1) a complaint against a member has been filed with the secretary after a find-

ing by the Grievance Committee that there is probable cause to believe that

the member is guilty of misconduct justifying disciplinary action or is dis-
abled;

(2) the member requests that the matter be made public prior to the filing of

a complaint;

(3) the investigation is predicated upon conviction of the member of or sen-

tencing for a crime;

(4) a petition or action is filed in the general courts of justice;

(5) the member files an affidavit of surrender of license; or

(6) a member is transferred to disability inactive status pursuant to Rule

.0122(g). In such an instance, the order transferring the member shall be pub-

lic. Any other materials, including the medical evidence supporting the order,

shall be kept confidential unless and until the member petitions for reinstate-
ment pursuant to Rule .0122(c), unless provided otherwise in the order.

(b) Disciplinary Complaints Filed Pursuant to Rule .0113(j)(4), .0113(1)(4),

or .0113(m)(4) - The State Bar may disclose that it filed the complaint before

the Disciplinary Hearing Commission pursuant to Rule .0113(j)(4),

.0113(1)(4), or .0113(m)(4):

(1) after proceedings before the Disciplinary Hearing Commission have con-

cluded; or

(2) while proceedings are pending before the Disciplinary Hearing

Commission, in order to address publicity not initiated by the State Bar.

(c) Letter of Warning or Admonition - The previous issuance of a letter of
warning, formerly known as a letter of admonition, or an admonition to a mem-
ber may be revealed in any subsequent disciplinary proceeding.

(d) Attorney’s Response to a Grievance - This provision will not be construed
to prohibit the North Carolina State Bar from providing a copy of an attorney's
response to a grievance to the complaining party where such attorney has not
objected thereto in writing.

(e) Law Enforcement or Regulatory Agency - This provision will not be con-
strued to prohibit the North Carolina State Bar from providing information or
evidence to any law enforcement or regulatory agency.

(f) Chief Justice’s Commission on Professionalism - This provision will not
be construed to prevent the North Carolina State Bar, with the approval of the
chairperson of the Grievance Committee, from notifying the Chief Justice's
Commission on Professionalism of any allegation of unprofessional conduct by
any member.

(g) Lawyer Assistance Program - This provision will not be construed to pre-
vent the North Carolina State Bar from notifying the Lawyer Assistance Program
of any circumstances that indicate a member may have a substance abuse or men-
tal health issue.

(h) Other Jurisdictions - This provision will not be construed to prohibit the
North Carolina State Bar, with the approval of the chairperson of the Grievance
Committee, from providing information concerning the existence of a letter of
caution, letter of warning, or admonition to any agency that regulates the legal

profession in any other jurisdiction so long as the inquiring jurisdiction maintains
the same level of confidentiality respecting the information as does the North
Carolina State Bar.

(i) National Discipline Data Bank - The secretary will transmit notice of all
public discipline imposed and transfers to disability inactive status to the National
Discipline Data Bank maintained by the American Bar Association.

(j) Client Security Fund Board of Trustees - The secretary may also transmit
any relevant information to the Client Security Fund Board of Trustees to assist
the Client Security Fund Board in determining losses caused by dishonest con-
duct of members of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 20, 1996;
November 7, 1996; March 6, 2002; October 9, 2008; September 22, 2016

.0134 Disciplinary Amnesty in lllicit Drug Use Cases

(a) Information Concerning Illicit Drug Use - The North Carolina State Bar
will not treat as a grievance information that a member has used or is using illicit
drugs except as provided in Rules .0134(c), (d) and (e) below. The information
will be provided to director of the lawyer assistance program of the North
Carolina State Bar.

(b) Lawyer Assistance Program - If the director of the lawyer assistance pro-
gram concludes after investigation that a member has used or is using an illicit
drug and the member participates and successfully complies with any course of
treatment prescribed by the lawyer assistance program, the member will not be
disciplined by the North Carolina State Bar for illicit drug use occurring prior to
the prescribed course of treatment.

(c) Failure to Complete Treatment - If a member under Rule .0134(b) above
fails to cooperate with the Lawyer Assistance Program Board or fails to success-
fully complete any treatment prescribed for the member's illicit drug use, the
director of the lawyer assistance program will report such failure to participate in
or complete the prescribed treatment to the chairperson of the Grievance
Committee. The chairperson of the Grievance Committee will then treat the
information originally received as a grievance.

(d) Crime Relating to Use or Possession of Illicit Drugs - A member charged
with a crime relating to the use or possession of illicit drugs will not be entitled
to amnesty from discipline by the North Carolina State Bar relating to the illicit
drug use or possession.

(e) Additional Misconduct - If the North Carolina State Bar receives infor-
mation that a member has used or is using illicit drugs and that the member has
violated some other provision of the Revised Rules of Professional Conduct, the
information regarding the member's alleged illicit drug use will be referred to the
director of lawyer assistance program pursuant to Rule .0134(a) above. The infor-
mation regarding the member's alleged additional misconduct will be reported to
the chairperson of the Grievance Committee.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 20, 1995; February
3, 2000; September 22, 2016

.0135, Noncompliance Suspension

(a) Noncompliant and Noncompliance Defined. Failure to respond fully and
timely to a letter of notice issued pursuant to N.C.A.C. 1B, .0112, failure to
respond fully and timely to any request from the State Bar for additional infor-
mation in any pending grievance investigation, failure to respond fully and timely
to any request from the State Bar to produce documents or other tangible or elec-
tronic materials in connection with a grievance investigation, and/or failure to
respond fully and timely to a subpoena issued by the chair of the Grievance
Comumittee or issued by the secretary of the State Bar shall be referred to herein
as “noncompliant” or “noncompliance.”

(b) Petition for Noncompliance Suspension. If a respondent against whom
a grievance file has been opened and who has been served with a letter of notice
or who has been served with a subpoena issued by the chair of the Grievance
Committee or issued by the secretary of the State Bar is noncompliant, the State
Bar may petition the chair of the Disciplinary Hearing Commission for an order
requiring the respondent to show cause why the chair should not enter an order
suspending the respondent’s law license.
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(c) Content of Petition
(1) The petition shall be a verified petition, or shall be supported by an affi-
davit, demonstrating by clear, cogent, and convincing evidence that the
respondent is noncompliant.
(2) The petition shall set forth the efforts made by the State Bar to obtain the
respondent’s compliance.
(3) Service of Petition
(A) The petition shall be served upon the respondent by mailing a copy of
the petition addressed to the last address the respondent provided to the
Membership Department of the State Bar pursuant to N.C. Gen. Stat. §
84-34 or addressed to any more recent address that might be known to the
State Bar representative who is attempting service.
(B) Service of the petition shall be complete upon mailing.
(d) Order to Show Cause
(1) Upon receiving the State Bar’ filed petition, the chair of the DHC shall
issue to the respondent an order to show cause.
(2) The order to show cause shall notify the respondent that the respondent’s
noncompliance or failure to respond to the order to show cause may result in
suspension of the respondent’s law license.
(3) The order to show cause shall be served upon the respondent by mailing
a copy of the order addressed to the last address the respondent provided to
the Membership Department of the State Bar pursuant to N.C. Gen. Stat. §
84-34, addressed to any more recent address that might be known to the
DHC, or addressed to the address where the State Bar served the petition.
(4) Service of the order to show cause shall be complete upon mailing.
(e) Response to Order to Show Cause
(1) The respondent shall respond to the order to show cause within 14 days
of the date of service of the order upon the respondent.
(2) If the respondent responds to the order to show cause within 14 days of
the date of service of the order upon the respondent, the chair of the DHC
shall schedule a hearing on the order to show cause within ten days of the fil-
ing of the respondent’s response and shall provide notice to the respondent
and to the State Bar of such hearing.
(3) If the respondent does not file a response to the order to show cause within
14 days of the date of service of the order to show cause upon the respondent,
the chair of the DHC may enter an order suspending the respondent’s law
license. Such order of suspension will remain in effect until the chair enters an
order finding by clear, cogent, and convincing evidence that the respondent
fully cured the noncompliance and reinstating the respondent’s law license to
active status.
(f) Hearing on Order to Show Cause; Burden of Proof
(1) The State Bar shall have the burden of proving the respondents noncom-
pliance by clear, cogent, and convincing evidence.
(2) If the chair of the DHC finds that the State Bar has met its burden of
proof, the burden of proof shall shift to the respondent to prove one or more
of the following by clear, cogent, and convincing evidence:
(A) That the respondent was and is fully in compliance;
(B) That the respondent has fully cured all noncompliance; or
(C) That there is good cause for the respondents noncompliance.
(g) Entry of Order
If the chair finds that the State Bar has met its burden of proof; finds by clear,
cogent, and convincing evidence that the respondent is noncompliant; finds that
the respondent has not met the respondent’s burden of proof; and fails to find by
clear, cogent, and convincing evidence any of the circumstances listed in para-
graph 6(b) above, the chair may enter an order suspending the respondent’s law
license. Such order of suspension shall remain in effect until the chair enters an
order finding by clear, cogent, and convincing evidence that the respondent fully
cured the noncompliance and reinstating the respondent’s law license to active
status.
(h) Wind Down
Any attorney suspended for noncompliance shall comply with the wind-
down provisions for suspended attorneys as set forth in N.C.A.C. 1B .0128.
(i) Reinstatement from Noncompliance Suspension
(1) Following entry of a noncompliance suspension order, the respondent
may seck reinstatement by filing a verified petition with the chair of the
DHC demonstrating by clear, cogent, and convincing evidence that the

respondent has become, and is at the time of the petition, fully compliant.
The respondent shall simultaneously serve a copy of the verified petition on
the State Bar.
(2) The State Bar shall have five days from the date of receipt to file an objec-
tion to the respondent’s petition. If the State Bar does not object, the chair
may enter an order finding by clear, cogent, and convincing evidence that
the respondent has become, and is at the time of the petition, fully compli-
ant and reinstating the respondent to the active practice of law.
(3) If the State Bar objects to the petition, the chair shall schedule a hearing
within ten days of the filing of such objection. It shall be the respondent’s
burden to prove by clear, cogent, and convincing evidence that the respon-
dent has become, and remains at the time of the hearing, fully compliant.
(4) At the condlusion of the hearing, if the chair finds that the respondent
has met her/his burden of proof and finds by clear, cogent, and convincing
evidence that the respondent is fully compliant at the time of the hearing,
the chair shall enter an order reinstating the respondent to the active practice
of law.

(j) Subsequent Petitions for Noncompliance Suspension

The State Bar may file a petition under this rule on the first occasion when a

respondent is noncompliant and may file a petition on any subsequent occasions
when a respondent is noncompliant.
History Note: Statutory Authority G.S. 84-23
Adopted by the Supreme Court March 17, 2019

Section .0200 Rules Governing Judicial District
Grievance Committees

.0201 Organization of Judicial District Grievance Committees
(a) Judicial Districts Eligible to Form District Grievance Committees
(1) Membership Requirements for Establishing a District Grievance
Committee - Any judicial district which has more than 100 licensed attorneys
as determined by the North Carolina State Bar’s records may establish a judi-
cial district grievance committee (hereafter, “district grievance committee”)
pursuant to the rules and regulations set out herein. A judicial district with
fewer than 100 licensed attorneys may establish a district grievance committee
with consent of the Council of the North Carolina State Bar.
(2) Multi-District Grievance Committees - One or more judicial districts,
including those with fewer than 100 licensed attorneys, may also establish a
multi-district grievance committee, as set out in Rule .0201(b)(2) below. Such
multi-district grievance committees shall be subject to all of the rules and reg-
ulations set out herein and all references to district grievance committees in
these rules shall also apply to multi-district grievance committees.
(b) Creation of District Grievance Committees
(1) Meeting Establishing a District Grievance Committee and Certification
- A judicial district may establish a district grievance committee at a duly
called meeting of the judicial district bar, at which a quorum is present, upon
the affirmative vote of a majority of the active members present. Within 30
days of the election, the president of the judicial district bar shall certify in
writing the establishment of the district grievance committee to the secretary
of the North Carolina State Bar.
(2) Meeting Establishing a Multi-District Grievance Committee and
Certification - A multi-district grievance committee may be established by
affirmative vote of a majority of the active members of each participating judi-
cial district present at a duly called meeting of each participating judicial dis-
trict bar, at which a quorum is present. Within 30 days of the election, the
chairperson of the multi-district grievance committee shall certify in writing
the establishment of the district grievance committee to the secretary of the
North Carolina State Bar. The active members of each participating judicial
district may adopt a set of bylaws not inconsistent with these rules by majority
vote of the active members of each participating judicial district present at a
duly called meeting of each participating judicial district bar, at which a quo-
rum is present. The chairperson of the multi-district grievance committee
shall promptly provide a copy of any such bylaws to the secretary of the North
Carolina State Bar.
(c) Appointment of District Grievance Committee Members
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(1) Members of District Committees - Each district grievance committee
shall be composed of not fewer than five nor more than 21 members, all of
whom shall be active members in good standing both of the judicial district
bar to which they belong and of the North Carolina State Bar. In addition to
the attorney members, each district grievance committee may also include
one to five public members who have never been licensed to practice law in
any jurisdiction. Public members shall not perform investigative functions
regarding grievances but in all other respects shall have the same authority as
the attorney members of the district grievance committee.

(2) Chairperson - The chairperson of the district grievance committee shall
be selected by the president of the judicial district and shall serve at his or her
pleasure. Alternatively, the chairperson may be selected and removed as pro-
vided in the district bar bylaws.

(3) Selection of Attorney and Public Members - The attorney and public
members of the district grievance committee shall be selected by and serve at
the pleasure of the president of the judicial district bar and the chairperson of
the district grievance committee. Alternatively, the district grievance commit-
tee members may be selected and removed as provided in the district bar
bylaws.

(4) Term and Replacement of Members - The members of the district griev-
ance committee, including the chairperson, shall be appointed for staggered
three-year terms, except that the president and chairperson shall appoint some
of the initial committee members to terms of less than three years, to effectu-
ate the staggered terms. No member shall serve more than one term, without
first having rotated off the committee for a period of at least one year between
three-year terms. Any member who resigns or otherwise becomes ineligible to
continue serving as a member shall be replaced by appointment by the presi-
dent of the judicial district bar and the chairperson of the committee or as
provided in the district bar bylaws as soon as practicable.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: October 7, 2010

.0202 Jurisdiction & Authority of District Grievance Committees

(a) District Grievance Committees are Subject to the Rules of the North
Carolina State Bar - The district grievance committee shall be subject to the rules
and regulations adopted by the Council of the North Carolina State Bar.

(b) Grievances Filed with District Grievance Committee - A district griev-
ance committee may investigate and consider grievances filed against attorneys
who live or maintain offices within the judicial district and which are filed in the
first instance with the chairperson of the district grievance committee. The chair-
person of the district grievance committee will immediately refer to the State Bar
any grievance filed locally in the first instance which

(1) alleges misconduct against a member of the district grievance committee;

(2) alleges that any attorney has embezzled or misapplied client funds; or

(3) alleges any other serious violation of the Rules of Professional Conduct

which may be beyond the capacity of the district grievance committee to

investigate.

(c) Grievances Referred to District Grievance Committee - The district
grievance committee shall also investigate and consider such grievances as are
referred to it for investigation by the counsel of the North Carolina State Bar.

(d) Grievances Involving Fee Disputes

(1) Notice to Complainant of Fee Dispute Resolution Program - If a griev-

ance filed initially with the district bar consists solely or in part of a fee dispute,

the chairperson of the district grievance committee shall notify the com-
plainant in writing within 10 working days of receipt of the grievance that the
complainant may elect to participate in the North Carolina State Bar Fee

Dispute Resolution Program. If the grievance consists solely of a fee dispute,

the letter to the complainant shall follow the format set out in Rule .0208 of

this subchapter. If the grievance consists in part of matters other than a fee dis-
pute, the letter to the complainant shall follow the format set out in Rule

.0209 of this subchapter. A respondent attorney shall not have the right to

elect to participate in fee arbitration.

(2) Handling Claims Not Involving Fee Dispute - Where a grievance

alleges multiple claims, the allegations not involving a fee dispute will be

handled in the same manner as any other grievance filed with the district

grievance committee.
(3) Handling Claims Not Submitted to Fee Dispute Resolution by
Complainant - If the complainant elects not to participate in the State Bars
Fee Dispute Resolution Program, or fails to notify the chairperson that he or
she elects to participate within 20 days following mailing of the notice referred
to in Rule .0202(d)(1) above, the grievance will be handled in the same man-
ner as any other grievance filed with the district grievance committee.
(4) Referral to Fee Dispute Resolution Program - Where a complainant
timely elects to participate in fee dispute resolution, the chairperson of the dis-
trict grievance committee shall refer the portion of the grievance involving a
fee dispute to the State Bar Fee Dispute Resolution Program for resolution. If
the grievance consists entirely of a fee dispute, and the complainant timely
elects to participate in fee dispute resolution, no grievance file will be estab-
lished.
(e) Authority of District Grievance Committees - The district grievance com-
mittee shall have authority to
(1) assist a complainant who requests assistance to reduce a grievance to writ-
ing;
(2) investigate complaints described in Rule .0202(b) and(c) above by inter-
viewing the complainant, the attorney against whom the grievance was filed
and any other persons who may have relevant information regarding the
grievance and by requesting written materials from the complainant, respon-
dent attorney, and other individuals;
(3) explain the procedures of the district grievance committee to complainants
and respondent attorneys;
(4) find facts and recommend whether or not the State Bar’s Grievance
Committee should find that there is probable cause to believe that the respon-
dent has violated one or more provisions of the Revised Rules of Professional
Conduct. The district grievance committee may also make a recommenda-
tion to the State Bar regarding the appropriate disposition of the case, includ-
ing referral to the Lawyer Assistance Program pursuant to Rule .0112(j) or to
a program of law office management training approved by the State Bar;
(5) draft a written report stating the grounds for the recommended disposi-
tion of a grievance assigned to the district grievance committee;
(6) notify the complainant and the respondent attorney where the district
grievance committee recommends that the State Bar find that there is no
probable cause to believe that the respondent has violated the Rules of
Professional Conduct. Where the district grievance committee recommends
that the State Bar find that there is probable cause to believe that the respon-
dent has violated one or more provisions of the Rules of Professional
Conduct, the committee shall notify the respondent attorney of its recom-
mendation and shall notify the complainant that the district grievance com-
mittee has concluded its investigation and has referred the matter to the State
Bar for final resolution. Where the district grievance committee recommends
a finding of no probable cause, the letter of notification to the respondent
attorney and to the complainant shall follow the format set out in Rule .0210
of this subchapter. Where the district grievance committee recommends a
finding of probable cause, the letter of notification to the respondent attorney
shall follow the format set out in Rule .0211 of this subchapter. The letter of
notification to the complainant shall follow the format set out in Rule .0212
of this subchapter;
(7) maintain records of grievances investigated by the district grievance com-
mittee for at least one year from the date on which the district grievance com-
mittee makes its final recommendation regarding a grievance to the State Bar.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amendments Approved by the Supreme Court: March 3, 1999; December
20, 2000; August 23, 2007; September 25, 2019

.0203 Meetings of the District Grievance Committees

(a) Notice of Meeting - The district grievance committee shall meet at the call
of the chairperson upon reasonable notice, as often as is necessary to dispatch its
business and not less than once every 60 days, provided the committee has griev-
ances pending.

(b) Confidentiality - The district grievance committee shall meet in private.
Discussions of the committee, its records and its actions shall be confidential. The
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names of the members of the committee shall not be confidential.

(¢) Quorum - A simple majority of the district grievance committee must be
present at any meeting in order to constitute a quorum. The committee may take
no action unless a quorum is present. A majority vote in favor of a motion or any
proposed action shall be required for the motion to pass or the action to be taken.

(d) Appearances by Complainants and Respondents - No complainant nor
any attorney against whom a grievance has been filed may appear before the dis-
trict grievance committee, present argument to or be present at the committee’s
deliberations.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0204 Procedure Upon Institution of a Grievance

(a) Receipt of Grievance - A grievance may be filed by any person against a
member of the North Carolina State Bar. Such grievance must be in writing and
signed by the complaining person. A district grievance committee may, however,
investigate matters which come to its attention during the investigation of a griev-
ance, whether or not such matters are included in the original written grievance.

(b) Acknowledgment of Receipt of Grievance from State Bar - The chairper-
son of the district grievance committee shall send a letter to the complainant
within 10 working days of receipt of the grievance from the State Bar, acknowl-
edging that a grievance file has been set up. The acknowledgment letter shall
include the name of the district grievance committee member assigned to inves-
tigate the matter and shall follow the format set out in Rule .0213 of this sub-
chapter. A copy of the letter shall be sent contemporaneously to the office of
counsel of the State Bar.

(c) Notice to State Bar of Locally Filed Grievances
(1) Notification of State Bar Office of Counsel - Where a grievance is filed
in the first instance with the district grievance committee, the chairperson of
the district grievance committee shall notify the office of counsel of the State
Bar of the name of the complainant, respondent attorney, file number and
nature of the grievance within 10 working days of receipt of the grievance.
(2) Letter to Complainant - The chairperson of the district grievance com-
mittee shall send a letter to the complainant within 10 working days of receipt
of the grievance, acknowledging that a grievance file has been set up. The
acknowledgment letter shall include the name of the district grievance com-
mittee member assigned to investigate the matter and shall follow the format
set out in Rule .0213 of this subchapter.
(3) Grievance File Number - Grievances filed initially with the district griev-
ance committee shall be assigned a local file number which shall be used to
refer to the grievance. The first two digits of the file number shall indicate the
year in which the grievance was filed, followed by the number of the judicial
district, the letters GR, and ending with the number of the file. File numbers
shall be assigned sequentially during the calendar year, beginning with the
number 1. For example, the first locally filed grievance set up in the 10th judi-
cial district in 1994 would bear the following number: 9410GR001.

(d) Assignment to Investigating Member - Within 10 working days after
receipt of a grievance, the chairperson shall appoint a member of the district griev-
ance committee to investigate the grievance and shall forward the relevant mate-
rials to the investigating member. The letter to the investigating member shall fol-
low the format set out in Rule .0214 of this subchapter.

(e) Investigation of the Grievance

(1) The investigating member shall attempt to contact the complainant as

soon as possible but no later than 15 working days after receiving notice of

the assignment. If the initial contact with the complainant is made in writing,
the letter shall follow the format set out in Rule .0215 of this subchapter.

(2) The investigating member shall have the authority to contact other wit-

nesses or individuals who may have information about the subject of the

grievance, including the respondent.

(3) The failure of the complainant to cooperate shall not cause a grievance to

be dismissed or abated. Once filed, grievances shall not be dismissed or abated

upon the request of the complainant.

(f) Letter of Notice to Respondent Attorney and Responses

(1) Letter of Notice: Timing and Form - Within 10 working days after

receipt of a grievance, the chairperson of the district grievance committee shall

send a copy of the grievance and a letter of notice to the respondent attorney.

The letter to the respondent attorney shall follow the form set out in Rule
.0216 of this subchapter and shall be sent by U.S. Mail to the attorney’s last
known address on file with the State Bar. The letter of notice shall request the
respondent to reply to the investigating attorney in writing within 15 days
after receipt of the letter of notice.

(2) Substance of Grievance - A substance of grievance will be provided to the
district grievance committee by the State Bar at the time the file is assigned to
the committee. The substance of grievance will summarize the nature of the
complaint against the respondent attorney and cite the applicable provisions
of the Rules of Professional Conduct, if any.

(3) Attorney Response - The respondent attorney shall respond in writing to
the letter of notice from the district grievance committee within 15 days of
receipt of the letter. The chairperson of the district grievance committee may
allow a longer period for response, for good cause shown.

(4) Subpoena - If the respondent attorney fails to respond in a timely manner
to the letter of notice, the chairperson of the district grievance committee may
seek the assistance of the State Bar to issue a subpoena or take other appropri-
ate steps to ensure a proper and complete investigation of the grievance.
District grievance committees do not have authority to issue a subpoena to a
witness or respondent attorney.

(5) Summarization of Response for Complainant - Unless necessary to com-
plete its investigation, the district grievance committee should not release
copies of the respondent attorney’s response to the grievance to the com-
plainant. The investigating attorney may summarize the response for the
complainant orally or in writing.

(g) District Grievance Committee Deliberations

(1) Findings of Investigative Member - Upon completion of the investiga-
tion, the investigating member shall promptly report his or her findings and
recommendations to the district grievance committee in writing.

(2) Information to be Considered in Recommendation by Committee - The
district grievance committee shall consider the submissions of the parties, the
information gathered by the investigating attorney and such other material as
it deems relevant in reaching a recommendation. The district grievance com-
mittee may also make further inquiry as it deems appropriate, including inves-
tigating other facts and possible violations of the Rules of Professional
Conduct discovered during its investigation.

(3) Probable Cause - The district grievance committee shall make a determi-
nation as to whether or not it finds that there is probable cause to believe that
the respondent violated one or more provisions of the Rules of Professional
Conduct.

(h) Report of Committee’s Decision

(1) Written Report to Office of Counsel - Upon making a decision in a case,
the district grievance committee shall submit a written report to the office of
counsel, including its recommendation and the basis for its decision. The
original file and grievance materials of the investigating attorney shall be sent
to the State Bar along with the report. The letter from the district bar griev-
ance committee enclosing the report shall follow the format set out in Rule
.0217 of this subchapter.

(2) Timing of Report and Recall of Files by State Bar - The district grievance
committee shall submit its written report to the office of counsel no later than
180 days after the grievance is initiated or received by the district committee.
The State Bar may recall any grievance file which has not been investigated
and considered by a district grievance committee within 180 days after the
matter is assigned to the committee. The State Bar may also recall any griev-
ance file for any reason.

(3) Notification of Respondent Attorney and Complainant of District
Grievance Committee Findings - Within 10 working days of submitting the
written report and returning the file to the office of counsel, the chairperson
of the district grievance committee shall notify the respondent attorney and
the complainant in writing of the district grievance committee’s recommen-
dation, as provided in Rule .0202(d)(6) of this subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0205 Record Keeping
The district grievance committee shall maintain records of all grievances
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referred to it by the State Bar and all grievances initially filed with the district
grievance committee for at least one year. The district grievance committee shall
provide such reports and information as are requested of it from time to time by
the State Bar.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0206 Miscellaneous

(a) Assistance and Questions - The office of counsel, including the staff attor-
neys and the grievance coordinator, are available to answer questions and provide
assistance regarding any matters before the district grievance committee.

(b) Missing Attorneys - Where a respondent attorney is missing or cannot be
located, the district grievance committee shall promptly return the grievance file
to the office of counsel for appropriate action.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0207 Conflicts of Interest

(a) No district grievance committee shall investigate or consider a grievance
which alleges misconduct by any current member of the committee. If a file is
referred to the committee by the State Bar or is initiated locally which alleges mis-
conduct by a member of the district grievance committee, the file will be sent to
the State Bar for investigation and handling within 10 working days after receipt
of the grievance.

(b) A member of a district grievance committee shall not investigate or par-
ticipate in deliberations concerning any of the following matters:

(1) alleged misconduct of an attorney who works in the same law firm or

office with the committee member;

(2) alleged misconduct of a relative of the committee member;

(3) a grievance involving facts concerning which the committee member or a

partner or associate in the committee member’s law firm acted as an attorney.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0208 Letter to Complainant Where Local Grievance Alleges Fee Dispute Only

John Smith

Anywhere, N.C.

Re: Your complaint against Jane Doe

Dear Mr. Smith:

The [ ] district grievance committee has received your complaint against the
above-listed attorney. Based upon our initial review of the materials which you
submitted, it appears that your complaint involves a fee dispute. Accordingly, I
would like to take this opportunity to notify you of the North Carolina State Bar
Fee Dispute Resolution Program. The program is designed to provide citizens
with a means of resolving disputes over attorney fees at no cost to them and with-
out going to court. A pamphlet which describes the program in greater detail is
enclosed, along with an application form.

If you would like to participate in the fee dispute resolution program, please
complete and return the form to me within 20 days of the date of this letter. If
you decide to participate, no grievance file will be opened and the [ ] district bar
grievance committee will take no other action against the attorney.

If you do not wish to participate in the fee dispute resolution program, you
may elect to have your complaint investigated by the [ ] district grievance com-
mittee. If we do not hear from you within 20 days of the date of this letter, we
will assume that you do not wish to participate in fee dispute resolution, and we
will handle your complaint like any other grievance. However, the [ ] district
grievance committee has no authority to attempt to resolve a fee dispute between
an attorney and his or her dlient. Its sole function is to investigate your complaint
and make a recommendation to the North Carolina State Bar regarding whether
there is probable cause to believe that the attorney has violated one or more pro-
visions of the Rules of Professional Conduct which govern attorneys in this state.

Thank you for your cooperation.

Sincerely yours,

[ ] Chairperson

[ ] District Bar Grievance Committee

cc: PERSONAL & CONFIDENTIAL

Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amendments Approved by the Supreme Court: August 23, 2007

.0209 Letter to Complainant Where Local Grievance Alleges Fee Dispute and
Other Violations

John Smith

Anywhere, N.C.

Re: Your complaint against Jane Doe

Dear Mr. Smith:

The [ ] district grievance committee has received your complaint against the
above-listed attorney. Based upon our initial review of the materials which you
submitted, it appears that your complaint involves a fee dispute as well as other
possible violations of the rules of ethics. Accordingly, I would like to take this
opportunity to notify you of the North Carolina State Bar Fee Dispute
Resolution Program. The program is designed to provide citizens with a means
of resolving disputes over attorney fees at no cost to them and without going to
court. A pamphlet which describes the program in greater detail is enclosed, along
with an application form.

If you would like to participate in the fee dispute resolution program, please
complete and return the form to me within 20 days of the date of this letter. If
you decide to participate, the fee dispute resolution committee will handle those
portions of your complaint which involve an apparent fee dispute.

If you do not wish to participate in the fee dispute resolution program, you
may elect to have your entire complaint investigated by the [ ] district grievance
committee. If we do not hear from you within 20 days of the date of this letter,
we will assume that you do not wish to participate in fee dispute resolution, and
we will handle your entire complaint like any other grievance. However, the [ ]
district grievance committee has no authority to attempt to resolve a fee dispute
between an attorney and his or her client. Its sole function is to investigate your
complaint and make a recommendation to the North Carolina State Bar regard-
ing whether there is probable cause to believe that the attorney has violated one
or more provisions of the Rules of Professional Conduct which govern attorneys
in this state.

Thank you for your cooperation.

Sincerely yours,

[ ] Chairperson

[ ] District Bar Grievance Committee

cc: PERSONAL & CONFIDENTIAL

Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amendments Approved by the Supreme Court: August 23, 2007

.0210 Letter to Complainant Where District Committee Recommends Finding
of No Probable Cause

John Smith

Anywhere, N.C.

Re: Your complaint against Jane Doe Our File No. [ ]

Dear Mr. Smith:

The [ ] district grievance committee has completed its investigation of your
grievance. Based upon its investigation, the committee does not believe that there
is probable cause to find that the attorney has violated any provisions of the Rules
of Professional Conduct. The committee will forward a report with its recom-
mendation to the North Carolina State Bar Grievance Committee. The final
decision regarding your grievance will be made by the North Carolina State Bar
Grievance Committee. You will be notified in writing of the State Bar’s decision.

If you have any questions or wish to communicate further regarding your
grievance, you may contact the North Carolina State Bar at the following address:
The North Carolina State Bar Grievance Committee, PO. Box 25908, Raleigh,
N.C. 27611.

Neither I nor any member of the [ ] district grievance committee can give you
any advice regarding any legal rights you may have regarding the matters set out
in your grievance. You may pursue any questions you have regarding your legal
rights with an attorney of your choice.

Thank you very much for your cooperation.
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Sincerely yours,

[ ] Chairperson

[ ] District Grievance Committee

cc: PERSONAL AND CONFIDENTIAL

[ ] Respondent Attorney

PERSONAL AND CONFIDENTIAL
Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.0211 Letter to Respondent Where District Committee Recommends Finding of
Probable Cause

Ms. Jane Doe

Anywhere, N.C.

Re: Grievance of John Smith Our File No. [ ]

Dear Ms. Doe:

The [ ] district grievance committee has completed its investigation of Mr.
Smith’s grievance and has voted to recommend that the North Carolina State Bar
Grievance Committee find probable cause to believe that you violated one or
more provisions of the Rules of Professional Conduct. Specifically, the [ ] district
grievance committee found that there is probable cause to believe that you may
have violated [set out brief description of rule allegedly violated and pertinent
facts].

The final decision in this matter will be made by the North Carolina State Bar
Grievance Committee and you will be notified in writing of the State Bar’s deci-
sion. The complainant has been notified that the [ ] district grievance committee
has concluded its investigation and that the grievance has been sent to the North
Carolina State Bar for final resolution, but has not been informed of the [ ] district
grievance committee’s specific recommendation.

If you have any questions or wish to communicate further regarding this
grievance, you may contact the North Carolina State Bar at the following address:
The North Carolina State Bar Grievance Committee, PO. Box 25908, Raleigh,
N.C. 27611, Tel. 919-828-4620.

Thank you very much for your cooperation.

Sincerely yours,

[ ] Chairperson

[ ] District Grievance Committee

cc: PERSONAL AND CONFIDENTIAL

Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.0212 Letter to Complainant Where District Committee Recommends Finding
of Probable Cause

John Smith

Anywhere, N.C.

Re: Your complaint against Jane Doe Our File No. [ ]

Dear Mr. Smith:

The [ ] district grievance committee has completed its investigation of your
grievance and has forwarded its file to the North Carolina State Bar Grievance
Committee in Raleigh for final resolution. The final decision in this matter will
be made by the North Carolina State Bar Grievance Committee and you will be
notified in writing of the State Bar’s decision.

If you have any questions or wish to communicate further regarding your
grievance, you may contact the North Carolina State Bar at the following address:
The North Carolina State Bar Grievance Committee PO. Box 25908 Raleigh,
N.C. 27611.

Neither I nor any member of the [ ] district grievance committee can give you
any advice regarding any legal rights you may have regarding the matters set out
in your grievance. You may pursue any questions you have regarding your legal
rights with an attorney of your choice.

Thank you very much for your cooperation.

Sincerely yours,

[ ] Chairperson

[ ] District Grievance Committee

cc: PERSONAL AND CONFIDENTIAL

[ ] Respondent Attorney

PERSONAL AND CONFIDENTIAL
Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.0213 Letter to Complainant Acknowledging Grievance

John Smith

Anywhere, N.C.

Re: Your complaint against Jane Doe Our File No. [ ]

Dear Mr. Smith:

I am the chairperson of the [ ] district grievance committee. Your grievance
against [respondent attorney] [was received in my office]\[has been forwarded to
my office by the North Carolina State Bar] on [date]. I have assigned [investiga-
tor’s name], a member of the [ ] district grievance committee, to investigate your
grievance. [ ]'s name, address and telephone number are as follows: [ ].

Please be sure that you have provided all information and materials which
relate to or support your complaint to the [ ] district grievance committee. If you
have other information which you would like our committee to consider, or if
you wish to discuss your complaint, please contact the investigating attorney by
telephone or in writing as soon as possible.

After [ ]s investigation is complete, the [ ] district grievance committee will
make a recommendation to the North Carolina State Bar Grievance Committee
regarding whether or not there is probable cause to believe that [respondent attor-
ney] violated one or more provisions of the Rules of Professional Conduct. Your
complaint and the results of our investigation will be sent to the North Carolina
State Bar at that time. The [ ] district grievance committee’s recommendation is
not binding upon the North Carolina State Bar Grievance Committee, which
will make the final determination. You will be notified in writing when the [ ] dis-
trict grievance committee’s investigation is concluded.

Neither the investigating attorney nor any member of the [ ] district grievance
committee can give you any legal advice or represent you regarding any underly-
ing legal matter in which you may be involved. You may pursue any questions
you have about your legal rights with an attorney of your own choice.

Thank you very much for your cooperation.

Sincerely yours,

[ ] Chairperson

[ ] District Grievance Committee

cc: PERSONAL AND CONFIDENTIAL

Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.0214 Letter to Investigating Attorney Assigning Grievance

James Roe

[ ] District Grievance Committee Member

Anywhere, N.C.

Re: Grievance of John Smith against Jane Doe Our File No. [ ]

Dear Mr. Roe:

Enclosed you will find a copy of the grievance which I recently received
regarding the above-captioned matter. Please investigate the complaint and pro-
vide a written report with your recommendations by [deadline].

Thank you very much.

Sincerely yours,

[ ] Chairperson

[ ] District Grievance Committee

cc: PERSONAL AND CONFIDENTIAL

Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.0215 Letter to Complainant from Investigating Attorney
John Smith
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Anywhere, N.C.

Re: Your complaint against Jane Doe Our File No. [ ]

Dear Mr. Smith:

I am the member of the [ ] district grievance committee assigned to investigate
your grievance against [respondent attorney]. It is part of my job to ensure that
you have had a chance to explain your complaint and that the [ ] district grievance
committee has copies of all of the documents which you believe relate to your
complaint.

If you have other information or materials which you would like the [ ] dis-
trict grievance committee to consider, or if you would like to discuss this matter,
please contact me as soon as possible.

If you have already fully explained your complaint, you do not need to take
any additional action regarding your grievance. The [ ] district grievance commit-
tee will notify you in writing when its investigation is complete. At that time, the
matter will be forwarded to the North Carolina State Bar Grievance Committee
in Raleigh for its final decision. You will be notified in writing of the North
Carolina State Bar’s decision.

Thank you very much for your cooperation.

Sincerely yours,

[ ] Investigating Member

[ ] District Grievance Committee

cc: PERSONAL AND CONFIDENTIAL

Chairperson, [ ] District Grievance Committee

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.0216 Letter of Notice to Respondent Attorney

Ms. Jane Doe

Anywhere, N.C.

Re: Grievance of John Smith Our File No. [ ]

Dear Ms. Doe:

Enclosed you will find a copy of a grievance which has been filed against you
by [complainant] and which was received in my office on [date]. As chairperson
of the [ ] district grievance committee, I have asked [investigating attorney], a
member of the committee, to investigate this grievance.

Please file a written response with [investigating attorney] within 15 days from
receipt of this letter. Your response should provide a full and fair disclosure of all
of the facts and circumstances relating to the matters set out in the grievance.

Thank you.

Sincerely yours,

[ ] Chairperson

[ ] District Grievance Committee

cc: PERSONAL AND CONFIDENTIAL
[ ] Investigating member

[ ] District Grievance Committee

Director of Investigations, N.C. State Bar

[ ] Complainant

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.0217 Letter Transmitting Completed File to North Carolina State Bar

Director of Investigations

N.C. State Bar

PO. Box 25908

Raleigh, N.C. 27611

Re: Grievance of John Smith Our File No. [ ]

Dear Director:

The [ ] district grievance committee has completed its investigation in the
above-listed matter. Based upon our investigation, the committee determined in
its opinion that there is/is not probable cause to believe that the respondent vio-
lated one or more provisions of the Rules of Professional Conduct for the reasons
set out in the enclosed report.

We are forwarding this matter for final determination by the North Carolina
State Bar Grievance Committee along with the following materials:

1. The original grievance of [complainant].

2. A copy of the file of the investigating attorney.

3. The investigating attorney’s report, which includes a summary of the facts
and the reason(s) for the committee’s decision.

Please let me know if you have any questions or if you need any additional
information. Thank you.

Sincerely yours,

[ ] Chairperson

[ ] District Grievance Committee

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
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Section .0100 Board of Law Examiners

.0101 Election

(a) The Board of Law Examiners shall consist of 11 members. The members
are appointed for three-year terms to serve until expiration of the term, resigna-
tion, death, or other cause for termination of members’ service.

(b) The council, in making appointments to the Board of Law Examiners,
shall make appointments for no more than four consecutive three-year terms,
not counting any partial term which may have previously been served.

() The council shall appoint board members for three-year terms at its annu-
al meeting in October, with the term of service to begin on the following January
1. Appointment of a board member to complete an unexpired term shall be con-
ducted at the next meeting of the council following the termination of service by
the member and the giving of notice of the vacancy.

(d) When vacancies occur for the Board of Law Examiners, notice shall be
published in the official publication of the North Carolina State Bar giving the
date by which any person desiring to make a suggestion for someone to be con-
sidered as a possible member of the Board of Law Examiners must submit the
name to the North Carolina State Bar.

(e) In considering an appointment to the Board of Law Examiners, the coun-
cil may consult with current members of the Board of Law Examiners and con-
sider factors such as geography, practice area, gender, and racial diversity.

(f) No member of the council shall be a member of the Board of Law
Examiners.

(g) Any former Board of Law Examiners member being considered for
appointment as emeritus member shall have served on the Board of Law
Examiners for not less than five years.

History Note: Statutory Authority G.S. 84-24

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: June 9, 2016

.0102 Examination of Applicants for License

All applicants for admission to the Bar shall first obtain a certificate of license
from the Board of Law Examiners in accordance with the rules and regulations
of that board.

History Note: Statutory Authority G.S. 84-24

Readopted Effective December 8, 1994

.0103 Admission to Practice

Upon receiving license to practice law from the Board of Law Examiners, the
applicant shall be admitted to the practice thereof by taking the oath in the man-
ner and form now provided by law.

History Note: Statutory Authority G.S. 84-24

Readopted Effective December 8, 1994

.0104 Approval of Rules and Regulations of Board of Law Examiners
The council shall, as soon as possible, after the presentation to it of rules and

regulations for admission to the Bar, approve or disapprove such rules and regu-
lations. The rules and regulations approved shall immediately be certified to the
Supreme Court. Such rules and regulations as may not be approved by the coun-
cil shall be the subject of further study and action, and for the purpose of study,
the council and Board of Law Examiners may sit in joint session. No action,
however, shall be taken by the joint meeting, but each shall act separately, and no
rule or regulation shall be certified to the Supreme Court until approved by the
council.

History Note: Statutory Authority G.S. 84-24

Readopted Effective December 8, 1994

.0105 Approval of Law Schools

Every applicant for admission to the North Carolina State Bar must meet the
requirements set out in at least one of the numbered paragraphs below:

(1) The applicant holds an LL.B or J.D. degree from a law school that was
approved by the American Bar Association at the time the degree was conferred; or

(2) Prior to August 1995, the applicant received an LL.B., J.D., LL M., or
S.J.D. degree from a law school that was approved by the council of the N.C.
State Bar at the time the degree was conferred;

(3) Prior to August 2005, the applicant received an LL.M or S.J.D. degree
from a law school that was approved by the American Bar Association at the time
the degree was conferred.

(4) The applicant holds an LL.B. or J.D. degree from a law school that was
approved for licensure purposes in another state of the United States or the
District of Columbia and was licensed in such state or district.

History Note: Statutory Authority G.S. 84-24

Adopted by the Supreme Court: March 3, 1999

Amendments Approved by the Supreme Court: February 27, 2003; March
5,2015; September 22,2016

Section .0200 Rules Governing Practical Training of
Law Students

.0201 Purpose

The rules in this subchapter are adopted for the following purposes: to sup-
port the development of clinical experiential legal education programs at North
Carolina's law schools in order that the law schools may provide their students
with supervised practical training of varying kinds during the period of their for-
mal legal education; to enable law students to obtain supervised practical training
while serving as certified law students for government agencies; and to assist law
schools in providing substantial opportunities for student participation and expe-
riential education in pro bono service.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: June 7, 2001; March 6,
2008; September 25, 2019; April 21, 2021
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.0202 Definitions

The following definitions shall apply to the terms used in this section:

(a) Clinical legal education program - Experiential educational program that
engages students in “real world” legal matters through supervised practice expe-
rience. Under the supervision of a faculty member or site supervisor who is
accountable to the law school, students assume the role of a lawyer either as a
protégé, lead counsel, or a member of a lawyer team.

(b) Eligible persons - Persons who are unable financially to pay for legal advice
or services as determined by a standard established by a judge of the General
Court of Justice, a legal services organization, government entity, or a clinical
legal education program. “Eligible persons” may include minors who are not
financially independent; students enrolled in secondary and higher education
schools who are not financially independent; non-profit organizations serving
low-income communities; and other organizations financially unable to pay for
legal advice or services.

(c) Certified law student - A law student who is certified to work in conjunc-
tion with a supervising attorney to provide legal services to clients under the pro-
visions of this subchapter.

(d) Government agencies - The federal or state government, any local gov-
ernment, or any agency, department, unit, or other entity of federal, state, or
local government, specifically including a public defender's office or a district
attorney's office.

(e) Law school - An ABA accredited law school or a law school actively seek-
ing accreditation from the ABA and licensed by the Board of Governors of the
University of North Carolina. If ABA accreditation is not obtained by a law
school so licensed within three years of the commencement of classes, legal
interns may not practice, pursuant to these rules, with any legal aid clinic of the
law school.

(f) Law school clinic - Courses within a law school’s clinical legal education
program that place students in a legal practice setting operated by the law school.
Students in a law school clinic assume the role of a lawyer representing actual
clients or performing other lawyering roles. Supervision of students is provided
by faculty employed by the law school (full-time, part-time, adjunct) who are
active members of the North Carolina State Bar or another bar as appropriate for
the legal matters undertaken.

(g) Legal services organization - A nonprofit North Carolina organization
organized to operate in accordance with N.C. Gen. Stat. § 84-5.1.

(h) Pro bono activity - An opportunity while in law school for students to
provide legal services to those unable to pay, or otherwise under a disability or
disadvantage, consistent with the objectives of Rule 6.1 of the Rules of
Professional Conduct.

(i) Rules of Professional Conduct - The Rules of Professional Conduct adopt-
ed by the Council of the North Carolina State Bar, approved by the North
Carolina Supreme Court, and in effect at the time of application of the rules in
this subchapter.

(j) Site supervisor - The attorney at a student practice placement who assumes
administrative responsibility for the certified law student program at the place-
ment and provides the statements to the State Bar and the certified law students
law school required by Rule .0205(b) of this subchapter. A site supervisor may
also be a supervising attorney at a student practice placement.

(1) Externship - A course within a law schools clinical legal education pro-

gram in which the law school places the student in a legal practice setting

external to the law school. An externship may include placement at a govern-
ment agency.

(2) Government internship - A practical training opportunity in which the

student is placed in a government agency and no law school credit is earned.

A government internship may be facilitated by the student’s law school or

obtained by the student independently.

(3) Internship - A practical training opportunity in which the student is

placed in a legal practice setting external to the law school and no law school

credit is earned. An internship may be facilitated by the student’s law school
or obtained by the student independently.

(k) Supervising attorney - An active member of the North Carolina State Bar,
or an attorney who is licensed in another jurisdiction as appropriate for the legal
work to be undertaken, who has practiced law as a full-time occupation for at
least two years, and who supervises one or more certified law students pursuant

to the requirements of the rules in this subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: June 7, 2001; March 6,
2002; March 6, 2008; September 25, 2019; April 21, 2021

.0203 Eligibility

To engage in activities permitted by these rules, a law student must satisfy the
following requirements:

(a) be enrolled as a J.D. or LL.M. student in a law school approved by the
Council of the North Carolina State Bar;

(b) be certified in writing by a representative of his or her law school, author-
ized by the dean of the law school to provide such certification, as being of good
character with requisite legal ability and legal education to perform as a certified
law student, which education shall include satisfaction of the prerequisites for
participation in the clinic, externship, or other student practice placement;

(¢) be introduced by an attorney admitted to practice in the tribunal or
agency to every judicial official who will preside over a matter in which the stu-
dent will appear, and, pursuant to Rule .0206(c) of this subchapter, obtain the
tribunal’s or agency’s consent to appear subject to any limitations imposed by the
presiding judicial official; such introductions do not have to occur in open court
and the consent of the judicial official may be oral or written;

(d) neither ask for nor receive any compensation or remuneration of any kind
from any eligible person to whom he or she renders services, but this shall not
prevent an attorney, legal services organization, law school, or government
agency from paying compensation to the law student or charging or collecting a
fee for legal services performed by such law student; and

(e) attest in writing that he or she has read the North Carolina Rules of
Professional Conduct and is familiar with the opinions interpretive thereof.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: June 7, 2001; March 6,
2008; September 25, 2019; April 21, 2021

.0204 Form and Duration of Certification

Upon receipt of the written materials required by Rule .0203(b) and (e) and
Rule .0205(b), the North Carolina State Bar shall certify that the law student may
serve as a certified law student. The certification shall be subject to the following
limitations:

(a) Duration. The certification shall be effective for 18 consecutive months or
until the announcement of the results of the first bar examination following the
certified law student’s graduation whichever is earlier. If the certified law student
passes the bar examination, the certification shall remain in effect until the certified
law student is sworn-in by a court and admitted to the bar. For the duration of the
certification, the certification shall be transferrable from one student practice
placement or law school clinic to another student practice placement or law school
clinic, provided that (i) all student practice placements are approved by the law
school prior to the certified law student’s graduation, and (ii) the supervision and
filing requirements in Rule .0205 of this subchapter are at all times satisfied.

(b) Withdrawal of Certification. The certification shall be withdrawn by the
State Bar, without hearing or a showing of cause, upon receipt of

(1) notice from a representative of the certified law student's law school,

authorized to act by the dean of the law school, that the student has not grad-

uated but is no longer enrolled;

(2) notice from a representative of the certified law student's law school,

authorized to act by the dean of the law school, that the student is no longer

in good standing at the law school;

(3) notice from a supervising attorney that the supervising attorney is no longer

supervising the certified law student and that no other qualified attorney has

assumed the supervision of the student; or

(4) notice from a judge before whom the certified law student has appeared

that the certification should be withdrawn.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court June 7, 2001; September 25,
2019; April 21, 2021.
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.0205 Supervision
(a) Supervision Requirements. A supervising attorney shall
(1) for a law school clinic, concurrently supervise an unlimited number of
certified law students if the supervising attorney is a full-time, part-time, or
adjunct member of a law school’s faculty or staff whose primary responsibility
is supervising certified law students in a law school clinic and, further provid-
ed, the number of certified law students concurrently supervised is not so
large as to compromise the effective and beneficial practical training of the
students or the competent representation of clients;
(2) for a student practice placement, concurrently supervise no more than
two certified law students; however, a greater number of certified law students
may be concurrently supervised by a single supervising attorney if (i) the
appropriate faculty member of each certified law student's law school deter-
mines, in his or her reasoned discretion, that the effective and beneficial prac-
tical training of the students will not be compromised, and (ii) the supervis-
ing attorney determines that the competent representation of clients will not
be compromised;
(3) assume personal and professional responsibility for any work undertaken
by a certified law student while under his or her supervision;
(4) assist and counsel with a certified law student in the activities permitted
by these rules and review such activities with the certified law student, all to
the extent required for the proper practical training of the student and the
competent representation of the client; and
(5) read, approve, and personally sign any pleadings or other papers prepared
by a certified law student prior to the filing thereof, and read and approve any
documents prepared by a certified law student for execution by a client or
third party prior to the execution thereof; and
(6) for externships and internships (other than placements at government
agencies), ensure that any activities by the certified law student that are
authorized by Rule .0206 are limited to representations of eligible persons.
(b) Filing Requirements.
(1) Prior to commencing supervision, a supervising attorney in a law school
clinic shall provide a signed statement to the North Carolina State Bar (i)
assuming responsibility for the supervision of identified certified law stu-
dents, (ii) stating the period during which the supervising attorney expects to
supervise the activities of the identified certified law students, and (iii) certi-
fying that the supervising attorney will adequately supervise the certified law
students in accordance with these rules.
(2) Prior to the commencement of a student practice placement for a certified
law student, the site supervisor shall provide a signed statement to the North
Carolina State Bar and to the certified law student’s law school (i) assuming
responsibility for the administration of the placement in compliance with
these rules, (ii) identifying the participating certified law student and stating
the period during which the certified law student is expected to participate in
the program at the placement, (iii) identifying the supervising attorney at the
placement, and (iv) certifying that the supervising attorney will adequately
supervise the certified law student in accordance with these rules.
(3) A supervising attorney in a law school clinic and a site supervisor for a cer-
tified law student program at a student practice placement shall notify the
North Carolina State Bar in writing promptly whenever the supervision of a
certified law student concludes prior to the designated period of supervision.
(o) Responsibilities of Law School Clinic in Absence of Certified Law
Student. During any period when a certified law student is not available to pro-
vide representation due to law school seasonal breaks, graduation, or other rea-
son, the supervising attorney shall maintain the status quo of a client matter and
shall take action as necessary to protect the interests of the client until the certi-
fied law student is available or a new certified law student is assigned to the mat-
ter. During law school seasonal breaks, or other periods when a certified law stu-
dent is not available, if a law school clinic or a supervising attorney is presented
with an inquiry from an eligible person or a legal matter that may be appropriate
for representation by a certified law student, the representation may be under-
taken by a supervising attorney to preserve the matter for subsequent represen-
tation by a certified law student. Communications by a supervising attorney with
a prospective client to determine whether the prospective client is eligible for
clinic representation may include providing immediate legal advice or informa-
tion even if it is subsequently determined that the matter is not appropriate for

clinic representation.

(d) Independent Legal Practice. Nothing in these rules prohibits a supervising
attorney in a law school clinic from providing legal services to third parties out-
side of the scope of the supervising attorney’s employment by the law school
operating the law school clinic.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: June 7, 2001; March 6,
2002; March 6, 2008; September 24, 2015; September 25, 2019; April 21, 2021

.0206 Activities

(a) A propetly certified law student may engage in the activities provided in
this rule under the supervision of an attorney qualified and acting in accordance
with the provisions of Rule .0205 of this subchapter.

(b) Without the presence of the supervising attorney; a certified law student
may give advice to a client, including a government agency, on legal matters pro-
vided that the certified law student gives a clear prior explanation that the certi-
fied law student is not an attorney and the supervising attorney has given the cer-
tified law student permission to render legal advice in the subject area involved.

(c) A certified law student may represent an eligible person, the state in crim-
inal prosecutions, a criminal defendant who is represented by the public defend-
er, or a government agency in any proceeding before a federal, state, or local tri-
bunal, including an administrative agency; if prior consent is obtained from the
tribunal or agency upon application of the supervising attorney. Each appearance
before the tribunal or agency shall be subject to any limitations imposed by the
tribunal or agency including, but not limited to, the requirement that the super-
vising attorney physically accompany the certified law student.

(d) In all cases under this rule in which a certified law student makes an
appearance before a tribunal or agency on behalf of a client who is an individual,
the certified law student shall have the written consent in advance of the client.
The client shall be given a clear explanation, prior to the giving of his or her con-
sent, that the certified law student is not an attorney. This consent shall be filed
with the tribunal and made a part of the record in the case. In all cases in which
a certified law student makes an appearance before a tribunal or agency on behalf
a government agency, the consent of the government agency shall be presumed
if the certified law student is participating in a law school externship program or
an internship program of the government agency. A statement advising the court
of the certified law student’s participation in an externship or internship program
at the government agency shall be filed with the tribunal and made a part of the
record in the case.

(e) In all cases under this rule in which a certified law student is permitted
to make an appearance before a tribunal or agency, subject to any limitations
imposed by the tribunal, the certified law student may engage in all activities
appropriate to the representation of the client, including, without limitation,
selection of and argument to the jury, examination and cross-examination of wit-
nesses, motions and arguments thereon, and giving notice of appeal.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: June 7, 2001; March 6,
2002; March 6, 2008; April 21, 2021

.0207 Use of Student’s Name
(a) A certified law student's name may properly
(1) be printed or typed on briefs, pleadings, and other similar documents on
which the certified law student has worked with or under the direction of the
supervising attorney, provided the certified law student is clearly identified as
a student certified under these rules, and provided further that the certified
law student shall not sign his or her name to such briefs, pleadings, or other
similar documents;
(2) be signed to letters written on the letterhead of the supervising attorney,
legal aid clinic, or government agency, provided there appears below the cer-
tified law student's signature a clear identification that the student is certified
under these rules. An appropriate designation is "Certified Law Student
under the Supervision of [supervising attorney]", and
(3) be printed on a business card, provided the name of the supervising attor-
ney also appears on the business card and there appears below the certified
law student's name a clear statement that the student is certified under these
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rules. An appropriate designation is "Certified Law Student under the

Supervision of [supervising attorney]."

(b) A student's name may not appear on the letterhead of a supervising attor-
ney, legal aid clinic, or government agency.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: June 7, 2001; March 6,
2008; October 7, 2010; April 21, 2021

.0208 Student Practice Placements

(@) A law student participating in a student practice placement at an organ-
ization, entity, law firm, or government agency shall be certified if the law student
will (i) provide legal advice or services in matters governed by North Carolina law
to eligible persons outside the organization, entity, law firm, or government
agency where the student is placed, or (ii) appear before any North Carolina tri-
bunal or agency on behalf of an eligible person or a government agency.

(b) Supervision of a certified law student enrolled in a student practice place-
ment may be shared by two or more attorneys employed by the organization,
entity, law firm, or government agency, provided one attorney acts as site super-
visor, assuming administrative responsibility for the certified law student pro-
gram at the placement and filing with the State Bar and the certified law student’s
law school the statements required by Rule .0205(b) of this subchapter. All
supervising attorneys at a student practice placement shall comply with the
requirements of Rule .0205(a).

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court September 25, 2019

Amendments Approved by the Supreme Court: April 21, 2021

.0209 Relationship of Law School and Clinics; Responsibility Upon Departure
of Supervising Attorney or Closure of Clinic

(a) Relationship to Other Clinics. The clinics that are a part of a clinical legal
education program at a law school may each operate as an independent entity
(the “independent clinic model”) or they may operate collectively as one entity
with each clinic acting as a department or division of the entity (the “unified clin-
ic model”). In the independent clinic model, clinics function independently of
each other, including the maintenance of separate offices and separate conflicts-
checking and case management systems. In the unified clinic model, clinics may
share offices as well as conflicts-checking and case management systems.

(b) Application of the Rules of Professional Conduct. For the purposes of
applying the Rules of Professional Conduct, each law school clinic operated pur-
suant to the independent clinic model shall be considered one law firm and clin-
ics operated pursuant to the unified clinic model shall collectively be considered
one law firm.

(c) Relationship with Law School. The relationship between law school clin-
ics and the law school in which they operate shall be managed in a manner con-
sistent with the requirements of the Rules of Professional Conduct. Procedures
shall be established by both the clinics and the law school that are reasonably ade-
quate to protect confidential client information from disclosure including disclo-
sure to the law school administration, non-participating law school faculty and
staff, and non-participating students of the law school. The rule of imputed dis-
qualification, as stated in Rule 1.10(a) of the Rules of Professional Conduct, shall
not apply to the law school administrators, non-participating law school faculty
and staff, and non-participating law school students if reasonable efforts are
made to prevent the inadvertent or unauthorized disclosure of, or unauthorized
access to, information relating to the representation of clients. See Rule 1.6(c) of
the Rules of Professional Conduct.

(d) Responsibility for Maintenance of Client Files. Client files shall be main-
tained and safeguarded by a law school clinic in accordance with the Rules of
Professional Conduct and the ethics opinions interpretative thereof. Closed
client files shall be returned to the client or shall be safeguarded and maintained
by a law school clinic until disposal is permitted under the Rules of Professional
Conduct. See RPC 209.

(e) Engagement Letter. In addition to the consent agreement required by
Rule .0206(d) of this section for any representation of an individual client in a
matter before a tribunal, a written engagement letter or memorandum of under-
standing with each client is recommended. The writing should state the general
nature of the legal services to be provided and explain the roles and responsibil-

ities of the clinic, the supervising attorney, and the certified law student. See Rule
1.5, cmt. [2] of the Rules of Professional Conduct (“A written statement con-
cerning the terms of the engagement reduces the possibility of misunderstand-
ing.”)

(f) Responsibility upon Departure of Supervising Attorney. Upon the depar-
ture of a supervising attorney from a law school clinic, the administration of the
law school and of the clinic shall promptly identify a replacement supervising
attorney for any active case in which no other supervising attorney is participat-
ing. In such cases, the departing attorney and the clinic administration shall pro-
tect the interests of all affected clients by taking appropriate steps to preserve the
status quo of the legal matters of affected clients, consistent with the Rules of
Professional Conduct and the ethics opinions interpretative thereof. If the
departing attorney will not continue the representation after departure from the
clinic, the attorney shall comply with Rule 1.16 of the Rules of Professional
Conduct and all court rules for withdrawal from representation. Affected clients
shall be notified and advised that (i) they have the right to counsel of choice
(which may include the departing attorney if the departing attorney intends to
engage in legal practice outside of the law school clinic); (ii) their file will be
transferred to the new supervising attorney in the absence of other instructions
from the client; and (iii) they may instruct the clinic to mail or deliver the file to
the client or to transfer the file to legal counsel outside of the clinic. If instructed
by a client, a file shall be promptly returned to the client or transferred to author-
ized legal counsel outside of the clinic.

(g) Responsibility upon Closure of a Law School Clinic. If a law school clinic
is closed for any reason, the supervising attorney, with support from the law
school, shall take appropriate steps to preserve the status quo of the legal matters
of clients, consistent with the Rules of Professional Conduct and the ethics opin-
ions interpretative thereof. The administration of the law school and of the clinic
shall promptly notify all affected clients that (i) they have the right to counsel of
choice (which may include the supervising attorney if the supervising attorney
will engage in legal practice after closure of the clinic); (ii) the file will be mailed
to or delivered to the client and the supervising attorney will withdraw from rep-
resentation in the absence of other instructions from the client; and (iii) they may
instruct the clinic to transfer the file to authorized legal counsel outside of the
clinic (which may include the supervising attorney). If the supervising attorney
will not continue the representation after closure of the clinic, the attorney shall
comply with Rule 1.16 of the Rules of Professional Conduct and all court rules
for withdrawal from representation.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court September 25, 2019

Amendments Approved by the Supreme Court: April 21, 2021

.0210 Pro Bono Activities

(a) Pro Bono Activities for Law Students. Pro bono activities for law students
may be facilitated by a law school acting under the auspices of a clinical legal edu-
cation program or another program or department of the law school. As used in
this rule, “auspices” means administrative or programmatic support or supervi-
sion.

(b) Student Certification Not Required. Regardless of whether the pro bono
activity is provided under the auspices of a clinical legal education program or
another program or department of a law school, a law student participating in a
pro bono activity made available by a law school is not required to be certified if

(1) the law student will not perform any legal service; or
(2) all of the following conditions are satisfied: (i) the student will perform
specifically delegated substantive legal services for third parties (clients) under
the direct supervision of an attorney who is an active member of the North
Carolina State Bar or licensed in another jurisdiction as appropriate to the
legal services to be undertaken (the responsible attorney); (ii) the legal services
shall not include representation of clients before a tribunal or agency; (iii) the
responsible attorney is personally and professionally responsible for the rep-
resentation of the clients and for the law student’s work product; and (iv) the
role of the law student as an assistant to the responsible attorney is clearly
explained to each client in advance of the performance of any legal service for
the client by the law student.

(c) Law School Faculty and Staff Providing Pro Bono Services Under Auspices
of a Clinical Legal Education Program. Any member of the law schools faculty
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or staff who is an active member of the North Carolina State Bar or licensed in
another jurisdiction as appropriate to the legal work to be undertaken may serve
as the responsible attorney for a pro bono activity if the activity is provided to eli-
gible persons under the auspices of the law school’s clinical legal education pro-
gram and the responsible attorney complies with the relevant supervision
requirements set forth in Rule .0205(a)(2)-(5) of this subchapter.

(d) Responsibility for Client File. Unless otherwise specified in this rule, if a
client file is generated by a pro bono activity, it shall be maintained and safeguard-
ed by the responsible attorney in compliance with the Rules of Professional
Conduct and the ethics opinions interpretative thereof. If the pro bono activity is
provided under the auspices of a clinical legal education program and the respon-
sible attorney is a member of the law school’s faculty or staff, the client file shall

be maintained and safeguarded by the clinical legal education program in com-
pliance with the Rules of Professional Conduct and the Rule .0209(d). If the pro
bono activity is sponsored by a legal services organization or government agency,
the legal services organization or government agency shall maintain and safe-
guard the client file. If the pro bono activity is sponsored by more than one legal
services organization or government agency, the co-sponsors shall determine
which entity shall maintain and safeguard the client file and shall so inform the
client.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court September 25, 2019

Amendments Approved by the Supreme Court: April 21, 2021

Subchap. 1C: 4-5



SUBCHAPTER D

Rules of the Standing Committees of the North Carolina State Bar

Section .0100 Procedures for Ruling on Questions of Legal Ethics ...5-4

.0101
.0102
.0103
.0104
.0105

Section .0200 Procedures for the Authorized Practice Committee

.0201
.0202
.0203
.0204
.0205

.0206
.0207
.0208

Section .0600 Rules Governing the Lawyer Assistance Program

.0601
.0602
.0603
.0604
.0605
.0606
.0607
.0608
.0609
.0610
.0611
.0612
.0613
.0614
.0615
.0616
.0617
.0618
.0619
.0620

.0621

.0622
.0623

Section .0700 Procedures for Fee Dispute Resolution

.0701
.0702
.0703
.0704
.0705
.0706
.0707
.0708
.0709

Section .0900 Procedures for Administrative Committee

.0901

Definitions
General Provisions

Informal Ethics Advisories and Ethics Advisories . . .. ..
Formal Ethics Opinions and Ethics Decisions . .. ... ..
Procedures for Meetings of the Ethics Committee . . . . .

General Provisions ...............couiui....
Procedure .. ...t
Definitions . .. oo et

State Bar Council - Powers and Duties
Chairperson of the Authorized Practice
Committee - Powers and Duties

Authorized Practice Committee - Powers and Duties . . . .
Counsel - Powers and Duties .. .................
Suing for Injunctive Relief . . ...................

Purpose

Authority ........ . o i i
Operational Responsibility . . ................ ...

Size of Board
Appointment of Members; When; Removal

Term of Office and Succession . .................
Appointment of Chairperson ...................
Appointment of Vice-Chairperson . ..............
Sourceof Funds ......... ... ... .o ool

Meetings

Annual Report ........... ... .. o ool
Powers and Duties of the Board .. ...............

Confidentiality
Reserved
Regional Chapters

Suspension for Impairment, Reinstatement . .......
Consensual Inactive Status . ... ...t

Agents of the State Bar
Judicial Committee
Rehabilitation Contracts for Lawyers Impaired by
Substance Abuse
Evaluations for Substance Abuse, Alcoholism,

and/or other Chemical Addictions . ..............
Grounds for Compelling an Evaluation ...........

Failure to Comply with an Order Compelling

an Evaluation . ........ ... ... ... ... .. ...

Purpose and Implementation

Jurisdiction ...

Coordinator of Fee Dispute Resolution

Confidentiality

Selection of Facilitators . . .....oooveveeeeoii...
Powers and Duties of the Vice-Chairperson . .........

Processing Requests for Fee Dispute Resolution
Settlement Conference Procedure
Record Keeping

Transfer to Inactive Status

Subchap. 1D: 5-1

.0902 Reinstatement from Inactive Status .................. 5-11
.54 .0903  Suspension for Failure to Fulfill Obligations of
.54 Membership .....oviiii 5-13
.. .54 .0904 Reinstatement from Suspension .................... 5-14
...55 .0905  Pro Bono Practice by Out of State Lawyers ............ 5-15
55 Section .1000 Rules Governing Reinstatement Hearings Before the
...55 Administrative Committee . . ........ ... o i e 5-15
...55 .1001  Reinstatement Hearings .. ....................... 5-15
...5-5 .1002  Review and Order of Council .................... 5-16
: Z_Z Section .1300 Rules Governing the Administration of the Plan for Interest on
Lawyers' Trust Accounts (IOLTA) . ..ot iii i it i it e ee e as 5-16
.56 d301 0 Purpose ..o 5-16
5.6 1302 Jurisdiction: Authority ......... . .. ool 5-17
.56 .1303  Operational Responsibility ......................... 5-17
5.7 1304 Sizeof Board ............ .. . 5-17
1305 Lay Participation . . ............ ..o oo i 5-17
57 .1306  Appointment of Members; When; Removal ........... 5-17
57 1307 Termof Office ..o 5-17
-5 1308 Staggered Terms .......... ... il 5-17
57 1309 Succession ... e 5-17
o537 .1310  Appointment of Chairperson ................c....... 5-17
o537 1311  Appointment of Vice-Chairperson ................... 5-17
57 1312 Sourceof Funds .......... ... ... .. ... 5.17
w57 1313 Fiscal Responsibility . .............ccovveereen... 5-17
57 U314 MEEHNGS .o vevee e e 5-17
57 1315 Annual Report .........ooooieeis i 5-18
58 1316 IOLTA ACCOUNES oottt et it e ie e e 5-18
-8 .1317  Comparability Requirements for IOLTA Accounts . . . ... 5-18
...5-8 1318 Confidentiality ... ... 5-19
-8 1319 Certification . .......oveeee e 5-19
.. .58 1320 Noncompliance ..........c.ooeiiiiiiiiiina... 5-19
o 2_2 1321 Severability ... 5-19
.59 Section .1400 Rules Governing the Administration of the
.59 Client Security Fund of the North Carolina State Bar ............. 5-19
.59 .1401 Purpose; Definitions . ..........ccooviiiiiina... 5-19
1402 Jurisdiction: Authority .......... ... i 5-20
.59 .1403  Operational Responsibility ........................ 5-20
1404 Sizeof Board .......... ... 5-20
.59 .1405 Lay Participation .............coiiiiiiiiiia... 5-20
.59 .1406  Appointment of Members; When; Removal ........... 5-20
1407 Termof Office ..o 5-20
.59 1408 Staggered Terms ............ciiiiiiiiiiiiia... 5-20
1409 SUCCESSION .« vttt 5-20
.+.5-9 .1410 Appointment of Chairperson . ..................... 5-20
-39 .1411  Appointment of Vice-Chairperson .................. 5-20
5-10 1412 Sourceof Funds .............. ... ... .. . i, 5-20
>-10 1413 Fiscal Responsibility ... .............ccoeeueeei.. 521
>-10 J414 0 Meetings «.vvoni i e 5-21
>-10 1415 Annual RePore ...........ooioii i 521
>-10 .1416  Appropriate Uses of the Client Security Fund . ........ 5-21
5-10 .1417  Applications for Reimbursement .................... 5-21
5-11 .1418  Processing Applications ...................oioon... 5-21
5-11 .1419  Subrogation for Reimbursement .................... 5-22
5-11 .1420  Authority Reserved by the Supreme Court ............ 5-22



Section .1500 Rules Governing the Administration of the

Continuing Legal Education Program ..................c..... 5-22
.1501  Scope, Purpose, and Definitions .................... 5-22
1502 Jurisdiction: Authority . ...... ..., 5-23
.1503  Operational Responsibility ........................ 5-23
1504 Sizeof Board ... 5-23
1505 Lay Participation ............ ..o 5-23
.1506  Appointment of Members; When; Removal ........... 5-23
1507 Termof Office ..o 5-23
1508 Staggered Terms ... 5-23
1509 SUCCESSION vttt e 5-23
.1510 Appointment of Chairperson ...................... 5-23
1511  Appointment of Vice-Chairperson .................. 5-24
1512 Sourceof Funds ............ ... ... ... 5-24
1513 Fiscal Responsibility ............... .. ... ... ... 5-24
A514 0 Meetings ..o 5-24
515 Annual Report ... 5-24
.1516  Powers, Duties, and Organization of the Board ........ 5-24
JA517  Exemptions ... 5-25
.1518  Continuing Legal Education Requirements ........... 5-25
1519 Accreditation Standards ............ ... ... 0o 5-26
.1520 Registration of Sponsors and Program Approval ........ 5-26
1521 CreditHours wooveneeee i 5-27
.1522  Annual Report and Compliance Period ............... 5-27
1523 Noncompliance ........... ... 5-27
1524 ReinStatement . ..........eeeeenniiiieeeennnnnn 5-28
525 Reserved ..ttt 5-28
1526 Effective Date ... 5-28
1527 Regulations ...l 5-28

Section .1600 Regulations Governing the Administration of the

Continuing Legal Education Program ........................ 5-28
.1601  General Requirements for Program Approval .......... 5-28
.1602  Course Content Requirements ..................... 5-29
.1603  Registered Sponsors ..., 5-30
1604 Reserved .. 5-30
.1605 Computation of Credit ........................... 5-30
1606 Fees oo 5-31
1607 Reserved .. 5-31
1608 Reserved .. 5-31
1609 Reserved .. 5-31
610 Reserved .o 5-31
611 Reserved .o 5-31

Section .1700 The Plan of Legal Specialization ................ 5-31
701 Purpose ... 5-31
1702 Jurisdiction: Authority ....... ... ... ool 5-31
.1703  Operational Responsibility ........................ 5-31
1704 Sizeof Board ....... .. 5-31
.1705 Lay Participation ............ ... ... o oo 5-31
.1706  Appointment of Members; When; Removal ........... 5-31
1707 Termof Office .. .ovvi i 5-31
1708  Staggered Terms ...........i i 5-32
1709 Succession ... 5-32
.1710  Appointment of Chairperson . ..................... 5-32
.1711  Appointment of Vice-Chairperson .................. 5-32
1712 Sourceof Funds ............ ... ... .. .. ... 5-32
1713 Fiscal Responsibility ............. .. .. .. ..., 5-32
A714 0 Meetings ..ot 5-32
1715 Annual Report ... 5-32
.1716 Powers and Duties of the Board .................... 5-32
.1717  Retained Jurisdiction of the Council ................. 5-33

.1718  Privileges Conferred and Limitations imposed ......... 5-33
1719 Specialty Committees .........ooiuiiiiiiinn... 5-33
.1720  Minimum Standards for Certification of Specialists . . .. . 5-33
.1721 Minimum Standards for Continued Certification
of Specialists ... 5-34
.1722  Establishment of Additional Standards ............... 5-35
.1723  Revocation or Suspension of Certification as a Specialist . .5-35
.1724  Right to Hearing and Appeal to Council ............. 5-35
1725 Areasof Specialty ........... ... oL 5-35
.1726  Certification Standards of the Specialties of Bankruptcy
Law, Estate Planning and Probate Law, Real Property
Law, Family Law, and Criminal Law ................. 5-35
1727 Inactive Status ... 5-35
Section .1800 Hearing and Appeal Rules of the Board of
Legal Specialization ............... i i i 5-36
.1801  Incomplete Applications; Reconsideration of
Applications Rejected by Specialty Committee; and
Reconsideration Procedure . ... ....... ...l 5-36
.1802  Denial, Revocation, or Suspension of Continued
Certification as a Specialist ...................... 5-37
.1803  Reconsideration of Failed Examination ............. 5-37
.1804 Appeal to the Council .......................... 5-37
1805  Judicial Review ......... ... ... il 5-37
.1806  Additional Rules Pertaining to Hearing and Appeals . . .5-38
Section .2100 Certification Standards for the Real Property
Law Specialty ....... ...t e e b-38
2101  Establishment of Specialty Field .................... 5-38
2102 Definition of Specialty .......... ..., 5-38
.2103  Recognition as a Specialist in Real Property Law ....... 5-38
2104  Applicability of Provisions of the North Carolina
Plan of Legal Specialization ........................ 5-38
.2105  Standards for Certification as a Specialist in Real
Property Law ....... ... o i 5-38
.2106  Standards for Continued Certification as a Specialist . . ..5-39
.2107  Applicability of Other Requirements ................ 5-39
Section .2200 Certification Standards for the Bankruptcy
Law Specialty ....... .o e e 5-39
.2201  Establishment of the Specialty Field ................. 5-39
2202 Definition of Specialty ................. ... ... ... 5-39
.2203  Recognition as a Specialist in Bankruptcy Law ......... 5-39
.2204  Applicability of Provisions of the North Carolina
Plan of Legal Specialization ........................ 5-39
.2205  Standards for Certification as a Specialist in
Bankruptey Law . ... i 5-39
.2206  Standards for Continued Certification as a Specialist . . ..5-40
.2207  Applicability of Other Requirements ................ 5-40
Section .2300 Certification Standards for the Estate Planning and
Probate Law Specialty ........... .. i 5-40
2301  Establishment of Specialty Field .................... 5-40
2302 Definition of Specialty .......... ..., 5-40
.2303  Recognition as a Specialist in Estate Planning and
Probate Law ... 5-40
.2304  Applicability of Provisions of the North Carolina
Plan of Legal Specialization ........................ 5-40
2305  Standards for Certification as a Specialist in Estate
Planning and Probate Law ........................ 5-40
.2306  Standards for Continued Certification as a Specialist . . . .5-41
.2307  Applicability of Other Requirements ................ 5-41

Subchap. 1D: 5-2



Section .2400 Certification Standards for the Family Law Specialty ...5-41
.2401  Establishment of Specialty Field .................... 5-41
.2402  Definition of Specialty ........... ... ... L. 5-42
.2403  Recognition as a Specialist in Family Law ............. 5-42
.2404  Applicability of Provisions of the North Carolina

Plan of Legal Specialization ........................ 5-42
.2405  Standards for Certification as a Specialist in Family Law . . . .5-42
.2406  Standards for Continued Certification as a Specialist . . ..5-42
.2407  Applicability of Other Requirements ................ 5-43

Section .2500 Certification Standards for the Criminal Law Specialty . .5-43
.2501  Establishment of Specialty Field .................... 5-43
.2502  Definition of Specialty .......... ..., 5-43
.2503  Recognition as a Specialist in Criminal Law ........... 5-43
2504  Applicability of Provisions of the North Carolina

Plan of Legal Specialization ........................ 5-43
.2505  Standards for Certification as a Specialist ............. 5-43
.2506  Standards for Continued Certification as a Specialist . . . .5-44
2507  Applicability of Other Requirements ................ 5-44
.2508  Standards for Certification as a Specialist in Juvenile

Delinquency Law . ..., 5-44
.2509  Standards for Continued Certification as a Specialist in

Juvenile Delinquency Law . ........... ... ... 5-45

Section .2600 Certification Standards for the Immigration

Law Specialty .......cciiiiiii e 5-45
.2601  Establishment of Specialty Field ..................... 5-45
.2602  Definition of Specialty ........... ...l 5-45
.2603  Recognition as a Specialist in Immigration Law ........ 5-46
.2604  Applicability of Provisions of the North Carolina Plan

of Legal Specialization ............................ 5-46
.2605  Standards for Certification as a Specialist in

Immigration Law ............. oo, 5-46
.2606  Standards for Continued Certification as a Specialist . . . . . 5-46
.2607  Applicability of Other Requirements ................. 5-47

Section .2700 Certification Standards for the Workers’ Compensation

Law Specialty . ..... ..o 5-47
.2701  Establishment of Specialty Field ..................... 5-47
.2702  Definition of Specialty ........... ..., 5-47
.2703  Recognition as a Specialist in Workers' Compensation Law .5-47
.2704  Applicability of Provisions of the North Carolina Plan

of Legal Specialization ............................ 5-47
.2705  Standards for Certification as a Specialist in

Workers' Compensation Law ....................... 5-47
.2706  Standards for Continued Certification as a Specialist . . . . . 5-48
.2707  Applicability of Other Requirements ................. 5-48

Section .2800 Certification Standards for the Social Security Disability

Law Specialty ........ccciiiiiii e e 5-48
.2801  Establishment of Specialty Field ..................... 5-48
.2802  Definition of Specialty .......... ..., 5-48
.2803  Recognition as a Specialist in Social Security Disability Law 5-48
.2804  Applicability of Provisions of the North Carolina Plan

of Legal Specialization ............................ 5-48
.2805  Standards for Certification as a Specialist in

Social Security Disability Law ................. ... .. 5-48
.2806  Standards for Continued Certification as a Specialist . . . . . 5-49
.2807  Applicability of Other Requirements ................. 5-49

Section .2900 Certification Standards for the Elder Law Specialty . . .5-49
.2901  Establishment of Specialty Field ..................... 5-49
.2902  Definition of Specialty .............. .. ... ... ... 5-50
.2903  Recognition as a Specialist in Elder Law .............. 5-50

2904

Applicability of Provisions of the North Carolina Plan

of Legal Specialization ............................ 5-50
.2905  Standards for Certification as a Specialist in Elder Law . ..5-50
.2906  Standards for Continued Certification as a Specialist . . . . . 5-51
.2907  Applicability of Other Requirements ................. 5-51
Section .3000 Certification Standards for the Appellate
Practice Specialty . ....... .. o 5-51
.3001 Establishment of Specialty Field ..................... 5-51
3002 Definition of Specialty ..., 5-51
.3003 Recognition as a Specialist in Appellate Practice ........ 5-51
3004  Applicability of Provisions of the North Carolina Plan of
Legal Specialization .. ............... ... ... L. 5-51
.3005  Standards for Certification as a Specialist in
Appellate Practice ...t 5-51
.3006  Standards for Continued Certification as a Specialist . . . . . 5-52
.3007  Applicability of Other Requirements ................. 5-53
.3008  Advisory Members of the Appellate Practice
Specialty Committee . .........oviiiiiiii... 5-53
Section .3100 Certification Standards for the Trademark Law Specialty . .5-53
3101  Establishment of Specialty Field ..................... 5-53
3102 Definition of Specialty ........... ..., 5-53
.3103 Recognition as a Specialist in Trademark Law .......... 5-53
.3104  Applicability of Provisions of the North Carolina Plan of
Legal Specialization . .. ..., 5-53
.3105  Standards for Certification as a Specialist in
Trademark Law .. ... 5-53
.3106  Standards for Continued Certification as a Specialist . . . . . 5-54
.3107  Applicability of Other Requirements ................. 5-54
Section .3200 Certification Standards for the Utilities Law Specialty . . . .5-54
.3201  Establishment of Specialty Field ..................... 5-54
.3202 Definition of Specialty ..., 5-54
.3203 Recognition as a Specialist in Utlities Law ............ 5-54
.3204  Applicability of Provisions of the North Carolina Plan of
Legal Specialization . . ............... .. .. .. L. 5-54
.3205  Standards for Certification as a Specialist in
Utilities Law .. oot 5-54
.3206  Standards for Continued Certification as a Specialist . . . . . 5-55
.3207  Applicability of Other Requirements ................. 5-55
Section .3300 Certification Standards for the Privacy and Information Security
LawSpecially .. ....coovii i s 5-55
.3301  Establishment of Specialty Field ..................... 5-55
.3302  Definition of Specialty .............c..ciiiii.. 5-55
.3303 Recognition as a Specialist in Information Security Law
Specialty ... 5-55
.3304  Applicability of Provisions of the North Carolina Plan of
Legal Specialization . .. .........oovviiiii .. 5-55
.3305  Standards for Certification as a Specialist in
Information Security Law . .............oo it 5-55
.3306  Standards for Continued Certification as a Specialist . . . . . 5-56
.3307  Applicability of Other Requirements ................. 5-57

Subchap. 1D: 5-3



Section .0100 Procedures for Ruling on Questions
of Legal Ethics

Rule .0101 Definitions

(1) “Assistant executive director” shall mean the assistant executive director of
the Bar.

(2) “Attorney” shall mean any active member of the Bar.

(3) “Bar” shall mean the North Carolina State Bar.

(4) “Chairperson” shall mean the chairperson, or in his or her absence, the
vice-chairperson of the Ethics Committee of the Bar.

(5) “Committee” shall mean the Ethics Committee of the Bar.

(6) “Council” shall mean the council of the Bar.

(7) “Ethics advisory” shall mean a legal ethics opinion issued in writing by the
executive director, the assistant executive director, or a designated member of the
Bar's staff counsel. All ethics advisories shall be subsequently reviewed and
approved, withdrawn or modified by the committee. Ethics advisories shall be
designated by the letters “EA,” numbered by year and order of issuance, and kept
on file at the Bar.

(8) “Ethics decision” shall mean a written ethics opinion issued by the council
in response to a request for an ethics opinion which, because of its special facts
or for other reasons, does not warrant issuance of a formal ethics opinion. Ethics
decisions shall be designated by the letters “ED,” numbered by year and order of
issuance, and kept on file at the Bar.

(9) “Executive director” shall mean the executive director of the Bar.

(10) “Formal ethics opinion” shall mean a published opinion issued by
the council to provide ethical guidance for attorneys and to establish a prin-
ciple of ethical conduct. A formal ethics opinion adopted under the Revised
Rules of Professional Conduct (effective July 24, 1997 and as comprehen-
sively revised in 2003) shall be designated as a “Formal Ethics Opinion” and
numbered by year and order of issuance. Formal ethics opinions adopted
under the repealed Rules of Professional Conduct (effective October 7,
1985 to July 23, 1997) are designated by the letters “RPC” and numbered
serially. Formal ethics opinions adopted under the repealed Code of
Professional Conduct (effective January 1, 1974 to October 6, 1985) are
designated by the letters “CPR” and numbered serially. Formal ethics opin-
ions adopted under the repealed Rules of Professional Conduct and the
repealed Code of Professional Conduct are binding unless overruled by a
provision of the Bar's current code of ethics; a revision of the rule of ethics
upon which the opinion is based; or a subsequent formal ethics opinion on
point.

(11) “Grievance Committee” shall mean the Grievance Committee of the Bar.

(12) “Informal ethics advisory” shall mean an informal ethics opinion com-
municated verbally or via electronic mail by the executive director, the assistant
executive director, or a designated member of the Bar's staff counsel. A written
record documenting the name of the inquiring attorney, the date of the informal
ethics advisory, and the substance of the advice given shall be kept on file at the
Bar. An informal ethics advisory is not binding upon the Bar in a subsequent dis-
ciplinary proceeding.

(13) “President” shall mean the president of the Ba, o, in his or her absence,
the presiding officer of the council.

(14) “Published” shall mean published for comment in the North Carolina
State Bar Newsletter (prior to fall 1996), the North Carolina State Bar Journal (fall
1996 and thereafter) or other appropriate publication of the North Carolina
State Bar.

(15) “Revised Rules of Professional Conduct” shall mean the code of ethics
of the Bar effective July 24, 1997 and as comprehensively revised in 2003.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 5, 1998; February 5,
2004

Rule .0102 General Provisions
(a) An attorney may ask the Bar to rule on actual or contemplated profession-

al conduct of an attorney as provided in this section .0100 of this subchapter. In
special circumstances, a ruling on the contemplated professional conduct of an
attorney may be provided in response to the request of a person who is not a
member of the Bar. The grant or denial of a request rests within the discretion of
the executive director, assistant executive director, designated staff counsel, the
chairperson, the committee, or the council, as appropriate.

(b) An attorney may request an informal ethics advisory by letter, electronic
mail, telephone, or personal meeting with an appropriate member of the Bar
staff. The executive director, assistant executive director, or designated staff coun-
sel may provide an informal ethics advisory to guide the inquiring attorney's own
prospective conduct if the inquiry is routine, the responsive advice is readily
ascertainable from the Revised Rules of Professional Conduct and formal ethics
opinions, or the inquiry requires urgent action to protect some legal right, priv-
ilege, or interest.

(c) An attorney may request an ethics advisory or formal ethics opinion
by sending a written inquiry to the Bar. The executive director, assistant
executive director, or designated staff counsel may issue an ethics advisory
to guide the inquiring attorney's own prospective conduct if the inquiry is
routine, the responsive advice is readily ascertainable from the Revised Rules
of Professional Conduct and formal ethics opinions, or the inquiry requires
urgent action to protect some legal right, privilege, or interest. An inquiry
requesting an opinion about the professional conduct of another attorney,
past conduct, or that presents a matter of first impression or of general inter-
est to the Bar shall be referred to the committee for response by ethics deci-
sion or formal ethics opinion.

(d) All ethics inquiries, whether written or verbal, shall present in detail all
operative facts upon which the request is based. Inquiries should not disclose
client confidences or other sensitive information not necessary to the resolution
of the ethical question presented.

(e) Any attorney who requests an ethics opinion on the acts or contemplated
professional conduct of another attorney, shall state, in the written inquiry, the
name of the attorney and identify all persons whom the requesting attorney has
reason to believe may be substantially affected by the response to the inquiry. The
inquiry shall also provide evidence that the attorney whose conduct is at issue
and all other identified interested persons have received copies of the inquiry
from the requesting attorney.

(f) When a written ethics inquiry discloses conduct which may be actionable
as a violation of the Revised Rules of Professional Conduct, the executive direc-
tor, the assistant executive director, chairperson or the committee may refer the
matter to the Grievance Committee for investigation.

(g) In general, no response shall be provided to an ethics inquiry that seeks
an opinion on an issue of law.

(h) A decision not to issue a response to an ethics inquiry, whether by the
executive director, assistant executive director, designated staff counsel, chairper-
son or the committee, shall not be appealable.

(i) Except as provided in Rule .0103(b) of this subchapter, the information
contained in a request for an ethics opinion shall not be confidential.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 5, 1998

Rule .0103 Informal Ethics Advisories and Ethics Advisories

(a) The executive director, assistant executive director, or designated staff
counsel may honor or deny a request for an informal ethics advisory. Except as
provided in Rule .0102(b), an attorney requesting an opinion concerning anoth-
er attorney's professional conduct, past conduct, or matters of first impression
shall be asked to submit a written inquiry for referral to the committee. An attor-
ney requesting an opinion involving matters of widespread interest to the Bar or
particularly complex factual circumstances may also be asked to submit a written
inquiry for referral to the committee.

(b) The Bar's program for providing informal ethics advisories to inquiring
attorneys is a designated lawyers' assistance program approved by the Bar and infor-
mation received by the executive director, assistant executive director, or designated
staff counsel from an attorney seeking an informal ethics advisory shall be confi-
dental information pursuant to Rule 1.6(c) of the Revised Rules of Professional
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Conduct (2003); provided, however, such confidential information may be dis-
closed as allowed by Rule 1.6(b) and as necessary to respond to a false or misleading
statement made about an informal ethics advisory. Further, if an attorney's response
to a grievance proceeding relies in whole or in part upon the receipt of an informal
ethics advisory, confidential information may be disclosed to Bar counsel, the
Grievance Committee or other appropriate disciplinary authority.

(c) An ethics advisory issued by the executive director, assistant executive
director, or designated staff counsel shall be promulgated under the authority of
the committee and in accordance with such guidelines as the committee may
establish and prescribe from time to time.

(d) An ethics advisory shall sanction or disapprove only the matter in issue,
shall not otherwise serve as precedent and shall not be published.

(e) Ethics advisories shall be reviewed periodically by the committee. If; upon
review, a majority of the committee present and voting decides that an ethics
advisory should be withdrawn or modified, the requesting attorney shall be noti-
fied in writing of the committee's decision by the executive director or assistant
executive director. Until such notification, the attorney shall be deemed to have
acted ethically and in good faith if he or she acts pursuant to the ethics advisory
which is later withdrawn or modified.

(f) If an inquiring attorney disagrees with the ethics advisory issued to him
or her, the attorney may request reconsideration of the ethics advisory by writing
to the committee prior to the next regularly scheduled meeting of the commit-
tee.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 5, 1998; February 5,
2004

Rule .0104 Formal Ethics Opinions and Ethics Decisions

() Requests for formal ethics opinions or ethics decisions shall be made in
writing and submitted to the executive director or assistant executive director
who, after determining that the request is in compliance with Rule .0102 of this
subchapter, shall transmit the request to the chairperson of the committee.

(b) If a formal ethics opinion or ethics decision is requested concerning con-
templated or actual conduct of another attorney, that attorney shall be given an
opportunity to be heard by the committee, along with the person who requested
the opinion, under such guidelines as may be established by the committee. At
the discretion of the chairperson and the committee, additional persons or
groups shall be notified by the method deemed most appropriate by the chair-
person and provided an opportunity to be heard by the committee.

(c) Upon initial consideration of the request, by vote of a majority of the
members of the committee present at the meeting, the committee shall prepare
a written proposed response to the inquiry and shall determine whether to issue
the response as a proposed ethics decision or a proposed formal ethics opinion.
Prior to the next regularly scheduled meeting of the committee, all proposed for-
mal ethics opinions shall be published and all proposed ethics decisions shall be
circulated to the members of the council.

(d) Prior to the next regularly scheduled meeting of the committee, any inter-
ested person or group may submit a written request to reconsider a proposed for-
mal ethics opinion or a proposed ethics decision and may ask to be heard by the
committee. The committee, under such guidelines as it may adopt, may allow or
deny such request.

(e) Upon reconsideration of a proposed formal ethics opinion or proposed
ethics decision, the committee may, by vote of not less than a majority of the duly
appointed members of the committee, revise the proposed formal ethics opinion or
proposed ethics decision. Prior to the next regularly scheduled meeting of the com-
mittee, all revised proposed formal ethics opinions shall be published and all revised
proposed ethics decisions shall be circulated to the members of the council.

(f) Upon completion of the process, the committee shall determine, by a vote
of not less than a majority of the duly appointed members of the committee,
whether to transmit a proposed formal ethics opinion or proposed ethics deci-
sion to the council with a recommendation to adopt.

(g) Any interested person or group may request to be heard by the council
prior to a vote on the adoption of a proposed formal ethics opinion or ethics
decision. Whether permitted to appear before the council or not, the person or
group has the right to file a written brief with the council under such rules as may

be established by the council.

(h) The council's action on a proposed formal ethics opinion or ethics deci-
sion shall be determined by vote of the majority of the council present and vot-
ing. Notice of such action shall be provided to interested persons by the method
deemed most appropriate by the chairperson.

(i) A formal ethics opinion or ethics decision may be reconsidered or with-
drawn by the council pursuant to rules which it may establish from time to time.

(j) To vote, a member of the committee must be physically present at a
meeting.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 5, 1994

Amendments Approved by the Supreme Court: March 8, 1998; February 5,
2004

.0105 Procedures for Meetings of the Ethics Committee

(a) Consent Agenda. The agenda for a meeting of the committee shall
include a consent agenda consisting of those proposed formal ethics opinions,
proposed ethics decisions, and ethics advisories (collectively “proposed opin-
ions”) published, circulated, or mailed during the preceding quarter that the
chairperson, vice-chair, and staff counsel agree do not warrant discussion by the
full committee.

(b) Vote on Consent Agenda. The consent agenda shall be considered at the
beginning of the meeting of the committee following the consideration of
administrative matters. Any committee member may make a non-debatable
motion to remove an item from the consent agenda for separate discussion and
vote. The motion must receive an affirmative vote of one-third of all of the duly
appointed members of the committee in order for an item to be removed from
the consent agenda. The items remaining upon the consent agenda shall be con-
sidered together upon a non-debatable motion to approve the remaining items
on the consent agenda. The motion must pass by a vote of not less than a major-
ity of the duly appointed members of the committee pursuant to Rule .0104(f)
of this subchapter. All items on a consent agenda so approved shall be transmit-
ted to the council with a recommendation to adopt.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 11, 2010

Section .0200 Procedures for the Authorized
Practice Committee

.0201 General Provisions

The purpose of the committee on the authorized practice of law is to protect
the public from being unlawfully advised and represented in legal matters by
unqualified persons.

History Note: Statutory Authority G.S. 84-37

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 3, 2000

.0202 Procedure

(a) The procedure to prevent and restrain the unauthorized practice of law
shall be in accordance with the provisions hereinafter set forth.

(b) District bars shall not conduct separate proceedings into unauthorized
practice of law matters but shall assist and cooperate with the North Carolina
State Bar in reporting and investigating matters of alleged unauthorized practice
of law.

History Note: Statutory Authority G.S. 84-37

Readopted Effective December 8, 1994

.0203 Definitions
Subject to additional definitions contained in other provisions of this sub-
chapter, the following words and phrases, when used in this subchapter, have the
meanings set forth in this rule, unless the context clearly indicates otherwise.
(1) Appellate division - the appellate division of the General Court of Justice.
(2) Chairperson of the Authorized Practice Committee - the councilor
appointed to serve as chairperson of the Authorized Practice Committee of the
State Bar.
(3) Complainant or the complaining witness - any person who has com-
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plained of the conduct of any person, firm or corporation as relates to alleged
unauthorized practice of law.

(4) Complaint - a formal pleading filed in the name of the North Carolina
State Bar in the superior court against a person, firm or corporation after a find-
ing of probable cause.

(5) Council - the Council of the North Carolina State Bar.

(6) Councilor - a member of the Council of the North Carolina State Bar.

(7) Counsel - the counsel of the North Carolina State Bar appointed by the
council.

(8) Court or courts of this state - a court authorized and established by the
Constitution or laws of the state of North Carolina.

(9) Defendant - any person, firm or corporation against whom a complaint
is filed after a finding of probable cause.

(10) Investigation - the gathering of information with respect to alleged
unauthorized practice of law.

(11) Investigator - any person designated to assist in investigation of alleged
unauthorized practice of law.

(12) Letter of notice - a communication to an accused individual or corpo-
ration setting forth the substance of alleged conduct involving unauthorized
practice of law.

(13) Office of the counsel - the office and staff maintained by the counsel of
the North Carolina State Bar.

(14) Office of the secretary - the office and staff maintained by the secretary
of the North Carolina State Bar.

(15) Party - after a complaint has been filed, the North Carolina State Bar as
plaintiff and the accused individual or corporation as defendant.

(16) Plaintiff - after a complaint has been filed, the North Carolina State Bar.

(17) Preliminary Hearing - hearing by the Authorized Practice Committee to
determine whether probable cause exists.

(18) Probable Cause - a finding by the Authorized Practice Committee that
there is reasonable cause to believe that a person or corporation has engaged in
the unauthorized practice of law justifying legal action against such person or
corporation.

(19) Secretary - the secretary of the North Carolina State Bar.

(20) Supreme Court - the Supreme Court of North Carolina.

History Note: Statutory Authority G.S. 84-37

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 3, 2000; October
6, 2004

.0204 State Bar Council - Powers and Duties

The Council of the North Carolina State Bar shall have the power and duty

(1) to supervise the administration of the Authorized Practice Committee in
accordance with the provisions of this subchapter;

(2) to appoint a counsel. The counsel shall serve at the pleasure of the council.
The counsel shall be a member of the North Carolina State Bar but shall not be
permitted to engage in the private practice of law.

History Note: Statutory Authority G.S. 84-37

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 3, 2000

.0205 Chairperson of the Authorized Practice Committee - Powers and Duties
(a) The chairperson of the Authorized Practice Committee shall have the
power and duty
(1) to supervise the activities of the counsel;
(2) to recommend to the Authorized Practice Committee that an investi-
gation be initiated;
(3) to recommend to the Authorized Practice Committee that a complaint
be dismissed;
(4) to direct a letter of notice to an accused person or corporation or direct
the counsel to issue letters of notice in such cases or under such circum-
stances as the chairperson deems appropriate;
(5) to notify the accused and any complainant that a complaint has been
dismissed;
(6) to call meetings of the Authorized Practice Committee for the purpose
of holding preliminary hearings;
(7) to issue subpoenas in the name of the North Carolina State Bar or direct

the secretary to issue such subpoenas;

(8) to administer oaths or affirmations to witnesses;

(9) to file and verify complaints and petitions in the name of the North
Carolina State Bar.

(b) The president, vice-chairperson or senior council member of Authorized
Practice Committee shall perform the functions of the chairperson of the commit-
tee in any matter when the chairperson or vice-chairperson is absent or disqualified.

History Note: Statutory Authority G.S. 84-37

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 3, 2000

.0206 Authorized Practice Committee - Powers and Duties

The Authorized Practice Committee shall have the power and duty

(1) to direct the counsel to investigate any alleged unauthorized practice of
law by any person, firm, or corporation in this State;

(2) to hold preliminary hearings, find probable cause, and recommend to the
Executive Commuittee that a complaint for injunction be filed in the name of the
State Bar against the respondent;

(3) to dismiss allegations of the unauthorized practice of law upon a finding
of no probable cause;

(4) to issue letters of caution, which may include a demand to cease and
desist, to respondents in cases where the Committee concludes either that:

a. there is probable cause established to believe respondent has engaged in the

unauthorized practice of law in North Carolina, but

(i) respondent has agreed to refrain from engaging in the conduct in the
future;

(ii) respondent is unlikely to engage in the conduct again; or

(iii) either referral to a district attorney or complaint for injunction is not
warranted under the circumstances; or

b. there is no probable cause established to believe respondent has engaged in

the unauthorized practice of law in North Carolina, but

(i) the conduct of the respondent may be improper and may become the
basis for injunctive relief if continued or repeated; or
(ii) the Committee otherwise finds it appropriate to caution the respondent.

(5) to direct counsel to stop an investigation and take no action;

(6) to refer a matter to another agency, including the district attorney for crim-
inal prosecution and to other committees of the North Carolina State Bar; and

(7) to issue advisory opinions in accordance with procedures adopted by the
council as to whether the actual or contemplated conduct of nonlawyers would
constitute the unauthorized practice of law in North Carolina.

History Note: Statutory Authority G.S. 84-37

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 20, 1995; February
3, 2000; October 6, 2004

.0207 Counsel - Powers and Duties

The counsel shall have the power and duty

(1) to initiate an investigation concerning the alleged unauthorized practice
of law;

(2) to direct a letter of notice to a respondent when authorized by the chair-
person of the Authorized Practice Committee;

(3) to investigate all matters involving alleged unauthorized practice of law
whether initiated by the filing of a complaint or otherwise;

(4) to recommend to the chairperson of the Authorized Practice Committee that
a matter be dismissed because the complaint is frivolous or falls outside the council's
jurisdiction; that a letter of notice be issued; or that the matter be considered by the
Authorized Practice Committee to determine whether probable cause exists;

(5) to prosecute all unauthorized practice of law proceedings before the
Authorized Practice Committee and the courts;

(6) to represent the State Bar in any trial or other proceedings concerned with
the alleged unauthorized practice of law;

(7) to employ assistant counsel, investigators, and other administrative per-
sonnel in such numbers as the council may from time to time authorize;

(8) to maintain permanent records of all matters processed and the disposi-
tion of such matters;

(9) to perform such other duties as the council may from time to time direct.

History Note: Statutory Authority G.S. 84-37
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Readopted Effective December 8, 1994
Amendments Approved by the Supreme Court: February 3, 2000

.0208 Suing for Injunctive Relief

(@) Upon receiving a recommendation from the Authorized Practice
Committee that a complaint seeking injunctive relief be filed, the Executive
Committee shall review the matter at the same quarterly meeting and determine
whether the recommended action is necessary to protect the public interest and
ought to be prosecuted.

(b) If the Executive Committee decides to follow the Authorized Practice
Committee's recommendation, it shall direct the counsel to prepare the neces-
sary pleadings as soon as practical for signature by the chairperson and filing with
the appropriate tribunal.

(c) If the Executive Committee decides not to follow the Authorized Practice
Committee's recommendation, the matter shall go before the council at the same
quarterly meeting to determine whether the recommended action is necessary to
protect the public interest and ought to be prosecuted.

(d) If the council decides not to follow the Authorized Practice Committee's
recommendation, the matter shall be referred back to the Authorized Practice
Committee for alternative disposition.

(e) If probable cause exists to believe that a respondent is engaged in the
unauthorized practice of law and action is needed to protect the public interest
before the next quarterly meeting of the Authorized Practice Committee, the
chairperson, with the approval of the president, may file and verify a complaint
or petition in the name of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-37

Adopted by the Supreme Court: February 3, 2000

Section .0600 Rules Governing the Lawyer
Assistance Program

.0601 Purpose

The purpose of the lawyer assistance program is to: (1) protect the public by
assisting lawyers and judges who are professionally impaired by reason of sub-
stance abuse, addiction, or debilitating mental condition; (2) assist impaired
lawyers and judges in recovery; and (3) educate lawyers and judges concerning
the causes of and remedies for such impairment.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 3, 2000

.0602 Authority

The council of the North Carolina State Bar hereby establishes the Lawyer
Assistance Program Board (the board) as a standing committee of the council.
The board has the authority to establish policies governing the State Bar's lawyer
assistance program as needed to implement the purposes of this program. The
authority conveyed is not limited by, but is fully coextensive with, the authority
previously vested in State Bar's predecessor program, the Positive Action for
Lawyers (PALS) program.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 3, 2000

.0603 Operational Responsibility

The board shall be responsible for operating the lawyer assistance program
subject to the statutes governing the practice of law, the authority of the council,
and the rules of the board.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted by the Supreme Court: February 3, 2000

.0604 Size of Board

The board shall have nine members. Three of the members shall be coun-
cilors of the North Carolina State Bar at the time of appointment; three of the
members shall be non-lawyers or lawyers with experience and training in the
fields of mental health, substance abuse or addiction; and three of the members
shall be lawyers who are currently volunteers to the lawyer assistance program. In

addition, the board may have the dean of a law school in North Carolina, or the
dean's designee, appointed by the council as an ex officio member. No member
of the Grievance Committee shall be a member of the board.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted by the Supreme Court: February 3, 2000

Amendments Approved by the Supreme Court: November 16, 2006

.0605 Appointment of Members; When; Removal

The initial members of the board shall be appointed at the next meeting of
the council following the creation of the board. Thereafter, members shall be
appointed or reappointed, as the case may be, at the first quarterly meeting of the
council each calendar year, provided that a vacancy occurring by reason of death,
resignation, or removal shall be filled by appointment of the council at the next
quarterly meeting following the event giving rise to the vacancy, and the person
so appointed shall serve for the balance of the vacated term. Any member of the
board may be removed at any time by an affirmative vote of a majority of the
members of the council in session at a regularly called meeting.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted by the Supreme Court: February 3, 2000

.0606 Term of Office and Succession

The members of the board shall be divided into three classes of equal size to
serve in the first instance for terms expiring one, two and three years, respectively,
after the first quarterly meeting of the council following creation of the board.
Of the initial board, three members (one councilor, one mental health, substance
abuse or addiction professional, and one lawyer-volunteer to the lawyer assistance
program) shall be appointed to terms of one year; three members (one councilor,
one mental health, substance abuse or addiction professional, and one lawyer-
volunteer) shall be appointed to terms of two years; and three members (one
councilor, one mental health, substance abuse or addiction professional, and one
lawyer-volunteer) shall be appointed to terms of three years. Thereafter, the suc-
cessors in each class of board members shall be appointed to serve for terms of
three years. No member shall serve more than two consecutive three-year terms,
in addition to service prior to the beginning of a full three-year term, without
having been off the board for at least three years. Members of the board serving
ex officio shall serve one-year terms and may serve up to three consecutive terms.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted by the Supreme Court: February 3, 2000

Amendments Approved by the Supreme Court: November 16, 2006

.0607 Appointment of Chairperson

The chairperson of the board shall be appointed by the council annually at
the time of its appointment of board members. The chairperson may be re-
appointed for an unlimited number of one-year terms. The chairperson shall pre-
side at all meetings of the board, shall prepare and present to the council the
annual report of the board, and shall represent the board in its dealings with the
public. A vacancy occurring by reason of death, resignation, or removal shall be
filled by appointment of the council at the next quarterly meeting following the
event giving rise to the vacancy, and the person so appointed shall serve for the
balance of the vacated term.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted by the Supreme Court: February 3, 2000

.0608 Appointment of Vice-Chairperson

The vice-chairperson of the board shall be appointed by the council annually
at the time of its appointment of board members. The vice-chairperson may be
re-appointed for an unlimited number of one-year terms. The vice-chairperson
shall preside at and represent the board in the absence of the chairperson and
shall perform such other duties as may be assigned to him or her by the chair-
person or by the board. A vacancy occurring by reason of death, resignation, or
removal shall be filled by appointment of the council at the next quarterly meet-
ing following the event giving rise to the vacancy, and the person so appointed
shall serve for the balance of the vacated term.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted by the Supreme Court: February 3, 2000

.0609 Source of Funds
Funding for the program shall be provided from the general and appropriate
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special funds of the North Carolina State Bar and such other funds as may
become available by grant or otherwise.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted by the Supreme Court: February 3, 2000

.0610 Meetings

The annual meeting of the board shall be held in October of each year in con-
nection with the annual meeting of the North Carolina State Bar. The board by
resolution may set regular meeting dates and places. Special meetings of the
board may be called at any time upon notice given by the chairperson, the vice-
chairperson, or any two members of the board. Notice of meeting shall be given
at least two days prior to the meeting by mail, telegram, facsimile transmission,
electronic mail or telephone. A quorum of the board for conducting its official
business shall be a majority of the members serving at a particular time.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted by the Supreme Court: February 3, 2000

.0611 Annual Report

The board shall prepare at least annually a report of its activities and shall
present the same at the annual meeting of the council.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted by the Supreme Court: February 3, 2000

.0612 Powers and Duties of the Board

In addition to the powers and duties set forth elsewhere in these rules, the
board shall have the following powers and duties:

(1) to exercise general supervisory authority over the administration of the
lawyer assistance program consistent with these rules;

(2) to implement programs to investigate and evaluate reports that a lawyer's
ability to practice law is impaired because of substance abuse, depression, or other
debilitating mental condition; to confer with any lawyer who is the subject of
such a report; and, if the report is verified, to provide referrals and assistance to
the impaired lawyer;

(3) to adopt and amend regulations consistent with these rules with the
approval of the council;

(4) to delegate authority to the staff of the lawyer assistance program subject
to the review of the council;

(5) to delegate authority to investigate, evaluate, and intervene with impaired
lawyers to committees composed of qualified volunteer lawyers and non-lawyers;

(6) to submit an annual budget for the lawyer assistance program to the
council for approval and to ensure that expenses of the board do not exceed the
annual budget approved by the council;

(7) to report annually on the activities and operations of the board to the
council and make any recommendations for changes in the rules or methods of
operation of the lawyer assistance program;

(8) to implement programs to investigate, evaluate, and intervene in cases
referred to it by a disciplinary body, and to report the results of the investigation
and evaluation to the referring body;

(9) to promote programs of education and awareness for lawyers, law stu-
dents, and judges about the causes and remedies of lawyer impairment;

(10) to train volunteer lawyers to provide peer support, assistance and mon-
itoring for impaired lawyers; and

(11) to administer the PALS revolving loan fund or other similar fund that
may be established for the board's program to assist lawyers who are impaired
because of a debilitating mental condition.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted by the Supreme Court: February 3, 2000

.0613 Confidentiality

The lawyer assistance program is an approved lawyers' assistance program in
accordance with the requirements of Rule 1.6(b) of the Revised Rules of
Professional Conduct. Except as noted herein and otherwise required by law,
information received during the course of investigating, evaluating, and assisting
an impaired lawyer shall be privileged and held in the strictest confidence by the
staff of the lawyer assistance program, the members of the board, and the mem-
bers of any committee of the board. If a report of impaired condition is made by
members of a lawyer's family, and there is good cause shown, the board may, in

its discretion, release information to appropriate members of the lawyer's family
if the board or its duly authorized committee determines that such disclosure is
in the best interest of the impaired lawyer.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 3, 2000

.0614 Reserved

.0615 Regional Chapters

A committee may, under appropriate rules and regulations promulgated by
the, board, establish regional chapters, composed of qualified volunteer lawyers
and non-lawyers. A regional chapter may perform any or all of the duties and
functions set forth in Section .0600 of this subchapter to the extent provided by
the rules of the board.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 3, 2000

.0616 Suspension for Impairment, Reinstatement

If it appears that a lawyer's ability to practice law is impaired by substance
abuse and/or chemical addiction, the board, or its duly authorized committee,
may petition any superior court judge to issue an order, pursuant to the court's
inherent authority, suspending the lawyer's license to practice law in this state for
up to 180 days.

(a) The petition shall be supported by affidavits of at least two persons setting
out the evidence of the lawyer's impairment.

(b) The petition shall be signed by the executive director of the lawyer assis-
tance program and the executive director of the State Bar.

(c) The petition shall contain a request for a protective order sealing the peti-
tion and all proceedings respecting it.

(d) Except as set out in Rule .0606(j) below, the petition shall request the
court to issue an order requiring the attorney to appear in not less than 10 days
and show cause why the attorney should not be suspended from the practice of
law. No order suspending an attorney's license shall be entered without notice
and a hearing, except as provided in Rule .0606(j) below.

(e) The order to show cause shall be served upon the attorney, along with the
State Bar's petition and supporting affidavits, as provided in Rule 4 of the North
Carolina Rules of Civil Procedure.

(f) At the show cause hearing, the State Bar shall have the burden of proving
by clear, cogent, and convincing evidence that the lawyer's ability to practice law
is impaired.

() If the court finds that the attorney is impaired, the court may enter an
order suspending the attorney from the practice of law for up to 180 days. The
order shall specifically set forth the reasons for its issuance.

(h) At any time following entry of an order suspending an attorney, the
attorney may petition the court for an order reinstating the attorney to the
practice of law.

(i) A hearing on the reinstatement petition will be held no later than 10
days from the filing of the petition, unless the suspended lawyer agrees to a
continuance. At the hearing, the suspended lawyer will have the burden of
establishing by clear, cogent, and convincing evidence the following: (1) the
lawyer's ability to practice law is no longer impaired; (2) the lawyer's debil-
itating condition is being treated and/or managed; (3) it is unlikely that the
inability to practice law due to the impairment will recur; and (4) it is
unlikely that the interest of the public will be unduly threatened by the rein-
statement of the lawyer.

(j) No suspension of an attorney's license shall be allowed without notice and
a hearing unless

(1) the State Bar files a petition with supporting affidavits, as provided in
Rule .0606(a)-(c) above.

(2) the State Bar's petition and supporting affidavits demonstrate by clear,
cogent, and convincing evidence that immediate and irreparable harm,
injury, loss, or damage will result to the public, to the lawyer who is the sub-
ject of the petition, or to the administration of justice before notice can be
given and a hearing had on the petition.

(3) the State Bar's petition specifically seeks the temporary emergency relief
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of suspending ex parte the attorney's license for up to 10 days or unil
notice be given and a hearing held, whichever is shorter, and the State Bar's
petition requests the court to endorse an emergency order entered hereun-
der with the hour and date of its entry.

(4) the State Bar's petition requests that the emergency suspension order
expire by its own terms 10 days from the date of entry, unless, prior to the
expiration of the initial 10-day period, the court agrees to extend the order
for an additional 10-day period for good cause shown or the respondent
attorney agrees to an extension of the suspension petiod.

(k) The respondent attorney may apply to the court at any time for an order
dissolving the emergency suspension order. The court may dissolve the emer-
gency suspension order without notice to the State Bar or hearing, or may order
a hearing on such notice as the court deems proper.

(1) The North Carolina State Bar shall not be required to provide security for
payment of costs or damages prior to entry of a suspension order with or without
notice to the respondent attorney.

(m) No damages shall be awarded against the State Bar in the event that a
restraining order entered with or without notice and a hearing is dissolved.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28(i)

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: September 7, 1995;
February 3, 2000

.0617 Consensual Inactive Status

Notwithstanding the provisions of Rule .0616 of this subchapter, the court
may enter an order transferring the lawyer to inactive status if the lawyer con-
sents. The order may contain such other terms and provisions as the parties agree
to and which are necessary for the protection of the public. A lawyer transferred
to inactive status pursuant to this rule may not petition for reinstatement pur-
suant to Rule .0902 of this subchapter. The lawyer may apply to the court at any
time for an order reinstating the lawyer to active status.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28(i)

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 3, 2000; March 8,
2013

.0618 Agents of the State Bar

All members of the board and its duly appointed committees shall be deemed
to be acting as agents of the State Bar when performing the functions and duties
set forth in this subchapter.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 3, 2000

-0619 Judicial Committee

The Judicial Committee of the Lawyer Assistance Program Board shall
implement a program of intervention for members of the judiciary with sub-
stance abuse problems affecting their professional conduct. The committee shall
consist of at least two members of the state's judiciary. The committee will be
governed by the rules of the Lawyer Assistance Program Board where applicable.
Rules .0616 and .0617 of this subchapter are not applicable to the committee.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 3, 2000

.0620 Rehabilitation Contracts for Lawyers Impaired by Substance Abuse

The board, or its duly authorized committee, has the authority to enter into
rehabilitation contracts with lawyers suffering from substance abuse including
contracts that provide for alcohol and/or drug testing. Such contracts may
include the following conditions among others:

(a) that upon receipt of a report of a positive alcohol or drug test for a sub-
stance prohibited under the contract, the contract may be amended to include
additional provisions considered to be in the best rehabilitative interest of the
lawyer and the public; and

(b) that the lawyer stipulates to the admission of any alcohol and/or drug-
testing results into evidence in any in camera proceeding brought under this
section without the necessity of further authentication.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Adopted by the Supreme Court: March 7, 1996
Amendments Approved by the Supreme Court: February 3, 2000

.0621 Evaluations for Substance Abuse, Alcoholism, and/or other Chemical
Addictions

(a) Notice of Need for Evaluation. The Lawyer Assistance Program Board,
or its duly authorized committee, may demand that a lawyer obtain a compre-
hensive evaluation of his or her condition by an approved addiction specialist
if the lawyer's ability to practice law is apparently being impaired by substance
abuse, alcoholism and/or other chemical addictions. This authority may be
exercised upon recommendation of the director of the lawyer assistance pro-
gram and the approval of at least three members of the board or appropriate
committee, which shall include at least one person with professional expertise
in chemical addiction. Written notice shall be provided to the lawyer informing
the lawyer that the board has determined that an evaluation is necessary and
demanding that the lawyer obtain the evaluation by a date set forth in the writ-
ten notice.

(b) Failure to Comply. If the lawyer does not obtain an evaluation, the
director of the lawyer assistance program shall obtain the approval of the chair-
person of the board, or the chairperson of the appropriate committee of the
board, to file a motion to compel an evaluation pursuant to the authority set
forthin G.S. § 84-28(i) and (j) and in accordance with the procedure set forth
in Rule 35 of the North Carolina Rules of Civil Procedure. All pleadings in
such a proceeding shall be filed under seal and all hearings shall be held in cam-
era. Written notice of the motion to compel an examination shall be served
upon the lawyer in accordance with the North Carolina Rules of Civil
Procedure at least ten days before the hearing on the matter.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted by the Supreme Court: February 3, 2000

.0622 Grounds for Compelling an Evaluation

An order compelling the lawyer to obtain a comprehensive evaluation by an
addiction specialist may be issued if the board establishes that the evaluation
will assist the lawyer and the lawyer assistance program to assess the lawyer's
condition and any risk that the condition may present to the public, and to
determine an appropriate treatment for the lawyer.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted by the Supreme Court: February 3, 2000

.0623 Failure to Comply with an Order Compelling an Evaluation

If a lawyer fails to comply with an order compelling a comprehensive eval-
uation by an addiction specialist, the board, or its duly authorized committee,
may file a contempt proceeding to be held in camera. If the lawyer fails to com-
ply with a contempt order, the lawyer shall be deemed to have waived confi-
dentiality respecting communications made by the lawyer to the board or its
committee. The board, or its duly authorized committee, may seek further
relief and may file motions or proceedings in open court.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted by the Supreme Court: February 3, 2000

Section .0700 Procedures for Fee Dispute
Resolution

.0701 Purpose and Implementation

The purpose of the Fee Dispute Resolution Program is to help clients and
lawyers settle disputes over fees. The Fee Dispute Resolution Program will
attempt to assist lawyers and clients in resolving disputes concerning legal fees
and expenses. The State Bar will implement the Fee Dispute Resolution Program
under the auspices of the Grievance Committee (the committee) as part of the
Attorney Client Assistance Program (ACAP). It will be offered to clients and
lawyers at no cost.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 3, 2000; May 4,
2000; March 8, 2007; March 11, 2010; September 25, 2019
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.0702 Jurisdiction
(a) The committee has jurisdiction over a disagreement arising out of a client-
lawyer relationship concerning the fees and expenses charged or incurred for legal
services provided by a lawyer licensed to practice law in North Carolina.
(b) The committee does not have jurisdiction over the following:
(1) a dispute concerning fees or expenses established by a court, federal or
state administrative agency, or federal or state official, or private arbitrator or
arbitrator panel;
(2) a dispute over fees or expenses that are or were the subject of litigation or
arbitration unless
(i) a court, arbitrator, or arbitration panel directs the matter to the State Bar
for resolution,
(ii) both parties to the dispute agree to dismiss the litigation or arbitration
without prejudice and pursue resolution through the State Bar's Fee
Dispute Resolution program; or
(iii) litigation was commenced pursuant to 27 N.C. Admin. Code 1D §
.0707(a);
(3) a dispute between a lawyer and a service provider, such as a court reporter
or an expert witness;
(4) a dispute over fees or expenses that are the subject of a pending Client
Security Fund claim, or a Client Security Fund claim that has been fully paid.
(5) a dispute between a lawyer and a person or entity with whom the lawyer
had no client-lawyer relationship; and
(6) a dispute concerning a fee charged for services provided by the lawyer that
do not constitute the practice of law.
(c) The committee will encourage settlement of fee disputes falling within its
jurisdiction pursuant to Rule .0708 of this subchapter.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amendments Approved by the Supreme Court: May 4, 2000; March 11,
2010; August 23, 2012; September 25, 2019

.0703 Coordinator of Fee Dispute Resolution

The secretary-treasurer of the North Carolina State Bar will designate a mem-
ber of the staff to serve as coordinator of the Fee Dispute Resolution Program.
The coordinator will develop forms, maintain records, and provide statistics on
the Fee Dispute Resolution Program. The coordinator will also develop an annu-
al report to the council. The coordinator may also serve as a facilitator.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: May 4, 2000; March 8,
2007; March 11, 2010

.0704 Confidentiality

The Fee Dispute Resolution Program is a subcommittee of the Grievance
Committee, which maintains all information in the possession of the Fee
Dispute Resolution Program. Pursuant to N.C. Gen. Stat. § 84-32.1, docu-
ments in the possession of the Fee Dispute Resolution Program are confidential
and are not public records.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 11, 2010

Amendments Approved by the Supreme Court: September 25, 2019

.0705 Selection of Facilitators

The secretary-treasurer of the North Carolina State Bar will designate mem-
bers of the State Bar staff to serve as facilitators.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: May 4, 2000

Amendments Approved by the Supreme Court: March 11, 2010

.0706 Powers and Duties of the Vice-Chairperson

The vice-chairperson of the Grievance Subcommittee overseeing ACAD, or
his or her designee, who must be a councilor, will:

(a) approve or disapprove any recommendation that an impasse be
declared in any fee dispute; and

(b) refer to the Grievance Committee all cases in which it appears that

(i) a lawyer might have demanded, charged, contracted to receive or

received an illegal or cleatly excessive fee or a clearly excessive amount for

expenses in violation of Rule 1.5 of the Rules of Professional Conduct; or

(ii) a lawyer might have failed to refund an unearned portion of a fee in

violation of Rule 1.5 the Rules of Professional Conduct, or

(iii) a lawyer might have violated one or more Rules of Professional

Conduct other than or in addition to Rule 1.5.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: May 4, 2000

Amendments Approved by the Supreme Court: February 5, 2002; March
8, 2007; March 11, 2010; September 25, 2019

.0707 Processing Requests for Fee Dispute Resolution

(a) A request for resolution of a disputed fee must be submitted in writing to
the coordinator of the Fee Dispute Resolution Program addressed to the North
Carolina State Bar, PO Box 25908, Raleigh, NC 27611. A lawyer is required by
Rule of Professional Conduct 1.5 to notify in writing a client with whom the
lawyer has a dispute over a fee (i) of the existence of the Fee Dispute Resolution
Program and (ii) that if the client does not file a petition for fee dispute resolution
within 30 days after the client receives such notification, the lawyer will be per-
mitted by Rule of Professional Conduct 1.5 to file a lawsuit to collect the disput-
ed fee. A lawyer may file a lawsuit prior to expiration of the required 30-day
notice period or after the petition is filed by the client only if such filing is nec-
essary to preserve a claim. If a lawyer does file a lawsuit pursuant to the preceding
sentence, the lawyer must not take steps to pursue the litigation until the fee dis-
pute resolution process is completed. A client may request fee dispute resolution
at any time before either party files a lawsuit. The petition for resolution of a dis-
puted fee must contain:

(1) the names and addresses of the parties to the dispute;

(2) a clear and brief statement of the facts giving rise to the dispute;

(3) a statement that, prior to requesting fee dispute resolution, a reasonable

attempt was made to resolve the dispute by agreement;

(4) a statement that the subject matter of the dispute has not been adjudicat-

ed and is not presently the subject of litigation.

(b) A petition for resolution of a disputed fee must be filed (i) before the expi-
ration of the statute of limitation applicable in the General Court of Justice for
collection of the funds in issue or (ii) within three years of the termination of the
client-lawyer relationship, whichever is later.

(c) The State Bar will process fee disputes and grievances in the following
order:

(1) If a client submits to the State Bar simultaneously a grievance and a
request for resolution of disputed fee involving the same attorney-client rela-
tionship, the request for resolution of disputed fee will be processed first and
the grievance will not be processed until the fee dispute resolution process is
concluded.
(2) If a client submits a grievance to the State Bar and the State Bar deter-
mines it would be appropriate for the Fee Dispute Resolution Program to
attempt to assist the client and the lawyer in settling a dispute over a legal fee,
the attempt to resolve the fee dispute will occur first. If a grievance file has
been opened, it will be stayed until the Fee Dispute Resolution Program has
concluded its attempt to facilitate resolution of the disputed fee.

(3) If a client submits a request for resolution of a disputed fee to the State

Bar while a grievance submitted by the same client and relating to the same

attorney-client relationship is pending, the grievance will be stayed while the

Fee Dispute Resolution Program attempts to facilitate resolution of the dis-

puted fee.

(4) Notwithstanding the provisions of subsections (c)(1),(2), and (3) of this

section, the State Bar will process a grievance before it processes a fee dispute

or at the same time it processes a fee dispute whenever it determines that
doing so is in the public interest.

(d) The coordinator of the Fee Dispute Resolution Program or a facilitator
will review the petition to determine its suitability for fee dispute resolution. If it
is determined that the dispute is not suitable for fee dispute resolution, the coor-
dinator and/or the facilitator will prepare a letter setting forth the reasons the
petition is not suitable for fee dispute resolution and recommending that the
petition be discontinued and that the file be closed. The coordinator and/or the
facilitator will forward the dismissal letter to the vice-chairperson. If the vice
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chairperson agrees with the recommendation, the petition will be discontinued
and the file will be closed. The coordinator and/or facilitator will notify the par-
ties in writing that the file was closed. Grounds for concluding that a petition is
not suitable for fee dispute resolution or for closing a file include, but are not lim-
ited to, the following:

(1) the petition is frivolous or moot; or

(2) the committee lacks jurisdiction over one or more of the parties or over

the subject matter of the dispute.

(e) If the vice-chairperson disagrees with the recommendation to close the
file, the coordinator will schedule a settlement conference.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: May 4, 2000

Amendments Approved by the Supreme Court: March 8, 2007; March 11,
2010; September 25, 2019

.0708 Settlement Conference Procedure

(a) The coordinator will assign the case to a facilitator.

(b) The State Bar will send a letter of notice to the respondent lawyer by cer-
tified mail notifying the respondent that the petition was filed and notifying the
respondent of the obligation to provide a written response to the letter of notice,
signed by the respondent, within 15 days of service of the letter of notice upon
the respondent, and enclosing copies of the petition and of any relevant materials
provided by the petitioner.

(c) Within 15 days after the letter of notice is served upon the respondent,
the respondent must provide a written response to the petition signed by the
respondent. The facilitator may grant requests for extensions of time to respond.
The response must be a full and fair disclosure of all the facts and circumstances
pertaining to the dispute. The response shall include all documents necessary to
a full and fair understanding of the dispute. The response shall not include doc-
uments that are not necessary to a full and fair understanding of the dispute. The
facilitator will provide a copy of the response to the petitioner unless the lawyer
respondent objects in writing.

(d) The facilitator will conduct an investigation.

(e) The facilitator will conduct a telephone settlement conference. The facil-
itator may conduct the settlement conference by conference call or by telephone
calls between the facilitator and one party at a time, depending upon which
method the facilitator believes has the greater likelihood of success.

(f) The facilitator will explain the following to the parties:

(1) the procedure that will be followed;

(2) the differences between a facilitated settlement conference and other

forms of conflict resolution;

(3) that the settlement conference is not a trial;

(4) that the facilitator is not a judge;

(5) that participation in the settlement conference does not deprive the par-

ties of any right they would otherwise have to pursue resolution of the dispute

through the court system if they do not reach a settlement;

(6) the circumstances under which the facilitator may communicate privately

with any party or with any other person;

(7) whether and under what conditions private communications with the

facilitator will be shared with the other party or held in confidence during the

conference; and

(8) that any agreement reached will be reached by mutual consent.

() It is the duty of the facilitator to be impartial and to advise the parties of
any circumstance that might cause either party to conclude that the facilitator has
a possible bias, prejudice, or partiality.

(h) It is the duty of the facilitator to timely determine when the dispute can-
not be resolved by settlement and to declare that an impasse exists and that the
settlement conference should end.

(i) Upon completion of the settlement conference, the facilitator will prepare
a disposition letter to be sent to the parties explaining:

(1) that the settlement conference resulted in a settlement and the terms of

settlement; or

(2) that the settlement conference resulted in an impasse.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: May 4, 2000

Amendments Approved by the Supreme Court: March 11, 2010; September

25,2019

.0709 Record Keeping

The coordinator of fee dispute resolution will keep a record of each request
for fee dispute resolution. The record must contain the following information:

(1) the petitioner's name;

(2) the date the petition was received;

(3) the respondent’s name;

(4) the district in which the respondent resides or maintains a place of busi-

ness;

(5) what action was taken on the petition and, if applicable, how the dispute

was resolved; and

(6) the date the file was closed.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: May 4, 2000

Amendments Approved by the Supreme Court: March 11, 2010; September
25,2019

Section .0900 Procedures for Administrative
Committee

.0901 Transfer to Inactive Status

(a) Petition for Transfer to Inactive Status

Any member who desires to be transferred to inactive status shall file a peti-
tion with the secretary addressed to the council setting forth fully

(1) the member’s name and current address;

(2) the date of the member’s admission to the North Carolina State Bar;

(3) the reasons why the member desires transfer to inactive status;

(4) that at the time of filing the petition the member is in good standing hav-

ing paid all membership fees, Client Security Fund assessments, late fees and

costs assessed by the North Carolina State Bar, as well as all past due fees, fines

and penalties owed to the Board of Continuing Legal Education and without

any grievances or disciplinary complaints pending against him or her;

(5) any other matters pertinent to the petition.

(b) Conditions Upon Transfer

No member may be voluntarily transferred to disability-inactive status,
retired/nonpracticing status, or emeritus pro bono status until:

(1) the member has paid all membership fees, Client Security Fund assess-

ments, late fees, and costs assessed by the North Carolina State Bar or the

Disciplinary Hearing Commission, as well as all past due fees, fines and

penalties owed to the Board of Continuing Legal Education;

(2) the member acknowledges that the member continues to be subject to the

Rules of Professional Conduct and to the disciplinary jurisdiction of the State

Bar including jurisdiction in any pending matter before the Grievance

Committee or the Disciplinary Hearing Commission; and,

(3) in the case of a member seeking emeritus pro bono status, it is determined

by the Administrative Committee that the member is in good standing, is not

the subject of any matter pending before the Grievance Committee or the

Disciplinary Hearing Commission, and will be supervised by an active mem-

ber employed by a nonprofit corporation qualified to render legal services

pursuant to G.S. 84-5.1.

(¢) Order Transferring Member to Inactive Status

Upon receipt of a petition which satisfies the provisions of Rule .0901(a)
above, the council may, in its discretion, enter an order transferring the mem-
ber to inactive status and, where appropriate, granting emeritus pro bono sta-
tus. The order shall become effective immediately upon entry by the council.
A copy of the order shall be mailed to the member.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 7, 1996; February 3,
2000; March 6, 2008; March 6, 2014

.0902 Reinstatement from Inactive Status

(a) Eligibility to Apply for Reinstatement

Any member who has been transferred to inactive status may petition the
council for an order reinstating the member as an active member of the North

Subchap. 1D: 5-11



Carolina State Bar.

(b)Definition of “Year”
As used in this rule, a year is a 365 day period of time unless a calendar year

is specified.

(¢) Requirements for Reinstatement
(1) Completion of Petition.
The member must provide the information requested on a petition form pre-
scribed by the council and must sign the petition under oath.
(2) CLE Requirements Before Inactive.
Unless the member was exempt from such requirements pursuant to Rule
.1517 of this subchapter or is subject to the requirements in paragraph (c)(5)
of this rule, the member must satisfy the minimum continuing legal educa-
tion requirements, as set forth in Rule .1518 of this subchapter, for the cal-
endar year in which the member was transferred to inactive status (the “sub-
ject year”) if such transfer occurred on or after July 1 of the subject year,
including any deficit from a prior calendar year that was carried forward and
recorded in the member’s CLE record for the subject year.
(3) Character and Fitness to Practice.
The member must have the moral qualifications, competency and learning
in the law required for admission to practice law in the state of North
Carolina, and must show that the member’s resumption of the practice of law
within this state will be neither detrimental to the integrity and standing of
the Bar or the administration of justice nor subversive of the public interest.
(4) Additional CLE Requirements.
If more than 1 year has elapsed between the date of the entry of the order
transferring the member to inactive status and the date that the petition is
filed, the member must complete 12 hours of approved CLE for each year
that the member was inactive up to a maximum of 7 years. The CLE hours
must be completed within 2 years prior to filing the petition. For each 12-
hour increment, 2 hours must be earned by attending courses in the areas of
professional responsibility and/or professionalism. If during the period of
inactivity the member complied with mandatory CLE requirements of
another state where the member is licensed, those CLE credit hours may be
applied to the requirements under this provision without regard to whether
they were taken during the 2 years prior to filing the petition.
(5) Bar Exam Requirement If Inactive 7 or More Years.
[Effective for all members who are transferred to inactive status on or after
March 10, 2011.] If 7 years or more have elapsed between the date of the
entry of the order transferring the member to inactive status and the date that
the petition is filed, the member must obtain a passing grade on a regularly
scheduled North Carolina bar examination. A member subject to this
requirement does not have to satisfy the CLE requirements in paragraphs
(©)(2) and (c)(4).
(A) Active Licensure in Another State. Each year of active licensure in
another state during the period of inactive status shall offset one year of
inactive status for the purpose of calculating the 7 years necessary to actuate
this provision. If the member is not required to pass the bar examination as
a consequence of offsetting, the member shall satisfy the CLE requirements
set forth in paragraph (c)(4) for each year that the member was inactive up
to a maximum of 7 years.
(B) Military Service. Each calendar year in which an inactive member
served on full-time, active military duty, whether for the entire calendar
year or some portion thereof, shall offset one year of inactive status for the
purpose of calculating the 7 years necessary to actuate the requirement of
this paragraph. If the member is not required to pass the bar examination
as a consequence of offsetting, the member shall satisfy the CLE require-
ments set forth in paragraph (c)(4) for each year that the member was inac-
tive up to a maximum of 7 years.
(6) Payment of Fees, Assessments and Costs.
The member must pay all of the following:
(A) a reinstatement fee in an amount determined by the council;
(B) the membership fee and the Client Security Fund assessment for the
year in which the application is filed;
(C) the annual membership fee, if any, of the member’s district bar for the
year in which the application is filed and any past due annual membership
fees for any district bar with which the member was affiliated prior to trans-

ferring to inactive status;
(D) all attendee fees owed the Board of Continuing Legal Education for
CLE courses taken to satisfy the requirements of paragraphs (c)(2), (4), and
6);
(E) any costs previously assessed against the member by the chairperson of
the Grievance Committee, the Disciplinary Hearing Commission; and/or
the secretary or council of the North Carolina State Bar; and
(F) all costs incurred by the North Carolina State Bar in investigating and
processing the application for reinstatement.
(d) Service of Reinstatement Petition
The petitioner shall serve the petition on the secretary. The secretary shall
transmit a copy of the petition to the members of the Administrative Committee
and to the counsel.
(e) Investigation by Counsel
The counsel may conduct any necessary investigation regarding the petition
and shall advise the members of the Administrative Committee of any findings
from such investigation.
(f) Recommendation of Administrative Committee
After any investigation of the petition by the counsel is complete, the
Administrative Committee will consider the petition at its next meeting and shall
make a recommendation to the council regarding whether the petition should be
granted. The chair of the Administrative Committee may appoint a panel com-
posed of at least three members of the committee to consider any petition for
reinstatement and, on behalf of the Administrative Committee, to make a rec-
ommendation to the council regarding whether the petition should be granted.
(1) Conditions Precedent to Reinstatement. Upon a determination that the
petitioner has failed to demonstrate competence to return to the practice of
law, the committee may require the petitioner to complete a specified num-
ber of hours of continuing legal education, which shall be in addition to the
requirements set forth in Rule .0902(b)(2) and (4) above, as a condition
precedent to the committee's recommendation that the petition be granted,
(2) Conditions Subsequent to Reinstatement. Upon a determination that the
petitioner is fit to return to the practice of law pursuant to the reasonable
management of his or her substance abuse, addiction, or debilitating mental
condition, the committee may recommend to the council that the reinstate-
ment petition be granted with reasonable conditions to which the petitioner
consents. Such conditions may include, but are not limited to, an evaluation
by a mental health professional approved by the Lawyer Assistance Program
(LAP), compliance with the treatment recommendations of the mental
health professional, periodic submission of progress reports by the mental
health professional to LAB, and waiver of confidentiality relative to diagnosis
and treatment by the mental health professional.
(3) Failure of Conditions Subsequent to Reinstatement. In the event the peti-
tioner fails to satisfy the conditions of the reinstatement order, the committee
shall issue a notice directing the petitioner to show cause, in writing, why the
petitioner should not be suspended from the practice of law. Notice shall be
served and the right to request a hearing shall be as provided in Rule .0902(f)
below. The hearing shall be conducted as provided in Section .1000 of this
subchapter provided, however, the burden of proof shall be upon the peti-
tioner to show by clear, cogent, and convincing evidence that he or she has
satisfied the conditions of the reinstatement order.
(g) Hearing Upon Denial of Petition for Reinstatement
(1) Notice of Council Action and Request for Hearing
If the council denies a petition for reinstatement, the petitioner shall be
notified in writing within 14 days after such action. The notice shall be
served upon the petitioner pursuant to Rule 4 of the N.C. Rules of Civil
Procedure and may be served by a State Bar investigator or any other person
authorized by Rule 4 of the N.C. Rules of Civil Procedure to serve process.
(2) The petitioner shall have 30 days from the date of service of the notice
to file a written request for hearing upon the secretary. The request shall be
served upon the secretary pursuant to Rule 4 of the N.C. Rules of Civil
Procedure.
(3) Hearing Procedure
The procedure for the hearing shall be as provided in Section .1000 of this
subchapter.
(h) Reinstatement by Secretary of the State Bar
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Notwithstanding paragraph (e) of this rule, an inactive member may petition
for reinstatement pursuant to paragraphs (a) and (b) of this rule and may be rein-
stated by the secretary of the State Bar upon a finding that the inactive member
has complied with or fulfilled the conditions for reinstatement set forth in this
rule; there are no issues relating to the inactive member’s character or fitness; and
the inactive member has paid all fees owed to the State Bar including the rein-
statement fee. Reinstatement by the secretary is discretionary. If the secretary
declines to reinstate a member, the member’s petition shall be submitted to the
Administrative Committee at its next meeting and the procedure for review of
the reinstatement petition shall be as set forth in paragraph (e) of this rule.

(i) Denial of Petition

When a petition for reinstatement is denied by the council in a given calendar
year, the member may not petition again until the following calendar year. The
reinstatement fee, costs, and any fees paid pursuant to paragraph (c)(7) shall be
retained. However, the State Bar membership fee, Client Security Fund assess-
ment, and district bar membership fee assessed for the year in which the appli-
cation is filed shall be refunded.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: September 7, 1995; March
7, 1996; March 5, 1998; March 3, 1999; February 3, 2000; March 6, 2002;
February 27, 2003; March 3, 2005; March 10, 2011; August 25, 2011; March
8,2012; March 8, 2013; March 6, 2014; October 2, 2014; September 22, 2016;
September 20, 2018; September 25, 2020

.0903 Suspension for Failure to Fulfill Obligations of Membership
(a) Procedure for Enforcement of Obligations of Membership
Whenever a member of the North Carolina State Bar fails to fulfill an obli-
gation of membership in the State Bar, whether established by the administra-
tive rules of the State Bar or by statute, the member shall be subject to admin-
istrative suspension from membership pursuant to the procedure set forth in
this rule; provided, however, that the procedures for the investigation of and
action upon alleged violations of the Rules of Professional Conduct by a
member are set forth in subchapter 1B of these rules and that no aspect of any
procedure set forth in this rule shall be applicable to the State Bar’s investiga-
tion of or action upon alleged violations of the Rules of Professional Conduct
by a member.
(1) The following are examples of obligations of membership that will be
enforced by administrative suspension. This list is illustrative and not
exclusive:
(A) Payment of the annual membership fee, including any associated late
fee as set forth in G.S. 84-34;
(B) Payment of the annual Client Security Fund assessment;
(C) Payment of the costs of a disciplinary, disability, reinstatement, show
cause, or other proceeding of the State Bar as ordered by the chair of the
Grievance Committee, the Disciplinary Hearing Commission, the sec-
retary, or the council;
(D) Filing of a pro hac vice registration statement as required in Rule
.0101 of subchapter 1H of these rules; and
(E) Filing of an annual report form and attending continuing legal edu-
cation activities as required by Sections .1500 and .1600 of subchapter
1D of these rules.
(b) Notice
Whenever it appears that a member has failed to comply, in a timely fash-
ion, with an obligation of membership in the State Bar as established by the
administrative rules of the State Bar or by statute, the secretary shall prepare a
written notice directing the member to show cause, in writing, within 30 days
of the date of service of the notice why he or she should not be suspended
from the practice of law.
(c) Service of the Notice
The notice shall be served on the member by mailing a copy thereof by
registered or certified mail or designated delivery service (such as Federal
Express or UPS), return receipt requested, to the last known address of the
member contained in the records of the North Carolina State Bar or such later
address as may be known to the person attempting service. Service of the
notice may also be accomplished by (i) personal service by a State Bar inves-

tigator or by any person authorized by Rule 4 of the North Carolina Rules of
Civil Procedure to serve process, or (ii) email sent to the email address of the
member contained in the records of the North Carolina State Bar if the mem-
ber sends an email from that same email address to the State Bar acknowledg-
ing such service. A member who cannot, with reasonable diligence, be served
by registered or certified mail, designated delivery service, personal service, or
email shall be deemed served upon publication of the notice in the State Bar
Journal.

(d) Entry of Order of Suspension upon Failure to Respond to Notice to
Show Cause.

Whenever a member fails to show cause in writing within 30 days of the
service of the notice to show cause upon the member, and it appears that the
member has failed to comply with an obligation of membership in the State
Bar as established by the administrative rules of the State Bar or by statute, the
council may enter an order suspending the member from the practice of law.
The order shall be effective 30 days after proof of service on the member. The
order shall be served on the member by mailing a copy thereof by registered
or certified mail or designated delivery service, return receipt requested, to the
last-known address of the member contained in the records of the North
Carolina State Bar or such later address as may be known to the person
attempting service. Service of the order may also be accomplished by (i) per-
sonal service by a State Bar investigator or by any person authorized by Rule
4 of the North Carolina Rules of Civil Procedure to serve process, or (ii) email
sent to the email address of the member contained in the records of the North
Carolina State Bar if the member sends an email from that same email address
to the State Bar acknowledging such service. A member who cannot, with due
diligence, be served by registered or certified mail, designated delivery service,
personal service, or email shall be deemed served by the mailing of a copy of
the order to the member’s last known address contained in the records of the
North Carolina State Bar.

(e) Procedure Upon Submission of a Timely Response to a Notice to Show
Cause

(1) Consideration by Administrative Committee. If a member submits a
written response to a notice to show cause within 30 days of the service of
the notice upon the member, the Administrative Committee shall consider
the matter at its next regularly scheduled meeting. The member may per-
sonally appear at the meeting and be heard, may be represented by coun-
sel, and may offer witnesses and documents. The counsel may appear at
the meeting on behalf of the State Bar and be heard, and may offer wit-
nesses and documents. The burden of proof shall be upon the member to
show cause by clear, cogent, and convincing evidence why the member
should not be suspended from the practice of law for the apparent failure
to fulfill an obligation of membership in the State Bar as established by the
administrative rules of the State Bar or by statute.

(2) Recommendation of Administrative Committee

The Administrative Committee shall determine whether the member has

shown cause why the member should not be suspended. If the committee

determines that the member has failed to show cause, the committee shall
recommend to the council that the member be suspended.

(3) Order of Suspension

Upon the recommendation of the Administrative Committee, the council

may enter an order suspending the member from the practice of law. The

order shall be effective 30 days after proof of service on the member. The
order shall be served on the member by mailing a copy thereof by regis-
tered or certified mail return receipt requested to the last-known address
of the member according to the records of the North Carolina State Bar or
such later address as may be known to the person effecting the service.

Notice may also be by personal service by a State Bar investigator or any

other person authorized by Rule 4 of the North Carolina Rules of Civil

Procedure to serve process. Unless the member complies with or fulfills the

obligation of membership within 30 days after service of the order, the

obligations of a disbarred or suspended member to wind down the mem-
ber’s law practice within 30 days set forth in Rule .0128 of Subchapter 1B
of these rules shall apply to the member upon the effective date of the
order of suspension. If the member fails to fulfill the obligations set forth
in Rule .0128 of Subchapter 1B within 30 days of the effective date of the
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order, the member shall be subject to professional discipline.

(f) Late Compliance

If a member fulfills the obligation of membership before a suspension
order is entered by the council, no order of suspension will be entered.

(g) Administrative Suspension Pursuant to Statute.

The provisions of this rule notwithstanding, if any section of the North
Carolina General Statutes requires suspension of an occupational license, the
procedure for suspension pursuant to such statute shall be as established by
the statute. If no procedure is established by said statute, then the procedures
specified in this rule shall be followed.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: September 7, 1995;
December 7, 1995; March 7, 1996; March 5, 1998; February 3, 2000; October
1, 2003; March 2, 2006; November 16, 2006; March 6, 2008; October 8,
2009; March 11, 2010; August 23, 2012; March 6, 2014; September 22, 2016;
February 26, 2020

.0904 Reinstatement from Suspension

(2) Compliance Within 30 Days of Service of Suspension Order.

A member who receives an order of suspension for failure to comply with an
obligation of membership may preclude the order from becoming effective and
shall not be required to file a formal reinstatement petition or pay the reinstate-
ment fee if the member shows within 30 days after service of the suspension order
that the member has done the following;

(1) fulfilled the obligations of membership set forth in the order;

(2) paid the administrative fees associated with the issuance of the suspension

order, including the costs of service;

(3) paid any other delinquency shown on the financial records of the State Bar

including outstanding judicial district bar dues;

(4) signed and filed CLE annual report forms as required by Rule .1522 of this

subchapter;

(5) completed CLE hours as required by Rules .1518 and .1522 of this sub-

chapter; and

(6) filed any IOL'TA certification required by Rule .1319 of this subchapter.

(b) Reinstatement More than 30 Days after Service of Suspension Order.

At any time more than 30 days after service of an order of suspension on a
member, a member who has been suspended for failure to comply with an obli-
gation of membership may petition the council for an order of reinstatement.

(c) Definition of “Year.”

As used in this rule, a year is a 365 day period of time unless a calendar year is
specified.

(d) Requirements for Reinstatement

(1) Completion of Petition

The member must provide the information requested on a petition form pre-

scribed by the council and must sign the petition under oath.

(2) CLE Requirements Before Suspended

Unless the member was exempt from such requirements pursuant to Rule

.1517 of this subchapter or is subject to the requirements in paragraph (d)(4)

of this rule, the member must satisfy the minimum continuing legal education

(CLE) requirements, as set forth in Rule .1518 of this subchapter, for the cal-

endar year in which the member was suspended (the “subject year”) if such

transfer occurred on or after July 1 of the subject year, including any deficit
from a prior year that was carried forward and recorded in the member’s CLE
record for the subject year. The member shall also sign and file any delinquent

CLE annual report form.

(3) Additional CLE Requirements

If more than 1 year has elapsed between the effective date of the suspension

order and the date upon which the reinstatement petition is filed, the member

must complete 12 hours of approved CLE for each year that the member was
suspended up to a maximum of 7 years. The CLE must be completed within

2 years prior to filing the petition. For each 12-hour increment, 2 hours must

be earned by attending courses in the areas of professional responsibility and/or

professionalism. If during the period of suspension the member complied with
mandatory CLE requirements of another state where the member is licensed,
those CLE credit hours may be applied to the requirements under this provi-

sion without regard to whether they were taken during the 2 years prior to fil-
ing the petition.
(4) Bar Exam Requirement If Suspended 7 or More Years
[Effective for all members who are administratively suspended on or after
March 10, 2011.] If 7 years or more have elapsed between the effective date of
the suspension order and the date that the petition is filed, the member must
obtain a passing grade on a regularly scheduled North Carolina bar examina-
tion. A member subject to this requirement does not have to satisfy the CLE
requirements in paragraphs (d)(2) and (d)(3).
(A) Active Licensure in Another State. Each year of active licensure in anoth-
er state during the period of suspension shall offset one year of suspension
for the purpose of calculating the 7 years necessary to actuate this provision.
If the member is not required to pass the bar examination as a consequence
of offsetting, the member shall satisfy the CLE requirements set forth in
paragraph (d)(3) for each year that the member was suspended up to a max-
imum of 7 years.
(B) Military Service. Each calendar year in which a suspended member
served on full-time, active military duty, whether for the entire calendar year
or some portion thereof, shall offset one year of suspension for the purpose
of calculating the 7 years necessary to actuate the requirement of this para-
graph. If the member is not required to pass the bar examination as a con-
sequence of offsetting, the member shall satisfy the CLE requirements set
forth in paragraph (d)(3) for each year that the member was suspended up
to a maximum of 7 years.
(5) Character and Fitness to Practice
The member must have the moral qualifications, competency and learning in
the law required for admission to practice law in the state of North Carolina,
and must show that the member’s resumption of the practice of law will be nei-
ther detrimental to the integrity and standing of the Bar or the administration
of justice nor subversive of the public interest.
(6) Payment of Fees, Assessments and Costs
The member must pay all of the following:
(A) a reinstatement fee fee in an amount to be determined by the council or
$250 reinstatement fee if suspended for failure to comply with CLE require-
ments;
(B) all membership fees, Client Security Fund assessments, and late fees
owed at the time of suspension and owed for the year in which the reinstate-
ment petition is filed;
(©) all district bar annual membership fees owed at the time of suspension
and owed for the year in which the reinstatement petition is filed;
(D) all attendee fees, fines and penalties owed the Board of Continuing Legal
Education at the time of suspension and attendee fees for CLE courses taken
to satisfy the requirements of paragraphs (d)(2) and (3) above;
(E) any costs assessed against the member by the chairperson of the
Grievance Committee, the Disciplinary Hearing Commission, and/or the
secretary or council of the North Carolina State Bar; and
(F) all costs incurred by the North Carolina State Bar in suspending the
member, including the costs of service, and in investigating and processing
the application for reinstatement.
(7) Pro Hac Vice Registration Statements
The member must file any overdue pro hac vice registration statement for
which the member was responsible.
(8) IOLTA Certification
The member must complete any IOLTA certification required by Rule .1319
of this subchapter.
(9) Wind Down of Law Practice During Suspension
The member must demonstrate that the member fulfilled the obligations of a
disbarred or suspended member set forth in Rule .0128 of Subchapter 1B dur-
ing the 30 day period after the effective date of the order of suspension, or that
such obligations do not apply to the member due to the nature of the mem-
ber’s legal employment.
(e) Procedure for Review of Reinstatement Petition.
The procedure for review of the reinstatement petition shall be as set forth in
Rule .0902(c)-(g) above.
(f) Reinstatement by Secretary of the State Bar.
At any time during the year after the effective date of a suspension order, a sus-
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pended member may petition for reinstatement pursuant to paragraphs (b) and
(c) of this rule and may be reinstated by the secretary of the State Bar upon a find-
ing that the suspended member has complied with or fulfilled the obligations of
membership set forth in the order; there are no issues relating to the suspended
member's character or fitness; and the suspended member has paid the costs of the
suspension and reinstatement procedure including the costs of service and the
reinstatemnent fee. Reinstatement by the secretary is discretionary. If the secretary
declines to reinstate a member, the member's petition shall be submitted to the
Administrative Committee at its next meeting and the procedure for review of the
reinstatement petition shall be as set forth in Rule .0902(c)-(f).

(¢) Reinstatement from Disciplinary Suspension.

Notwithstanding the procedure for reinstatement set forth in the preceding
paragraphs of this Rule, if an order of reinstatement from disciplinary suspension
is granted to a member pursuant to Rule .0129 of Subchapter 1B of these rules,
any outstanding order granting inactive status or suspending the same member for
failure to fulfill the obligations of membership under this section shall be dissolved
and the member shall be reinstated to active status.

(h) Denial of Petition.

When a petition for reinstatement is denied by the council in a given calendar
year, the member may not petition again until the following calendar year. The
reinstatement fee, costs, and any fees paid pursuant to paragraph (d)(6) shall be
retained. However, the State Bar membership fee, Client Security Fund assess-
ment, and district bar membership fee assessed for the year in which the applica-
tion is filed shall be refunded.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: September 7, 1995, March 7,
1996, March 5, 1998, February 27, 2003, October 1, 2003; March 2, 2006;
November 16, 2006; October 8, 2009; March 11, 2010; March 10, 2011; March
8, 2012; March 8, 2013; August 27, 2013; March 6, 2014; October 2, 2014;
September 22, 2016; September 20, 2018; September 25, 2020

.0905 Pro Bono Practice by Out of State Lawyers

(a) A lawyer licensed to practice in another state but not North Carolina who
desires to provide legal services free of charge to indigent persons may file a petition
with the secretary addressed to the council setting forth:

(1) the petitioner’s name and address;

(2) the state(s) in which the petitioner is or has been licensed and the date(s)

when the petitioner was licensed;

(3) the name of a member who is employed by a nonprofit corporation qual-

ified to render legal services pursuant to G.S. 84-5.1 and has agreed to super-

vise the petitioner; and

(4) any other matters pertinent to the petition as determined by the council.

(b) Along with the petition, the petitioner shall provide in writing:

(1) a certificate of good standing from each jurisdiction in which the petitioner

has been licensed;

(2) a record of any professional discipline ever imposed against the petitioner;

(3) a statement from the petitioner that the petitioner is submitting to the dis-

ciplinary jurisdiction of the North Carolina State Bar, and will be governed by

the North Carolina Rules of Professional Conduct in regard to any law practice
authorized by the council in consequence of the petition; and

(4) a statement from the member identified in the petition agreeing to super-

vise the petitioner in the provision of pro bono legal services exclusively for

indigent persons.

(c) The petition shall be referred to the Administrative Committee for review.
After reviewing the petition and other pertinent information, the committee
shall make a recommendation to the council regarding whether the petition
should be granted.

(d) Upon receipt of a petition and other information satisfying the provisions
this rule, the council may, in its discretion, enter an order permitting the peti-
tioner to provide legal services to indigent persons on a pro basis under the super-
vision of 2 member employed by a nonprofit corporation qualified to render legal
services pursuant to G.S. 84-5.1. The order shall become effective immediately
upon entry by the council. A copy or the order shall be mailed to the petitioner
and to the supervising member. No person permitted to practice pursuant to
such an order shall pay any membership fee to the North Carolina State Bar or

any district bar or any other charge ordinarily imposed upon active members, nor
shall any such person be required to attend continuing legal education courses.

(e) A petitioner may be a compensated employee of a nonprofit corporation
qualified to render legal services pursuant to G.S. 84-5.1 and, if granted pro bono
practice status, may provide legal services to the indigent clients of that corpora-
tion subject to the following conditions:

(1) the petitioner has filed an application for admission with the North

Carolina Board of Law Examiners (BLE) and has never previously been

denied admission to the North Carolina State Bar for any reason; a copy of

the petitioner’s application shall be provided with the petition for pro bono
practice;

(2) if the petitioner is granted pro bono practice status, that status will termi-

nate when the BLE makes its final ruling on the petitioner’s application for

admission; and

(3) the petitioner is supervised in the provision of all legal services to indigent

persons as set forth in paragraph (d).

(f) A lawyer who is paid in-house counsel for a business organization with
offices in North Carolina may petition under this rule to provide legal services to
indigent persons on a pro bono basis under the supervision of a member
employed by a nonprofit corporation qualified to render legal services pursuant
to G.S. 84-5.1.

(g) Permission to practice under this rule terminates upon notice from the
member identified in the petition pursuant to Rule .0905(a)(3) above, or from
the nonprofit corporation employing such member, that the out-of-state lawyer
is no longer supervised by any member employed by the corporation. In addi-
tion, permission to practice under this rule being entirely discretionary on the
part of the council, the order granting such permission may be withdrawn by the
council for good cause shown without notice to the out-of-state lawyer or an
opportunity to be heard.

History Note: Statutory authority G.S. 84-7.1

Adopted by the Supreme Court: March 6, 2008

Amendments Approved by the Supreme Court: September 24, 2015;
September 22, 2016

Section .1000 Rules Governing Reinstatement

Hearings Before the Administrative Committee

.1001 Reinstatement Hearings
(a) Notice; Time and Place of Hearing
(1) Time and Place of Hearing
The chairperson of the Administrative Committee shall fix the time and
place of the hearing within 30 days after the member's request for hearing
is filed with the secretary. The hearing shall be held as soon as practicable
after the request for hearing is filed but in no event more than 90 days after
such request is filed unless otherwise agreed by the member and the chair-
person of the committee.
(2) Notice to Member
The notice of the hearing shall include the date, time and place of the
hearing and shall be served upon the member at least 10 days before the
hearing date.
(b) Hearing Panel
(1) Appointment
The chairperson of the committee shall appoint a hearing panel consisting
of three members of the committee to consider the petition and make a
recommendation to the council.
(2) Presiding Panel Member
The chairperson shall appoint one of the three members of the panel to
serve as the presiding member. The presiding member shall rule on any
question of procedure that may arise in the hearing; preside at the deliber-
ations of the panel; sign the written determination of the panel; and report
the panel's determination to the council.
(3) Quorum
A majority of the panel members is necessary to decide the matter.
(4) Panel Recommendation
Following the hearing on a contested reinstatement petition, the panel will
make a written recommendation to the council on behalf of the committee

Subchap. 1D: 5-15



regarding whether the member's license should be reinstated. The recom-
mendation shall include appropriate findings of fact and conclusions of law.
(c) Burden of Proof
(1) Reinstatement from Inactive Status
The burden of proof shall be upon the member to show by clear, cogent
and convincing evidence that he or she has satisfied the requirements for
reinstatement as set forth in Rule .0902(b) of this subchapter.
(2) Reinstatement from Suspension for Nonpayment of Membership Fees,
Late Fee, Client Security Fund Assessment, District Bar Membership Fees,
or Assessed Costs
The burden of proof shall be upon the member to show by clear, cogent
and convincing evidence that he or she has satisfied the requirements for
reinstatement as set forth in Rule .0904(c) of this subchapter.
(3) Reinstatement from Suspension for Failure to Comply with the Rules
Governing the Administration of the Continuing Legal Education Program
The burden of proof shall be upon the member to show by clear, cogent
and convincing evidence that he or she has

(A) satisfied the requirements for reinstatement as set forth in Rule

.0904(d) of this subchapter,

(B) cured any continuing legal education deficiency for which the mem-

ber was suspended, and

(C) paid the reinstatement fee required by Rule .0904(d)(6) of this sub-

chapter.
(d) Conduct of Hearing
(1) Member's Rights
The member shall have these rights at the hearing

(A) to appear personally and be heard;

(B) to be represented by counsel;

(C) to call and examine witnesses;

(D) to offer exhibits; and

(E) to cross-examine witnesses.
(2) State Bar Appears Through Counsel
The counsel shall appear at the hearing on behalf of the State Bar and shall
have the right

(A) to be heard;

(B) to call and examine witnesses;

(C) to offer exhibits; and

(D) to cross-examine witnesses.
(3) Rules of Procedure and Evidence
The hearing will be conducted in accordance with the North Carolina
Rules of Civil Procedure for nonjury trials insofar as practicable and the
Rules of Evidence applicable in superior court, unless otherwise provided
by this subchapter or the parties agree to other rules.
(4) Report of Hearing; Costs
The hearing shall be reported by a certified court reporter. The member
shall pay the costs associated with obtaining the court reporter's services
for the hearing. The member shall pay the costs of the transcript and shall
arrange for the preparation of the transcript with the court reporter. The
member shall be taxed with all other costs of the hearing, but such costs
shall not include any compensation to the members of the hearing panel.
(¢) Hearing Panel Recommendation
The written recommendation of the hearing panel shall be served upon

the member within seven days of the date of the hearing.
History Note: Statutory Authority G.S. 84-23
Adopted by the Supreme Court: March 7, 1996
Amendments Approved by the Supreme Court: March 5, 1998; February
3, 2000

.1002 Review and Order of Council

(a) Review by Council of Recommendation of Hearing Panel

(1) Record to Council
(A) Compilation of Record
The member will compile a record of the proceedings before the hearing
panel, including a legible copy of the complete transcript, all exhibits
introduced into evidence and all pleadings, motions and orders, unless
the member and counsel agree in writing to shorten the record. Any
agreements regarding the record shall be included in the record transmit-

ted to the council.
(B) Transmission of Record to Council
The member shall provide a copy of the record to the counsel not later
than 90 days after the hearing unless an extension is granted by the pres-
ident of the State Bar for good cause shown. The member will transmit
a copy of the record to each member of the council no later than 30 days
before the council meeting at which the petition is to be considered.
(C) Costs
The member shall bear all of the costs of transcribing, copying and trans-
mitting the record to the members of the council.
(D) Dismissal for Failure to Comply
If the member fails to comply fully with any of the provisions of this rule,
the counsel may file a motion with the secretary to dismiss the petition.
(2) Oral or Written Argument
In his or her discretion, the president of the State Bar may permit counsel for
the State Bar and the member to present oral or written argument, but the
council will not consider additional evidence not in the record transmitted
from the hearing panel, absent a showing that the ends of justice so require
or that undue hardship will result if the additional evidence is not presented.
(b) Order by Council
The council will review the recommendation of the hearing panel and the
record and will determine whether and upon what conditions the member
will be reinstated.
(c) Costs
The council may tax the costs attributable to the proceeding against the
member.
History Note: Statutory Authority G.S. 84-23
Adopted by the Supreme Court: March 7, 1996

Section .1300 Rules Governing the Administration
of the Plan for Interest on Lawyers’ Trust Accounts
(IOLTA)

.1301 Purpose

The IOLTA Board of Trustees (board) shall carry out the provisions of the
Plan for Interest on Lawyers' Trust Accounts and administer the IOLTA pro-
gram (NC IOLTA). Any funds remitted to the North Carolina State Bar from
banks by reason of interest earned on general trust accounts established by
lawyers pursuant to Rule 1.15-2(b) of the Rules of Professional Conduct or
interest earned on trust or escrow accounts maintained by settlement agents
pursuant to N.C.G.S. 45A-9 shall be deposited by the North Carolina State
Bar through the board in a special account or accounts which shall be segregat-
ed from other funds of whatever nature received by the State Bar.

The funds received, and any interest, dividends, or other proceeds earned
on or with respect to these funds, net of banking charges described in section
.1316(e)(1), shall be used for programs concerned with the improvement of
the administration of justice, under the supervision and direction of the NC
IOLTA Board. The board will award grants or non-interest bearing loans under
the four categories approved by the North Carolina Supreme Court being
mindful of its tax exempt status and the IRS rulings that private interests of the
legal profession are not to be funded with IOLTA funds.

The programs for which the funds may be awarded are:

(1) providing civil legal services for indigents;

(2) enhancement and improvement of grievance and disciplinary procedures

to protect the public more fully from incompetent or unethical attorneys;

(3) development and maintenance of a fund for student loans to enable

meritorious persons to obtain a legal education who would not otherwise

have adequate funds for this purpose;

(4) such other programs designed to improve the administration of justice

as may from time to time be proposed by the board and approved by the

Supreme Court of North Carolina.

History Note: Statutory Authority G.S. 84-23; North Carolina Supreme
Court Order October 11, 2007

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: April 3, 1996; March 6,
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1997; March 6, 2008; March 8, 2012

.1302 Jurisdiction: Authority

The Board of Trustees of the North Carolina State Bar Plan for Interest on
Lawyers' Trust Accounts (IOLTA) is created as a standing committee by the
North Carolina State Bar Council pursuant to Chapter 84 of the North
Carolina General Statutes for the disposition of funds received by the North
Carolina State Bar from interest on trust accounts or from other sources
intended for the provision of legal services to the indigent and the improve-
ment of the administration of justice.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 8, 2007

.1303 Operational Responsibility

The responsibility for operating the program of the board rests with the
governing body of the board, subject to the statutes governing the practice of
law, the authority of the council and the rules of governance of the board.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1304 Size of Board
The board shall have nine members, at least six of whom must be attorneys
in good standing and authorized to practice law in the state of North Carolina.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.1305 Lay Participation

The board may have no more than three members who are not licensed
attorneys.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1306 Appointment of Members; When; Removal

The members of the board shall be appointed by the Council of the North
Carolina State Bar. The July quarterly meeting is when the appointments are
made. Vacancies occurring by reason of death, resignation or removal shall be
filled by appointment of the council at the next quarterly meeting following
the event giving rise to the vacancy, and the person so appointed shall serve for
the balance of the vacated term. Any member of the board may be removed at
any time by an affirmative vote of a majority of the members of the council in
session at a regularly called meeting.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1307 Term of Office

Each member who is appointed to the board shall serve for a term of three
years beginning on September 1.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1308 Staggered Terms

It is intended that members of the board shall be elected to staggered terms
such that three members are appointed in each year.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1309 Succession

Each member of the board shall be entitled to serve for two full three-year
terms. No member shall serve more than two consecutive three-year terms, in
addition to service prior to the beginning of a full three-year term, without hav-
ing been off the board for at least three years.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1310 Appointment of Chairperson

The chairperson of the board shall be appointed from time to time as nec-
essary by the council. The term of such individual as chairperson shall be for
one year. The chairperson may be reappointed thereafter during his or her

tenure on the board. The chairperson shall preside at all meetings of the board,
shall prepare and present to the council the annual report of the board, and
generally shall represent the board in its dealings with the public.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1311 Appointment of Vice-Chairperson

The vice-chairperson of the board shall be appointed from time to time as
necessary by the council. The term of such individual as vice-chairperson shall
be one year. The vice-chairperson may be reappointed thereafter during tenure
on the board. The vice-chairperson shall preside at and represent the board in
the absence of the chairperson and shall perform such other duties as may be
assigned to him or her by the chairperson or by the board.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1312 Source of Funds

Funding for the program carried out by the board shall come from funds
remitted from depository institutions by reason of interest earned on trust
accounts established by lawyers pursuant to Rule 1.15 of the Rules of Professional
Conduct and Rule .1316 of this subchapter or interest earned on trust or escrow
accounts maintained by settlement agents pursuant to N.C.G.S. 45A-9; volun-
tary contributions from lawyers; and interest, dividends, or other proceeds earned
on the board's funds from investments or from other sources intended for the
provision of legal services to the indigent and the improvement of the adminis-
tration of justice.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 8, 2007; February
5, 2009; March 8, 2012

.1313 Fiscal Responsibility

All funds of the board shall be considered funds of the North Carolina State
Bar, with the beneficial interest in those funds being vested in the board for
grants to qualified applicants in the public interest, less administrative costs.
These funds shall be administered and disbursed by the board in accordance
with rules or policies developed by the North Carolina State Bar and approved
by the North Carolina Supreme Court. The funds shall be used only to pay the
administrative costs of the IOLTA program and to fund grants approved by the
board under the four categories approved by the North Carolina Supreme
Court as outlined above.

(a) Maintenance of Accounts: Audit - The funds of the IOLTA program
shall be maintained in a separate account from funds of the North Carolina
State Bar such that the funds and expenditures therefrom can be readily iden-
tified. The accounts of the board shall be audited on an annual basis. The audit
will be conducted after the books are closed at a time determined by the audi-
tors, but not later than March 31 of the year following the year for which the
audit is to be conducted.

(b) Investment Criteria - The funds of the board shall be handled, invested
and reinvested in accordance with investment policies adopted by the Council
of the North Carolina State Bar for handling of dues, rents, and other revenues
received by the North Carolina State Bar in carrying out its official duties.

(c) Disbursements - Disbursement of funds of the board in the nature of
grants to qualified applicants in the public interest, less administrative costs,
shall be made by the board in accordance with policies developed by the North
Carolina State Bar and approved by the North Carolina Supreme Court. The
board shall adopt an annual operational budget and disbursements shall be
made in accordance with the budget as adopted. The board shall determine the
signatories on the IOLTA accounts.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court:September 28, 2017

.1314 Meetings

The board by resolution may set regular meeting dates and places. Special
meetings of the board may be called at any time upon notice given by the chair-
person, the vice-chairperson or any two members of the board. Notice of meet-
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ing shall be given at least two days prior to the meeting by mail, telegram, fac-
simile transmission, or telephone. A quorum of the board for conducting its
official business shall be a majority of the total membership of the board.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.1315 Annual Report

The board shall prepare at least annually a report of its activities and shall
present same to the council one month prior to its annual meeting.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1316 IOLTA Accounts

(@) IOLTA Account Defined. Pursuant to order of the North Carolina
Supreme Court, every general trust account, as defined in the Rules of
Professional Conduct, must be an interest or dividend-bearing account. (As used
herein, “interest” shall refer to both interest and dividends.) Funds deposited in
a general, interest-bearing trust account must be available for withdrawal upon
request and without delay (subject to any notice period that the bank is required
to reserve by law or regulation). Additionally, pursuant to N.C.G.S. 45A-9, a set-
tlement agent who maintains a trust or escrow account for the purposes of receiv-
ing and disbursing closing funds and loan funds shall direct that any interest
earned on funds held in that account be paid to the NC State Bar to be used for
the purposes authorized under the Interest on Lawyers Trust Account Program
according to section .1316(d) below. For the purposes of these rules, all such
accounts shall be known as “IOLTA Accounts” (also referred to as “Accounts”).

(b) Eligible Banks. Lawyers may maintain one or more IOLTA Account(s)
only at banks and savings and loan associations chartered under North
Carolina or federal law, as required by Rule 1.15 of the Rules of Professional
Conduct, that offer and maintain IOLTA Accounts that comply with the
requirements set forth in this subchapter (Eligible Banks). Settlement agents
shall maintain any IOLTA Account as defined by N.C.G.S. 45A-9 and para-
graph (a) above only at an Eligible Bank; however, a settlement agent that is
not a lawyer may maintain an IOLTA Account at any bank that is insured by
the Federal Deposit Insurance Corporation and has a certificate of authority to
transact business from the North Carolina Secretary of State, provided the
bank is approved by NC IOLTA. The determination of whether a bank is eli-
gible shall be made by NC IOLTA, which shall maintain (i) a list of participat-
ing Eligible Banks available to all members of the State Bar and to all settlement
agents, and (ii) a list of banks approved for non-lawyer settlement agent IOLTA
Accounts available to non-lawyer settlement agents. A bank that fails to meet
the requirements of this subchapter shall be subject only to termination of its
eligible or approved status by NC IOLTA. A violation of this rule shall not be
the basis for civil liability.

(¢) Notice Upon Opening or Closing IOLTA Account. Every lawyer/law
firm or settlement agent maintaining IOLTA Accounts shall advise NC IOLTA
of the establishment or closing of each IOLTA Account. Such notice shall
include (i) the name of the bank where the account is maintained, (ii) the name
of the account, (iii) the account number, and (iv) the name and bar number of
the lawyer(s) in the firm and/or the name(s) of any non-lawyer settlement
agent(s) maintaining the account. The North Carolina State Bar shall furnish
to each lawyer/law firm or settlement agent maintaining an IOLTA Accounts
a suitable plaque explaining the program, which plaque shall be exhibited in
the office of the lawyer/law firm or settlement agent.

(d) Directive to Bank. Every lawyer or law firm and every settlement agent
maintaining a North Carolina IOLTA Accounts shall direct any bank in which
an IOLTA Account is maintained to:

(1) remit interest, less any deduction for allowable reasonable bank service

charges or fees, (as used herein, “service charges” shall include any charge or

fee charged by a bank on an IOLTA Account) as defined in paragraph (e),

at least quarterly to NC IOLTA;

(2) transmit with each remittance to NC IOLTA a statement showing for

each account: (i) the name of the law firm/lawyer or settlement agent main-

taining the account, (ii) the lawyer/law firm’s or settlement agents IOLTA

Account number, (iii) the earnings period, (iv) the average balance of the

account for the earnings period, (v) the type of account, (vi) the rate of

interest applied in computing the remittance, (vii) the amount of any serv-

ice charges for the earnings period, and (viii) the net remittance for the

earnings period; and

(3) transmit to the law firm/lawyer or settlement agent maintaining the

account a report showing the amount remitted to NC IOLTA, the earnings

period, and the rate of interest applied in computing the remittance.

(e) Allowable Reasonable Service Charges. Eligible Banks may elect to waive
any or all service charges on IOLTA Accounts. If a bank does not waive service
charges on IOLTA Accounts, allowable reasonable service charges may be
assessed but only against interest earned on the IOLTA Account or funds deposit-
ed by the lawyer/law firm or settlement agent in the IOLTA Account for the pur-
pose of paying such charges. Allowable reasonable service charges may be deduct-
ed from interest on an IOLTA Account only at the rates and in accordance with
the bank's standard practice for comparable non-IOLTA accounts. Allowable rea-
sonable service charges for IOLTA Accounts ate: (i) a reasonable Account main-
tenance fee, (ii) per check charges, (iii) per deposit charges, (iv) a fee in lieu of a
minimum balance, (v) federal deposit insurance fees, and (vi) automated transfer
(Sweep) fees. All service charges other than allowable reasonable service charges
assessed against an IOLTA Account are the responsibility of and shall be paid by
the lawyer or law firm. No service charges in excess of the interest earned on the
Account for any month or quarter shall be deducted from interest earned on
other IOLTA Accounts or from the principal of the Account.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 6, 2008; February
5, 2009; January 28, 2010; March 8, 2012; August 23, 2012

.1317 Comparability Requirements for IOLTA Accounts

(a) Comparability of Interest Rate. Eligible Banks that offer and maintain
IOLTA Accounts must pay to an IOLTA Account the highest interest rate gen-
erally available from the bank to non-IOLTA Accounts (Comparable Rate)
when the IOLTA Account meets or exceeds the same minimum balance or
other account eligibility qualifications, if any. In determining the highest inter-
est rate generally available from the bank to non-IOLTA accounts, an Eligible
Bank may consider factors, in addition to the IOLTA account balance, custom-
arily considered by the bank when setting interest rates for its customers, pro-
vided that such factors do not discriminate between IOLTA accounts and non-
IOLTA accounts.

(b) Options for Satisfying Requirement. An Eligible Bank may satisfy the
Comparable Rate requirement by electing one of the following options:

(1) use an account product that has a Comparable Rate;

(2) without actually changing the IOLTA Account to the bank's Comparable

Rate product, pay the Comparable Rate on the IOLTA Account; or

(3) pay the benchmark rate (Benchmark), which shall be determined by

NC IOLTA periodically, but not more frequently than every six months, to

reflect the overall Comparable Rate for the NC IOLTA program. The

Benchmark shall be a rate equal to the greater of: (i) 0.65% or (ii) 65% of

the Federal Funds Target Rate as of the first business day of the IOLTA

remitting period, and shall be net of allowable reasonable service charges.

When applicable, NC IOLTA will express the Benchmark in relation to the

Federal Funds Target Rate.

(c) Options for Account Types. An IOLTA Account may be established as:

(1) subject to paragraph (d), a business checking account with an automated

investment feature (Sweep Account), such as an overnight investment in finan-

cial institution daily repurchase agreements or money market funds invested

solely in or fully collateralized by US government securities, which are US

Treasury obligations and obligations issued or guaranteed as to principal and

interest by the United States or any agency or instrumentality thereof;

(2) a checking account paying preferred interest rates, such as market based

or indexed rates;

(3) a public funds interest-bearing checking account, such as accounts used

for governmental agencies and other non-profit organizations;

(4) an interest-bearing checking account such as a negotiable order of with-

drawal (NOW) account, or business checking account with interest; or

(5) any other suitable interest-bearing deposit account offered by the bank

to its non-IOLTA customers.

(d) Financial Requirements for Sweep Accounts. If a bank establishes an
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IOLTA Account as described in paragraph (c)(1), the following require-
ments must be satisfied: an overnight investment in a financial institution
daily repurchase agreement shall be fully collateralized by United States gov-
ernment securities, as described in this Rule, and may be established only
with an Eligible Bank that is “well capitalized” or “adequately capitalized” as
those terms are defined by applicable federal statutes and regulations. A
“money market fund” is an investment company registered under the
Investment Company Act of 1940, as amended, that is qualified to hold itself
out to investors as a money market fund under Rules and Regulations adopted
by the Securities and Exchange Commission pursuant to said Act. A money
market fund shall be invested solely in United States government securities or
repurchase agreements fully collateralized by United States government securi-
ties, as described in this Rule, and, at the time of the investment, shall have total
assets of at least two hundred fifty million dollars ($250,000,000.00).

(e) Interest Calculation. Interest shall be calculated in accordance with an
Eligible Bank's standard practice for comparable non-IOLTA Accounts.

(f) Higher Rates and Waiver of Service Charges Allowed. Nothing in this
rule shall preclude a participating bank from paying a higher interest rate than
described above or electing to waive any service charges on IOLTA Accounts.

History Order of the N.C. Supreme Court

Adopted by the Supreme Court: January 28, 2010

.1318 Confidentiality

(a) As used in this rule, “confidential information” means all information
regarding IOLTA account(s) other than (1) a lawyer's/law firm's or settlement
agent’s status as a participant, former participant, or non-participant in NC
IOLTA, and (2) information regarding the policies and practices of any bank in
respect of IOLTA trust accounts, including rates of interest paid, service charge
policies, the number of IOLTA accounts at such bank, the total amount on
deposit in all IOLTA accounts at such bank, the total amounts of interest paid to
NCIOLTA, and the total amount of service charges imposed by such bank upon
such accounts.

(b) Confidential information shall not be disclosed by the staff or trustees
of NC IOLTA to any person or entity, except that confidential information
may be disclosed (1) to any chairperson of the grievance committee, staff attor-
ney, or investigator of the North Carolina State Bar upon his or her written
request specifying the information requested and stating that the request is
made in connection with a grievance complaint or investigation regarding one
or more trust accounts of a lawyer/law firm or settlement agent; or (2) in
response to a lawful order or other process issued by a court of competent juris-
diction, or a subpoena, investigative demand, or similar notice issued by a fed-
eral, state, or local law enforcement agency.

History Order of the N.C. Supreme Court

Adopted by the Supreme Court: March 6, 2008

Amendments Approved by the Supreme Court: March 8, 2012

.1319 Certification

Every lawyer admitted to practice in North Carolina shall certify annually
on or before June 30 to the North Carolina State Bar that all general trust
accounts maintained by the lawyer or his or her law firm are established and
maintained as IOLTA accounts as prescribed by Rule 1.15 of the Rules of
Professional Conduct and Rule .1316 of this subchapter or that the lawyer is
exempt from this provision because he or she does not maintain any general
trust account(s) for North Carolina client funds. Any lawyer acting as a settle-
ment agent who maintains a trust or escrow account used for the purpose of
receiving and disbursing closing and loan funds shall certify annually on or
before June 30 to the North Carolina State Bar that such accounts are estab-
lished and maintained as IOLTA accounts as prescribed by N.C.G.S. 45A-9
and Rule .1316 of this subchapter.

History Order of the N.C. Supreme Court

Adopted by the Supreme Court: March 6, 2008

Amendments Approved by the Supreme Court: January 28, 2010; March
8,2012

.1320 Noncompliance
Every lawyer must comply with all of the administrative requirements of
this rule, including the certification required in Rule .1319 of this subchapter.

A lawyer's failure to comply with the mandatory provisions of this subchapter
shall be reported to the Administrative Committee which may initiate proceed-
ings to suspend administratively the lawyer's active membership status and eli-
gibility to practice law pursuant to Rule .0903 of this subchapter.

History Order of the N.C. Supreme Court

Adopted by the Supreme Court: March 6, 2008

Amendments Approved by the Supreme Court: January 28, 2010

.1321 Severability

If any provision of this plan or the application thereof is held invalid, the
invalidity does not affect other provisions or application of the plan which can
be given effect without the invalid provision or application, and to this end the
provisions of the plan are severable.

History Order of the N.C. Supreme Court

Adopted by the Supreme Court: March 6, 2008

Section .1400 Rules Governing the Administration
of the Client Security Fund of the North Carolina
State Bar

.1401 Purpose; Definitions
() The Client Security Fund of the North Carolina State Bar was established
by the Supreme Court of North Carolina pursuant to an order dated August 29,
1984. The fund is a standing committee of the North Carolina State Bar Council
pursuant to an order of the Supreme Court dated October 10, 1984, as amend-
ed. Its purpose is to reimburse, in whole or in part in appropriate cases and sub-
ject to the provisions and limitations of the Supreme Courts orders and these
rules, clients who have suffered financial loss as the result of dishonest conduct
of lawyers engaged in the private practice of law in North Carolina, which con-
duct occurred on or after January 1, 1985.
(b) As used herein the following terms have the meaning indicated.
(1) “Applicant” shall mean a person who has suffered a reimbursable loss
because of the dishonest conduct of an attorney and has filed an application
for reimbursement.
(2) “Attorney” shall mean an attorney who, at the time of alleged dishonest
conduct, was licensed to practice law by the North Carolina State Bar. The
fact that the alleged dishonest conduct took place outside the state of North
Carolina does not necessarily mean that the attorney was not engaged in the
practice of law in North Carolina.
(3) “Board” shall mean the Board of Trustees of the Client Security Fund.
(4) “Council” shall mean the North Carolina State Bar Council.
(5) “Dishonest conduct” shall mean wrongful acts committed by an attorney
against an applicant in the nature of embezzlement from the applicant or the
wrongful taking or conversion of monies or other property of the applicant,
which monies or other property were entrusted to the attorney by the appli-
cant by reason of an attorney-client relationship between the attorney and the
applicant or by reason of a fiduciary relationship between the attorney and
the applicant customary to the practice of law.
(6) “Fund” shall mean the Client Security Fund of the North Carolina State
Bar.
(7) “Reimbursable losses” shall mean only those losses of money or other
property which meet all of the following tests:
(A) the dishonest conduct which occasioned the loss occurred on or after
January 1, 1985;
(B) the loss was caused by the dishonest conduct of an attorney acting
either as an attorney for the applicant or in a fiduciary capacity for the ben-
efit of the applicant customary to the private practice of law in the matter
in which the loss arose;
(C) the applicant has exhausted all viable means to collect applicant’s losses
and has complied with these rules.
(8) The following shall not be deemed “reimbursable losses™:
(A) losses of spouses, parents, grandparents, children and siblings (includ-
ing foster and half relationships), partners, associates or employees of the
attorney(s) causing the losses;
(B) losses covered by any bond, security agreement or insurance contract,
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to the extent covered thereby;
(C) losses incurred by any business entity with which the attorney or any
person described in Rule .1401(b)(8)(A) above is an officer, director, share-
holder, partner, joint venturer, promoter or employee;
(D) losses, reimbursement for which has been otherwise received from or
paid by or on behalf of the attorney who committed the dishonest conduct;
(E) losses arising in investment transactions in which there was neither a
contemporaneous attorney-client relationship between the attorney and
the applicant nor a contemporaneous fiduciary relationship between the
attorney and the applicant customary to the practice of law. By way of illus-
tration but not limitation, for purposes of this rule (Rule .1401(b)(8)(E)),
an attorney authorized or permitted by a person or entity other than the
applicant as escrow or similar agent to hold funds deposited by the appli-
cant for investment purposes shall not be deemed to have a fiduciary rela-
tionship with the applicant customary to the practice of law.

(9) “State Bar” shall mean the North Carolina State Bar.

(10) “Supreme Court” shall mean the North Carolina Supreme Court.

(11)  Supreme Court orders” shall mean the orders of the Supreme Court

dated August 29, 1984, and October 10, 1984, as amended, authorizing the

establishment of the Client Security Fund of the North Carolina State Bar and

approving the rules of procedure of the Fund.

History Note: Authority - Orders of the North Carolina Supreme Court,

August 29, 1984, October 10, 1984
Readopted Effective December 8, 1994

.1402 Jurisdiction: Authority

(a) Chapter 84 of the General Statutes vests in the State Bar authority to con-
trol the discipline, disbarment, and restoration of licenses of attorneys; to formu-
late and adopt rules of professional ethics and conduct; and to do all such things
necessary in the furtherance of the purposes of the statutes governing the practice
of the law as are not themselves prohibited by law. G.S. 84-22 authorizes the State
Bar to establish such committees, standing or special, as from time to time the
council deems appropriate for the proper discharge of its duties; and to determine
the number of members, composition, method of appointment or election, func-
tions, powers and duties, structure, authority to act, and other matters relating to
such committees. The rules of the State Bar, as adopted and amended from time
to time, are subject to approval by the Supreme Court under G.S. 84-21.

(b) The Supreme Court orders, entered in the exercise of the Supreme Courts
inherent power to supervise and regulate attorney conduct, authorized the estab-
lishment of the Fund, as a standing committee of the council, to be administered
by the State Bar under rules and regulations approved by the Supreme Court.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1403 Operational Responsibility

The responsibility for operating the Fund and the program of the board rests
with the board, subject to the Supreme Court orders, the statutes governing the
practice of law, the authority of the council, and the rules of the board.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1404 Size of Board

The board shall have five members, four of whom must be attorneys in good
standing and authorized to practice law in the state of North Carolina.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1405 Lay Participation

The board shall have one member who is not a licensed attorney.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1406 Appointment of Members; When; Removal
The members of the board shall be appointed by the council. Any member of

the board may be removed at any time by the affirmative vote of a majority of the
members of the council at a regularly called meeting. Vacancies occurring by rea-
son of death, disability; resignation, or removal of a member shall be filled by
appointment of the president of the State Bar with the approval of the council at
its next quarterly meeting following the event giving rise to the vacancy, and the
person so appointed shall serve for the balance of the vacated term.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1407 Term of Office

Each member who is appointed to the board, other than a member appointed
to fill a vacancy created by the death, disability, removal or resignation of a mem-
ber, shall serve for a term of five years beginning as of the first day of the month
following the date upon which the appointment is made by the council. A mem-
ber appointed to fill a vacancy shall serve the remainder of the vacated term.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1408 Staggered Terms

It is intended that members of the board shall be elected to staggered terms
such that one member is appointed in each year.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

-1409 Succession

Each member of the board shall be entitled to serve for one full five-year term.
A member appointed to fill a vacated term may be appointed to serve one full five-
year term immediately following the expiration of the vacated term but shall not
be entitled as of right to such appointment. No person shall be reappointed to the
board until the expiration of three years following the last day of the previous term
of such person on the board.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1410 Appointment of Chairperson

The chairperson of the board shall be appointed from the members of the
board annually by the council. The term of the chairperson shall be one year. The
chairperson may be reappointed by the council thereafter during tenure on the
board. The chairperson shall preside at all meetings of the board, shall prepare and
present to the council the annual report of the board, and generally shall represent
the board in its dealings with the public.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1411 Appointment of Vice-Chairperson

The vice-chairperson of the board shall be appointed from the members of the
board annually by the council. The term of the vice-chairperson shall be one year.
The vice-chairperson may be reappointed by the council thereafter during tenure
on the board. The vice-chairperson shall preside at and represent the board in the
absence of the chairperson and shall perform such other duties as may be assigned
to him by the chairperson or by the board.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1412 Source of Funds

Funds for the program carried out by the board shall come from assessments
of members of the State Bar as ordered by the Supreme Court, from voluntary
contributions, and as may otherwise be received by the Fund.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994
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.1413 Fiscal Responsibility

All funds of the board shall be considered funds of the State Bar and shall be
maintained, invested, and disbursed as follows:

(2) Maintenance of Accounts; Audit - The State Bar shall maintain a separate
account for funds of the board such that such funds and expenditures therefrom
can be readily identified. The accounts of the board shall be audited annually in
connection with the audits of the State Bar.

(b) Investment Criteria - The funds of the board shall be kept, invested, and
reinvested in accordance with investment policies adopted by the council for dues,
rents, and other revenues received by the State Bar in carrying out its official duties.
In no case shall the funds be invested or reinvested in investments other than such
as are permitted to fiduciaries under the General Statutes of North Carolina.

(c) Disbursement - Disbursement of funds of the board shall be made by or
under the direction of the secretary of the State Bar.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1414 Meetings

The annual meeting of the board shall be held in October of each year in con-
nection with the annual meeting of the State Bar. The board by resolution may
set other regular meeting dates and places. Special meetings of the board may be
called at any time upon notice given by the chairperson, the vice-chairperson, or
any two members of the board. Notice of meeting shall be given at least two days
prior to the meeting by mail, telegram, facsimile transmission or telephone. A
quorum of the board for conducting its official business shall be a majority of the
members serving at a particular time. Written minutes of all meetings shall be
prepared and maintained.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1415 Annual Report

The board shall prepare at least annually a report of its activities and shall
present the same to the council at the annual meeting of the State Bar.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1416 Appropriate Uses of the Client Security Fund

() The board may use or employ the Fund for only the following purposes
within the scope of the board’s objectives as heretofore outlined:

(1) to make reimbursements on approved applications as herein provided;

(2) to purchase insurance to cover such losses in whole or in part as is deemed

appropriate;

(3) to invest such portions of the Fund as may not be needed currently to

reimburse losses, in such investments as are permitted to fiduciaries by the

General Statutes of North Carolina;

(4) to pay the administrative expenses of the board, including employment

of counsel to prosecute subrogation claims.

(b) The board with the authorization of the council shall, in the name of the
North Carolina State Bar, enforce any claims which the board may have for resti-
tution, subrogation, or otherwise, and may employ and compensate consultants,
agents, legal counsel, and such other employees as it deems necessary and appro-
priate.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: September28, 2017

.1417 Applications for Reimbursement

(a) The board shall prepare a form of application for reimbursement which
shall require the following minimum information, and such other information
as the board may from time to time specify:

(1) the name and address of the applicang;

(2) the name and address of the attorney who is alleged to have engaged in

dishonest conduct;

(3) the amount of the alleged loss for which application is made;

(4) the date on or period of time during which the alleged loss occurred;

(5) a general statement of facts relative to the application;

(6) a description of any relationship between the applicant and the attorney

of the kinds described in Rules .1401(b)(8)(A) and (C) of this subchapter;

(7) verification by the applicant;

(8) all supporting documents, including

(A) copies of any court proceedings against the attorney;
(B) copies of all documents showing any reimbursement or receipt of funds
in payment of any portion of the loss.

(b) The application shall contain the following statement in boldface type:

IN ESTABLISHING THE CLIENT SECURITY FUND PURSUANT

TO ORDER OF THE SUPREME COURT OF NORTH CAROLINA,

THE NORTH CAROLINA STATE BAR DID NOT CREATE OR

ACKNOWLEDGE ANY LEGAL RESPONSIBILITY FOR THE ACTS

OF INDIVIDUAL ATTORNEYS IN THE PRACTICE OF LAW. ALL

REIMBURSEMENTS OF LOSSES FROM THE CLIENT SECURITY

FUND SHALL BE A MATTER OF GRACE IN THE SOLE DISCRE-

TION OF THE BOARD ADMINISTERING THE FUND AND NOT

A MATTER OF RIGHT. NO APPLICANT OR MEMBER OF THE

PUBLIC SHALL HAVE ANY RIGHT IN THE CLIENT SECURITY

FUND AS A THIRD PARTY BENEFICIARY OR OTHERWISE.

(c) The application shall be filed in the office of the State Bar in Raleigh,
North Carolina, attention Client Security Fund Board, and a copy shall be trans-
mitted by such office to the chairperson of the board.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1418 Processing Applications

(a) The board shall cause an investigation of all applications filed with the
State Bar to determine whether the application is for a reimbursable loss and the
extent, if any, to which the applicant should be paid from the Fund.

(b) The chairperson of the board shall assign each application to a member
of the board for review and report. Wherever possible, the member to whom
such application is referred shall practice in the county wherein the attorney prac-
tices or practiced.

(c) A copy of the application shall be served upon or sent by registered mail
to the last known address of the attorney who it is alleged committed an act of
dishonest conduct.

(d) After considering a report of investigation as to an application, any board
member may request that testimony be presented concerning the application. In
all cases, the alleged defalcating attorney or his or her representative will be given
an opportunity to be heard by the board if the attorney so requests.

(e) The board shall operate the Fund so that, taking into account assessments
ordered by the Supreme Court but not yet received and anticipated investment
earnings, a principal balance of approximately $1,000,000 is maintained. Subject
to the foregoing, the board shall, in its discretion, determine the amount of loss,
if any, for which each applicant should be reimbursed from the Fund. In making
such determination, the board shall consider, #nter alia, the following;

(1) the negligence, if any, of the applicant which contributed to the loss;

(2) the comparative hardship which the applicant suffered because of the loss;

(3) the total amount of reimbursable losses of applicants on account of any

one attorney or firm or association of attorneys;

(4) the total amount of reimbursable losses in previous years for which total

reimbursement has not been made and the total assets of the Fund;

(5) the total amount of insurance or other source of funds available to com-

pensate the applicant for any reimbursable loss.

(f) The board may; in its discretion, allow further reimbursement in any year
of a reimbursable loss reimbursed in part by it in prior years.

(g) Provided, however, and the foregoing notwithstanding, in no case shall
the Fund reimburse the otherwise reimbursable losses sustained by any one appli-
cant as a result of the dishonest conduct of one attorney in an amount in excess
of $100,000.

(h) No reimbursement shall be made to any applicant unless reimbursement
is approved by a majority vote of the entire board at a duly held meeting at which
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a quorum is present.

(i) No attorney shall be compensated by the board for prosecuting an appli-
cation before it.

(j) An applicant may be advised of the status of the board’s consideration of
the application and shall be advised of the final determination of the board.

(k) All applications, proceedings, investigations, and reports involving appli-
cants for reimbursement shall be kept confidental until and unless the board
authorizes reimbursement to the applicant, or the attorney alleged to have
engaged in dishonest conduct requests that the matter be made public. All par-
ticipants involved in an application, investigation, or proceeding (including the
applicant) shall conduct themselves so as to maintain the confidentiality of the
application, investigation or proceeding. This provision shall not be construed to
deny relevant information to be provided by the board to disciplinary commit-
tees or to anyone else to whom the council authorizes release of information.

(1) The board may, in its discretion, for newly discovered evidence or other
compelling reason, grant a request to reconsider any application which the board
has denied in whole or in part; otherwise, such denial is final and no further con-
sideration shall be given by the board to such application or another application
upon the same alleged facts.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 6, 1997

.1419 Subrogation for Reimbursement

(a) In the event reimbursement is made to an applicant, the State Bar shall be
subrogated to the amount reimbursed and may bring an action against the attor-
ney or the attorney’s estate either in the name of the applicant or in the name of
the State Bar. As a condition of reimbursement, the applicant may be required
to execute a “subrogation agreement” to such effect. Filing of an application con-
stitutes an agreement by the applicant that the North Carolina State Bar shall be
subrogated to the rights of the applicant to the extent of any reimbursement.
Upon commencement of an action by the State Bar pursuant to its subrogation
rights, it shall advise the reimbursed applicant at his or her last known address.
A reimbursed applicant may then join in such action to recover any loss in excess
of the amount reimbursed by the Fund. Any amounts recovered from the attor-
ney by the board in excess of the amount to which the Fund is subrogated, less
the board’s actual costs of such recovery, shall be paid to or retained by the appli-
cant as the case may be.

(b) Before receiving a payment from the Fund, the person who is to receive
such payment or his or her legal representative shall execute and deliver to the
board a written agreement stating that in the event the reimbursed applicant or
his or her estate should ever receive any restitution from the attorney or his or
her estate, the reimbursed applicant agrees that the Fund shall be repaid up to
the amount of the reimbursement from the Fund plus expenses.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1420 Authority Reserved by the Supreme Court

The Fund may be modified or abolished by the Supreme Court. In the event
of abolition, all assets of the Fund shall be disbursed by order of the Supreme
Court.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

Section .1500 Rules Governing the Administration
of the Continuing Legal Education Program

.1501 Scope, Purpose, and Definitions

(a) Scope

Except as provided herein, these rules shall apply to every active member of
the North Carolina State Bar.

(b) Purpose

The purpose of these continuing legal education rules is to assist lawyers

licensed to practice and practicing law in North Carolina in achieving and main-
taining professional competence for the benefit of the public whom they serve.
The North Carolina State Bar, under Chapter 84 of the General Statutes of
North Carolina, is charged with the responsibility of providing rules of profes-
sional conduct and with disciplining attorneys who do not comply with such
rules. The Revised Rules of Professional Conduct adopted by the North Carolina
State Bar and approved by the Supreme Court of North Carolina require that
lawyers adhere to important ethical standards, including that of rendering com-
petent legal services in the representation of their clients.

At a time when all aspects of life and society are changing rapidly or becom-
ing subject to pressures brought about by change, laws and legal principles are
also in transition (through additions to the body of law, modifications and
amendments) and are increasing in complexity. One cannot render competent
legal services without continuous education and training.

The same changes and complexities, as well as the economic orientation of
society, result in confusion about the ethical requirements concerning the prac-
tice of law and the relationships it creates. The data accumulated in the discipline
program of the North Carolina State Bar argue persuasively for the establishment
of a formal program for continuing and intensive training in professional respon-
sibility and legal ethics.

It has also become clear that in order to render legal services in a profession-
ally responsible manner, a lawyer must be able to manage his or her law practice
competently. Sound management practices enable lawyers to concentrate on
their clients’ affairs while avoiding the ethical problems which can be caused by
disorganization.

It is in response to such considerations that the North Carolina State Bar has
adopted these minimum continuing legal education requirements. The purpose
of these minimum continuing legal education requirements is the same as the
purpose of the Revised Rules of Professional Conduct themselves—to ensure
that the public at large is served by lawyers who are competent and maintain high
ethical standards.

(c) Definitions

(1) "Active member" shall include any person who is licensed to practice law

in the state of North Carolina and who is an active member of the North

Carolina State Bar.

(2) "Administrative Committee” shall mean the Administrative Committee

of the North Carolina State Bar.

(3) "Approved program" shall mean a specific, individual educational pro-

gram approved as a continuing legal education program under these rules by

the Board of Continuing Legal Education.

(4) "Board" means the Board of Continuing Legal Education created by

these rules.

(5) "Continuing legal education” or "CLE" is any legal, judicial or other edu-

cational program accredited by the board. Generally, CLE will include edu-

cational programs designed principally to maintain or advance the profes-
sional competence of lawyers and/or to expand an appreciation and under-
standing of the professional responsibilities of lawyers.

(6) "Council" shall mean the North Carolina State Bar Council.

(7) "Credit hour" means an increment of time of 60 minutes which may be

divided into segments of 30 minutes or 15 minutes, but no smaller.

(8) "Inactive member" shall mean a member of the North Carolina State Bar

who is on inactive status.

(9) "In-house continuing legal education” shall mean courses or programs

offered or conducted by law firms, either individually or in connection with

other law firms, corporate legal departments, or similar entities primarily for
the education of their members. The board may exempt from this definition
those programs which it finds
(A) to be conducted by public or quasi-public organizations or associations
for the education of their employees or members;
(B) to be concerned with areas of legal education not generally offered by
sponsors of programs attended by lawyers engaged in the private practice of
law.

(10) A "newly admitted active member" is one who becomes an active mem-

ber of the North Carolina State Bar for the first time, has been reinstated, or

has changed from inactive to active status.

(11) “On demand” program shall mean an accredited educational program
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accessed via the internet that is available at any time on a provider’s website
and does not include live programming.
(12) “Online” program shall mean an accredited educational program
accessed through a computer or telecommunications system such as the
internet and can include simultaneously broadcast and on demand program-
ming,
(13) "Participatory CLE" shall mean programs or segments of programs that
encourage the participation of attendees in the educational experience
through, for example, the analysis of hypothetical situations, role playing,
mock trials, roundtable discussions, or debates.
(14) "Professional responsibility” shall mean those programs or segments of
programs devoted to a) the substance, underlying rationale, and practical
application of the Rules of Professional Conduct; b) the professional obliga-
tions of the lawyer to the client, the court, the public, and other lawyers; )
moral philosophy and ethical decision-making in the context of the practice
of law; and d) the effects of stress, substance abuse and chemical dependency,
or debilitating mental conditions on a lawyer's professional responsibilities
and the prevention, detection, treatment, and etiology of stress, substance
abuse, chemical dependency, and debilitating mental conditions. This defini-
tion shall be interpreted consistent with the provisions of Rule .1501(c)(4) or
(6) above.
(15) "Professionalism” programs are programs or segments of programs
devoted to the identification and examination of, and the encouragement of
adherence to, non-mandatory aspirational standards of professional conduct
which transcend the requirements of the Rules of Professional Conduct. Such
programs address principles of competence and dedication to the service of
clients, civility, improvement of the justice system, diversity of the legal pro-
fession and clients, advancement of the rule of law, service to the community,
and service to the disadvantaged and those unable to pay for legal services.
(16) “Registered sponsor” shall mean an organization that is registered by the
board after demonstrating compliance with the accreditation standards for
continuing legal education programs as well as the requirements for reporting
attendance and remitting sponsor fees for continuing legal education pro-
grams.
(17) "Rules" shall mean the provisions of the continuing legal education rules
established by the Supreme Court of North Carolina (Section .1500 of this
subchapter).
(18) "Sponsor" is any person or entity presenting or offering to present one
or more continuing legal education programs, whether or not an accredited
Sponsor.
(19) “Technology training” shall mean a program, or a segment of a program,
devoted to education on information technology (IT) or cybersecurity (see
N.C. Gen. Stat. §143B1320(a)(11), or successor statutory provision, for a
definition of “information technology”), including education on an informa-
tion technology product, device, platform, application, or other tool, process,
or methodology. To be eligible for CLE accreditation as a technology training
program, the program must satisfy the accreditation standards in Rule .1519
and the course content requirements in Rule .1602(e) of this subchapter.
(20) "Year" shall mean calendar year.
History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.
Readopted Effective December 8, 1994
Amendments Approved by the Supreme Court: March 6, 1997; March 3,
1999; June 7, 2001; March 3, 2005; March 8, 2007; October 9, 2008;
August25, 2011; April 5, 2018; September 20, 2018; September 25, 2019

.1502 Jurisdiction: Authority

The Council of the North Carolina State Bar hereby establishes the Board of
Continuing Legal Education (board) as a standing committee of the council,
which board shall have authority to establish regulations governing a continuing
legal education program and a law practice assistance program for attorneys
licensed to practice law in this state.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1503 Operational Responsibility

The responsibility for operating the continuing legal education program and
the law practice assistance program shall rest with the board, subject to the
statutes governing the practice of law, the authority of the council, and the rules
of governance of the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1504 Size of Board
The board shall have nine members, all of whom must be attorneys in good
standing and authorized to practice in the state of North Carolina.
History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.
Readopted Effective December 8, 1994

.1505 Lay Participation

The board shall have no members who are not licensed attorneys.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1506 Appointment of Members; When; Removal

The members of the board shall be appointed as of the quarterly meeting of
the council. The first members of the board shall be appointed as of the quarterly
meeting of the council following the creation of the board. Thereafter, members
shall be appointed annually as of the same quarterly meeting. Vacancies occurring
by reason of death, resignation, or removal shall be filled by appointment of the
council at the next quarterly meeting following the event giving rise to the vacancy,
and the person so appointed shall serve for the balance of the vacated term. Any
member of the board may be removed at any time by an affirmative vote of a
majority of the members of the council in session at a regularly called meeting.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1507 Term of Office

Each member who is appointed to the board shall serve for a term of three
years beginning as of the first day of the month following the date on which the
appointment is made by the council. See, however, Rule .1508 of this subchapter.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1508 Staggered Terms

It is intended that members of the board shall be elected to staggered terms
such that three members are appointed in each year. Of the initial board, three
members shall be elected to terms of one year, three members shall be elected to
terms of two years, and three members shall be elected to terms of three years.
Thereafter, three members shall be elected each year.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1509 Succession

Each member of the board shall be entitled to serve for one full three-year
term and to succeed himself or herself for one additional three-year term.
Thereafter, no person may be reappointed without having been off the board for
at least three years.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1510 Appointment of Chairperson

The chairperson of the board shall be appointed from time to time as neces-
sary by the council. The term of such individual as chairperson shall be one year.
The chairperson may be reappointed thereafter during his or her tenure on the

board. The chairperson shall preside at all meetings of the board, shall prepare
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and present to the council the annual report of the board, and generally shall rep-
resent the board in its dealings with the public.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1511 Appointment of Vice-Chairperson

The vice-chairperson of the board shall be appointed from time to time as
necessary by the council. The term of such individual as vice-chairperson shall be
one year. The vice-chairperson may be reappointed thereafter during tenure on
the board. The vice-chairperson shall preside at and represent the board in the
absence of the chairperson and shall perform such other duties as may be
assigned to him or her by the chairperson or by the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1512 Source of Funds

(a) Funding for the program carried out by the board shall come from spon-
sor’s fees and attendee’s fees as provided below, as well as from duly assessed
penalties for noncompliance and from reinstatement fees.

(1) Registered sponsors located in North Carolina (for programs offered in or

outside North Carolina), registered sponsors not located in North Carolina

(for programs offered in North Carolina), and all other sponsors located in

or outside of North Carolina (for programs offered in North Carolina) shall,

as a condition of conducting an approved program, agree to remit a list of

North Carolina attendees and to pay a fee for each active member of the

North Carolina State Bar who attends the program for CLE credit. The spon-

sor’s fee shall be based on each credit hour of attendance, with a proportional

fee for portions of a program lasting less than an hour. The fee shall be set by
the board upon approval of the council. Any sponsor, including a registered
sponsor, that conducts an approved program which is offered without charge
to attendees shall not be required to remit the fee under this section.

Attendees who wish to receive credit for attending such an approved program

shall comply with paragraph (2)(2) of this rule.

(2) The board shall fix a reasonably comparable fee to be paid by individual

attorneys who attend for CLE credit approved continuing legal education

programs for which the sponsor does not submit a fee under Rule .1512(a)(1)

above. Such fee shall accompany the member’s annual affidavit. The fee shall

be set by the board upon approval of the council.

(b) Funding for a law practice assistance program shall be from user fees set
by the board upon approval of the council and from such other funds as the
council may provide.

(¢) No Refunds for Exemptions and Record Adjustments.
(1) Exemption Claimed. If a credit hour of attendance is reported to the
board, the fee for that credit hour is earned by the board regardless of an
exemption subsequently claimed by the member pursuant to Rule .1517 of
this subchapter. No paid fees will be refunded and the member shall pay the
fee for any credit hour reported on the annual report form for which no fee
has been paid at the time of submission of the member’s annual report form.
(2) Adjustment of Reported Credit Hours. When a sponsor is required to pay
the sponsor’s fee, there will be no refund to the sponsor or to the member
upon the member’s subsequent adjustment, pursuant to Rule .1522(a) of this
subchapter, to credit hours reported on the annual report form. When the
member is required to pay the attendee’s fee, the member shall pay the fee for
any credit hour reported after any adjustment by the member to credit hours
reported on the annual report form.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: September 22, 2016; April
5, 2018; September 25, 2019

.1513 Fiscal Responsibility

All funds of the board shall be considered funds of the North Carolina State
Bar and shall be administered and disbursed accordingly.

(a) Maintenance of Accounts: Audit - The North Carolina State Bar shall

maintain a separate account for funds of the board such that such funds and
expenditures therefrom can be readily identified. The accounts of the board shall
be audited on an annual basis in connection with the audits of the North
Carolina State Bar.

(b) Investment Criteria - The funds of the board shall be handled, invested
and reinvested in accordance with investment policies adopted by the council for
the handling of dues, rents, and other revenues received by the North Carolina
State Bar in carrying out its official duties.

(o) Disbursement - Disbursement of funds of the board shall be made by or
under the direction of the secretary-treasurer of the North Carolina State Bar
pursuant to authority of the council. The members of the board shall serve on a
voluntary basis without compensation, but may be reimbursed for the reasonable
expenses incurred in attending meetings of the board or its committees.

(d) All revenues resulting from the CLE program, including fees received
from attendees and sponsors, late filing penalties, late compliance fees, reinstate-
ment fees, and interest on a reserve fund shall be applied first to the expense of
administration of the CLE program including an adequate reserve fund; provid-
ed, however, that a portion of each sponsor or attendee fee, in an amount to be
determined by the council, shall be paid to the Chief Justice’s Commission on
Professionalism and to the North Carolina Equal Access to Justice Commission
for administration of the activities of these commissions. Excess funds may be
expended by the council on lawyer competency programs approved by the coun-
al.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: November 5, 2015

.1514 Meetings

The annual meeting of the board shall be held in October of each year in con-
nection with the annual meeting of the North Carolina State Bar. The board by
resolution may set regular meeting dates and places. Special meetings of the
board may be called at any time upon notice given by the chairperson, the vice-
chairperson, or any two members of the board. Notice of meeting shall be given
at least two days prior to the meeting by mail, telegram, facsimile transmission
or telephone. A quorum of the board for conducting its official business shall be
a majority of the members serving at a particular time.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1515 Annual Report

The board shall prepare at least annually a report of its activities and shall
present the same to the council one month prior to its annual meeting.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1516 Powers, Duties, and Organization of the Board
(a) The board shall have the following powers and duties:
(1) to exercise general supervisory authority over the administration of these
rules;
(2) to adopt and amend regulations consistent with these rules with the
approval of the council;
(3) to establish an office or offices and to employ such persons as the board
deems necessary for the proper administration of these rules, and to delegate
to them appropriate authority, subject to the review of the council;
(4) to report annually on the activities and operations of the board to the
council and make any recommendations for changes in the rules or methods
of operation of the continuing legal education program;
(5) to submit an annual budget to the council for approval and to ensure that
expenses of the board do not exceed the annual budget approved by the
council;
(6) to administer a law office assistance program for the benefit of lawyers
who request or are required to obtain training in the area of law office
management.

(b) The board shall be organized as follows:
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(1) Quorum - Five members shall constitute a quorum of the board.
(2) The Executive Committee - The executive committee of the board shall
be comprised of the chairperson, a vice-chairperson elected by the members
of the board, and a member to be appointed by the chairperson. Its purpose
is to conduct all necessary business of the board that may arise between meet-
ings of the full board. In such matters it shall have complete authority to act
for the board.

(3) Other Committees - The chairperson may appoint committees as estab-

lished by the board for the purpose of considering and deciding matters sub-

mitted to them by the board.

(c) Appeals - Except as otherwise provided, the board is the final authority on
all matters entrusted to it under Section .1500 and Section .1600 of this sub-
chapter. Therefore, any decision by a committee of the board pursuant to a del-
egation of authority may be appealed to the full board and will be heard by the
board at its next scheduled meeting. A decision made by the staff pursuant to a
delegation of authority may also be reviewed by the full board but should first be
appealed to any committee of the board having jurisdiction on the subject
involved. All appeals shall be in writing. The board has the discretion to, but is
not obligated to, grant a hearing in connection with any appeal regarding the
accreditation of a program.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994; March 3, 2005

.1517 Exemptions

(a) Notification of Board. To qualify for an exemption for a particular calen-
dar year, a member shall notify the board of the exemption in the annual report
for that calendar year sent to the member pursuant to Rule .1522 of this sub-
chapter. All active members who are exempt are encouraged to attend and par-
ticipate in legal education programs.

(b) Government Officials and Members of Armed Forces. The governor, the
lieutenant governor, and all members of the council of state, members of the
United States Senate, members of the United States House of Representatives,
members of the North Carolina General Assembly, full-time principal chiefs and
vice-chiefs of any Indian tribe officially recognized by the United States or North
Carolina state governments, and members of the United States Armed Forces on
full-time active duty are exempt from the requirements of these rules for any cal-
endar year in which they serve some portion thereof in such capacity.

(¢) Judiciary and Clerks. Members of the state judiciary who are required by
virtue of their judicial offices to take an average of twelve (12) or more hours of
continuing judicial or other legal education annually and all members of the fed-
eral judiciary are exempt from the requirements of these rules for any calendar year
in which they serve some portion thereof in such judicial capacities. A full-time
law clerk for a member of the federal or state judiciary is exempt from the require-
ments of these rules for any calendar year in which the clerk serves some portion
thereof in such capacity, provided, however, that the exemption shall not exceed
two consecutive calendar years and, further provided, that the clerkship begins
within one year after the clerk graduates from law school or passes the bar exam-
ination for admission to the North Carolina State Bar whichever occurs later.

(d) Nonresidents. Any active member residing outside of North Carolina
who does not practice in North Carolina for at least six (6) consecutive months
and does not represent North Carolina clients on matters governed by North
Carolina law shall be exempt from the requirements of these rules.

(e) Law Teachers. An exemption from the requirements of these rules shall be
given to any active member who does not practice in North Carolina or represent
North Carolina clients on matters governed by North Carolina law and who is:

(1) A full-time teacher at the School of Government (formerly the Institute

of Government) of the University of North Carolina;

(2) A full-time teacher at a law school in North Carolina that is accredited by

the American Bar Association; or

(3) A full-time teacher of law-related courses at a graduate level professional

school accredited by its respective professional accrediting agency.

(f) Special Circumstances Exemptions. The board may exempt an active
member from the continuing legal education requirements for a period of not
more than one year at a time upon a finding by the board of special circumstances
unique to that member constituting undue hardship or other reasonable basis for

exemption, or for a longer period upon a finding of a permanent disability.

(g) Pro Hac Vice Admission. Nonresident attorneys from other jurisdictions
who are temporarily admitted to practice in a particular case or proceeding pur-
suant to the provisions of G.S. 84-4.1 shall not be subject to the requirements of
these rules.

(h) Senior Status Exemption. The board may exempt an active member from
the continuing legal education requirements if

(1) the member s sixty-five years of age or older and

(2) the member does not render legal advice to or represent a client unless the

member associates with another active member who assumes responsibility

for the advice or representation.

(i) CLE Record During Exemption Period. During a calendar year in which
the records of the board indicate that an active member is exempt from the
requirements of these rules, the board shall not maintain a record of such mem-
ber's attendance at accredited continuing legal education programs. Upon the
termination of the member's exemption, the member may request carry over
credit up to a maximum of twelve (12) credits for any accredited continuing legal
education program attended during the calendar year immediately preceding the
year of the termination of the exemption. Appropriate documentation of atten-
dance at such programs will be required by the board.

(j) Permanent Disability. Attorneys who have a permanent disability that
makes attendance at CLE programs inordinately difficult may file a request for a
permanent substitute program in lieu of attendance and shall therein set out con-
tinuing legal education plans tailored to their specific interests and physical abil-
ity. The board shall review and approve or disapprove such plans on an individual
basis and without delay.

(k) Application for Substitute Compliance and Exemptions. Other requests
for substitute compliance, partial waivers, other exemptions for hardship or
extenuating circumstances may be granted by the board on a yeatly basis upon
written application of the attorney.

(1) Bar Examiners. Credit is earned through service as a bar examiner of the
North Carolina Board of Law Examiners. The board will award 12 hours of CLE
credit for the preparation and grading of a bar examination by a member of the
North Carolina Board of Law Examiners.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 12, 1997; October
1, 2003; March 3, 2005; October 7, 2010; October 2, 2014; June 9, 2016;
September 22, 2016; September 25, 2019

.1518 Continuing Legal Education Requirements

(2) Annual Requirement. Each active member subject to these rules shall com-
plete 12 hours of approved continuing legal education during each calendar year
beginning January 1, 1988, as provided by these rules and the regulations adopted
thereunder.

Of the 12 hours:

(1) at least 2 hours shall be devoted to the areas of professional responsibility

or professionalism or any combination thereof;

(2) at least 1 hour shall be devoted to technology training as defined in Rule

.1501(c)(17) of this subchapter and further explained in Rule .1602(e) of this

subchapter; and

(3) effective January 1, 2002, at least once every three calendar years, each

member shall complete an hour of continuing legal education instruction on

substance abuse and debilitating mental conditions as defined in Rule .1602

(a). This hour shall be credited to the annual 12-hour requirement but shall be

in addition to the annual professional responsibility/professionalism require-

ment. To satisfy the requirement, a member must attend an accredited pro-
gram on substance abuse and debilitating mental conditions that is at least one
hour long,

(b) Carryover. Members may carry over up to 12 credit hours earned in one
calendar year to the next calendar year, which may include those hours required
by paragraph (a)(1) above. Additionally, a newly admitted active member may
include as credit hours which may be carried over to the next succeeding year any
approved CLE hours earned after that member's graduation from law school.

(c) Professionalism Requirement for New Members. Except as provided in
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paragraph (d)(1), each active member admitted to the North Carolina State Bar
after January 1, 2011, must complete the North Carolina State Bar
Professionalism for New Attorneys Program (PNA Program) in the year the mem-
ber is first required to meet the continuing legal education requirements as set
forth in Rule .1526(b) and (c) of this subchapter. CLE credit for the PNA
Program shall be applied to the annual mandatory continuing legal education
requirements set forth in paragraph (a) above.

(1) Content and Accreditation. The State Bar PNA Program shall consist of
12 hours of training in subjects designated by the State Bar including, but not
limited to, professional responsibility, professionalism, and law office manage-
ment. The chairs of the Ethics and Grievance Committees, in consultation
with the chief counsel to those committees, shall annually establish the content
of the program and shall publish the required content on or before January 1
of each year. To be approved as a PNA Program, the program must be provid-
ed by a sponsor registered under Rule .1603 of this subchapter and a sponsor
must satisfy the annual content requirements, and submit a detailed descrip-
tion of the program to the board for approval at least 45 days prior to the pro-
gram. A registered sponsor may not advertise a PNA Program until approved
by the board. PNA Programs shall be specially designated by the board and no
program that is not so designated shall satisfy the PNA Program requirement
for new members.
(2) Timetable and Partial Credit. The PNA Program shall be presented in two
six-hour blocks (with appropriate breaks) over two days. The six-hour blocks
do not have to be attended on consecutive days or taken from the same
provider; however, no partial credit shall be awarded for attending less than an
entire six-hour block unless a special circumstances exemption is granted by
the board. The board may approve an alternative timetable for a PNA program
upon demonstration by the provider that the alternative timetable will provide
an enhanced learning experience or for other good cause; however, no partial
credit shall be awarded for attending less than the entire 12-hour program
unless a special circumstances exemption is granted by the board.

(3) Online and Prerecorded Programs. The PNA Program may be distributed

over the Internet by live web streaming (webcasting) but no part of the pro-

gram may be taken online (via the Internet) on demand. The program may
also be taken as a prerecorded program provided the requirements of Rule

.1604(d) of this subchapter are satisfied and at least one hour of each six-hour

block consists of live programming,

(d) Exemptions from Professionalism Requirement for New Members.

(1) Licensed in Another Jurisdiction. A member who is licensed by a United

States jurisdiction other than North Carolina for five or more years prior to

admission to practice in North Carolina is exempt from the PNA Program

requirement and must notify the board of the exemption in the first annual
report sent to the member pursuant to Rule .1522 of this subchapter.

(2) Inactive Status. A newly admitted member who is transferred to inactive

status in the year of admission to the State Bar is exempt from the PNA

Program requirement but, upon the entry of an order transferring the member

back to active status, must complete the PNA Program in the year that the

member is subject to the requirements set forth in paragraph (a) above unless
the member qualifies for the exemption under paragraph (d)(1) of this rule.

(3) Exemptions Under Rule .1517. A newly admitted active member who

qualifies for an exemption under Rule .1517 of this subchapter shall be

exempt from the PNA Program requirement during the period of the Rule

.1517 exemption. The member shall notify the board of the exemption in

the first annual report sent to the member pursuant to Rule .1522 of this

subchapter. The member must complete the PNA Program in the year the
member no longer qualifies for the Rule .1517 exemption or the next calen-
dar year unless the member qualifies for the exemption under paragraph

(d)(1) of this rule.

(e) The board shall determine the process by which credit hours are allocated
to lawyers' records to satisfy deficits. The allocation shall be applied uniformly to
the records of all affected lawyers and may not be appealed by an affected lawyer.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 12, 1997;
December 30, 1998; March 3, 1999; November 6, 2001; October 1, 2003;

March 11, 2010; August 25, 2011; March 6, 2014; March 5, 2015; June 9, 2016;
April 5, 2018; September 20, 2018; September 25, 2019

.1519 Accreditation Standards

The board shall approve continuing legal education programs that meet the
following standards and provisions.

() They shall have significant intellectual or practical content and the pri-
mary objective shall be to increase the participant's professional competence and
proficiency as a lawyer.

(b) They shall constitute an organized program of learning dealing with mat-
ters directly related to the practice of law, professional responsibility, profession-
alism, or ethical obligations of lawyers.

(c) Credit may be given for continuing legal education programs where live
instruction is used or mechanically or electronically recorded or reproduced
material is used, including videotape, satellite transmitted, and online programs.

(d) Continuing legal education materials are to be prepared, and programs
conducted, by an individual or group qualified by practical or academic experi-
ence. Credit shall not be given for any continuing legal education program
taught or presented by a disbarred lawyer except a program on professional
responsibility (including a program on the effects of substance abuse and chem-
ical dependency, or debilitating mental conditions on a lawyers professional
responsibilities) taught by a disbarred lawyer whose disbarment date is at least
five years (60 months) prior to the date of the program. The advertising for the
program shall disclose the lawyer’s disbarment.

(e) Live continuing legal education programs shall be conducted in a setting
physically suitable to the educational nature of the program and, when appropri-
ate, equipped with suitable writing surfaces or sufficient space for taking notes.

(f) Thorough, high quality, and carefully prepared written materials should
be distributed to all attendees at or before the time the program is presented.
These may include written materials printed from a website or computer pres-
entation. A written agenda or outline for a program satisfies this requirement
when written materials are not suitable or readily available for a particular sub-
ject. The absence of written materials for distribution should, however, be the
exception and not the rule.

(g) A sponsor of an approved program must remit fees as required and keep
and maintain attendance records of each continuing legal education program
sponsored by it, which shall be furnished to the board in accordance with regu-
lations. Participation in an online program must be verified as provided in Rule
.1601(d).

(h) Except as provided in Rules .1501 and.1602(h) of this subchapter, in-
house continuing legal education and self-study shall not be approved or accred-
ited for the purpose of complying with Rule .1518 of this subchapter.

(i) Programs that cross academic lines, such as accounting-tax seminars, may
be considered for approval by the board. However, the board must be satisfied
that the content of the program would enhance legal skills or the ability to prac-
tice law.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 1, 2001; October 1,
2003; February 5, 2009; March 11, 2010; April 5, 2018; September 25, 2019

.1520 Registration of Sponsors and Program Approval
(a) Registration of Sponsors. An organization desiring to be designated as a
registered sponsor of programs may apply to the board for registered sponsor sta-
tus. The board shall register a sponsor if it is satisfied that the sponsor’s programs
have met the accreditation standards set forth in Rule .1519 of this subchapter
and the application requirements set forth in Rule .1603 of this subchapter.
(1) Duration of Status. Registered sponsor status shall be granted for a period
of five years. At the end of the five-year period, the sponsor must apply to
renew its registration pursuant to Rule .1603(b) of this subchapter.
(2) Accredited Sponsors. A sponsor that was previously designated by the
board as an “accredited sponsor” shall, on the effective date of paragraph
(@)(1) of this rule, be re-designated as a “registered sponsor.” Each such regis-
tered sponsor shall subsequently be required to apply for renewal of registra-
tion according to a schedule to be adopted by the board. The schedule shall

stagger the submission date for such applications over a three-year period
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after the effective date of this paragraph (a)(2).
(b) Program Approval for Registered Sponsors.
(1) Once an organization is approved as a registered sponsor, the continuing
legal education programs sponsored by that organization are presumptively
approved for credit; however, application must still be made to the board for
approval of each program. At least 50 days prior to the presentation of a pro-
gram, a registered sponsor shall file an application, on a form prescribed by
the board, notifying the board of the dates and locations of presentations of
the program and the sponsor’s calculation of the CLE credit hours for the
pfogfam.
(2) The board shall evaluate a program presented by a registered sponsor and,
upon a determination that the program does not satisfy the requirements of
Rule .1519, notify the registered sponsor that the program is not approved
for credit. Such notice shall be sent by the board to the registered sponsor
within 45 days after the receipt of the application. If notice is not sent to the
registered sponsor within the 45-day period, the program shall be presumed
to be approved. The registered sponsor may request reconsideration of an
unfavorable accreditation decision by submitting a letter of appeal to the
board within 15 days of receipt of the notice of disapproval. The decision by
the board on an appeal is final.

(c) Sponsor Request for Program Approval.

(1) Any organization not designated as a registered sponsor that desires

approval of a program shall apply to the board. Applicants denied approval

of a program for failure to satisfy the accreditation standards in Rule .1519 of
this subchapter may request reconsideration of such a decision by submitting

a letter of appeal to the board within 15 days of receipt of the notice of dis-

approval. The decision by the board on an appeal is final.

(2) The board may at any time decline to accredit CLE programs offered by

a sponsor that is not registered for a specified period of time, as determined

by the board, for failure to comply with the requirements of Rule .1512, Rule

.1519, and Section .1600 of this subchapter.

(d) Member Request for Program Approval. An active member desiring
approval of a program that has not otherwise been approved shall apply to the
board. Applicants denied approval of a program for failure to satisfy the accred-
itation standards in Rule .1519 of this subchapter may request reconsideration of
such a decision by submitting a letter of appeal to the board within 15 days of
the receipt of the notice of disapproval. The decision by the board on an appeal
is final.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 27, 2003; March
3, 2005; October 7, 2010; March 6, 2014; April 5, 2018; September 25, 2019

.1521 Credit Hours

The board may designate by regulation the number of credit hours to be
earned by participation, including, but not limited to, teaching, in continuing
legal education programs approved by the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: September 25, 2019

.1522 Annual Report and Compliance Period

(a) Annual Written Report. Commencing in 1989, each active member of
the North Carolina State Bar shall provide an annual written report to the North
Carolina State Bar in such form as the board shall prescribe by regulation con-
cerning compliance with the continuing legal education program for the preced-
ing year or declaring an exemption under Rule .1517 of this subchapter. The
annual report form shall be corrected, if necessary, signed by the member, and
prompdy returned to the State Bar via mail or online filing. Upon receipt via
mail or online filing of a signed annual report form, appropriate adjustments
shall be made to the member's continuing legal education record with the State
Bar. No further adjustments shall thereafter be made to the member's continuing
legal education record unless, on or before July 31 of the year in which the report
form is mailed to members, the member shows good cause for adjusting the
member's continuing legal education record for the preceding year.

(b) Compliance Period. The period for complying with the requirements of
Rule .1518 of this subchapter is January 1 to December 31. A member may
complete the requirements for the year on or by the last day of February of the
succeeding year provided, however, that this additional time shall be considered
a grace period and no extensions of this grace petiod shall be granted. All mem-
bers are encouraged to complete the requirements within the appropriate calen-
dar year.

(¢) Report. Prior to January 31 of each year, the prescribed report form con-
cerning compliance with the continuing legal education program for the preced-
ing year shall be available on the State Bar's CLE website and a notice of its post-
ing shall be mailed or emailed to all active members of the North Carolina State
Bar.

(d) Late Filing Penalty. Any attorney who, for whatever reasons, files the
report showing compliance or declaring an exemption after the due date of the
last day of February shall pay a $75.00 late filing penalty. This penalty shall be
submitted with the report. A report that is either received by the board or post-
marked on or before the due date shall be considered timely filed. An attorney
who s issued a notice to show cause pursuant to Rule .1523(b) shall pay a late
compliance fee of $125.00 pursuant to Rule .1523(e) of this subchapter. The
board may waive the late filing penalty or the late compliance fee upon a show-
ing of hardship or serious extenuating circumstances or other good cause.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: October 1, 2003; March 3,
2005; March 2, 2006; October 9, 2008; September 20, 2018

.1523 Noncompliance

(a) Failure to Comply with Rules May Result in Suspension

A member who is required to file a report of CLE credits and does not do
so or who fails to meet the minimum requirements of these rules, including the
payment of duly assessed penalties and attendee fees, may be suspended from
the practice of law in the state of North Carolina.

(b) Notice of Failure to Comply

The board shall notify a member who appears to have failed to meet the
requirements of these rules that the member will be suspended from the prac-
tice of law in this state, unless the member shows good cause in writing why
the suspension should not be made or the member shows in writing that he or
she has complied with the requirements within the 30-day period after service
of the notice. Notice shall be served on the member by mailing a copy thereof
by registered or certified mail or designated delivery service (such as Federal
Express or UPS), return receipt requested, to the last-known address of the
member according to the records of the North Carolina State Bar or such later
address as may be known to the person attempting service. Service of the notice
may also be accomplished by (i) personal service by a State Bar investigator or
by any person authorized by Rule 4 of the North Carolina Rules of Civil
Procedure to serve process, or (ii) email sent to the email address of the member
contained in the records of the North Carolina State Bar if the member sends
an email from that same email address to the State Bar acknowledging such
service.

(c) Entry of Order of Suspension Upon Failure to Respond to Notice to
Show Cause

If a written response attempting to show good cause is not postmarked or
received by the board by the last day of the 30-day period after the member was
served with the notice to show cause upon the recommendation of the board
and the Administrative Committee, the council may enter an order suspending
the member from the practice of law. The order shall be entered and served as
set forth in Rule .0903(d) of this subchapter.

(d) Procedure Upon Submission of a Timely Response to a Notice to Show
Cause

(1) Consideration by the Board

If the member files a timely written response to the notice, the board shall

consider the matter at its next regularly scheduled meeting or may delegate

consideration of the matter to a duly appointed committee of the board. If

the matter is delegated to a committee of the board and the committee deter-

mines that good cause has not been shown, the member may file an appeal
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to the board. The appeal must be filed within 30 calendar days of the date of

the letter notifying the member of the decision of the committee. The board

shall review all evidence presented by the member to determine whether good

cause has been shown or to determine whether the member has complied

with the requirements of these rules within the 30-day period after service of

the notice to show cause.

(2) Recommendation of the Board

The board shall determine whether the member has shown good cause why

the member should not be suspended. If the board determines that good

cause has not been shown or that the member has not shown compliance

with these rules within the 30-day period after service of the notice to show

cause, then the board shall refer the matter to the Administrative Committee

for hearing together with a written recommendation to the Administrative

Committee that the member be suspended.

(3) Consideration by and Recommendation of the Administrative

Committee

The Administrative Committee shall consider the matter at its next regularly

scheduled meeting. The burden of proof shall be upon the member to show

cause by clear, cogent, and convincing evidence why the member should not

be suspended from the practice of law for the apparent failure to comply with

the rules governing the continuing legal education program. Except as set

forth above, the procedure for such hearing shall be as set forth in Rule

.0903(d)(1) and (2) of this subchapter.

(4) Order of Suspension

Upon the recommendation of the Administrative Committee, the council

may determine that the member has not complied with these rules and may

enter an order suspending the member from the practice of law. The order

shall be entered and served as set forth in Rule .0903(d)(3) of this subchap-

ter.

(e) Late Compliance Fee

Any member to whom a notice to show cause is issued pursuant to paragraph
(b) above shall pay a late compliance fee as set forth in Rule .1522(d) of this sub-
chapter; provided, however, upon a showing of good cause as determined by the
board as described in paragraph (d)(2) above, the fee may be waived.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 7, 1996; March 6,
1997; February 3, 2000; October 1, 2003; October 9, 2008; August 23, 2012

.1524 Reinstatement

(a) Reinstatement Within 30 Days of Service of Suspension Order

A member who is suspended for noncompliance with the rules governing the
continuing legal education program may petition the secretary for an order of rein-
statement of the member’s license at any time up to 30 days after the service of the
suspension order upon the member. The secretary shall enter an order reinstating
the member to active status upon receipt of a timely written request and satisfac-
tory showing by the member that the member cured the continuing legal educa-
tion deficiency for which the member was suspended. Such member shall not be
required to file a formal reinstatement petition or pay a $250 reinstatement fee.

(b) Procedure for Reinstatement More that 30 Days After Service of the
Order of Suspension

Except as noted below, the procedure for reinstatement more than 30 days
after service of the order of suspension shall be as set forth in Rule .0904(c) and
(d) of this subchapter, and shall be administered by Administrative Committee.

(c) Reinstatement Petition

At any time more than 30 days after service of an order of suspension on a
member, a member who has been suspended for noncompliance with the rules
governing the continuing legal education program may seek reinstatement by fil-
ing a reinstatement petition with the secretary. The secretary shall transmit a copy
of the petition to each member of the board. The reinstatement petition shall
contain the information and be in the form required by Rule .0904(c) of this
subchapter. If not otherwise set forth in the petition, the member shall attach a
statement to the petition in which the member shall state with particularity the
accredited legal education programs that the member has attended and the num-
ber of credit hours obtained in order to cure any continuing legal education defi-

ciency for which the member was suspended.

(d) Reinstatement Fee

In lieu of the $125.00 reinstatement fee required by Rule .0904(c)(4)(A), the
petition shall be accompanied by a reinstatement fee payable to the board, in the
amount of $250.00.

(e) Determination of Board; Transmission to Administrative Committee

Within 30 days of the filing of the petition for reinstatement with the secre-
tary, the board shall determine whether the deficiency has been cured. The
board's written determination and the reinstatement petition shall be transmit-
ted to the secretary within five days of the determination by the board. The sec-
retary shall transmit a copy of the petition and the board's recommendation to
each member of the Administrative Committee.

(f) Consideration by Administrative Committee

The Administrative Committee shall consider the reinstatement petition,
together with the board's determination, pursuant to the requirements of Rule
.0902(c)~(f) of this subchapter.

(g) Hearing Upon Denial of Petition for Reinstatement

The procedure for hearing upon the denial by the Administrative Committee
of a petition for reinstatement shall be as provided in Section .1000 of this sub-
chapter.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 7, 1996; March 6,
1997; February 3, 2000; March 3, 2005; September 25, 2019

.1525 Reserved

.1526 Effective Date

() The effective date of these rules shall be January 1, 1988.

(b) Active members licensed prior to July 1 of any calendar year shall meet
the continuing legal education requirements of these rules for such year.

(¢) Active members licensed after June 30 of any calendar year must meet the
continuing legal education requirements of these rules for the next calendar year.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1527 Regulations

The following regulations (Section .1600 of the Rules of the North Carolina
State Bar) for the continuing legal education program are hereby adopted and
shall remain in effect until revised or amended by the board with the approval of
the council. The board may adopt other regulations to implement the continu-
ing legal education program with the approval of the council.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Section .1600 Regulations Governing the
Administration of the Continuing Legal Education
Program

.1601 General Requirements for Program Approval
(a) Approval. CLE programs may be approved upon the written application
of a sponsor, including a registered sponsor, or of an active member on an indi-
vidual program basis. An application for such CLE program approval shall meet
the following requirements:
(1) If advance approval is requested by a sponsor, the application and sup-
porting documentation, including one substantially complete set of the writ-
ten materials to be distributed at the program, shall be submitted at least 50
days prior to the date on which the program is scheduled. If advance approval
is requested by an active member, the application need not include a com-
plete set of written materials.
(2) In all other cases, the application and supporting documentation shall be
submitted by the sponsor not later than 50 days after the date the program
was presented or prior to the end of the calendar year in which the program
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was presented, whichever is earlier. Active members requesting credit must

submit the application and supporting documentation within 50 days after

the date the program was presented o, if the 50 days have elapsed, as soon as
practicable after receiving notice from the board that the program accredita-
tion request was not submitted by the sponsor.

(3) The application shall be submitted on a form furnished by the board.

(4) The application shall contain all information requested on the form.

(5) The application shall be accompanied by a program outline or brochure

that describes the content, identifies the teachers, lists the time devoted to

each topic, and shows each date and location at which the program will be
offered.

(6) The application shall include a detailed calculation of the total CLE hours

and hours of professional responsibility.

(b) Program Quality and Materials. The application and materials provided
shall reflect that the program to be offered meets the requirements of Rule .1519
of this subchapter. Sponsors, including registered sponsors, and active members
seeking credit for an approved program shall furnish, upon request of the board,
a copy of all materials presented and distributed at a CLE program. Written
materials consisting merely of an outline without citation or explanatory nota-
tions generally will not be sufficient for approval. Any sponsor, including a reg-
istered sponsor, that expects to conduct a CLE program for which suitable writ-
ten materials will not be made available to all attendees may obtain approval for
that program only by application to the board at least 50 days in advance of the
program showing why written materials are not suitable or readily available for
such a program.

(c) Facilities. Sponsors must provide a facility conductive to learning with suf-
ficient space for taking notes.

(d) Online CLE. The sponsor of an online program must have a reliable
method for recording and verifying attendance. A participant may periodically
log on and off of an online program provided the total time spent participating
in the program is equal to or exceeds the credit hours assigned to the program.
A copy of the record of attendance must be forwarded to the board within 30
days after a member completes his or her participation in the program.

(e) Records. Sponsors, including registered sponsors, shall within 30 days
after the program is concluded

(1) furnish to the board a list of the names of all North Carolina attendees

together with their North Carolina State Bar membership numbers; the list

shall be in alphabetical order and in a format prescribed by the board;

(2) remit to the board the appropriate sponsor fee; and, if payment is not

received by the board within 30 days after the program is concluded, interest

at the legal rate shall be incurred; provided, however, the board may waive
such interest upon a showing of good cause by a sponsor; and

(3) furnish to the board a complete set of all written materials distributed to

attendees at the program.

(f) Announcement. Sponsors that have advanced approval for programs may
include in their brochures or other program descriptions the information con-
tained in the following illustration:

This program has been approved by the Board of Continuing Legal

Education of the North Carolina State Bar for continuing legal education

credit in the amount of ____ hours, of which ____ hours will also apply in

the area of professional responsibility.

(g) Notice. Sponsors not having advanced approval shall make no represen-
tation concerning the approval of the program for CLE credit by the board. The
board will mail a notice of its decision on CLE program approval requests within
45 days of their receipt when the request for approval is submitted before the
program and within 45 days when the request is submitted after the program.
Approval thereof will be deemed if the notice is not timely mailed. This automat-
ic approval will not operate if the sponsor contributes to the delay by failing to
provide the complete information requested by the board or if the board timely
notifies the sponsor that the matter has been tabled and the reason therefor.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: October 1, 2003; March 3,
2005; March 6, 2008; October 7, 2010; April 5, 2018; September 25, 2019

.1602 Course Content Requirements

(a) Professional Responsibility Programs on Stress, Substance Abuse,
Chemical Dependency, and Debilitating Mental Conditions - Accredited profes-
sional responsibility programs on stress, substance abuse, chemical dependency,
and debilitating mental conditions shall concentrate on the relationship between
stress, substance abuse, chemical dependency, debilitating mental conditions,
and a lawyer's professional responsibilities. Such programs may also include (1)
education on the prevention, detection, treatment and etiology of stress, sub-
stance abuse, chemical dependency, and debilitating mental conditions, and (2)
information about assistance for chemically dependent or mentally impaired
lawyers available through lawyers' professional organizations. No more than
three hours of continuing education credit will be granted to any one such pro-
gram or segment of a program.

(b) Law School Courses - Courses offered by an ABA accredited law school
with respect to which academic credit may be earned may be approved programs.
Computation of CLE credit for such courses shall be as prescribed in Rule
.1605(a) of this subchapter. No more than 12 CLE hours in any year may be
earned by such courses. No credit is available for law school courses attended
prior to becoming an active member of the North Carolina State Bar.

(c) Law Practice Management Programs - A CLE accredited program on law
practice management must satisfy the accreditation standards set forth in Rule
.1519 of this subchapter with the primary objective of increasing the participant’s
professional competence and proficiency as a lawyer. The subject matter present-
ed in an accredited program on law practice management shall bear a direct rela-
tionship to either substantive legal issues in managing a law practice or a lawyer’s
professional responsibilities, including avoidance of conflicts of interest, protect-
ing confidential client information, supervising subordinate lawyers and non-
lawyers, fee arrangements, managing a trust account, cthical legal advertising,
and malpractice avoidance. The following are illustrative, non-exclusive examples
of subject matter that may earn CLE credit: employment law relating to lawyers
and law practice; business law relating to the formation and operation of a law
firm; calendars, dockets and tickler systems; conflict screening and avoidance sys-
tems; law office disaster planning; handling of client files; communicating with
clients; and trust accounting, If appropriate, a law practice management program
may qualify for professional responsibility (ethics) CLE credit. The following are
illustrative, non-exclusive examples of subject matter that will NOT receive CLE
credit: marketing; networking/rainmaking; client cultivation; increasing produc-
tivity; developing a business plan; improving the profitability of a law practice;
selling a law practice; and purchasing office equipment (including computer and
accounting systems).

(d) Skills and Training Programs- A program that teaches a skill specific to the
practice of law may be accredited for CLE if it satisfies the accreditation standards
set forth in Rule .1519 of this subchapter with the primary objective of increas-
ing the participants professional competence and proficiency as a lawyer. The
following are illustrative, non-exclusive examples of subject matter that may earn
CLE credit: legal writing; oral argument; courtroom presentation; and legal
research. A program that provides general instruction in non-legal skills shall
NOT be accredited. The following are illustrative, non-exclusive examples of
subject matter that will NOT receive CLE credit: learning to use software for an
application that is not specific to the practice of law (e.g. word processing); learn-
ing to use office equipment (except as permitted by paragraph (e) of this rule);
public speaking; speed reading; efficiency training; personal money management
or investing; career building; marketing; and general office management tech-
niques.

(e) Technology Training Programs — A technology training program must
have the primary objective of enhancing a lawyer’s proficiency as a lawyer or
improving law office management and must satisfy the requirements of para-
graphs (c) and (d) of this rule as applicable. Such programs include, but are not
limited to, education on the following: a) an IT tool, process, or methodology
designed to perform tasks that are specific or uniquely suited to the practice of
law; b) using a generic I'T tool, process, or methodology to increase the efficiency
of performing tasks necessary to the practice of law; c) the investigation, collec-
tion, and introduction of social media evidence; d) e-discovery; €) electronic fil-
ing of legal documents; f) digital forensics for legal investigation or litigation; g)
practice management software; and h) a cybersecurity tool, process, or method-
ology specifically applied to the needs of the practice of law or law practice man-
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agement. A program that provides general instruction on an IT tool, process, or
methodology but does not include instruction on the practical application of the
IT tool, process, or methodology to the practice of law shall not be accredited.
The following are illustrative, non-exclusive examples of subject matter that will
NOT receive CLE credit: generic education on how to use a tablet computer,
laptop computer, or smart phone; training programs on Microsoft Office, Excel,
Access, Word, Adobe, etc.; and instruction in the use of a particular desktop or
mobile operating system. No credit will be given to a program that is sponsored
by a manufacturer, distributor, broker, or merchandiser of an IT tool, process, or
methodology unless the program is solely about using the IT tool, process, or
methodology to perform tasks necessary or uniquely suited to the practice of law
and information about purchase arrangements is not included in the accredited
segment of the program. A sponsor may not accept compensation from a man-
ufacturer, distributor, broker, or merchandiser of an IT tool, process, or method-
ology in return for presenting a CLE program about the IT tool, process, or
methodology.

(F) Activities That Shall Not Be Accredited - CLE credit will not be given for
general and personal educational activities. The following are illustrative, non-
exclusive examples of subject matter that will NOT receive CLE credit:

(1) courses within the normal college curriculum such as English, history,

social studies, and psychology;

(2) courses that deal with the individual lawyer's human development, such

as stress reduction, quality of life, or substance abuse unless a course on sub-

stance abuse or mental health satisfies the requirements of Rule .1602(c);

(3) courses designed primarily to sell services or products or to generate

greater revenue, such as marketing or advertising (as distinguished from pro-

grams dealing with development of law office procedures and management
designed to raise the level of service provided to clients).

(g) Service to the Profession Training - A program or segment of a program
presented by a bar organization may be granted up to three hours of credit if the
bar organization's program trains volunteer attorneys in service to the profession,
and if such program or segment meets the requirements of Rule .1519(b)-(g) and
Rule .1601(b), (c), and (g) of this subchapter; if appropriate, up to three hours
of professional responsibility credit may be granted for such program or program
segment.

(h) In-House CLE and Self-Study. No approval will be provided for in-house
CLE or self-study by attorneys, except as follows:

(1) programs exempted by the board under Rule .1501(c)(10) of this sub-

chapter; and

(2) live programs on professional responsibility, professionalism, or profes-

sional negligence/malpractice presented by a person or organization that is

not affiliated with the lawyers attending the program or their law firms and
that has demonstrated qualification to present such programs through expe-
rience and knowledge.

(i) Bar Review/Refresher Course. Programs designed to review or refresh
recent law school graduates or attorneys in preparation for any bar exam shall not
be approved for CLE credit.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 6, 1997; March 5,
1998; March 3, 1999; March 1, 2001; June 7, 2001; March 3, 2005; March 2,
2006; March 8, 2007; October 9, 2008; March 6, 2014; June 9, 2016;
September 20, 2018; September 25, 2019

.1603 Registered Sponsors
(a) Application for Registered Sponsor Status. To be designated as a registered
sponsor of programs under Rule .1520(a) of this subchapter, a sponsor must sat-
isfy the following requirements:
(1) File a completed application for registered sponsor status on a form fur-
nished by the board.
(2) During the three years prior to application, present at least five original
programs that were approved for CLE credit by the board.
(3) During the three years prior to application, substantially comply with the
requirements in Rule .1601(a) and (e) of this subchapter on application for
program approval, remitting sponsor fees, and reporting attendance for every

program approved for credit.

(b) Renewal of Registration. To retain registered sponsor status, a sponsor
must apply for renewal every five years, as required by Rule .1520(a)(1), and
must satisfy the requirements of paragraphs (a) of this rule. To facilitate staggered
renewal applications, at the time that this rule becomes effective, any sponsor
previously designated as an “accredited sponsor” shall be designated a registered
sponsor and shall be assigned an initial renewal year which shall be not more than
three years later.

(c) Revocation of Registered Sponsor Status. The board may at any time
revoke the registration of a registered sponsor for failure to satisfy the require-
ments of Section .1500 and Section .1600 of this subchapter.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711. Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: April 5, 2018; September
25,2019

.1604 Reserved

.1605 Computation of Credit

(a) Computation Formula - CLE and professional responsibility hours shall
be computed by the following formula:

Sum of the total minutes of actual instruction / 60 = Total Hours

For example, actual instruction totaling 195 minutes would equal 3.25 hours

toward CLE.

(b) Actual Instruction - Only actual education shall be included in comput-
ing the total hours of actual instruction. The following shall not be included:

(1) introductory remarks;

(2) breaks;

(3) business meetings;

(4) speeches in connection with banquets or other events which are primarily

social in nature;

(5) question and answer sessions at a ratio in excess of 15 minutes per CLE

hour and programs less than 30 minutes in length provided, however, that

the limitation on question and answer sessions shall not limit the length of
time that may be devoted to participatory CLE.

(c) Teaching - As a contribution to professionalism, credit may be earned for
teaching in an approved continuing legal education program or a continuing
paralegal education program held in North Carolina and approved pursuant to
Section .0200 of Subchapter G of these rules. Programs accompanied by thot-
ough, high quality, readable, and carefully prepared written materials will qualify
for CLE credit on the basis of three hours of credit for each thirty minutes of
presentation. Repeat programs qualify for one-half of the credits available for the
initial program. For example, an initial presentation of 45 minutes would qualify
for 4.5 hours of credit.

(d) Teaching Law Courses

(1) Law School Courses. If a member is not a full-time teacher at a law school

in North Carolina who is eligible for the exemption in Rule .1517(b) of this

subchapter, the member may earn CLE credit for teaching a course or a class

in a quarter or semester-long course at an ABA accredited law school. A

member may also earn CLE credit by teaching a course or a class at a law

school licensed by the Board of Governors of the University of North

Carolina, provided the law school is actively secking accreditation from the

ABA. If ABA accreditation is not obtained by a law school so licensed within

three years of the commencement of classes, CLE credit will no longer be

granted for teaching courses at the school.

(2) Graduate School Courses. Effective January 1, 2012, a member may earn

CLE credit by teaching a course on substantive law or a class on substantive

law in a quarter or semester-long course at a graduate school of an accredited

university.

(3) Courses at Paralegal Schools or Programs. Effective January 1, 2006, a

member may earn CLE credit by teaching a paralegal or substantive law

course or a class in a quarter or semester-long course at an ABA approved
paralegal school or program.

(4) Credit Hours. Credit for teaching described in Rule .1605(d)(1) — (3)

above may be earned without regard to whether the course is taught

online or in a classroom. Credit will be calculated according to the fol-
lowing formula:
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(A) Teaching a Course. 3.5 Hours of CLE credit for every quarter hour of
credit assigned to the course by the educational institution, or 5.0 Hours of
CLE credit for every semester hour of credit assigned to the course by the
educational institution. (For example: a 3-semester hour course will qualify
for 15 hours of CLE credit).
(B) Teaching a Class. 1.0 Hour of CLE credit for every 50 — 60 minutes of
teaching.
(5) Other Requirements. The member shall also complete the requirements
set forth in Rule .1518(b) of this subchapter.
History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.
Readopted Effective December 8, 1994
Amendments Approved by the Supreme Court: March 3, 1999; October 1,
2003; November 16, 2006; August 23, 2012; September 25, 2019

.1606 Fees

(a) Sponsor Fee - The sponsor fee, a charge paid directly by the sponsor, shall
be paid by all sponsors of approved programs presented in North Carolina and
by registered sponsors located in North Carolina for approved programs wherev-
er presented, except that no sponsor fee is required where approved programs are
offered without charge to attendees. In any other instance, payment of the fee by
the sponsor is optional. The amount of the fee, per approved CLE hour per
active member of the North Carolina State Bar in attendance, is $3.50. This
amount shall be allocated as follows: $1.25 to the Board of Continuing Legal
Education to administer the CLE program; $1.00 to the Chief Justice's
Commission on Professionalism; $1.00 to the North Carolina Equal Access to
Justice Commission; and $.25 to the State Bar to administer the funds distrib-
uted to the commissions. The fee is computed as shown in the following formula
and example which assumes a 6-hour program attended by 100 North Carolina
lawyers seeking CLE credit:

Fee: $3.50 x Total Approved CLE Hours (6) x Number of NC Attendees

(100) = Total Sponsor Fee($2100)

(b) Attendee Fee - The attendee fee is paid by the North Carolina attorney
who requests credit for a program for which no sponsor fee was paid. An attorney
will be invoiced for any attendees fees owed following the submission of the
attorney's annual report form pursuant to Rule .1522(a) of this subchapter.
Payment shall be remitted within 30 (thirty) days of the date of the invoice. The
amount of the fee, per approved CLE hour for which the attorney claims credit,
is $3.50. This amount shall be allocated as follows: $1.25 to the Board of
Continuing Legal Education to administer the CLE program; $1.00 to the Chief
Justice's Commission on Professionalism; $1.00 to the North Carolina Equal
Access to Justice Commission; and $0.25 to the State Bar to administer the funds
distributed to the commissions.

It is computed as shown in the following formula and example which assumes
that the attorney attended a program approved for 3 hours of CLE credit:

Fee: $3.50 x Total Approved CLE hours (3.0) = Total Attendee Fee ($10.50)

(c) Fee Review - The board will review the level of the fee at least annually
and adjust it as necessary to maintain adequate finances for prudent operation of
the board in a nonprofit manner. The council shall annually review the assess-
ments for the Chief Justice's Commission on Professionalism and the North
Carolina Equal Access to Justice Commission and adjust them as necessary to
maintain adequate finances for the operation of the commissions.

(d) Uniform Application and Financial Responsibility - The fee shall be
applied uniformly without exceptions or other preferential treatment for a spon-
sor or attendee.

The board shall make reasonable efforts to collect the sponsor fee from the
sponsor of a CLE program when appropriate under Rule .1606(a) above.

However, whenever a sponsor fee is not paid by the sponsor of a program,
regardless of the reason, the lawyer requesting CLE credit for the program shall
be financially responsible for the fee.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: December 30, 1998;
October 1, 2003; February 5, 2009; October 8, 2009; November 5, 2015; April
5, 2018; September 25, 2019

.1607 Reserved
.1608 Reserved
.1609 Reserved
.1610 Reserved

.1611 Reserved

Section .1700 The Plan of Legal Specialization

.1701 Purpose

The purpose of this plan of certified legal specialization is to assist in the deliv-
ery of legal services to the public by identifying to the public those lawyers who
have demonstrated special knowledge, skill, and proficiency in a specific field, so
that the public can more closely match its needs with available services; and to
improve the competency of the bar by establishing an additional incentive for
lawyers to participate in continuing legal education and meet the other require-
ments of specialization.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1702 Jurisdiction: Authority

The Council of the North Carolina State Bar (the council) with the approval
of the Supreme Court of North Carolina hereby establishes the Board of Legal
Specialization (board) as a standing committee of the council, which board shall
be the authority having jurisdiction under state law over the subject of special-
ization of lawyers.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1703 Operational Responsibility

The responsibility for operating the specialization program rests with the
board, subject to the statutes governing the practice of law, the authority of the
council and the rules of governance of the board.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1704 Size of Board

The board shall have nine members, six of whom must be attorneys in good
standing and authorized to practice law in the state of North Carolina. The
lawyer members of the board shall be representative of the legal profession and
shall include lawyers who are in general practice as well as those who specialize.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1705 Lay Participation
The board shall have three members who are not licensed attorneys.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.1706 Appointment of Members; When; Removal

The members of the board shall be appointed by the council. The first mem-
bers of the board shall be appointed as of the quarterly meeting of the council
following the creation of the board. Thereafter, members shall be appointed
annually as of the same quarterly meeting. Vacancies occurring by reason of
death, resignation, or removal shall be filled by appointment of the council at the
next quarterly meeting following the event giving rise to the vacancy, and the pet-
son so appointed shall serve for the balance of the vacated term. Any member of
the board may be removed at any time by an affirmative vote of a majority of the
members of the council in session at a regularly called meeting.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1707 Term of Office

Each member who is appointed to the board shall serve for a term of three
years beginning as of the first day of the month following the date on which the
appointment is made by the council. See, however, Rule .1708 of this subchapter.
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History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.1708 Staggered Terms

It is intended that members of the board shall be elected to staggered terms
such that three members are appointed in each year. Of the initial board, three
members (two lawyers and one nonlawyer) shall be elected to terms of one year;
three members (two lawyers and one nonlawyer) shall be elected to terms of two
years; and three members (two lawyers and one nonlawyer) shall be elected to
terms of three years. Thereafter, three members (two lawyers and one nonlawyer)
shall be elected in each year.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1709 Succession

Each member of the board shall be entitled to serve for one full three-year
term and to succeed himself or herself for one additional three-year term.
Thereafter, no person may be reappointed without having been off of the board
for at least three years: provided, however, that any member who is designated
chairperson at the time that the member’s second three-year term expires may
serve one additional year on the board in the capacity of chair.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: October 9, 2008; March 5,
2015

.1710 Appointment of Chairperson

The chairperson of the board shall be appointed from time to time as neces-
sary by the council from among the lawyer members of the board. The term of
such individual as chairperson shall be one year. The chairperson may be reap-
pointed thereafter during his or her tenure on the board. The chairperson shall
preside at all meetings of the board, shall prepare and present to the council the
annual report of the board, and generally shall represent the board in its dealings
with the public.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1711 Appointment of Vice-Chairperson

The vice-chairperson of the board shall be appointed from time to time as
necessary by the council from among the lawyer members of the board. The term
of such individual as vice-chairperson shall be one year. The vice-chairperson
may be reappointed thereafter during his or her tenure on the board. The vice-
chairperson shall preside at and represent the board in the absence of the chair-
person and shall perform such other duties as may be assigned to him or her by
the chairperson or by the board.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1712 Source of Funds

Funding for the program carried out by the board shall come from such
application fees, examination fees, course accreditation fees, annual fees or recer-
tification fees as the board, with the approval of the council, may establish.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1713 Fiscal Responsibility

All funds of the board shall be considered funds of the North Carolina State
Bar and shall be administered and disbursed accordingly.

(a) Maintenance of Accounts: Audit - The North Carolina State Bar shall
maintain a separate account for funds of the board such that such funds and
expenditures therefrom can be readily identified. The accounts of the board shall
be audited on an annual basis in connection with the audits of the North
Carolina State Bar.

(b) Investment Criteria - The funds of the board shall be handled, invested
and reinvested in accordance with investment policies adopted by the council for
the handling of dues, rents and other revenues received by the North Carolina
State Bar in carrying out its official duties.

() Disbursement - Disbursement of funds of the board shall be made by or

under the direction of the secretary-treasurer of the North Carolina State Bar.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.1714 Meetings

The annual meeting of the board shall be held in the spring of each year. The
board by resolution may set the annual meeting date and regular meeting dates
and places. Special meetings of the board may be called at any time upon notice
given by the chairperson, the vice-chairperson or any two members of the board.
Notice of meeting shall be given at least two days prior to the meeting by mail,
telegram, facsimile transmission, or telephone. A quorum of the board for con-
ducting its official business shall be four or more of the members serving at the
time of the meeting,

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: September 28, 2017

.1715 Annual Report

The board shall prepare at least annually a report of its activities and shall
present same to the council one month prior to its annual meeting.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1716 Powers and Duties of the Board

Subject to the general jurisdiction of the council and the North Carolina
Supreme Court, the board shall have jurisdiction of all matters pertaining to reg-
ulation of certification of specialists in the practice of law and shall have the
power and duty

(1) to administer the plan;

(2) subject to the approval of the council and the Supreme Court, to desig-
nate areas in which certificates of specialty may be granted and define the scope
and limits of such specialities and to provide procedures for the achievement of
these purposes;

(3) to appoint, supervise, act on the recommendations of and consult with
specialty committees as hereinafter identified;

(4) to make and publish standards for the certification of specialists, upon the
board’s own initiative or upon consideration of recommendations made by the
specialty committees, such standards to be designed to produce a uniform level
of competence among the various specialties in accordance with the nature of the
specialties;

(5) to certify specialists or deny, suspend or revoke the certification of special-
ists upon the board’s own initiative, upon recommendations made by the spe-
cialty committees or upon requests for review of recommendations made by the
specialty committees;

(6) to establish and publish procedures, rules, regulations, and bylaws to
implement this plan;

(7) to propose and request the council to make amendments to this plan
whenever appropriate;

(8) to cooperate with other boards or agencies in enforcing standards of pro-
fessional conduct and to report apparent violations of the Revised Rules of
Professional Conduct to the appropriate disciplinary authority;

(9) to evaluate and approve, or disapprove, any and all continuing legal edu-
cation courses, ot educational alternatives, for the purpose of meeting the contin-
uing legal education requirements established by the board for the certification of
specialists and in connection therewith to determine the specialties for which
credit shall be given and the number of hours of credit to be given in cooperation
with the providers of continuing legal education; to determine whether and what
credit is to be allowed for educational alternatives, including other methods of
legal education, teaching, writing and the like; to issue rules and regulations for
obtaining approval of continuing legal education courses and educational alter-
natives; to publish or cooperate with others in publishing current lists of
approved continuing legal education courses and educational alternatives; and to
encourage and assist law schools, organizations providing continuing legal edu-
cation, local bar associations and other groups engaged in continuing legal edu-
cation to offer and maintain programs of continuing legal education designed to
develop, enhance and maintain the skill and competence of legal specialists;

(10) to cooperate with other organizations, boards, and agencies engaged in
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the recognition of legal specialists or concerned with the topic of legal specializa-
tion including, but not limited to, utilizing appropriate and qualified organiza-
tions that are ABA accredited, to prepare and administer the written specialty
examinations for specialties based predominantly on federal law;

(11) notwithstanding any conflicting provision of the certification standards
for any area of specialty, to direct any of the specialty committees not to admin-
ister a specialty examination if, in the judgment of the board, there are insuffi-
cient applicants or such would otherwise not be in the best interest of the spe-
cialization program.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: November 16, 2006

.1717 Retained Jurisdiction of the Council

The council retains jurisdiction with respect to the following matters:

(1) upon recommendation of the board, establishing areas in which certifi-
cates of specialty may be granted;

(2) amending this plan;

(3) hearing appeals taken from actions of the board;

(4) establishing or approving fees to be charged in connection with the plan;

(5) regulating attorney advertisements of specialization under the Revised
Rules of Professional Conduct.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1718 Privileges Conferred and Limitations Imposed

The board in the implementation of this plan shall not alter the following
privileges and responsibilities of certified specialists and other lawyers.

(1) No standard shall be approved which shall in any way limit the right of a
certified specialist to practice in all fields of law. Subject to Rule 1.1 of the Revised
Rules of Professional Conduct, any lawyer, alone or in association with any other
lawyer, shall have the right to practice in all fields of law, even though he or she
is certified as a specialist in a particular field of law.

(2) No lawyer shall be required to be certified as a specialist in order to prac-
tice in the field of law covered by that specialty. Subject to Rule 1.1 of the North
Carolina Revised Rules of Professional Conduct, any lawyer, alone or in associa-
tion with any other lawyer, shall have the right to practice in any field of law, or
advertise his or her availability to practice in any field of law consistent with Rule
7.1 of the Revised Rules of Professional Conduct, even though he or she is not
certified as a specialist in that field.

(3) All requirements for and all benefits to be derived from certification as a
specialist are individual and may not be fulfilled by nor attributed to the law firm
of which the specialist may be a member.

(4) Participation in the program shall be on a completely voluntary basis.

(5) A lawyer may be certified as a specialist in no more than two fields of law.

(6) When a client is referred by another lawyer to a lawyer who is a recognized
specialist under this plan on a matter within the specialists field of law, such spe-
cialist shall not take advantage of the referral to enlarge the scope of his or her
representation and, consonant with any requirements of the Revised Rules of
Professional Conduct, such specialist shall not enlarge the scope of representation
of a referred client outside the area of the specialty field.

(7) Any lawyer certified as a specialist under this plan shall be entitled to
advertise that he or she is a “Board Certified Specialist” in his or her specialty to
the extent permitted by the Revised Rules of Professional Conduct.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1719 Specialty Committees

(a) The board shall establish a separate specialty committee for each specialty
in which specialists are to be certified. Fach specialty committee shall be com-
posed of seven members appointed by the board, one of whom shall be desig-
nated annually by the chairperson of the board as chairperson of the specialty
committee. Members of each specialty committee shall be lawyers licensed and
currently in good standing to practice law in this state who, in the judgment of
the board, are competent in the field of law to be covered by the specialty.
Members shall hold office for three years, except those members initially appoint-
ed who shall serve as hereinafter designated. Members shall be appointed by the

board to staggered terms of office and the initial appointees shall serve as follows:
two shall serve for one year after appointment; two shall serve for two years after
appointment; and three shall serve for three years after appointment.
Appointment by the board to a vacancy shall be for the remaining term of the
member leaving the specialty committee. All members shall be eligible for reap-
pointment to not more than one additional three-year term after having served
one full three-year term, provided, however, that the board may reappoint the
chairperson of a committee to a third three-year term if the board determines
that the reappointment is in the best interest of the specialization program.
Meetings of the specialty committee shall be held at regular intervals at such
times, places and upon such notices as the specialty committee may from time
to time prescribe or upon direction of the board.

(b) Each specialty committee shall advise and assist the board in carrying out
the board’s objectives and in the implementation and regulation of this plan in
that specialty. Each specialty committee shall advise and make recommendations
to the board as to standards for the specialty and the certification of individual
specialists in that specialty. Each specialty committee shall be charged with active-
ly administering the plan in its specialty and with respect to that specialty shall

(1) recommend to the board reasonable and nondiscriminatory standards

applicable to that specialty;

(2) make recommendations to the board for certification, continued certifi-

cation, denial, suspension, or revocation of certification of specialists and for

procedures with respect thereto;

(3) administer procedures established by the board for applications for certi-

fication and continued certification as a specialist and for denial, suspension,

or revocation of such certification;

(4) administer examinations and other testing procedures, if applicable, investi-

gate references of applicants and, if deemed advisable, seek additional informa-

tion regarding applicants for certification or continued certification as specialists;

(5) make recommendations to the board concerning the approval of and

credit to be allowed for continuing legal education courses, or educational

alternatives, in the specialty;

(6) petform such other duties and make such other recommendations as may

be delegated to or requested of the specialty committee by the board.

(c) The board may appoint advisory members to a specialty committee to
assist with the development, administration, and grading of the examination, the
drafting of standards for a subspecialty, and any other activity set forth in para-
graph (b) of this rule. Advisory members shall be non-voting except as to any spe-
cific activity delegated to the advisory members by the board or by the chair of
the specialty committee, including the evaluation of applications for certification.
No more than five advisory members may be appointed to a specialty commit-
tee. Advisory members shall be lawyers licensed and currently in good standing
to practice law in this state who, in the judgment of the board, are competent in
the field of law to be covered by the specialty. Advisory members shall hold office
for an initial term of three years and shall thereafter serve at the discretion of the
board for not more than two additional three-year terms. Appointment by the
board to a vacancy shall be for the remaining term, if any, of the advisory mem-
ber being replaced.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: November 7, 1996; March
10, 2011

.1720 Minimum Standards for Certification of Specialists
(a) To qualify for certification as a specialist, a lawyer applicant must pay any
required fee, comply with the following minimum standards, and meet any other
standards established by the board for the particular area of specialty.
(1) The applicant must be licensed in a jurisdiction of the United States for
at least five years immediately preceding his or her application and must be
licensed in North Carolina for at least three years immediately preceding his
or her application. The applicant must be currently in good standing to prac-
tice law in this state and the applicants disciplinary record with the courts,
the North Carolina State Bar, and any other government licensing agency
must support qualification in the specialty.
(2) The applicant must make a satisfactory showing according to objective and
verifiable standards, as determined by the board after advice from the appro-

Subchap. 1D: 5-33



priate specialty committee, of substantial involvement in the specialty during
the five calendar years immediately preceding the calendar year of application.
Such substantial involvement shall be defined as to each specialty from a con-
sideration of its nature, complexity, and differences from other fields and from
consideration of the kind and extent of effort and experience necessary to
demonstrate competence in that specialty. It is a measurement of actual expe-
rience within the particular specialty according to any of several standards. It
may be measured by the time spent on legal work within the areas of the spe-
cialty, the number or type of matters handled within a certain period of time
or any combination of these or other appropriate factors. However, within
each specialty, experience requirements should be measured by objective stan-
dards. In no event should they be either so restrictive as to unduly limit certi-
fication of lawyers as specialists or so lax as to make the requirement of sub-
stantial involvement meaningless as a criterion of competence. Substantial
involvement may vary from specialty to specialty, but, if measured on a time-
spent basis, in no event shall the time spent in practice in the specialty be less
than 25 percent of the total practice of a lawyer engaged in a normal full-time
practice. Reasonable and uniform practice equivalents may be established
including, but not limited to, successful pursuit of an advance educational
degree, teaching, judicial, government, or corporate legal experience.
(3) The applicant must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of continuing
legal education in the specialty accredited by the board for the specialty, the
minimum being an average of 12 hours of credit for continuing legal educa-
tion, or its equivalent, for each of the three calendar years immediately preced-
ing application. Upon establishment of a new specialty, this standard may be
satisfied in such manner as the board, upon advice from the appropriate spe-
cialty committee, may prescribe or may be waived if, and to the extent, accred-
itable continuing legal education courses have not been available during the
three years immediately preceding establishment of the specialty.

(4) The applicant must make a satisfactory showing, as determined by the

board after advice from the appropriate specialty committee, of qualification

in the specialty through peer review. The applicant must provide, as references,
the names of at least ten lawyers, all of whom are licensed and currently in
good standing to practice law in this state, or in any state, or judges, who are
familiar with the competence and qualification of the applicant as a specialist.
None of the references may be persons related to the applicant or, at the time
of application, a partner of or otherwise associated with the applicant in the
practice of law. The applicant by his or her application consents to confidential
inquiry by the board or appropriate disciplinary body and other persons
regarding the applicant’s competence and qualifications to be certified as a spe-
cialist. An applicant must receive a minimum of five favorable peer reviews to
be considered by the board for compliance with this standard.
(A) Each specialty committee shall evaluate the information provided by an
applicant’s references to make a recommendation to the board as to the
applicant’s qualification in the specialty through peer review. The evalua-
tion shall include a determination of the weight to be given to each peer
review and shall take into consideration a reference’s years of practice, pri-
mary practice areas and experience in the specialty, and the context in which
a reference knows the applicant.

(5) The applicant must achieve a satisfactory score on a written examination
designed to test the applicant’s knowledge and ability in the specialty for which
certification is applied. The examination must be applied uniformly to all
applicants within each specialty area. The board shall assure that the contents
and grading of the examination are designed to produce a uniform level of
competence among the various specialties.

(b) All matters concerning the qualification of an applicant for certification,
including, but not limited to, applications, references, tests and test scores, files,
reports, investigations, hearings, findings, recommendations, and adverse determi-
nations shall be confidential so far as is consistent with the effective administration
of this plan, fairness to the applicant and due process of law.

(c) The board may adopt uniform rules waiving the requirements of Rules
.1720(a)(4) and (5) above for members of a specialty committee, including advi-
sory members, at the time that the initial written examination for that specialty or
any subspecialty of the specialty is given, and permitting said members to file
applications to become a board certified specialist in that specialty upon compli-

ance with all other required minimum standards for certification of specialists.

(d) Upon written request of the applicant and with the recommendation of
the appropriate specialty committee, the board may for good cause shown waive
strict compliance with the criteria relating to substantial involvement, continuing
legal education, or peer review, as those requirements are set forth in the standards
for certification for specialization. However, there shall be no waiver of the require-
ments that the applicant pass a written examination or of the minimum years of
practice requirements set out in paragraph (a)(1) above.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 3, 2005; March 10,
2011; March 8, 2012; August 23, 2012; August 27, 2013; February 26, 2020

.1721 Minimum Standards for Continued Certification of Specialists

(a) The period of certification as a specialist shall be five years. During such
period the board or appropriate specialty committee may require evidence from
the specialist of his or her continued qualification for certification as a specialist,
and the specialist must consent to inquiry by the board, or appropriate specialty
committee of lawyers and judges, the appropriate disciplinary body, or others in
the community regarding the specialists continued competence and qualification
to be certified as a specialist. Application for and approval of continued certifica-
tion as a specialist shall be required prior to the end of each five-year period. To
qualify for continued certification as a specialist, a lawyer applicant must pay any
required fee, must demonstrate to the board with respect to the specialty both con-
tinued knowledge of the law of this state and continued competence and must
comply with the following minimum standards.

(1) The specialist’s disciplinary record with the courts, the North Carolina State
Bar, and any other government licensing agency supports qualification in the
specialty.
(2) The specialist must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of substantial
involvement in the specialty during the entire period of certification as a spe-
cialist. Substantial involvement for continued certification shall be determined
in accordance with the principles set forth in Rule .1720(a)(2) of this subchap-
ter and the specific standards for each specialty. In addition, unless prohibited
or limited by the standards for a particular specialty, the following judicial serv-
ice may be substituted for the equivalent years of practice experience if the
applicant’s judicial service included presiding over cases in the specialty: service
as a full-time state or federal trial, appellate, or bankruptcy judge (including
service as a federal magistrate judge); service as a judge for the courts of a fed-
erally recognized Indian tribe; service as an administrative law judge for the
Social Security Administration; and service as a commissioner or deputy com-
missioner of the Industrial Commission.
(3) The specialist must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of continuing
legal education accredited by the board for the specialty during the period of
certification as a specialist, the minimum being an average of 12 hours of credit
for continuing legal education, or its equivalent, for each year during the entire
period of certification as a specialist.

(4) The specialist must comply with the requirements set forth in Rules

.1720()(1).

(5) The specialist must make a satisfactory showing of qualification in the spe-

cialty through peer review. The applicant must provide, as references, the

names of at least six lawyers or judges, all of whom are licensed and currently
in good standing to practice law in any state and familiar with the competence
and qualification of the applicant as a specialist. For an application to be con-
sidered, completed peer reference forms must be received from at least three of
the references. All other requirements relative to peer review set forth in Rule

.1720(a)(4) of this subchapter apply to this standard.

(b) Upon written request of the applicant and with the recommendation of the
appropriate specialty committee, the board may for good cause shown waive strict
compliance with the criteria relating to substantial involvement, continuing legal
education, or peer review, as those requirements are set forth in the standards for
continued certification. Before or after taking a continuing legal education course
that is not in the specialty or a related field, a specialist may petition the board to
approve the program as satisfying the continuing legal education criteria for recer-
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tification. The petition shall show the relevancy of the program to the specialist's
proficiency as a specialist, and be referred to the specialty committee for its recom-
mendation prior to a decision by the board.

(c) After the period of initial certification, a specialist may request, in advance
and in writing, approval from the board for a waiver of one year of the substantial
involvement necessary to satisfy the standards for the specialist's next recertifica-
tion. The specialist may request a waiver of one year of substantial involvement for
every five years that the specialist has met the substantial involvement standard
beginning with the period of initial certification. However, none of the years for
which a waiver is requested may be consecutive. When a waiver of the substantial
involvement requirement is granted, the specialist must satisfy all of the other
requirements for recertification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 6, 2002; February 5,
2009; March 8, 2012; August 27, 2013; March 27, 2019

.1722 Establishment of Additional Standards

The board may establish, on its own initiative or upon the specialty commit-
tees recommendation, additional or more stringent standards for certification
than those provided in Rules .1720 and .1721 of this subchapter. Additional stan-
dards or requirements established under this rule need not be the same for initial
certification and continued certification as a specialist. It is the intent of the plan
that all requirements for certification or recertification in any area of specialty shall
be no more or less stringent than the requirements in any other area of specialty.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1723 Revocation or Suspension of Certification as a Specialist

(a) Automatic Revocation or Suspension of Specialty Certification Following
Professional Discipline. The board shall revoke its certification of a lawyer as a
specialist if the lawyer is disbarred or receives a disciplinary suspension, any part
of which is or subsequently becomes active, from the Disciplinary Hearing
Commission of the North Carolina State Bar, a North Carolina court of law, or,
if the lawyer is licensed in another jurisdiction in the United States, from a court
of law or the regulatory authority of that jurisdiction. The board shall suspend its
certification of a lawyer as a specialist if the lawyer receives a disciplinary suspen-
sion, all of which is stayed. If a stayed disciplinary suspension ends without
becoming active, the lawyer may be reinstated as a specialist if the lawyer applies
for recertification and satisfies all of the requirements for recertification as set
forth in the recertification standards for the relevant specialty. During a suspen-
sion from specialty certification, application for recertification shall be deferred
until the end of the suspension. This provision, and any amendment thereto,
shall apply to discipline received on or after the effective date of the provision or
the amendment as appropriate.

(b) Discretionary Revocation or Suspension. The board may revoke its certifi-
cation of a lawyer as a specialist if the specialty is terminated or may suspend or
revoke such certification if it is determined, upon the board’s own initiative or
upon recommendation of the appropriate specialty committee and after hearing
before the board as provided in Rule .1802, that

(1) the certification of the lawyer as a specialist was made contrary to the rules

and regulations of the board;

(2) the lawyer certified as a specialist made a false representation, omission or

misstatement of material fact to the board or appropriate specialty committee;

(3) the lawyer certified as a specialist has failed to abide by all rules and regu-

lations promulgated by the board;

(4) the lawyer certified as a specialist has failed to pay the fees required;

(5) the lawyer certified as a specialist no longer meets the standards established

by the board for the certification of specialists;

(6) the lawyer certified as a specialist received public discipline from the North

Carolina State Bar on or after the effective date of this provision, other than

suspension or disbarment from practice and the board finds that the conduct

for which the professional discipline was received reflects adversely on the spe-
cialization program and the lawyer's qualification as a specialist; or

(7) the lawyer certified as a specialist was sanctioned or received public disci-

pline on or after the effective date of this provision from any state or federal

court or, if the lawyer is licensed in another jurisdiction, from the regulatory

authority of that jurisdiction in the United States, and the board finds that

the conduct for which the sanctions or professional discipline was received

reflects adversely on the specialization program and the lawyer's qualification
as a specialist.

(c) Report to Board. A lawyer certified as a specialist has a duty to inform the
board promptly of any fact or circumstance described in Rules .1723(a) and (b)
above.

(d) Reinstatement. If the board revokes its certification of a lawyer as a special-
ist, the lawyer cannot again be certified as a specialist unless he or she so qualifies
upon application made as if for initial certification as a specialist and upon such
other conditions as the board may prescribe. If the board suspends certification of
a lawyer as a specialist, such certification cannot be reinstated except upon the
lawyer’s application therefor and compliance with such conditions and require-
ments as the board may prescribe.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 5, 2004; April 5,
2018

.1724 Right to Hearing and Appeal to Council

A lawyer who is denied certification or continued certification as a specialist or
whose certification is suspended or revoked shall have the right to a hearing before
the board and, thereafter, the right to appeal the ruling made thereon by the board
to the council under such rules and regulations as the board and council may pre-
scribe. (See Section .1800 of this subchapter.)

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1725 Areas of Specialty

There are hereby recognized the following specialties:

(1) bankruptcy law

(a) consumer bankruptcy law

(b) business bankruptcy law

(2) estate planning and probate law

(3) real property law

(a) real property - residential

(b) real property - business, commercial, and industrial

(4) family law

(5) criminal law

(a) federal and state criminal law

(b) state criminal law

(¢) juvenile delinquency law

(6) immigration law.

(7) workers' compensation law

(8) Social Security disability law

(9) elder law

(10) appellate practice

(11) trademark law

(12) utilities law

(13) privacy and information security law

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 2, 2006; February 5,
2009; March 8, 2012; March 6, 2014; April 5, 2018

.1726 Certification Standards of the Specialties of Bankruptcy Law, Estate
Planning and Probate Law, Real Property Law, Family Law, and Criminal Law

Previous decisions approving the certification standards for the areas of special-
ty listed above are hereby reaffirmed.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 27, 2003

.1727 Inactive Status

(a) Petition for Inactive Status. The board may transfer a certified specialist to
inactive status upon receipt of a petition, on a form approved by the board,
demonstrating that the petitioner satisfies the following conditions:

Subchap. 1D: 5-35



(1) Certified for five years or more;
(2) Special circumstances unique to the specialist constituting undue hardship
or other reasonable basis for exempting the specialist from the substantial
involvement standard for continued certification; including, but not limited
to, marriage to active-duty military personnel requiring frequent relocation,
active duty in the military reserves, disability lasting a total of six months or
more over a 12-month period of time, and illness of an immediate family
member requiring leaves of absence from work in excess of six months or more
over a 12-month period of time; and

(3) Discontinuation of all representations of specialist certification in all com-

munications about the lawyer’s practice.

(b) Duration of Inactive Status. If the petitioner qualifies, inactive status shall
be granted by the board for a period of not more than one year at a time. No more
than three years of inactive status, whether consecutive or periodic, shall be grant-
ed to any certified specialist.

(¢) Designation During Inactive Status. During the period of inactive status,
the certified specialist shall be listed in the board’s records as inactive. An inactive
specialist shall not represent that he or she is certified during any period of inactive
status; however, an inactive specialist may advertise or communicate prior dates of
certification (e.g., Board Certified Specialist in Family Law 1987-2003).

(d) Annual Requirements. During the period of inactive status, the specialist
shall not be required to satisfy the substantial involvement standard for continued
certification in the specialty or to pay any fees; however, the specialist shall be
required to satisfy the continuing legal education (CLE) standard for continued
certification in the specialty. If a five-year period of certification ends during a year
of inactive status, application for continued certification pursuant to Rule .1721
of this subchapter shall be deferred until return to active status.

(e) Return to Active Status. To return to active status as a certified specialist, an
inactive specialist shall petition the board on a form approved by the board. The
inactive specialist shall be reinstated to active status upon demonstration that he
or she satisfied the CLE standard for continued certification in the specialty and
the recommendation of the specialty committee. Passage of a written examination
in the specialty shall not be required unless the inactive specialist failed to satisfy
the CLE standard for continued certification during the period of inactivity.

(F) The right to petition for inactive status pursuant to this rule is in addition
to the right to request a waiver of substantial involvement allowed by Rule
.1721(c) of this subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court September 28, 2017

Section .1800 Hearing and Appeal Rules of the
Board of Legal Specialization

.1801 Incomplete Applications; Reconsideration of Applications Rejected by
Specialty Committee; and Reconsideration Procedure

(@) Incomplete Applications. The executive director of the North Carolina State
Bar Board of Legal Specialization (the board) will review every application to deter-
mine if the application is complete. An application is incomplete if it does not
include complete answers to every question on the application and copies of all doc-
uments requested on the application. The applicant will be notified in writing if an
application is incomplete. The applicant must submit the information necessary to
complete the application within 21 days of the date of the notice. If the applicant
fails to provide the required information during the requisite time period, the exec-
utive director will return the application to the applicant together with a refund of
the application fee less a fifty dollar ($50) administrative fee. The decision of the
executive director to reject an application as incomplete is final unless the applicant
shows good cause for an extension of time to provide the required information.
This provision does not apply to an application with respect to which fewer than
five completed peer review forms have been timely filed with the board.

(b) Denial of Application by Specialty Committee. The executive director shall
refer all complete applications to the specialty committee for review for compliance
with the standards for certification in the specialty area for which certificadon is
sought.

After reviewing the applications, the specialty committee shall recommend to
the board the acceptance or rejection of the applications. The specialty committee

shall notify the board of its recommendations in writing and the reason for any neg-
ative recommendation must be specified.

(1) Notification to Applicant of the Specialty Committee's Action. The execu-
tive director shall promptly notify the applicant in writing of the specialty com-
mittee's recommendation of rejection of the application and the board's inten-
tion to act in accordance with the committee's recommendation. The notifica-
tion must specify the reason for the recommendation of rejection of the appli-
cation and shall inform the applicant of the right to petition pursuant to para-
graph (c) of this rule for reconsideration of the recommendation of the specialty
committee.

(c) Petition for Reconsideration. Within 14 days of the date of the notice from
the executive director that an application has been recommended for rejection by a
specialty committee, the applicant may petition the board for reconsideration. The
petition shall be in writing and shall include the following information: the appli-
cant's election between a reconsideration hearing on the written record or in-per-
son; and the reasons for which the applicant believes the specialty committee's rec-
ommendation should not be accepted.

(d) Reconsideration Procedure. Upon receipt of a petition filed pursuant to
paragraph (c) of this rule, a three-member panel of the board, to be appointed by
the chairperson of the board, shall reconsider an application pursuant to the follow-
ing procedures:

(1) Notice. The chairperson of the panel shall set the time and place of the hear-
ing to reconsider the applicant's application as soon as practicable after the
applicant's request for reconsideration is received. The applicant shall be noti-
fied of the date at least 10 days prior to the time set for the hearing.
(2) Reconsideration on the Written Record. If the applicant elects to have the
matter decided on the written record, the applicant will not be present at the
hearing and no witnesses will appear before the panel except the executive direc-
tor of the specialization program, or a staff designee, who shall provide admin-
istrative support to the panel. At least 10 days prior to the hearing, the applicant
shall provide the panel with copies of any documents that the applicant would
like to be considered by the panel.
(3) Reconsideration In-Person. If the applicant elects to be present at the hear-
ing, the applicant may be represented by counsel or represent himself or herself
at such hearing. The applicant may offer witnesses and documents and may
question any witness. At least 10 days prior to the hearing, the applicant shall
provide the panel with copies of any documents that the applicant wants con-
sidered by the panel and, if the reconsideration is in-person, with the names of
prospective witnesses. At least ten days prior to the hearing, the applicant shall
be provided with copies of any documents that the executive director will sub-
mit to the panel, except confidential peer review forms or information, and with
the names of prospective witnesses. Additional documents may be considered
at the discretion of the panel.

(4) Burden of Proof. The applicant must make a clear and convincing show-

ing that the application satisfies the standards for certification in the applica-

ble specialty

(5) Conduct of Reconsideration Hearing.

(A) Preservation of Record. The hearing shall be recorded unless the applicant
agrees in writing that the hearing shall not be recorded o, if the applicant
wants an official transcript, the applicant pays the costs associated with
obtaining a court reporter and makes all arrangements for the court reporter's
services and for the preparation of the transcript.
(B) Procedural Rules. The reconsideration hearing shall not be conducted
according to technical rules relating to evidence and witnesses. Any relevant
evidence shall be admitted and may be considered by the panel according to
its probative value if it is the sort of evidence on which responsible persons are
accustomed to rely in the conduct of serious affairs, regardless of any common
law or statutory rule which might make improper the admission of such evi-
dence over objection in civil actions.
(C) Decision of the Panel. The decision of the panel shall be by a majority of
the members of the panel and shall be binding upon the board. Written noti-
fication of the decision shall be sent to the applicant. If the board's decision is
unfavorable, the notification shall set forth the grounds for the decision and
shall notify the applicant of the right to appeal the decision to the North
Carolina State Bar Council (the council) pursuant to Rule .1804 of this sub-
chapter.
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(¢) Failure of Applicant to Petition the Board for Reconsideration Within the
Time Allowed by These Procedures. If the applicant does not petition the board for
reconsideration of the specialty committee's recommendation of rejection of the
application within the time allowed by these rules, the board shall act on the matter
at its next board meeting,

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: June 1, 1995; November 16,
2006; February 5, 2009; March 11, 2010; September 24, 2015

.1802 Denial, Revocation, or Suspension of Continued Certification as a
Specialist

(@) Denial of Continued Certification. The board, upon its initiative or upon
recommendation of the appropriate specialty committee, may deny continued cer-
tification of a specialist, if the applicant does not meet the requirements as found in
Rule .1721(a) of this subchapter.

(b) Revocation and Suspension of Certification as a Specialist. The board shall
revoke the certification of a lawyer as provided in Rule .1723(a) of this subchapter
and may revoke or suspend the certification of a lawyer as provided in Rule
.1723(b) of this subchapter.

(¢) Notification of Board Action. The executive director shall notify the lawyer
of the board's action to grant or deny continued certification as a specialist upon
application for continued certification pursuant to Rule .1721(a) of this subchapter,
or to revoke or suspend continued certification pursuant to Rule .1723(a) or (b) of
this subchapter. If the board's action is unfavorable, the notification shall set forth
the grounds for the action and shall notify the lawyer of the right to a hearing if
allowed by these rules.

(d) Request for Hearing. Within 14 days of the date of the notice from the exec-
utive director of the board that the lawyer has been denied continued certification
pursuant to Rule .1721(a) of this subchapter or that certification has been revoked
or suspended pursuant to Rule .1723(b) of this subchapter, the lawyer must request
a hearing before the board in writing. There is no right to a hearing upon automatic
revocation pursuant to Rule .1723(a) of this subchapter.

(¢) Hearing Procedure. Except as set forth in Rule .1802(f) below; the proce-
dures set forth in Rule .1801(d) of this subchapter shall be followed when a lawyer
requests a hearing regarding the denial of continued certification pursuant to Rule
.1721(a) of this subchapter or the revocation or suspension of certification under
Rule .1723(b) of this subchapter.

(f) Burden of Proof: Preponderance of the Evidence. A three-member panel of
the board shall apply the preponderance of the evidence rule in determining
whether the lawyer's certification should be continued, revoked, or suspended. The
burden of proof is upon the lawyer.

(¢) Notification of Board's Decision. After the hearing, the board shall timely
notify the lawyer of its decision regarding continued certification as a specialist. If
the board's decision is unfavorable, the notification shall set forth the grounds for
the decision and the lawyer's appeal rights under Rule .1804 of this subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 5, 2004; March 11,
2010

.1803 Reconsideration of Failed Examination

(a) Review of Examination. Within 30 days of the date of the notice from the
board's executive director that the applicant has failed the written examination, the
applicant may review his or her examination at the office of the board at a time
designated by the executive director. The applicant will be given the applicant's
scores for each question on the examination. The applicant shall not copy, tran-
scribe, or remove the examination from the board's office (or any other location
established by the board for the review of the examination) and shall be subject to
such other restrictions as the board deems necessary to protect the content of the
examination.

(b) Petition for Grade Review. If; after reviewing the examination, the appli-
cant feels an error or errors were made in the grading, the applicant may file with
the executive director a petition for grade review. The petition must be filed within
30 days after the last day of the exam review period and should set out in detail
the examination questions and answers which, in the opinion of the applicant,
have been incorrectly graded. Supporting information may be filed to substantiate

the applicant's claim.

() Denial of Petition by Chair. The director of the specialization program shall
review the petition and determine whether, if all grading objections of the peti-
tioner are decided in the petitioner’s favor, the petitioners grade on the examina-
tion would be changed to a passing grade. If the director determines that the peti-
tioner’s grade would not be changed to passing, the director shall notify the chair
who may deny the petition on this basis.

(d) Review Procedure. The applicant's examination and petition shall be sub-
mitted to a panel consisting of three members of the specialty committee (the
grade review panel). All identifying information shall be redacted from the exam-
ination and petition prior to submission to the grade review panel. The grade
review panel shall review the petition of the applicant and determine whether the
grade of the examination should be changed. The grade review panel shall make
awritten report to the board setting forth its recommendation relative to the grade
on the applicant's examination and an explanation of its recommendation.

(e) Decision of the Board. The board shall consider the petition and the report
of the grade review panel and shall certify the applicant if it determines by majority
vote that the applicant has satisfied all of the standards for certification.

(f) Failure of Examination Prepared and Administered by a Testing
Organization on Behalf of the Board. Notwithstanding paragraphs (a) — (d) of this
rule, if the board is utilizing a qualified organization to prepare and administer the
certification examination for a specialty pursuant to Rule .1716(10) of this sub-
chapter, an applicant for such specialty shall only be entitled to the review and
appeal procedures of the organization.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 11, 2010

Amendments Approved by the Supreme Court: March 6, 2014; September 24,
2015

.1804 Appeal to the Council

() Appealable Decisions. An appeal may be taken to the council from a deci-
sion of the board which denies an applicant certification (i.e., when an applicant's
application has been rejected because it is not in compliance with the standards for
certification or when an applicant fails the written specialty examination), denies an
applicant continued certification as a specialist, or suspends or revokes a specialist's
certification. The rejection of an application because it is incomplete shall not be
appealable.

(b) Filing the Appeal. An appeal from a decision of the board as described in
paragraph (a) may be taken by filing with the executive director of the North
Carolina State Bar (the State Bar) a written notice of appeal not later than 21 days
after the date of the notice of the board's decision to the applicant who is denied
certification or continued certification or to a lawyer whose certification is suspend-
ed or revoked.

(c) Appeal Procedure. The appeal to the council shall be under such rules and
regulations as the council may prescribe.

(d) Scope of Review. Review by the council shall be limited to whether the
applicant was provided with procedural rights and whether the board, or the recon-
sideration panel where applicable, applied the correct procedural standards and
State Bar rules in rendering its decision. The applicant shall have the burden of
making a clear and convincing showing of arbitrary, capricious, or fraudulent denial
of procedural rights or misapplication of the procedural standards or State Bar rules.

(e) Notice of the Council’s Decision. The applicant shall receive written notice
of the council’s decision.

(f) Costs. The council may tax the costs attributable to the proceeding against
the applicant.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 11, 2010; September
22,2016

.1805 Judicial Review

(a) Appeals - The appellant or the board may appeal from an adverse ruling by
the council.

(b) Wake County Superior Court - All appeals from the council shall lie to the
Wake County Superior Court. (See N.C. Staze Bar v. Du Monz, 304 N.C. 627, 286
S.E2d 89 (1982).)

(¢) Judicial Review Procedures - Article 4 of G.S. 150-B shall be complied with
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by all parties relative to the procedures for judicial review of the council’s decision.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.1806 Additional Rules Pertaining to Hearing and Appeals

() Notices. Every notice required by these rules shall be deemed sufficient if
sent to the applicant at the address listed on the applicant's last application to the
board or the address in the official membership records of the State Bar.

(b) Expenses Related to Hearings and Appeals. In its discretion, the board may
direct that the necessary expenses incurred in any investigation, processing, and
hearing of any matter to the board or appeal to the council be paid by the board or
appeal to the council be paid by the board. However, all expenses related to travel
to any hearing or appeal for the applicant, his or her attorney, and witnesses called
by the applicant shall be paid by the applicant.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 11, 2010

Section .2100 Certification Standards for the Real
Property Law Specialty

.2101 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) hereby
designates real property law, including the subspecialties of real property-residential
transactions and real property-business, commercial, and industrial transactions, as
a field of law for which certification of specialists under the North Carolina Plan of
Legal Specialization (see Section .1700 of this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2102 Definition of Specialty

The specialty of real property law is the practice of law dealing with real property
transactions, including title examination, property transfers, financing, leases, and
determination of property rights. Subspecialties in the field are identified and
defined as follows:

() Real Property Law-Residential Transactions - The practice of law dealing
with the acquisition, ownership, leasing, financing, use, transfer and disposition, of
residential and real property by individuals;

(b) Real Property Law-Business, Commercial, and Industrial Transactions - The
practice of law dealing with the acquisition, ownership, leasing, management,
financing, development, use, transfer, and disposition of residential, business, com-
mercial, and industrial real property.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2103 Recognition as a Specialist in Real Property Law

A lawyer may qualify as a specialist by meeting the standards set for one or both
of the subspecialties. If a lawyer qualifies as a specialist in real property law by meet-
ing the standards set for the real property law-residential transactions subspecialty,
the lawyer shall be entitled to represent that he or she is a “Board Certified Specialist
in Real Property Law-Residential Transactions.” If a lawyer qualifies as a specialist
in real property law by meeting the standards set for the real property law-business,
commercial, and industrial transactions, the lawyer shall be entitled to represent
that he or she is a “Board Certified Specialist in Real Property Law-Business,
Commercial, and Industrial Transactions.” If a lawyer qualifies as a specialist in real
property law by meeting the standards set for both the real property law-residential
transactions subspecialty and the real property law-business, commercial, and
industrial transactions subspecialty, the lawyer shall be entitled to represent that he
or she is a “Board Certified Specialist in Real Property Law-Residential, Business,
Commercial, and Industrial Transactions.”

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2104 Applicability of Provisions of the North Carolina Plan of Legal
Specialization
Certification and continued certification of specialists in real property law

shall be governed by the provisions of the North Carolina Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2105 Standards for Certification as a Specialist in Real Property Law

Each applicant for certification as a specialist in real property law shall meet
the minimum standards set forth in Rule .1720 of this subchapter.

In addition, each applicant shall meet the following standards for certification
in real property law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of real
property law.

(1) Substantial involvement shall mean during the five years preceding the

application, the applicant has devoted an average of at least 500 hours a year

to the practice of real property law, but not less than 400 hours in any one year.

(2) Practice shall mean substantive legal work done primarily for the purpose

of legal advice or representation, or a practice equivalent.

(3) Practice equivalent means service as a law professor concentrating in the

teaching of real property law. Teaching may be substituted for one year of

experience to meet the five-year requirement.

(c) Continuing Legal Education - An applicant must have earned no less
than 36 hours of accredited continuing legal education (CLE) credits in real
property law during the three years preceding application with not less than
six credits in any one year. Of the 36 hours of CLE, at least 30 hours shall
be in real property law and the balance may be in the related areas of envi-
ronmental law, taxation, business organizations, estate planning and probate
law, and elder law.

(d) Peer review - An applicant must make a satisfactory showing of qualifica-
tion through peer review. An applicant must provide the names of ten lawyers or
judges who are familiar with the competence and qualification of the applicant
in the specialty field. Written peer reference forms will be sent by the board or
the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be
licensed and in good standing to practice in North Carolina. An applicant con-
sents to the confidential inquiry by the board or the specialty committee of the
submitted references and other persons concerning the applicant's competence
and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms provided by the board

with the application for certification in the specialty field. These forms shall

be returned directly to the specialty committee.

(¢) Examinations - The applicant must pass a written examination designed
to test the applicant's knowledge and ability in real property law.

(1) Terms - The examination(s) shall be in written form and shall be given

annually. The examination(s) shall be administered and graded uniformly by

the specialty committee.

(2) Subject Matter - The examination shall cover the applicant's knowledge

in the following topics in real property law or in the subspecialty or subspe-

cialties that the applicant has elected:
(A) title examinations, property transfers, financing, leases, and determina-
tion of property rights;
(B) the acquisition, ownership, leasing, financing, use, transfer, and dispo-
sition of residential real property by individuals;
(C) the acquisition, ownership, leasing, management, financing, develop-
ment, use, transfer, and disposition of residential, business, commercial,
and industrial real property.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994
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Amendments Approved by the Supreme Court: October 9, 2008

.2106 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the cer-
tification period, a certified specialist who desires continued certification
must apply for continued certification within the time limit described in
Rule .2106(d) below. No examination will be required for continued certi-
fication. However, each applicant for continued certification as a specialist
shall comply with the specific requirements set forth below in addition to
any general standards required by the board of all applicants for continued
certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2105(b) of this subchapter.

(b) Continuing Legal Education - The specialist must have earned no less
than 60 hours of accredited continuing legal education credits in real property
law as accredited by the board with not less than six credits earned in any one
year. Of the 60 hours of CLE, at least 50 hours shall be in real property law and
the balance may be in the related areas of environmental law, taxation, business
organizations, estate planning and probate law,and elder law.

(c) Peer Review - The applicant must provide, as references, the names of at
least six lawyers or judges, all of whom are licensed and currently in good stand-
ing to practice law in this state and familiar with the competence and qualifica-
tion of the applicant as a specialist. For an application to be considered, complet-
ed peer reference forms must be received from at least three of the references. All
other requirements relative to peer review set forth in Rule .2105(d) of this sub-
chapter apply to this standard.

(d) Time for Application - Application for continued certification shall be
made not more than one hundred eighty (180) days nor less than ninety days
prior to the expiration of the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2105
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2105 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: October 9, 2008; March 27,
2019

.2107 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in real
property law are subject to any general requirement, standard, or procedure
adopted by the board applicable to all applicants for certification or continued
certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .2200 Certification Standards for the
Bankruptcy Law Specialty

.2201 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates bankruptcy law, including the subspecialties of consumer bank-
ruptcy law and business bankruptcy law; as a field of law for which certification
of specialists under the Plan of Legal Specialization (see Section .1700 of this sub-
chapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2202 Definition of Specialty
The specialty of bankruptcy law is the practice of law dealing with all laws

and procedures involving the rights, obligations, and remedies between debtors

and creditors in potential or pending federal bankruptcy cases and state insol-
vency actions. Subspecialties in the field are identified and defined as follows:

(a) Consumer Bankruptcy Law - The practice of law dealing with con-
sumer bankruptcy and the representation of interested parties in contested
matters or adversary proceedings in individual filings of Chapter 7, Chapter
12, or Chapter 13;

(b) Business Bankruptcy Law - The practice of law dealing with business
bankruptcy and the representation of interested parties in contested matters or
adversary proceedings in bankruptcy cases filed on behalf of debtors who are or
have been engaged in business prior to an entity filing Chapter 7, Chapter 9,
Chapter 11, or Chapter 12.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2203 Recognition as a Specialist in Bankruptcy Law

A lawyer may qualify as a specialist by meeting the standards set for one or
both of the subspecialties. If a lawyer qualifies as a specialist in bankruptcy law
by meeting the standards set for the consumer bankruptcy law subspecialty, the
lawyer shall be entitled to represent that he or she is a “Board Certified Specialist
in Consumer Bankruptcy Law.” If a lawyer qualifies as a specialist in bankruptcy
law by meeting the standards set for the business bankruptcy law subspecialty,
the lawyer shall be entitled to represent that he or she is a “Board Certified
Specialist in Business Bankruptcy Law.” If a lawyer qualifies as a specialist in
bankruptcy law by meeting the standards set for both the consumer bankruptcy
law and the business bankruptcy law subspecialties, the lawyer shall be entitled
to represent that he or she is a “Board Certified Specialist in Business and
Consumer Bankruptcy Law.”

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2204 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in bankruptcy law shall
be governed by the provisions of the Plan of Legal Specialization (see Section
.1700 of this subchapter) as supplemented by these standards for certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2205 Standards for Certification as a Specialist in Bankruptcy Law

Each applicant for certification as a specialist in bankruptcy law shall meet the
minimum standards set forth in Rule .1720 of this subchapter. In addition, each
applicant shall meet the following standards for certification as a specialist in
bankruptcy law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
bankruptcy law.

(1) Substantial involvement shall mean during the five years preceding the

application, the applicant has devoted an average of at least 500 hours a year

to the practice of bankruptcy law, but not less than 400 hours in any one year.

(2) Practice shall mean substantive legal work done primarily for the purpose

of legal advice or representation, or a practice equivalent.

(3) Practice equivalent shall mean, after admission to the bar of any state,

District of Columbia, or a U.S. territorial possession

(A) service as a judge of any bankruptcy court, service as a clerk of any
bankruptcy court, or service as a standing trustee;

(B) corporate or government service, including military service, after
admission to the bar of any state, the District of Columbia, or any U.S. ter-
ritorial possession, but only if the bankruptcy work done was legal advice
or representation of the corporation, governmental unit, or individuals
connected therewith;

(C) service as a deputy or assistant clerk of any bankruptcy court, as a
research assistant to a bankruptcy judge, or as a law professor teaching
bankruptcy and/or debtor-creditor related courses may be substituted for
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one year of experience to meet the five-year requirement.

(c) Continuing Legal Education - An applicant must have earned no less than
36 hours of accredited continuing legal education (CLE) credits in bankruptcy
law, during the three years preceding application with not less than 6 credits in
any one year.

(d) Peer Review - An applicant must make a satisfactory showing of quali-
fication through peer review. An applicant must provide the names of ten
lawyers or judges who are familiar with the competence and qualification of the
applicant in the specialty field. Written peer reference forms will be sent by the
board or the specialty committee to each of the references. Completed peer ref-
erence forms must be received from at least five of the references. All references
must be licensed and in good standing to practice in North Carolina. An appli-
cant consents to the confidential inquiry by the board or the specialty commit-
tee of the submitted references and other persons concerning the applicant's
competence and qualification.

(1) A reference may not be a judge of any bankruptcy court.

(2) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(3) The references shall be given on standardized forms provided by the board

with the application for certification in the specialty field. These forms shall

be returned directly to the specialty committee.

(¢) Examination - The applicant must pass a written examination designed
to test the applicant’s knowledge and ability in bankruptcy law.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: November 16, 2006

.2206 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the cer-
tification period, a certified specialist who desires continued certification
must apply for continued certification within the time limit described in
Rule .2206(d) below. No examination will be required for continued certi-
fication. However, each applicant for continued certification as a specialist
shall comply with the specific requirements set forth below in addition to
any general standards required by the board of all applicants for continued
certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2205(b) of this subchapter.

(b) Continuing Legal Education - Since last certified, a specialist must have
earned no less than 60 hours of accredited continued legal education credits in
bankruptcy law with not less than 6 credits earned in any one year.

(c) Peer Review - The applicant must provide, as references, the names of at
least six lawyers or judges, all of whom are licensed and currently in good stand-
ing to practice law in this state and familiar with the competence and qualifica-
tion of the applicant as a specialist. For an application to be considered, complet-
ed peer reference forms must be received from at least three of the references. All
other requirements relative to peer review set forth in Rule .2205(d) of this sub-
chapter apply to this standard.

(d) Application for continued certification shall be made not more than
180 days nor less than 90 days prior to the expiration of the prior period of cer-
tification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2205
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2205 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 17, 2019

.2207 Applicability of Other Requirements
The specific standards set forth herein for certification of specialists in bank-

ruptcy law are subject to any general requirement, standard, or procedure adopt-
ed by the board applicable to all applicants for certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .2300 Certification Standards for the Estate
Planning and Probate Law Specialty

.2301 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates estate planning and probate law as a field of law for which certifi-
cation of specialists under the Plan of Legal Specialization (see Section .1700 of
this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2302 Definition of Specialty

The specialty of estate planning and probate law is the practice of law dealing
with planning for conservation and disposition of estates, including considera-
tion of federal and state tax consequences; preparation of legal instruments to
effectuate estate plans; and probate of wills and administration of estates, includ-
ing federal and state tax matters.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2303 Recognition as a Specialist in Estate Planning and Probate Law

If a lawyer qualifies as a specialist in estate planning and probate law by meet-
ing the standards set for the specialty, the lawyer shall be entitled to represent that
he or she is a “Board Certified Specialist in Estate Planning and Probate Law.”

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2304 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in estate planning and
probate law shall be governed by the provisions of the Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2305 Standards for Certification as a Specialist in Estate Planning and
Probate Law

Each applicant for certification as a specialist in estate planning and probate
law shall meet the minimum standards set forth in Rule .1720 of this subchapter.
In addition, each applicant shall meet the following standards for certification as
a specialist in estate planning and probate law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - The applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of estate
planning and probate law.

(1) Substantial involvement shall be measured as follows:

(A) Time Spent - During the five years preceding the application, the appli-
cant has devoted an average of at least 500 hours a year to the practice of
estate planning and probate law, but not less than 400 hours in any one
year;
(B) Experience Gained - During the five years immediately preceding
application, the applicant shall have had continuing involvement in a sub-
stantial portion of the activities described in each of the following para-
graphs:
(i) counseled persons in estate planning, including giving advice with
respect to gifts, life insurance, wills, trusts, business arrangements and
agreements, and other estate planning matters;
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(ii) prepared or supervised the preparation of (1) estate planning instru-
ments, such as simple and complex wills (including provisions for testa-
mentary trusts, marital deductions and elections), revocable and irrevo-
cable inter vivos trusts (including short-term and minor's trusts), busi-
ness planning agreements (including buy-sell agreements and employ-
ment contracts), powers of attorney and other estate planning instru-
ments; and (2) federal and state gift tax returns, including representation
before the Internal Revenue Service and the North Carolina Department
of Revenue in connection with gift tax returns;

(iii) handled or advised with respect to the probate of wills and the
administration of decedents' estates, including representation of the per-
sonal representative before the clerk of superior court, guardianship, will
contest, and declaratory judgment actions;

(iv) prepared, reviewed or supervised the preparation of federal estate tax
returns, North Carolina inheritance tax returns, and federal and state
fiduciary income tax returns, including representation before the Internal
Revenue Service and the North Carolina Department of Revenue in con-
nection with such tax returns and related controversies.

(2) Practice shall mean substantive legal work done primarily for the purpose

of legal advice or representation, or a practice equivalent.

(3) Practice equivalent shall mean

(A) receipt of an LL.M. degree in taxation or estate planning and probate
law (or such other related fields approved by the specialty committee and
the board from an approved law school) may be substituted for one year of
experience to meet the five-year requirement;

(B) service as a trust officer with a corporate fiduciary having duties prima-
rily in the area of estate and trust administration, may be substituted for
one year of experience to meet the five-year requirement;

(C) service as a law professor concentrating in the teaching of taxation or
estate planning and probate law (or such other related fields approved by
the specialty committee and the board). Such service may be substituted for
one year of experience to meet the five-year requirement.

(¢) Continuing Legal Education - An applicant must have earned no less than
72 hours of accredited continuing legal education (CLE) credits in estate plan-
ning and probate law during the three years preceding application. Of the 72
hours of CLE, at least 45 hours shall be in estate planning and probate law (pro-
vided, however, that eight of the 45 hours may be in the related areas of elder law,
Medicaid planning, and guardianship), and the balance may be in designated
related fields. A list of the topics that qualify as related-field CLE shall be main-
tained by the board on its official website.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges, all of whom are familiar with the competence and qualification of the
applicant in the specialty field. Written peer reference forms will be sent by the
board or the specialty committee to each of the references. Completed peer ref-
erence forms must be received from at least five of the references. All references
must be licensed and in good standing to practice in North Carolina. An appli-
cant consents to the confidential inquiry by the board or the specialty committee
of the submitted references and other persons concerning the applicant's compe-
tence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms provided by the board

with the application for certification in the specialty field. These forms shall

be returned directly to the specialty committee.

(e) Examination - The applicant must pass a written examination designed to
test the applicant's knowledge and ability in estate planning and probate law.

(1) Terms - The examination shall be in written form and shall be given annu-

ally. The examination shall be administered and graded uniformly by the spe-

cialty committee.

(2) Subject Matter - The examination shall cover test the applicant’s

knowledge and application of the law of estate planning and probate. A

list of the topics covered on the exam shall be maintained by the board

on its official website.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994
Amendments Approved by the Supreme Court: October 9, 2008; June 9,
2016

.2306 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the cer-
tification period, a certified specialist who desires continued certification
must apply for continued certification within the time limit described in
Rule .2306(d) below. No examination will be required for continued certi-
fication. However, each applicant for continued certification as a specialist
shall comply with the specific requirements set forth below in addition to
any general standards required by the board of all applicants for continued
certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2305(b) of this subchapter; however, for the
purpose of continued certification as a specialist, service outside private practice,
during which the specialist had duties primarily in the areas of estate planning,
estate administration, and/or trust administration, may be substituted for the
equivalent years of experience toward the five-year requirement, as determined
by the board in its discretion.

(b) Continuing Legal Education - Since last certified, a specialist must
have earned no less than 120 hours of accredited continuing legal education
credits in estate planning and probate law. Of the 120 hours of CLE at least
75 hours shall be in estate planning and probate law (provided, however,
that 15 of the 75 hours may be in the related areas of elder law, Medicaid
planning, and guardianship), and the balance may be in the related areas of
taxation, business organizations, real property, family law, elder law,
Medicaid planning, and guardianship.

(c) Peer Review - The applicant must provide, as references, the names of at
least six lawyers or judges, all of whom are licensed and currently in good stand-
ing to practice law in this state and familiar with the competence and qualifica-
tion of the applicant as a specialist. For an application to be considered, complet-
ed peer reference forms must be received from at least three of the references. All
other requirements relative to peer review set forth in Rule .2305(d) of this sub-
chapter apply to this standard.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days nor less than 90 days prior to the expiration of the
prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2305
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2305 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: October 9, 2008; April 5,
2018; March 17, 2019

.2307 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in estate
planning and probate law are subject to any general requirement, standard, or
procedure adopted by the board applicable to all applicants for certification or
continued certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .2400 Certification Standards for the Family
Law Specialty

.2401 Establishment of Specialty Field
The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates family law as a field of law for which certification of specialists

Subchap. 1D: 5-41



under the North Carolina Plan of Legal Specialization (see Section .1700 of this
subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2402 Definition of Specialty

The specialty of family law is the practice of law relating to marriage, divorce,
alimony, child custody and support, equitable distribution, enforcement of sup-
port, domestic violence, bastardy, and adoption.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2403 Recognition as a Specialist in Family Law

If a lawyer qualifies as a specialist in family law by meeting the standards set
for the specialty, the lawyer shall be entitled to represent that he or she is a “Board
Certified Specialist in Family Law.”

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2404 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in family law shall be
governed by the provisions of the North Carolina Plan of Legal Specialization (see
Section .1700 of this subchapter) as supplemented by these standards for certifi-
cation.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2405 Standards for Certification as a Specialist in Family Law

Each applicant for certification as a specialist in family law shall meet the min-
imum standards set forth in Rule .1720 of this subchapter. In addition, each appli-
cant shall meet the following standards for certification as a specialist in family law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
family law.

(1) Substantial involvement shall mean during the five years preceding the

application, the applicant has devoted an average of at least 600 hours a year

to the practice of family law, and not less than 400 hours during any one year.

(2) Practice shall mean substantive legal work done primarily for the purpose

of legal advice or representation, or a practice equivalent.

(3) Practice equivalent shall mean

(A) service as a law professor concentrating in the teaching of family law.
Such service may be substituted for one year of experience to meet the five-
year requirement.

(B) service as a district court judge in North Carolina, hearing a substantial
number of family law cases. Such service may be substituted for one year of
experience to meet the five-year requirement.

(c) Continuing Legal Education - During the three calendar years prior to
the year of application and the portion of the calendar year immediately prior
to application, an applicant must have earned no less than 45 hours of accred-
ited continuing legal education (CLE) credits in family law, nine of which may
be in related fields. Related fields shall include taxation, trial advocacy, evi-
dence, negotiation (including training in mediation, arbitration, and collabo-
rative law), juvenile law, real property, estate planning and probate law, business
organizations, employee benefits, bankruptcy, elder law, and immigration law.
Only nine hours of CLE credit will be recognized for attendance at an extend-
ed negotiation or mediation training course. Parenting coordinator training
will not qualify for family law or related field hours. At least 9 hours of CLE in
family law or related fields must be taken during each of the three calendar
years preceding application.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-

cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be
licensed and in good standing to practice in North Carolina. An applicant con-
sents to the confidential inquiry by the board or the specialty committee of the
submitted references and other persons concerning the applicant's competence
and qualification.
(1) A reference may not be related by blood or marriage to the applicant nor
may the reference be a partner or associate of the applicant at the time of the
application.
(2) The references shall be given on standardized forms provided by the board
with the application for certification in the specialty field. These forms shall
be returned directly to the specialty committee.
(e) Examination - The applicant must pass a written examination designed to
test the applicant's knowledge and ability in family law.
(1) Terms - The examination shall be in written form and shall be given annu-
ally. The examination shall be administered and graded uniformly by the spe-
cialty committee.
(2) Subject Matter - The examination shall cover the applicant's knowledge
and application of the law relating to marriage, divorce, alimony, child cus-
tody and support, equitable distribution, enforcement of support, domestic
violence, bastardy, and adoption including, but not limited to, the following:
(A) contempt (Chapter 5A of the North Carolina General Statutes);
(B) adoptions (Chapter 48);
(C) bastardy (Chapter 49);
(D) divorce and alimony (Chapter 50);
(E) Uniform Child Custody Jurisdiction and Enforcement Act (Chapter
50A);
(F) domestic violence (Chapter 50B; Chapter 50C);
(G) marriage (Chapter 51);
(H) powers and liabilities of married persons (Chapter 52);
() Uniform Interstate Family Support Act (Chapter 52C);
(J) Uniform Premarital Agreement Act (Chapter 52B);
(K) termination of parental rights, as relating to adoption and termination
for failure to provide support (Chapter 7B, Article 11);
(L) garnishment and enforcement of child support obligations (Chapter
110, Article 9);
(M) Parental Kidnapping Prevention Act (28 U.S.C.§1738A);
(N) Internal Revenue Code §§ 71 (Alimony), 215 (Alimony Deduction),
121 (Exclusion of Gain from the Sale of Principal Residence), 151 and 152
(Dependency Exemptions), 1041 (Transfer of Property Incidental to
Divorce), 2043 and 2516 (Gift Tax Exception), 414(p) (Defining QDRO
Requirements), 408 (d)(6) (IRA Transfer Requirements for Non-Taxable
Event), and regulations interpretive of these Code sections; and
(O) Federal Wiretap Law.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amendments Approved by the Supreme Court: February 5, 2002; February
27, 2003; October 9, 2008

.2406 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certification must apply
for continued certification within the time limit described in Rule .2406(d)
below. No examination will be required for continued certification. However,
each applicant for continued certification as a specialist shall comply with the
specific requirements set forth below in addition to any general standards
required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2405(b) of this subchapter; however, for the
purpose of continued certification, service as a district court judge in North
Carolina hearing a substantial number of family law cases may be substituted,
year for year, for the experience required to meet the five-year requirement.

(b) Continuing Legal Education - Since last certified, a specialist must have
earned no less than 60 hours of accredited continuing legal education credits in
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family law or related fields. Not less than nine credits may be earned in any one
year, and no more than twelve credits may be in related fields. Related fields shall
include taxation, trial advocacy, evidence, negotiations (including training in
mediation, arbitration, and collaborative law), juvenile law, real property, estate
planning and probate law, business organizations, employee benefits, bankrupt-
cy, elder law, and immigration law. Only nine hours of CLE credit will be rec-
ognized for attendance at an extended negotiation or mediation training course.
Parenting coordinator training will not qualify for family law or related field
hours.

(c) Peer Review - The applicant must provide, as references, the names of at
least six lawyers or judges, all of whom are licensed and currently in good stand-
ing to practice law in this state and familiar with the competence and qualifica-
tion of the applicant as a specialist. For an application to be considered, complet-
ed peer reference forms must be received from at least three of the references. All
other requirements relative to peer review set forth in Rule .2405(d) of this sub-
chapter apply to this standard.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days nor less than 90 days prior to the expiration of the
prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2405
of this subchapter, including the examination.

(F) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2405 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 27, 2003; October
9, 2008; September 22, 2016; March 27, 2019

.2407 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in fam-
ily law are subject to any general requirement, standards, or procedure adopted
by the board applicable to all applicants for certification or continued certifi-
cation.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .2500 Certification Standards for the
Criminal Law Specialty

.2501 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates criminal law (encompassing both federal and state criminal law),
including the subspecialty of state criminal law and juvenile delinquency law; as
a field of law for which certification of specialists under the North Carolina Plan
of Legal Specialization (see Section .1700 of this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 10, 2011; August 25,
2011

.2502 Definition of Specialty

The specialty of criminal law is the practice of law dealing with the defense
or prosecution of those charged with misdemeanor and felony crimes in state
and federal trial courts. The subspecialty in the field is identified and defined
as follows:

(a) State Criminal Law - The practice of criminal law in state trial and appel-
late courts.

(b) Juvenile Delinquency Law - The practice of law in state juvenile delin-
quency courts. The standards for the subspecialty are set forth in Rules .2508-
.2509.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 10, 2011; August 25,
2011

.2503 Recognition as a Specialist in Criminal Law

A lawyer may qualify as a specialist by meeting the standards for criminal law
or the subspecialties of state criminal law or juvenile delinquency law. If a lawyer
qualifies as a specialist by meeting the standards set for the criminal law specialty,
the lawyer shall be entitled to represent that he or she is a “Board Certified
Specialist in Criminal Law.” If a lawyer qualifies as a specialist by meeting the
standards set for the subspecialty of state criminal law, the lawyer shall be entitled
to represent that he or she is a “Board Certified Specialist in State Criminal Law.”
If a lawyer qualifies as a specialist by meeting the standards for the subspecialty
of juvenile delinquency law, the lawyer shall be entitled to represent that he or
she is a “Board Certified Specialist in Criminal Law — Juvenile Delinquency.”

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 10, 2011; August 25,
2011

.2504 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in criminal law shall
be governed by the provisions of the North Carolina Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2505 Standards for Certification as a Specialist in Criminal Law

Each applicant for certification as a specialist in criminal law or the subspe-
cialty of state criminal law shall meet the minimum standards set forth in Rule
.1720 of this subchapter. In addition, each applicant shall meet the following
standards for certification:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of the application. During
the period of certification an applicant shall continue to be licensed and in good
standing to practice law in North Carolina.

(b) Substantial Involvement - An applicant shall affirm to the board that
the applicant has experience through substantial involvement in the practice
of criminal law.

(1) Substantial involvement shall mean during the five years immediately pre-

ceding the application, the applicant devoted an average of at least 500 hours

a year to the practice of criminal law, but not less than 400 hours in any one

year. “Practice” shall mean substantive legal work, specifically including rep-

resentation in criminal jury trials, done primarily for the purpose of providing
legal advice or representation, or a practice equivalent.

(2) “Practice equivalent” shall mean:

(A) Service as a law professor concentrating in the teaching of criminal law
for one year or more, which may be substituted for one year of experience
to meet the five-year requirement set forth in Rule .2505(b)(1) above;

(B) Service as a federal, state or tribal court judge for one year or more,
which may be substituted for one year of experience to meet the five-year
requirement set forth in Rule .2505(b)(1) above;

(3) For the specialty of criminal law and the subspecialty of state criminal law,

the board shall require an applicant to show substantial involvement by pro-

viding information that demonstrates the applicant's significant criminal trial
experience such as:
(A) representation during the applicant's entire legal career in criminal trials
concluded by jury verdict;
(B) representation as principal counsel of record in federal felony cases or
state felony cases (Class G or higher) ;
(C) court appearances in other substantive criminal proceedings in criminal
courts of any jurisdiction; and
(D) representation in appeals of decisions to the North Carolina Court of
Appeals, the North Carolina Supreme Court, or any federal appellate court.
(¢) Continuing Legal Education
In the specialty of criminal law and the state criminal law subspecialty, an

Subchap. 1D: 5-43



applicant must have earned no less than 40 hours of accredited continuing
legal education credits in criminal law during the three years preceding the
application, which 40 hours must include the following:
(1) at least 34 hours in skills pertaining to criminal law, such as evidence,
substantive criminal law, criminal procedure, criminal trial advocacy and
criminal trial tactics;
(2) at least 6 hours in the area of ethics and criminal law.
(d) Peer Review
(1) Each applicant for certification as a specialist in criminal law and the sub-
specialty of state criminal law must make a satisfactory showing of qualifica-
tion through peer review.
(2) All references must be licensed and in good standing to practice in
North Carolina and must be familiar with the competence and qualifica-
tions of the applicant in the specialty field. The applicant consents to the
confidential inquiry by the board or the specialty committee of the submit-
ted references and other persons concerning the applicant's competence
and qualifications.
(3) Written peer reference forms will be sent by the board or the specialty com-
mittee to the references. Completed peer reference forms must be received
from at least five of the references. The board or the specialty committee may
contact in person or by telephone any reference listed by an applicant.
(4) Each applicant must provide for reference and independent inquiry the
names and addresses of the following; (i) ten lawyers and judges who practice
in the field of criminal law and who are familiar with the applicant's practice,
and (i) opposing counsel and the judge in eight recent cases tried by the
applicant to verdict or entry of order.
(5) A reference may not be related by blood or marriage to the applicant nor
may the reference be a partner or associate of the applicant at the time of the
application.
(e) Examination - The applicant must pass a written examination designed to
test the applicant's knowledge and ability.
(1) Terms - The examination(s) shall be in written form and shall be given at
such times as the board deems appropriate. The examination(s) shall be
administered and graded uniformly by the specialty committee.
(2) Subject Matter - The examination shall cover the applicant's knowledge
in the following topics in criminal law, and/or in the subspecialty of state
criminal law, as the applicant has elected:
(A) the North Carolina and Federal Rules of Evidence;
(B) state and federal criminal procedure and state and federal laws affecting
criminal procedure;
(C) constitutional law;
(D) appellate procedure and tactics;
(E) trial procedure and trial tactics;
(F) criminal substantive law;
(3) Required Examination Components.
(A) Criminal Law Specialty.
An applicant for certification in the specialty of criminal law must pass part
I of the examination on general topics in criminal law and part II of the
examination (federal and state criminal law).
(B) State Criminal Law Subspecialty.
An applicant for certification in the subspecialty of state criminal law must
pass part I of the examination on general topics in criminal law and part ITT
of the examination on state criminal law.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amendments Approved by the Supreme Court: February 5, 2004; October
6, 2004; August 23, 2007; March 10, 2011; March 8, 2013; October 2, 2014;
March 16, 2017

.2506 Standards for Continued Certification as a Specialist

The period of certification is five years. A certified specialist who desires con-
tinued certification must apply for continued certification within the time limit
described in Rule .2506(d) below. No examination will be required for continued
certification. However, each applicant for continued certification as a specialist
shall comply with the specific requirements set forth below in addition to any gen-
eral standards required by the board of all applicants for continued certification.

() Substantial Involvement - The specialist must demonstrate that for the
five years preceding reapplication he or she has had substantial involvement in
the specialty or subspecialty as defined in Rule .2505(b).

(b) Continuing Legal Education - The specialist must have earned no less
than 65 hours of accredited continuing legal education credits in criminal law
with not less than 6 credits earned in any one year.

(c) Peer Review - The applicant must provide, as references, the names of at
least six lawyers or judges, all of whom are licensed and currently in good stand-
ing to practice law in this state and familiar with the competence and qualifica-
tion of the applicant as a specialist. For an application to be considered, complet-
ed peer reference forms must be received from at least three of the references.
Each applicant also must provide the names and addresses of the following: (i)
five lawyers and judges who practice in the field of criminal law and who are
familiar with the applicant’s practice, and (ii) opposing counsel and the judge in
four recent cases tried by the applicant to verdict or entry of order. All other
requirements relative to peer review set forth in Rule .2505(d) of this subchapter
apply to this standard.

(d) Time for Application - Application for continuing certification shall be
made not more than 180 days nor less than 90 days prior to the expiration of the
prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2505
of this subchapter, including the examination.

(F) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2505 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: February 5, 2004; October
6, 2004; March 27, 2019

.2507 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in crim-
inal law, the subspecialty of state criminal law, and the subspecialty of juvenile
delinquency law are subject to any general requirement, standard, or procedure
adopted by the board applicable to all applicants for certification or continued
certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 10, 2011; August 25,
2011; March 27, 2019

.2508 Standards for Certification as a Specialist in Juvenile Delinquency Law

Each applicant for certification as a specialist in juvenile delinquency law shall
meet the minimum standards set forth in Rule .1720 of this subchapter. In addi-
tion, each applicant shall meet the following standards for certification:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of the application. During
the period of certification an applicant shall continue to be licensed and in good
standing to practice law in North Carolina.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of juve-
nile delinquency law.

(1) Substantial involvement shall mean during the five years immediately pre-
ceding the application, the applicant devoted an average of at least 400 hours
ayear to the practice of juvenile delinquency law, but not less than 100 hours
in any one year. “Practice” shall mean substantive legal work, specifically
including representation of juveniles or the state in juvenile delinquency
court, done primarily for the purpose of providing legal advice or representa-
tion, or a practice equivalent.

(2) “Practice equivalent” shall mean:

(A) Service for one year or more as a state district court judge responsible
for presiding over juvenile delinquency court for 250 hours each year may
be substituted for one year of experience to meet the five-year requirement

set forth in Rule .2508(b)(1) above;
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(B) Service on or participation in the activities of local, state, or national
civic, professional or government organizations that promote juvenile jus-
tice may be used to meet the requirement set forth in Rule .2508(b)(1) but
not to exceed 100 hours for any year during the five years.

(C) Service as a law professor in a juvenile delinquency legal clinic at an
accredited law school may be used to meet the requirement set forth in
Rule .2508(b)(1).

(D) The practice of state criminal law may be used to meet the requirement
set forth in Rule .2508(b)(1) but not to exceed 100 hours for any year dur-
ing the five years. “Practice of state criminal law” shall mean substantive
legal work representing adults or the state in the state’s criminal district and
superior courts.

(3) An applicant shall also demonstrate substantial involvement during the

five years prior to application unless otherwise noted by providing informa-

tion that demonstrates the applicant’s significant juvenile delinquency court
experience such as:
(A) Representation of juveniles or the state during the applicant’s entire
legal career in juvenile delinquency hearings concluded by disposition;
(B) Representation of juveniles or the state in juvenile delinquency felony
cases;
(C) Court appearances in other substantive juvenile delinquency proceed-
ings in juvenile court;
(D) Representation of juveniles or the state through transfer to adult court;
and
(E) Representation of juveniles or the state in appeals of juvenile delinquen-
cy decisions.

(¢) Continuing Legal Education - An applicant must have earned no less than
40 hours of accredited continuing legal education (CLE) credits in criminal and
juvenile delinquency law during the three years preceding application. Of the 40
hours of CLE, at least 12 hours shall be in juvenile delinquency law, and the bal-
ance may be in the following related fields: substantive criminal law, criminal
procedure, trial advocacy, and evidence.

(d) Peer Review —

(1) Each applicant for certification as a specialist in juvenile delinquency law

must make a satisfactory showing of qualification through peer review.

(2) All references must be licensed and in good standing to practice in North

Carolina and must be familiar with the competence and qualifications of the

applicant in the specialty field. The applicant consents to the confidential

inquiry by the board or the specialty committee of the submitted references
and other persons concerning the applicant’s competence and qualifications.

(3) Written peer reference forms will be sent by the board or the specialty

committee to the references. Completed peer reference forms must be

received from at least five of the references. The board or the specialty com-
mittee may contact in person or by telephone any reference listed by an appli-
cant.

(4) Each applicant must provide for reference and independent inquiry the

names and addresses of ten lawyers and judges who practice in the field of

juvenile delinquency law or criminal law or preside over juvenile delinquency
or criminal law proceedings and who are familiar with the applicant’s practice.

(5) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(e) Examination - An applicant must pass a written examination designed to
demonstrate sufficient knowledge, skills, and proficiency in the field of juvenile
delinquency law to justify the representation of special competence to the legal
profession and the public.

(1) Terms - The examination shall be given annually in written form and shall

be administered and graded uniformly by the specialty committee.

(2) Subject Matter — The examination shall cover the applicant’s knowledge

in the following topics:

(A) North Carolina Rules of Evidence;

(B) State criminal substantive law;

(C) Constitutional law as it relates to criminal procedure and juvenile delin-
quency law;

(D) State criminal procedure;

(E) North Carolina Juvenile Code, Subchapters IT and I, and related case

law; and
(F) North Carolina caselaw as it relates to juvenile delinquency law.

(3) Examination Components - An applicant for certification in the subspe-
cialty of juvenile delinquency law must pass part I of the criminal law examina-
tion on general topics in criminal law and part IV of the examination on juvenile
delinquency law.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: August 25, 2011

Amendments Approved by the Supreme Court: March 5, 2015

.2509 Standards for Continued Certification as a Specialist in Juvenile
Delinquency Law

The period of certification is five years. A certified specialist who desires con-
tinued certification must apply for continued certification within the time limit
described in Rule .2509(d) below. No examination will be required for continued
certification. However, each applicant for continued certification as a specialist
shall comply with the specific requirements set forth below in addition to any gen-
eral standards required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that for the
five years preceding reapplication he or she has had substantial involvement in
the specialty or subspecialty as defined in Rule .2508(b).

(b) Continuing Legal Education - The specialist must have earned no less
than 65 hours of accredited continuing legal education credits in criminal law
and juvenile delinquency law with not less than six credits earned in any one year.
Of the 65 hours, at least 20 hours shall be in juvenile delinquency law, and the
balance may be in the following related fields: substantive criminal law, criminal
procedure, trial advocacy, and evidence.

() Peer Review - The applicant must provide, as references, the names of at
least six lawyers or judges, all of whom are licensed and currently in good stand-
ing to practice law in this state, practice in the field of juvenile delinquency law
or criminal law or preside over juvenile delinquency or criminal law proceedings,
and are familiar with the competence and qualification of the applicant as a spe-
cialist. An applicant must receive a minimum of three favorable peer reviews to
be considered by the board for compliance with this standard. All other require-
ments relative to peer review set forth in Rule .2508(d) of this subchapter apply
to this standard.

(d) Time for Application - Application for continuing certification shall be
made not more than 180 days nor less than 90 days prior to the expiration of the
prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2508
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant’s certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2508 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: August 25, 2011

Amendments Approved by the Supreme Court: March 27, 2019

Section .2600 Certification Standards for the
Immigration Law Specialty

.2601 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates immigration law as a field of law for which certification of special-
ists under the North Carolina Plan of Legal Specialization (see Section .1700 of
this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 6, 1997

.2602 Definition of Specialty

The specialty of immigration law is the practice of law dealing with obtaining
and retaining permission to enter and remain in the United States including, but
not limited to, such matters as visas, changes of status, deportation and exclusion,
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naturalization, appearances before courts and governmental agencies, and protec-
tion of constitutional rights.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 6, 1997

.2603 Recognition as a Specialist in Immigration Law

If a lawyer qualifies as a specialist in immigration law by meeting the stan-
dards set for the specialty, the lawyer shall be entitled to represent that he or she
is a “Board Certified Specialist in Immigration Law.”

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 6, 1997

.2604 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in immigration law
shall be governed by the provisions of the North Carolina Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 6, 1997

.2605 Standards for Certification as a Specialist in Immigration Law

Each applicant for certification as a specialist in immigration law shall meet the
minimum standards set forth in Rule .1720 of this subchapter. In addition, each
applicant shall meet the following standards for certification in immigration law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
immigration law.

(1) An applicant shall affirm that during the five years immediately preceding
the application, the applicant devoted an average of at least 700 hours a year
to the practice of immigration law, but not less than 400 hours in any one
year. Service as a law professor concentrating in the teaching of immigration
law for two semesters may be substituted for one year of experience to meet
the five-year requirement.

(2) An applicant shall show substantial involvement in immigration law for

the required period by providing such information as may be required by the

board regarding the applicant's participation in at least four of the seven cat-
egories of activities listed below during the five years immediately preceding
the date of application. For the purposes of this section, “representation”
means the entry as the attorney of record and/or having primary responsibil-
ity of preparation of the case for presentation before the appropriate adjudi-
catory agency or tribunal.

(A) Family Immigration.

Representation of clients before the United States Citizenship and

Immigration Services (USCIS) or the State Department in family-based

applications, including the Violence Against Women Act (VAWA).

(B) Employment Related Immigration.

Representation of employers or aliens before the US Department of Labor

(DOL), USCIS, Immigration and Customs Enforcement (ICE) (including

I-9 reviews in anticipation of ICE audits), or the Department of State in

employment-related immigration matters and filings.

(C) Naturalization and Citizenship.

Representation of clients before USCIS in naturalization and citizenship

matters.

(D) Administrative Hearings and Appeals.

Representation of clients before immigration judges in removal, bond rede-

termination, and other administrative matters; and the representation of

clients in appeals taken before the Board of Immigration Appeals and the

Attorney General, the Administrative Appeals Office, the Board of Alien

Labor Certification Appeals and DOL, Commissioners, or the Office of

Special Counsel for Immigration Related Unfair Employment Practices

(OCAHO).

(E) Federal Litigation.

Representation of clients before Article IIT courts in habeas corpus peti-
tions, mandamus or Administrative Procedures Act complaints, criminal
prosecution of violations of immigration law, district court naturalization
and denaturalization proceedings, or petitions for review or certiorari.

(F) Asylum and Refugee Status.

Representation of clients before USCIS or immigration judges in applica-
tions for asylum, withholding of removal, protection under the
Convention Against Torture, or adjustment of status for refugees or asylees.
(G) Applications for Temporary or Humanitarian Protection.
Representation of clients before USCIS, ICE, immigration judges, or the
Department of State in applications for Temporary Protected Status,
Deferred Action for Childhood Arrivals (DACA), Nicaraguan Adjustment
and Central American Relief Act (NACARA), parole in place, humanitar-
ian parole, deferred action, orders of supervision, U and T visas, or other
similar protections and benefits.

(c) Continuing Legal Education - An applicant must earn no less than 48
hours of accredited continuing legal education (CLE) credits in topics relating
to immigration law during the four years preceding application. At least 20 of
the 48 CLE credit hours must be earned during the first and second year pre-
ceding application and at least 20 of the CLE hours must be earned during
the third and fourth years preceding application. Of the 48 hours, at least 42
must be in immigration law; the balance may be in the related areas of federal
administrative procedure, trial advocacy, evidence, taxation, family law,
employment law, and criminal law and procedure.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be
licensed and in good standing to practice in North Carolina. At least four of the
completed peer reference forms received by the board must be from lawyers or
judges who have substantial practice or judicial experience in immigration law.
An applicant consents to the confidential inquiry by the board or the specialty
committee of the submitted references and other persons concerning the appli-
cant's competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms provided by the board

with the application for certification in the specialty field. These forms shall

be returned directly to the specialty committee.

(e) Examination - The applicant must pass a written examination designed to
test the applicant's knowledge, skills, and proficiency in immigration law. The
examination shall be in written form and shall be given either annually or every
other year as the Board deems appropriate. The examination shall be adminis-
tered and graded uniformly by the specialty committee.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 6, 1997

Amendments Approved by the Supreme Court: October 2, 2014; February
26, 2020; September 25, 2020

.2606 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the cer-
tification period, a certified specialist who desires continued certification must
apply for continued certification within the time limit described in Rule
.2606(d) below. No examination will be required for continued certification.
However, each applicant for continued certification as a specialist shall com-
ply with the specific requirements set forth below in addition to any general
standards required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2605(b) of this subchapter.

(b) Continuing Legal Education - The specialist must have earned no less
than 60 hours of accredited continuing legal education credits in topics relating
to immigration law as accredited by the board. At least 30 of the 60 CLE credit
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hours must be earned during the first three years after certification or recertifi-
cation, as applicable. Of the 60 hours, at least 52 must be in immigration law;
the balance may be in the related areas of federal administrative procedure, trial
advocacy, evidence, taxation, family law, employment law, and criminal law and
procedure.

(c) Peer Review - The applicant must provide, as references, the names of at
least six lawyers or judges, all of whom are licensed and currently in good stand-
ing to practice law in this state and familiar with the competence and qualifica-
tion of the applicant as a specialist. For an application to be considered, complet-
ed peer reference forms must be received from at least three of the references. All
other requirements relative to peer review set forth in Rule .2605(d) of this sub-
chapter apply to this standard.

(d) Time for Application - Application for continued certification shall be
made not more than one hundred eighty (180) days nor less than ninety days
prior to the expiration of the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2605
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certifica-
tion has been suspended or revoked during the period of certification, then
the application shall be treated as if it were for initial certification under Rule
.2605 of this subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 6, 1997

Amendments Approved by the Supreme Court: October 2, 2014; March 27,
2019

.2607 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in immi-
gration law are subject to any general requirement, standard, or procedure adopt-
ed by the board applicable to all applicants for certification or continued certifi-
cation.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 6, 1997

Section .2700 Certification Standards for the
Workers' Compensation Law Specialty

.2701 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates workers' compensation as a field of law for which certification of
specialists under the North Carolina Plan of Legal Specialization (see Section
.1700 of this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: May 4, 2000

.2702 Definition of Specialty

The specialty of workers' compensation is the practice of law involving the
analysis of problems or controversies arising under the North Carolina Workers'
Compensation Act (Chapter 97, North Carolina General Statutes) and the liti-
gation of those matters before the North Carolina Industrial Commission.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: May 4, 2000

.2703 Recognition as a Specialist in Workers' Compensation Law

If a lawyer qualifies as a specialist in workers' compensation law by meeting
the standards set for the specialty, the lawyer shall be entitled to represent that he
or she is a “Board Certified Specialist in Workers' Compensation Law.”

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: May 4, 2000

.2704 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in workers' compensa-
tion law shall be governed by the provisions of the North Carolina Plan of Legal

Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: May 4, 2000

.2705 Standards for Certification as a Specialist in Workers' Compensation
Law

Each applicant for certification as a specialist in workers' compensation law
shall meet the minimum standards set forth in Rule .1720 of this subchapter. In
addition, each applicant shall meet the following standards for certification in
workers' compensation law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
workers' compensation law.

(1) Substantial involvement shall mean during the five years immediately pre-

ceding the application, the applicant devoted an average of at least 500 hours

a year to the practice of workers' compensation law, but not less than 400

hours in any one year. “Practice” shall mean substantive legal work done pri-

marily for the purpose of providing legal advice or representation, or a prac-
tice equivalent.

(2) “Practice equivalent” shall mean:

(A) Service as a law professor concentrating in the teaching of workers' com-
pensation law for one year or more may be substituted for one year of expe-
rience to meet the five-year requirement set forth in Rule .2705(b)(1) above;
(B) Service as a mediator of workers' compensation cases may be included
in the hours necessary to satisfy the requirement set forth in Rule
.2705(b)(1) above;
(C) Service as a deputy commissioner or commissioner of the North
Carolina Industrial Commission may be substituted for the substantial
involvement requirements in Rule .2705(b)(1) above provided
(i) the applicant was a full time deputy commissioner or commissioner
throughout the five years prior to application, or
(ii) the applicant was engaged in the private representation of clients for
at least one year during the five years immediately preceding the applica-
tion; and, during this year, the applicant devoted not less than 400 hours
to the practice of workers' compensation law. During the remaining four
years, the applicant was either engaged in the private representation of
clients and devoted an average of at least 500 hours a year to the practice
of workers' compensation law, but not less than 400 hours in any one
yeat, or served as a full time deputy commissioner or commissioner of the
North Carolina Industrial Commission.
(3) The board may require an applicant to show substantial involvement in
workers' compensation law by providing information regarding the appli-
cant's participation, during the five years immediately preceding the date of
the application, in activities such as those listed below:
(A) representation as principal counsel of record in complex cases tried to
an opinion and award of the North Carolina Industrial Commission;
(B) representation in occupational disease cases tried to an opinion and
award of the North Carolina Industrial Commission; and
(C) representation in appeals of decisions to the North Carolina Court of
Appeals or the North Carolina Supreme Court.

(¢) Continuing Legal Education - An applicant must earn no less than 36
hours of accredited continuing legal education (CLE) credits in workers’ com-
pensation law and related fields during the three years preceding application,
with not less than six credits earned in courses on workers’ compensation law in
any one year. The remaining 18 hours may be earned in courses on workers’
compensation law or any of the following related fields: civil trial practice and
procedure; evidence; insurance; mediation; medical injuries, medicine, or anato-
my; labor and employment law; Social Security disability law; and the law relat-
ing to long-term disability or Medicaid/Medicare claims.

(d) Peer Review - An applicant must make a satisfactory showing of quali-
fication through peer review. An applicant must provide the names of ten
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lawyers, commissioners or deputy commissioners of the North Carolina
Industrial Commission, or judges who are familiar with the competence and
qualification of the applicant in the specialty field. Written peer reference forms
will be sent by the board or the specialty committee to each of the references.
Completed peer reference forms must be received from at least five of the ref-
erences. All references must be licensed and in good standing to practice in
North Carolina and have substantial practice or judicial experience in workers'
compensation law. An applicant consents to the confidential inquiry by the
board or the specialty committee of the submitted references and other persons
concerning the applicant's competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms mailed by the board

to each reference. These forms shall be returned directly to the specialty

committee.

(¢) Examination - An applicant must pass a written examination designed to
demonstrate sufficient knowledge, skills, and proficiency in the field of workers'
compensation law to justify the representation of special competence to the legal
profession and the public. The examination shall be given annually in written
form and shall be administered and graded uniformly by the specialty committee.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: May 4, 2000

Amendments Approved by the Supreme Court: March 10, 2011; March 5,
2015

.2706 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certification must
apply for continued certification within the time limit described in Rule
.2706(d) below. No examination will be required for continued certification.
However, each applicant for continued certification as a specialist shall comply
with the specific requirements set forth below in addition to any general stan-
dards required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2705(b) of this subchapter, provided, how-
ever, that a specialist who served on the Industrial Commission as a full time
commissioner or deputy commissioner during the five years preceding applica-
tion may substitute each year of service on the Industrial Commission for one
year of practice.

(b) Continuing Legal Education - The specialist must earn no less than 60
hours of accredited continuing legal education (CLE) credits in workers’ com-
pensation law and related fields during the five years preceding application. Of
the 60 hours of CLE, at least 30 hours shall be in workers' compensation law,
and the balance may be in the following related fields: civil trial practice and
procedure; evidence; insurance; mediation; medical injuries, medicine, or anato-
my; labor and employment law; Social Security disability law; and the law relat-
ing to long-term disability or Medicaid/Medicare claims. The specialist must
earn not less than six credits in courses on workers compensation law each year
and the balance of credits may be earned in courses on workers’ compensation
law or any of the related fields previously listed.

(c) Peer Review - The applicant must provide, as references, the names of at
least six lawyers, commissioners or deputy commissioners of the North Carolina
Industrial Commission, or judges, all of whom are licensed and currently in
good standing to practice law in this state and familiar with the competence and
qualification of the applicant as a specialist. For an application to be considered,
completed peer reference forms must be received from at least three of the ref-
erences. All other requirements relative to peer review set forth in Rule .2705(d)
of this subchapter apply to this standard.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days nor less than ninety days prior to the expiration
of the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2705

of this subchapter, including the examination.

(F) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2705 of
this subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: May 4, 2000

Amendments Approved by the Supreme Court: March 10, 2011; March 5,
2015; September 22, 2016; March 27, 2019

.2707 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in work-
ers' compensation law are subject to any general requirement, standard, or pro-
cedure adopted by the board applicable to all applicants for certification or con-
tinued certification.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: May 4, 2000

Section .2800, Certification Standards for the
Social Security Disability Law Specialty

.2801 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board)
hereby designates Social Security disability law as a field of law for which cer-
tification of specialists under the North Carolina Plan of Legal Specialization
(see Section .1700 of this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 2, 2006

.2802 Definition of Specialty

The specialty of Social Security disability law is the practice of law relating
to the analysis of claims and controversies arising under Title II and Title XVI
of the Social Security Act and the representation of claimants in those matters
before the Social Security Administration and/or the federal courts.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 2, 2006

.2803 Recognition as a Specialist in Social Security Disability Law

If a lawyer qualifies as a specialist in Social Security disability law by meet-
ing the standards set for the specialty, the lawyer shall be entitled to represent
that he or she is a “Board Certified Specialist in Social Security Disability Law.”

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 2, 2006

.2804 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in Social Security dis-
ability law shall be governed by the provisions of the North Carolina Plan of
Legal Specialization (see Section .1700 of this subchapter) as supplemented by
these standards for certification.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 2, 2006

.2805 Standards for Certification as a Specialist in Social Security Disability
Law

Each applicant for certification as a specialist in Social Security disability law
shall meet the minimum standards set forth in Rule .1720 of this subchapter. In
addition, each applicant shall meet the following standards for certification in
Social Security disability law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
Social Security disability law.

(1) “Substantial involvement” shall mean during the five years immediately
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preceding the application, the applicant devoted an average of at least 600

hours a year to the practice of Social Security disability law, but not less than

500 hours in any one year. “Practice” shall mean substantive legal work done

primarily for the purpose of providing legal advice or representation, or a

practice equivalent.

(2) “Practice equivalent” shall mean:

(A) Service as a law professor concentrating in the teaching of Social
Security disability law for one year or more may be substituted for one year
of experience to meet the five-year requirement set forth in Rule
.2805(b)(1) above;

(B) Service as a Social Security administrative law judge, Social Security
staff lawyer, or assistant United States attorney involved in cases arising
under Title IT and Title XVI may be substituted for three of the five years
necessary to satisfy the requirement set forth in Rule .2805(b)(1) above;

(3) The board may require an applicant to show substantial involvement in

Social Security disability law by providing information regarding the appli-

cant's participation, during his or her legal career, as primary counsel of

record in the following:
(A) Proceedings before an administrative law judge;
(B) Cases appealed to the appeals council of the Social Security
Administration; and
(C) Cases appealed to federal district court.

(¢) Continuing Legal Education - An applicant must earn no less than 36
hours of accredited continuing legal education (CLE) credits in Social Security
disability law and related fields during the three years preceding application, with
not less than six credits earned in any one year. Of the 36 hours of CLE, at least
18 hours shall be in Social Security disability law, and the balance may be in the
following related fields: trial skills and advocacy; practice management; medical
injuries, medicine, or anatomy; ERISA; labor and employment law; elder law;
workers’ compensation law; veterans disability law; and the law relating to long
term disability or Medicaid/Medicare claims.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be
licensed and in good standing to practice law in a jurisdiction in the United
States and have substantial practice or judicial experience in Social Security dis-
ability law. An applicant consents to the confidential inquiry by the board or the
specialty committee of the submitted references and other persons concerning
the applicant's competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms mailed by the board

to each reference. These forms shall be returned directly to the specialty com-

mittee.

(e) Examination - An applicant must pass a written examination designed to
demonstrate sufficient knowledge, skills, and proficiency in the field of Social
Security disability law to justify the representation of special competence to the
legal profession and the public. The examination shall be given annually in writ-
ten form and shall be administered and graded uniformly by the specialty com-
mittee.

(1) Subject Matter - The examination shall cover the applicant's knowledge

and application of the law relating to the following:

(A) Title IT and Title XVT of the Social Security Act;

(B) Federal practice and procedure in Social Security disability cases;

(C) Medical proof of disability;

(D) Vocational aspects of disability;

(E) Workers' compensation offset;

(F) Eligibility for Medicare and Medicaid;

(G) Eligibility for Social Security retirement and survivors benefits;

(H) Interaction of Social Security benefits with employee benefits (e.g.,
long term disability and back pay);

(I) Equal Access to Justice Act; and

(J) Fee collection and other ethical issues in Social Security practice.
History Note: Statutory Authority G.S. 84-23
Adopted by the Supreme Court: March 2, 2006
Amendments Approved by the Supreme Court: March 10, 2011

.2806 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certification must apply
for continued certification within the time limit described in Rule .2806(d)
below. No examination will be required for continued certification. However,
each applicant for continued certification as a specialist shall comply with the
specific requirements set forth below in addition to any general standards
required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2805(b) of this subchapter.

(b) Continuing Legal Education - The specialist must earn no less than 60
hours of accredited continuing legal education credits in Social Security disability
law and related fields during the five years preceding application. Not less than
six of the credits may be earned in any one year. Of the 60 hours of CLE, at least
20 hours shall be in Social Security disability law, and the balance may be in the
following related fields: trial skills and advocacy; practice management; medical
injuries, medicine, or anatomy; ERISA; labor and employment law; elder law;
workers’ compensation law; veterans' disability law; and the law relating to long
term disability or Medicaid/Medicare claims.

(c) Peer Review - The applicant must provide, as references, the names of at
least six lawyers or judges, all of whom are licensed and currently in good stand-
ing to practice law in a jurisdiction in the United States and are familiar with the
competence and qualification of the applicant as a specialist. For an application
to be considered, completed peer reference forms must be received from at least
three of the references. All other requirements relative to peer review set forth in
Rule .2805(d) of this subchapter apply to this standard.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days nor less than 80 days prior to the expiration of the
prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2805
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2805 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 2, 2006

Amendments Approved by the Supreme Court: March 10, 2011; March 27,
2019

.2807 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in Social
Security disability law are subject to any general requirement, standard, or pro-
cedure adopted by the board applicable to all applicants for certification or con-
tinued certification.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 2, 2006

Section .2900 Certification Standards for the
Elder Law Specialty

.2901 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board)
hereby designates elder law as a field of law for which certification of specialists
under the North Carolina Plan of Legal Specialization (see Section .1700 of
this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: February 5, 2009
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.2902 Definition of Specialty

The specialty of elder law is the practice of law involving the counseling and
representation of older persons and their representatives relative to the legal
aspects of health and long term care planning; public benefits; surrogate deci-
sion-making, legal capacity; the conservation, disposition, and administration
of the estates of older persons; and the implementation of decisions of older
persons and their representatives relative to the foregoing with due considera-
tion to the applicable tax consequences of an action, or the need for more
sophisticated tax expertise.

Lawyers certified in elder law must be capable of recognizing issues that
arise during counseling and representation of older persons, or their represen-
tatives, with respect to abuse, neglect, or exploitation of the older person, insur-
ance, housing, long term care, employment, and retirement. The elder law spe-
cialist must also be familiar with professional and non-legal resources and serv-
ices publicly and privately available to meet the needs of the older persons, and
be capable of recognizing the professional conduct and ethical issues that arise
during representation.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: February 5, 2009

.2903 Recognition as a Specialist in Elder Law

If a lawyer qualifies as a specialist in elder law by meeting the standards set
for the specialty, the lawyer shall be entitled to represent that he or she is a
“Board Certified Specialist in Elder Law.”

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: February 5, 2009

.2904 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in elder law shall be
governed by the provisions of the North Carolina Plan of Legal Specialization
(see Section .1700 of this subchapter) as supplemented by these standards for
certification.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: February 5, 2009

.2905 Standards for Certification as a Specialist in Elder Law

Each applicant for certification as a specialist in elder law shall meet the
minimum standards set forth in Rule .1720 of this subchapter. In addition,
each applicant shall meet the following standards for certification in elder law:

(a) Licensure and Practice - An applicant shall be licensed and in good
standing to practice law in North Carolina as of the date of application. An
applicant shall continue to be licensed and in good standing to practice law in
North Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
elder law.

(1) Substantial involvement shall mean during the five years immediately

preceding the application, the applicant devoted an average of at least 700

hours a year to the practice of elder law, but not less than 400 hours in any

one year. Practice shall mean substantive legal work done primarily for the
purpose of providing legal advice or representation, or a practice equivalent.

(2) Practice equivalent shall mean service as a law professor concentrating in

the teaching of elder law (or such other related fields as approved by the spe-

cialty committee and the board) for one year or more. Such service may be
substituted for one year of experience to meet the five-year requirement set
forth in Rule .2905(b)(1) above.

(¢) Substantial Involvement Experience Requirements - In addition to the
showing required by Rule .2905(b), an applicant shall show substantial involve-
ment in elder law by providing information regarding the applicant's participa-
tion, during the five years immediately preceding the date of the application, in
at least sixty (60) elder law matters in the categories set forth in Rule .2905(c)(3)
below.

(1) As used in this section, an applicant will be considered to have partici-

pated in an elder law matter if the applicant:

(A) provided advice (written or oral, but if oral, supported by substantial
documentation in the client's file) tailored to and based on facts and cir-

cumstances specific to a particular client;

(B) drafted legal documents such as, but not limited to, wills, trusts, or
health care directives, provided that those legal documents were tailored to
and based on facts and circumstances specific to the particular client;

(C) prepared legal documents and took other steps necessary for the
administration of a previously prepared legal directive such as, but not lim-
ited to, a will or trust; or

(D) provided representation to a party in contested litigation or adminis-
trative matters concerning an elder law issue.

(2) Of the 60 elder law matters:

(A) forty (40) must be in the experience categories listed in Rule
.2905(c)(3)(A) through (E) with at least five matters in each category;

(B) ten (10) must be in experience categories listed in Rule .2905(c)(3)(F)
through (N), with no more than five in any one category; and

(C) the remaining ten (10) may be in any category listed in Rule
.2905(c)(3), and are not subject to the limitations set forth in Rule
.2905(c)(2)(B) or (C).

(3) Experience Categories:

(A) health and personal care planning including giving advice regarding,
and preparing, advance medical directives (medical powers of attorney, liv-
ing wills, and health care declarations) and counseling older persons, attor-
neys-in-fact, and families about medical and life-sustaining choices, and
related personal life choices.

(B) pre-mortem legal planning including giving advice and preparing doc-
uments regarding wills, trusts, durable general or financial powers of attor-
ney, real estate, gifting, and the financial and tax implications of any pro-
posed action.

(C) fiduciary representation including seeking the appointment of, giving
advice to, representing, or serving as executor, personal representative,
attorney-in-fact, trustee, guardian, conservator, representative payee, or
other formal or informal fiduciary.

(D) legal capacity counseling including advising how capacity is deter-
mined and the level of capacity required for various legal activities, and
representing those who are or may be the subject of guardianship/conser-
vatorship proceedings or other protective arrangements.

(E) public benefits advice including planning for and assisting in obtaining
Medicaid, supplemental security income, and veterans benefits.

(F) special needs counseling, including the planning, drafting, and admin-
istration of special/supplemental needs trusts, housing, employment, edu-
cation, and related issues.

(G) advice on insurance matters including analyzing and explaining the
types of insurance available, such as health, life, long term care, home care,
COBRA, medigap, long term disability, dread disease, and burial/funeral
policies.

(H) resident rights advocacy including advising patients and residents of
hospitals, nursing facilities, continuing care retirement communities,
assisted living facilities, adult care facilities, and those cared for in their
homes of their rights and appropriate remedies in matters such as admis-
sion, transfer and discharge policies, quality of care, and related issues.

(I) housing counseling including reviewing the options available and the
financing of those options such as: mortgage alternatives, renovation loan
programs, life care contracts, and home equity conversion.

(J) employment and retirement advice including pensions, retiree health
benefits, unemployment benefits, and other benefits.

(K) counseling with regard to age and/or disability discrimination in
employment and housing.

(L) litigation and administrative advocacy in connection with any of the
above matters, including will contests, contested capacity issues, elder
abuse (including financial or consumer fraud), fiduciary administration,
public benefits, nursing home torts, and discrimination.

(d) Continuing Legal Education - An applicant must earn forty-five (45) hours
of accredited continuing legal education (CLE) in elder law during the three full
calendar years preceding application and the year of application, with not less than
nine (9) credits earned in any of the three calendar years. Flder law CLE is any
accredited program on a subject identified in the experience categories described

in subparagraph (c)(3) of this rule.
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(e) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must
be licensed and in good standing to practice in North Carolina and have sub-
stantial practice or judicial experience in elder law or in a related field as set forth
in Rule .2905(d). An applicant consents to the confidential inquiry by the board
or the specialty committee of the submitted references and other persons con-
cerning the applicant's competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms mailed by the board

to each reference. These forms shall be returned directly to the specialty com-

mittee.

(F) Examination - An applicant must pass a written examination designed to
demonstrate sufficient knowledge, skills, and proficiency in the field of elder law
to justify the representation of special competence to the legal profession and the
public. The examination shall be given annually in written form and shall be
administered and graded uniformly by the specialty committee or by any ABA
accredited elder law certification organization with which the board contracts
pursuant to Rule .1716(10) of this subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: February 5, 2009

Amendments Approved by the Supreme Court: March 11, 2010; March 10,
2011; March 8, 2012; September 20, 2018

.2906 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certification must
apply for continued certification within the time limit described in Rule
.2906(d) below. No examination will be required for continued certification.
However, each applicant for continued certification as a specialist shall comply
with the specific requirements set forth below in addition to any general stan-
dards required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2905(b) of this subchapter.

(b) Continuing Legal Education - The specialist must earn seventy-five (75)
hours of accredited continuing legal education (CLE) credits in elder law during
the five calendar years preceding application, with not less than ten (10) credits
earned in any calendar year. Elder law CLE is any accredited program on a sub-
ject identified in the experience categories described in Rule .2905(c)(3) of this
subchapter.

(c) Peer Review - The applicant must provide, as references, the names of at
least six lawyers or judges, all of whom are licensed and currently in good stand-
ing to practice law in this state and familiar with the competence and qualifica-
tion of the applicant as a specialist. For an application to be considered, com-
pleted peer reference forms must be received from at least three of the references.
All other requirements relative to peer review set forth in Rule .2905(e) of this
subchapter apply to this standard.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days nor less than 90 days prior to the expiration of
the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2905
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant’s certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2905 of
this subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: February 5, 2009

Amendments Approved by the Supreme Court: September 20, 2018;
March 27, 2019

.2907 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in elder
law are subject to any general requirement, standard, or procedure adopted by
the board applicable to all applicants for certification or continued certification.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: February 5, 2009

Section .3000 Certification Standards for the
Appellate Practice Specialty

.3001 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates appellate practice as a field of law for which certification of special-
ists under the North Carolina Plan of Legal Specialization (see Section .1700 of
this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 10, 2011

.3002 Definition of Specialty

The specialty of appellate practice is the practice of law relating to appeals to
the Appellate Division of the North Carolina General Courts of Justice, as well
as appeals to appellate-level courts of any state or territory of the United States,
the Supreme Court of the United States, the United States Courts of Appeals,
the United States Court of Appeals for the Armed Forces and the United States
Courts of Criminal Appeals for the armed forces, and any tribal appellate court
for a federally recognized Indian tribe (hereafter referred to as a “state or federal
appellate court” or collectively as “state and federal appellate courts”).

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 10, 2011

.3003 Recognition as a Specialist in Appellate Practice

If a lawyer qualifies as a specialist in appellate practice by meeting the stan-
dards for the specialty, the lawyer shall be entitled to represent that he or she is a
“Board Certified Specialist in Appellate Practice.” Any lawyer who is entitled to
represent that he or she is a “Board Certified Specialist in Criminal Appellate
Practice” (having been certified as such under the standards set forth in Section
.2500 of this subchapter) at the time of the adoption of these standards shall also
be entitled to represent that he or she is a “Board Certified Specialist in Appellate
Practice” and shall thereafter meet the standards for continued certification under
Rule .3006 of this section in lieu of the standards for continued certification
under Rule .2506 of Section .2500 of this subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 10, 2011

.3004 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in appellate practice
shall be governed by the provisions of the North Carolina Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 10, 2011

.3005 Standards for Certification as a Specialist in Appellate Practice

Each applicant for certification as a specialist in appellate practice shall meet
the minimum standards set forth in Rule .1720 of this subchapter. In addition,
each applicant shall meet the following standards for certification in appellate
practice:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the

applicant has experience through substantial involvement in appellate practice.
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(1) Substantial involvement shall mean that during the five years immediately
preceding the application, the applicant devoted an average of at least 400
hours a year, and not less than 100 hours in any one year, to appellate prac-
tice. “Practice” shall mean substantive legal work done primarily for the pur-
pose of providing legal advice or representation including activities described
in paragraph (2) below, or a practice equivalent as described in paragraph (3)
below.
(2) Substantive legal work in appellate practice includes, but is not limited to,
the following: preparation of a record on appeal or joint appendix for filing
in any state or federal appellate court; researching, drafting, or editing of a
legal brief, motion, petition, or response for filing in any state or federal
appellate court; participation in or preparation for oral argument before any
state or federal appellate court; appellate mediation, either as the representa-
tive of a party or as a mediator, in any state or federal appellate court; consul-
tation on issues of appellate practice including consultation with trial counsel
for the purpose of preserving a record for appeal; service on a committee or
commission whose principal focus is the study or revision of the rules of
appellate procedure of the North Carolina or federal courts; authoring a trea-
tise, text, law review article, or other scholarly work relating to appellate prac-
tice; teaching appellate advocacy at an ABA accredited law school; and coach-
ing in appellate moot court programs.

(3) “Practice equivalent” shall include the following activities:

(A) Service as a trial judge for any North Carolina General Court of Justice,
United States Bankruptcy Court, or United States District Court, includ-
ing service as a magistrate judge, for one year or more may be substituted
for one year of expetience toward the five-year requirement set forth in Rule
.3005(b)(1).

(B) Service as a full-time, compensated law clerk for any North Carolina or
federal appellate court for one year or more may be substituted for one year
of experience toward the five-year requirement set forth in Rule
.3005(b)(1).

(C) Service as an appellate judge for any North Carolina or federal appellate
court may be substituted for the equivalent years of experience toward the
five-year requirement set forth in Rule .3005(b)(1) as long as the applicant’s
experience, before the applicant took the bench, included substantial
involvement in appellate practice (as defined in paragraph (b)(1)) for two
years before the applicant’s service as an appellate judge.

(4) An applicant must also demonstrate substantial involvement in appellate

practice by providing information regarding the applicant’s participation dur-

ing his or her legal career in the following:
(A) Five (5) oral arguments to any state or federal appellate court; and
(B) Principal authorship of ten (10) briefs submitted to any state or federal
appellate court.

(c) Continuing Legal Education - An applicant must earn no fewer than 36
hours of accredited continuing legal education (CLE) credits in appellate practice
and related fields during the three years preceding application, with no less than
six credits to be earned in any one year. Of the 36 hours of CLE, at least 18 hours
shall be in appellate practice, and the balance may be in the following related
fields: trial advocacy; civil trial practice and procedure; criminal trial practice and
procedure; evidence; legal writing; legal research; and mediation. An applicant
may ask the specialty committee to recognize an additional field as related to
appellate practice for the purpose of meeting the CLE standard. An applicant
who uses authorship of a treatise, text, law review article, or other scholarly work
relating to appellate practice or the teaching of appellate advocacy at an ABA-
accredited law school to satisfy the substantial involvement requirement in para-
graph (b) of this rule may not use the same experience to satisfy the CLE require-
ments of this paragraph (c).

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be
licensed and in good standing to practice law and must have significant legal or
judicial experience in appellate practice. An applicant consents to confidential
inquiry by the board or the specialty committee to the submitted references and

other persons concerning the applicant’s competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a colleague at the applicant’s place of employment at the

time of the application.

(2) The references shall be given on standardized forms mailed by the board

to each reference. These forms shall be returned to the board and forwarded

by the board to the specialty committee.

() Examination - An applicant must pass an examination designed to allow
the applicant to demonstrate sufficient knowledge, skills, and proficiency in the
field of appellate practice to justify the representation of special competence to
the legal profession and the public. The examination shall be given annually and
shall be administered and graded uniformly by the specialty committee. The
exam shall include a written component which may be take-home and may
include an oral argument before a moot court.

(1) Subject Matter — The examination shall cover the applicants knowledge

and application of the following:

(A) The North Carolina Rules of Appellate Procedure;
(B) North Carolina General Statutes relating to appeals;
(C) The Federal Rules of Appellate Procedure;
(D) Federal statutes relating to appeals;
(E) The Local Rules and Internal Operating Procedures of the United
States Court of Appeals for the Fourth Circuit;
(F) The Rules of the United States Supreme Court;
(G) Brief writing;
(H) Oral argument; and
(D) Principles of appellate jurisdiction.
History Note: Statutory Authority G.S. 84-23
Adopted by the Supreme Court: March 10, 2011

.3006 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certification must apply
for continued certification within the time limit described in Rule .3006(d)
below. No examination will be required for continued certification. However,
each applicant for continued certification as a specialist shall comply with the
specific requirements set forth below in addition to any general standards
required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application for continuing certification, he or she has
had substantial involvement in the specialty as defined in Rule .3005(b) of this
subchapter.

(b) Continuing Legal Education - The specialist must earn no less than 60
hours of accredited CLE credits in appellate practice and related fields during the
five years preceding application for continuing certification. No less than six of
the credits may be earned in any one year. Of the 60 hours of CLE, at least 20
hours shall be in appellate practice, and the balance may be in the related fields
set forth in Rule .3005(c).

(c) Peer Review - The applicant must provide, as references, the names of at
least six lawyers or judges, all of whom are licensed and currently in good stand-
ing to practice law, have significant legal or judicial experience in appellate prac-
tice, and are familiar with the competence and qualification of the applicant as a
specialist. For an application to be considered, completed peer reference forms
must be received from at least three of the references. All other requirements rel-
ative to peer review set forth in Rule .3005(d) of this subchapter apply to this
standard.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days, nor less than 90 days, prior to the expiration of
the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
a lapse, recertification will require compliance with all requirements of Rule
.3005 of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant’s certification
has been suspended or revoked during the period of certification, the application
shall be treated as if it were for initial certification under Rule .3005 of this sub-
chapter.
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History Note: Statutory Authority G.S. 84-23
Adopted by the Supreme Court: March 10, 2011
Amendments Approved by the Supreme Court: March 17, 2019

.3007 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in appel-
late practice are subject to any general requirement, standard, or procedure,
adopted by the board, that applies to all applicants for certification or continued
certification.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 10, 2011

.3008 Advisory Members of the Appellate Practice Specialty Committee

The board may appoint former chief justices of the North Carolina Supreme
Court to serve as advisory members of the Appellate Practice Specialty
Committee. Notwithstanding any other provision in The Plan of Legal
Specialization (Section .1700 of this subchapter) or this Section .3000, the board
may waive the requirements of Rule .3005(d) and (e) above if an advisory com-
mittee member has served at least one year on the North Carolina Supreme
Court and may permit the advisory member to file an application to become a
board certified specialist in appellate practice upon compliance with all other
required standards for certification in the specialty. Advisory members shall hold
office for an initial term of three years and shall thereafter serve at the discretion
of the board.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 10, 2011

Section .3100, Certification Standards for the
Trademark Law Specialty

.3101 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board)
hereby designates trademark law as a specialty for which certification of special-
ists under the North Carolina Plan of Legal Specialization (see Section .1700 of
this subchapter) is permitted.

History Note: Statutory authority G.S. 84-23

Adopted by the Supreme Court: March 8, 2013

.3102 Definition of Specialty

The specialty of trademark law is the practice of law devoted to commercial
symbols, and typically includes the following: advising clients regarding creating
and selecting trademarks; conducting and/or analyzing trademark searches;
prosecuting trademark applications; enforcing and protecting trademark rights;
and counseling clients on matters involving trademarks. Practitioners regularly
practice before the United States Patent and Trademark Office (USPTO), the
Trademark Trial and Appeal Board (TTAB), the Trademark Division of the NC
Secretary of State’s Office, and the North Carolina and/or federal courts.

History Note: Statutory authority G.S. 84-23

Adopted by the Supreme Court: March 8, 2013

.3103 Recognition as a Specialist in Trademark Law

If a lawyer qualifies as a specialist in trademark law by meeting the standards
set for the specialty; the lawyer shall be entitled to represent that he or she is a
“Board Certified Specialist in Trademark Law.”

History Note: Statutory authority G.S. 84-23

Adopted by the Supreme Court: March 8, 2013

.3104 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in trademark law shall
be governed by the provisions of the North Carolina Plan of Legal Specialization
(see Section .1700 of this subchapter) as supplemented by these standards for
certification.

History Note: Statutory authority G.S. 84-23

Adopted by the Supreme Court: March 8, 2013

.3105 Standards for Certification as a Specialist in Trademark Law

Each applicant for certification as a specialist in trademark law shall meet the
minimum standards set forth in Rule .1720 of this subchapter. In addition, each
applicant shall meet following standards for certification in trademark law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in trademark law.

(1) Substantial involvement shall mean that during the five years immediate-

ly preceding the application, the applicant devoted an average of at least 500

hours a year to the practice of trademark law, but not less than 400 hours in

any one year.

(2) Practice shall mean substantive legal work in trademark law done pri-

marily for the purpose of legal advice or representation or a practice

equivalent.

(3) “Practice equivalent” shall mean:

(A) Service as a law professor concentrating in the teaching of trademark
law which may be substituted for up to two years of experience to meet
the five-year requirement set forth in Rule .3105(b)(1).

(B) Service as a trademark examiner at the USPTO or a functionally
equivalent trademark office for any state or foreign government which may
be substituted for up to two years of experience to meet the five-year
requirement set forth in Rule .3105(b)(1).

(C) Service as an administrative law judge for the TTAB which may be
substituted for up to three years of experience to meet the five-year require-
ment set forth in Rule .3105(b)(1).

(4) The board may, in its discretion, require an applicant to provide addi-
tional information as evidence of substantial involvement in trademark law,
including information regarding the applicants participation, during his or
her legal career, in the following: portfolio management, prosecution of
trademark applications, search and clearance of trademarks, licensing, due
diligence, domain name selection and dispute resolution, TTAB litigation,
state court trademark litigation, federal court trademark litigation, trade-
mark dispute resolution, and international trademark law.

(c) Continuing Legal Education - To be certified as a specialist in trademark
law, an applicant must have earned no less than 36 hours of accredited contin-
uing legal education credits in trademark law during the three years preceding
application. The 36 hours must include at least 20 hours in trademark law and
the remaining 16 hours in related courses including: business transactions, copy-
right, franchise law, internet law, sports and entertainment law, trade secrets, and
unfair competition.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must
be licensed and in good standing to practice law and must have significant legal
or judicial experience in trademark law. An applicant consents to confidential
inquiry by the board or the specialty committee to the submitted references and
other persons concerning the applicant’s competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a colleague at the applicant’s place of employment at

the time of the application.

(2) The references shall be given on standardized forms mailed by the board

to each reference. These forms shall be returned to the board and forwarded

by the board to the specialty committee.

(¢) Examination - An applicant must pass a written examination designed to
demonstrate sufficient knowledge, skills, and proficiency in the field of trade-
mark law to justify the representation of special competence to the legal profes-
sion and the public.

(1) Terms - The examination shall be given annually in written form and

shall be administered and graded uniformly by the specialty committee.

(2) Subject Matter — The examination shall cover the applicants knowledge
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and application of trademark law and rules of practice, and may include the
following statutes and related case law:
(A) The Lanham Act (15 USC §1501 et seq.)
(B) Trademark Regulations (37 CFR Part 2)
(C) Trademark Manual of Examining Procedure (TMEP)
(D) Trademark Trial and Appeal Board Manual of Procedure (TBMP)
(E) The Trademark Counterfeiting Act of 1984 (18 USC §2320 et seq.)
(F) North Carolina Trademark Act (N.C. Gen. Stat. Chap. 80).
History Note: Statutory authority G.S. 84-23
Adopted by the Supreme Court: March 8, 2013

.3106 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certification must
apply for continued certification within the time limit described in Rule
.3106(d). No examination will be required for continued certification.
However, each applicant for continued certification as a specialist shall comply
with the specific requirements set forth below in addition to any general stan-
dards required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application for continuing certification, he or she has
had substantial involvement in the specialty as defined in Rule .3105(b) of this
subchapter.

(b) Continuing Legal Education - The specialist must earn no less than 60
hours of accredited CLE credits in trademark law and related fields during the
five years preceding application for continuing certification. No less than six of
the credits may be earned in any one year. Of the 60 hours of CLE, at least 34
hours shall be in trademark law, and the balance of 26 hours may be in the relat-
ed fields set forth in Rule .3105(c) of this subchapter.

(c) Peer Review - The applicant must provide, as references, the names of at
least six lawyers or judges, all of whom are licensed and currently in good stand-
ing to practice law, have significant legal or judicial experience in trademark law,
and are familiar with the competence and qualification of the applicant as a spe-
cialist. For an application to be considered, completed peer reference forms must
be received from at least three of the references. All other requirements relative
to peer review set forth in Rule .3105(d) of this subchapter apply to this stan-
dard.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days, nor less than 90 days, prior to the expiration of
the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
a lapse, recertification will require compliance with all requirements of Rule
.3105 of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant’s certification
has been suspended or revoked during the period of certification, the applica-
tion shall be treated as if it were for initial certification under Rule .3105 of this
subchapter.

History Note: Statutory authority G.S. 84-23

Adopted by the Supreme Court: March 8, 2013

Amendments Approved by the Supreme Court: March 17, 2019

.3107 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in trade-
mark law are subject to any general requirement, standard, or procedure adopt-
ed by the board applicable to all applicants for certification or continued certi-
fication.

History Note: Statutory authority G.S. 84-23

Adopted by the Supreme Court: March 8, 2013

Section .3200 Certification Standards for the
Utilities Law Specialty

.3201 Establishment of Specialty Field
The North Carolina State Bar Board of Legal Specialization (the board)

hereby designates utilities law as a specialty for which certification of specialists

under the North Carolina Plan of Legal Specialization (see Section .1700 of this
subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: June 9, 2016

.3202 Definition of Specialty

The specialty of utilities law is the practice of law focusing on the North
Carolina Public Utilities Act (Chapter 62 of the North Carolina General
Statutes) and practice before the North Carolina Utilities Commission (the
Commission) and related state and federal regulatory bodies.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: June 9, 2016

.3203 Recognition as a Specialist in Utilities Law

If a lawyer qualifies as a specialist in utilities law by meeting the standards set
for the specialty, the lawyer shall be entitled to represent that he or she is a
“Board Certified Specialist in Utilities Law.”

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: June 9, 2016

.3204 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in utilities law shall be
governed by the provisions of the North Carolina Plan of Legal Specialization
(see Section .1700 of this subchapter) as supplemented by these standards for
certification.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: June 9, 2016

.3205 Standards for Certification as a Specialist in Utilities Law

Each applicant for certification as a specialist in utilities law shall meet the
minimum standards set forth in Rule .1720 of this subchapter. In addition, each
applicant shall meet the following standards for certification in utilities law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in udlites law.

(1) Substantial involvement shall mean that during the five years immediate-

ly preceding the application, the applicant devoted an average of at least 500

hours a year to the practice of utilities law but not less than 400 hours in any

one year.

(2) Practice shall mean substantive legal work in udlities law done primarily

for the purpose of providing legal advice or representation, including the

activities described in paragraph (3), or a practice equivalent as described in

paragraph (4).

(3) Substantive legal work in utilities law includes, but is not limited to, prac-

tice before or representation in matters relative to the Commission, Federal

Energy Regulatory Commission (FERC), Federal Communications

Commission (FCC), Nuclear Regulatory Commission (NRC), Pipeline and

Hazardous Materials Safety Administration (PHMSA), North Carolina

Department of Environment and Natural Resources (NCDENR), North

American Electric Reliability Corporation, utilities commissions of other

states, and related state and federal regulatory bodies as well as participation

in committee work of organizations or continuing legal education programs
that are focused on subject matter involved in practice before the

Commission or related state and federal regulatory bodies.

(4) “Practice equivalent” shall mean:

(A) Each year of service as a commissioner on the Commission during the
five years prior to application may be substituted for a year of the experi-
ence necessary to meet the five-year requirement set forth in Rule
.3205(b)(1).

(B) Each year of service on the legal staff of the Commission or of the
Public Staff during the five years prior to application may be substituted
for a year of the experience necessary to meet the five-year requirement set

forth in Rule .3205(b)(1).
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(c) Continuing Legal Education — To be certified as a specialist in utilities
law, an applicant must have earned no less than 36 hours of accredited contin-
uing legal education credits in utilities law and related fields during the three
years preceding application. The 36 hours must include at least 18 hours in udil-
ities law; the remaining 18 hours may be in related-field CLE. Urtilities law CLE
includes but is not limited to courses on the subjects identified in Rule .3202
and Rule .3205(b)(3) of this subchapter. A list of the topics that qualify as relat-
ed-field CLE shall be maintained by the board on its official website.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must
be licensed and in good standing to practice law and must have significant legal
or judicial experience in utilities law. An applicant consents to confidential
inquiry by the board or the specialty committee to the submitted references and
other persons concerning the applicant’s competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a colleague at the applicants place of employment at

the time of the application.

(2) The references shall be given on standardized forms mailed by the board

to each reference. These forms shall be returned to the board and forwarded

by the board to the specialty committee.

(¢) Examination - An applicant must pass a written examination designed to
demonstrate sufficient knowledge, skills, and proficiency in the field of utilities
law to justify the representation of special competence to the legal profession
and the public.

(1) Terms - The examination shall be given annually in written form and

shall be administered and graded uniformly by the specialty committee.

(2) Subject Matter — The examination shall test the applicant’s knowledge

and application of utilities law.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: June 9, 2016

.3206 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certification must
apply for continued certification within the time limit described in Rule
.3206(d) below. No examination will be required for continued certification.
However, each applicant for continued certification as a specialist shall comply
with the specific requirements set forth below in addition to any general stan-
dards required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application for continuing certification, he or she has
had substantial involvement in the specialty as defined in Rule .3205(b) of this
subchapter.

(b) Continuing Legal Education - The specialist must earn no less than 60
hours of accredited CLE credits in utilities law and related fields during the five
years preceding application for continuing certification. Of the 60 hours of
CLE, at least 30 hours shall be in utilities law, and the balance of 30 hours may
be in the related fields set forth in Rule .3205(c).

(c) Peer Review - The applicant must provide, as references, the names of at
least six lawyers or judges, all of whom are licensed and currently in good stand-
ing to practice law, have significant legal or judicial experience in utilities law,
and are familiar with the competence and qualification of the applicant as a spe-
cialist. For an application to be considered, completed peer reference forms must
be received from at least three of the references. All other requirements relative
to peer review set forth in Rule .3205(d) of this subchapter apply to this stan-
dard.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days, nor less than 90 days, prior to the expiration of
the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
a lapse, recertification will require compliance with all requirements of Rule

.3205 of this subchapter, including the examination.

(F) Suspension or Revocation of Certification - If an applicant’s certification
has been suspended or revoked during the period of certification, the applica-
tion shall be treated as if it were for initial certification under Rule .3205 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: June 9, 2016

Amendments Approved by the Supreme Court: March 17, 2019

.3207 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in utili-
ties law are subject to any general requirement, standard, or procedure adopted
by the board applicable to all applicants for certification or continued certifica-
tion.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: June 9, 2016

.3300 Certification Standards for the Privacy and
Information Security Law Specialty

.3301 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates privacy and information security law as a specialty for which certi-
fication of specialists under the North Carolina Plan of Legal Specialization (see
Section .1700 of this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court September 28, 2017

.3302 Definition of Specialty

The specialty of privacy and information security law encompasses the laws
that regulate the collection, storage, sharing, monetization, security, disposal, and
permissible uses of personal or confidential information about individuals, busi-
nesses, and organizations, and the security of information regarding individuals
and the information systems of businesses and organizations. The specialty also
includes legal requirements and risks related to cyber incidents, such as external
intrusions into computer systems, and cyber threats, such as governmental infor-
mation sharing programs.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court September 28, 2017

.3303 Recognition as a Specialist in Privacy and Information Security Law

If a lawyer qualifies as a specialist in privacy and information security law by
meeting the standards set for the specialty, the lawyer shall be entitled to represent
that he or she is a “Board Certified Specialist in Privacy and Information Security
Law.”

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court September 28, 2017

.3304 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in privacy and infor-
mation security law shall be governed by the provisions of the North Carolina
Plan of Legal Specialization (see Section .1700 of this subchapter) as supplement-
ed by these standards for certification.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court September 28, 2017

.3305 Standards for Certification as a Specialist in Privacy and Information
Security Law

Each applicant for certification as a specialist in privacy and information secu-
rity law shall meet the minimum standards set forth in Rule .1720 of this sub-
chapter. In addition, each applicant shall meet following standards for certifica-
tion in privacy and information security law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.
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(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in privacy and infor-
mation security law.

(1) Substantial involvement shall mean that during the five years immediately

preceding the application, the applicant devoted an average of at least 400

hours a year to the practice of privacy and information security law but not

less than 300 hours in any one year.

(2) Practice shall mean substantive legal work in privacy and information

security law done primarily for the purpose of providing legal advice or rep-

resentation, including the activities described in paragraph (3), or a practice

equivalent as described in paragraph (4).

(3) Substantive legal work in privacy and information security law includes,

but is not limited to, representation on compliance, transactions and litiga-

tion relative to the laws that regulate the collection, storage, sharing, moneti-
zation, security, disposal, and permissible uses of personal or confidential
information about individuals, businesses, and organizations. Practice in this
specialty requires the application of information technology principles
including current data security concepts and best practices. Legal work in the
specialty includes, but is not limited to, knowledge and application of the fol-
lowing: data breach response laws, data security laws, and data disposal laws;
unauthorized access to information systems, such as password theft, hacking,
and wiretapping, including the Stored Communications Act, the Wiretap

Act, and other anti-interception laws; cyber security mandates; website priva-

cy policies and practices, including the Children’s Online Privacy Protection

Act (COPPA); electronic signatures and records, including the Electronic

Signatures in Global and National Commerce Act (E-SIGN Act) and the

Uniform Electronic Transactions Act (UETA); e-commerce laws and con-

tractual legal frameworks related to privacy and data security such as Payment

Card Industry Data Security Standards (PCI-DSS) and the NACHA rules;

direct marketing, including the CAN-SPAM Act, Do-Not-Call, and Do-

Not-Fax laws; international privacy compliance, including the European

Union data protection requirements; social media policies and regulatory

enforcement of privacy-related concerns pertaining to the same; financial pri-

vacy, including the Gramm-Leach-Bliley Act, the Financial Privacy Act, the

Bank Secrecy Act, and other federal and state financial laws, and the regula-

tions of the federal financial regulators including the SEC, CFPB, and

FinCEN; unauthorized transaction and fraudulent funds transfer laws,

including the Electronic Funds Transfer Act and Regulation E, as well as the

Uniform Commercial Code; credit reporting laws and other “background

check” laws, including the Fair Credit Reporting Act; identity theft laws,

including the North Carolina Identity Theft Protection Act and the Federal

Trade Commission’s “Red Flags” regulations; health information privacy,

including the Health Information Portability and Accountability Act

(HIPAA); educational privacy, including the Family Educational Rights and

Privacy Act (FERPA) and state laws governing student privacy and education

technology; employment privacy law; and privacy torts.

(4) “Practice equivalent” shall mean:

(A) Full-time employment as a compliance officer for a business or organ-
ization for one year or more during the five years prior to application may
be substituted for an equivalent number of the years of experience necessary
to meet the five-year requirement set forth in Rule .3305(b)(1) if at least
25% of the applicant’s work was devoted to privacy and information secu-
rity implementation.

(B) Service as a law professor concentrating in the teaching of privacy and
information security law for one year or more during the five years prior to
application may be substituted for an equivalent number of years of expe-
rience necessary to meet the five-year requirement set forth in Rule
.3305(b)(1);

(¢) Continuing Legal Education - To be certified as a specialist in privacy and
information security law, an applicant must have earned no less than 36 hours of
accredited continuing legal education credits in privacy and information security
law and related fields during the three years preceding application. The 36 hours
must include at least 18 hours in privacy and information security law; the
remaining 18 hours may be in related-field CLE or technical (non-legal) contin-
uing education (CE). At least six credits each year must be earned in privacy and
information security law. Privacy and information security law CLE includes but

is not limited to courses on the subjects identified in Rule .3302 and Rule
.3305(b)(3) of this subchapter. A list of the topics that qualify as related-field
CLE and technical CE shall be maintained by the board on its official website.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field to serve as references for the applicant. Completed peer
reference forms must be received from at least five of the references. All references
must be licensed and in good standing to practice law in North Carolina or
another jurisdiction in the United States; however, no more than five references
may be licensed in another jurisdiction. References with legal or judicial experi-
ence in privacy and information security law are preferred. An applicant consents
to confidential inquiry by the board or the specialty committee to the submitted
references and other persons concerning the applicant’s competence and qualifi-
cation.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a colleague at the applicant’s place of employment at the

time of the application. A lawyer who is in-house counsel for an entity that
is the applicant’s client may serve as a reference.

(2) Peer review shall be given on standardized forms mailed by the board to

each reference. These forms shall be returned to the board and forwarded by

the board to the specialty committee.

(e) Examination - An applicant must pass a written examination designed to
demonstrate sufficient knowledge, skills, and proficiency in the field of privacy
and information security law to justify the representation of special competence
to the legal profession and the public.

(1) Terms - The examination shall be given at least once a year in written form

and shall be administered and graded uniformly by the specialty committee

or by an organization determined by the board to be qualified to test appli-
cants in privacy and information security law.

(2) Subject Matter - The examination shall test the applicant’s knowledge and

application of privacy and information security law.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court September 28, 2017

.3306 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certification must apply
for continued certification within the time limit described in Rule .3306(d)
below. No examination will be required for continued certification. However,
each applicant for continued certification as a specialist shall comply with the
specific requirements set forth below in addition to any general standards
required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application for continuing certification, he or she has
had substantial involvement in the specialty as defined in Rule .3305(b) of this
subchapter.

(b) Continuing Legal Education - The specialist must earn no less than 60
hours of accredited CLE credits in privacy and information security law and
related fields during the five years preceding application for continuing certifica-
tion. Of the 60 hours of CLE, at least 30 hours shall be in privacy and informa-
tion security law, and the balance of 30 hours may be in related field CLE or
technical (non-legal) CE. At least six credits each year must be earned in privacy
and information security law. A list of the topics that qualify as related-field CLE
and technical CE shall be maintained by the board on its official website.

(c) Peer Review - The applicant must provide, as references, the names of at
least six lawyers or judges, all of whom are licensed and currently in good stand-
ing to practice law in North Carolina or another jurisdiction in the United States;
however, no more than three reference may be licensed in another jurisdiction.
References must be familiar with the competence and qualification of the appli-
cant as a specialist. For an application to be considered, completed peer reference
forms must be received from at least three of the references. All other require-
ments relative to peer review set forth in Rule .3305(d) of this subchapter apply
to this standard.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days, nor less than 90 days, prior to the expiration of
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the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
a lapse, recertification will require compliance with all requirements of Rule
.3305 of this subchapter, including the examination.

(F) Suspension or Revocation of Certification - If an applicant’s certification
was suspended or revoked during a period of certification, the application shall
be treated as if it were for initial certification under Rule .3305 of this subchap-
ter.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court September 28, 2017
Amendments Approved by the Supreme Court: March 17, 2019

.3307 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in privacy
and information security law are subject to any general requirement, standard, or
procedure adopted by the board applicable to all applicants for certification or
continued certification.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court September 28, 2017
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Section .0100 Regulations for Professional
Corporations and Professional Limited Liability
Companies Practicing Law

.0101 Authority, Scope, and Definitions

(a) Authority - Chapter 55B of the General Statutes of North Carolina, being
“the Professional Corporation Act,” particularly Section 55B-12, and Chapter
57C [now Chapter 57D], being the “North Carolina Limited Liability
Company Act,” particularly Section 57C-2-01(c) [now Section 57D-2-02],
authorizes the Council of the North Carolina State Bar (the council) to adopt
regulations for professional corporations and professional limited liability com-
panies practicing law. These regulations are adopted by the council pursuant to
that authority.

(b) Statutory Law - These regulations only supplement the basic statutory law
governing professional corporations (Chapter 55B) and professional limited lia-
bility companies (Chapter 57C) [now 57D] and shall be interpreted in harmony
with those statutes and with other statutes and laws governing corporations and
limited liability companies generally.

(¢) Definitions - All terms used in these regulations shall have the meanings
set forth below or shall be as defined in the Professional Corporation Act or the
North Carolina Limited Liability Company Act as appropriate.

(1) “Council” shall mean the Council of the North Carolina State Bar.

(2) “Licensee” shall mean any natural person who is duly licensed to practice

law in North Carolina.

(3) “Professional limited liability company or companies” shall mean any

professional limited liability company or companies organized for the pur-

pose of practicing law in North Carolina.

(4) “Professional corporations” shall mean any professional corporation or

corporations organized for the purpose of practicing law in North Carolina.

(5) “Secretary” shall mean the secretary of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0102 Name of Professional Corporation or Professional Limited Liability
Company

(a) Name of Professional Corporation - The name of every professional cor-
poration shall contain the surname of one or more of its shareholders or of one
or more persons who were associated with its immediate corporate, individual,
partnership, or professional limited liability company predecessor in the practice
of law and shall not contain any other name, word, or character (other than
punctuation marks and conjunctions) except as required or permitted by Rules
.0102(a)(1),(2) and(5) below. The following additional requirements shall apply
to the name of a professional corporation:

(1) Corporate Designation - The name of a professional corporation shall end

with the following words:

(A) “Professional Association” or the abbreviation “PA.”; or
(B) “Professional Corporation” or the abbreviation “PC.”

(2) Deceased or Retired Shareholder - The surname of any shareholder of a

professional corporation may be retained in the corporate name after such

person's death, retirement or inactivity due to age or disability, even though

such person may have disposed of his or her shares of stock in the professional

corporation;

(3) Disqualified Shareholder - If a shareholder in a professional corporation

whose surname appears in the corporate name becomes legally disqualified to

render professional services in North Carolina or, if the shareholder is not

licensed in North Carolina, in any other jurisdiction in which the shareholder

is licensed, the name of the professional corporation shall be promptly

changed to eliminate the name of such shareholder, and such shareholder

shall promptly dispose of his or her shares of stock in the corporation;

(4) Shareholder Becomes Judge or Official - If a shareholder in a professional

corporation whose surname appears in the corporate name becomes a judge or

other adjudicatory officer or holds any other office which disqualifies such

shareholder to practice law, the name of the professional corporation shall be

promptly changed to eliminate the name of such shareholder and such person

shall promptly dispose of his or her shares of stock in the corporation;

(5) Trade Name Allowed - A professional corporation shall not use any name

other than its corporate name, except to the extent a trade name or other

name is required or permitted by statute, rule of court or the Revised Rules
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of Professional Conduct.

(b) Name of Professional Limited Liability Company - The name of every
professional limited liability company shall contain the surname of one or more
of its members or one or more persons who were associated with its immediate
corporate, individual, partnership, or professional limited liability company
predecessor in the practice of law and shall not contain any other name, word or
character (other than punctuation marks and conjunctions) except as required or
permitted by Rules .0102(b)(1),(2) and(5) below. The following requirements
shall apply to the name of a professional limited liability company:

(1) Professional Limited Liability Company Designation - The name of a
professional limited liability company shall end with the words Professional
Limited Liability Company or the abbreviations “PL.L.C.” or “PLLC;”
(2) Deceased or Retired Member - The surname of any member of a profes-
sional limited liability company may be retained in the limited liability com-
pany name after such person’s death, retirement, or inactivity due to age or
disability, even though such person may have disposed of his or her interest
in the professional limited liability company;
(3) Disqualified Member - If a member of a professional limited liability
company whose surname appears in the name of such professional limited
liability company becomes legally disqualified to render professional services
in North Carolina or, if the member is not licensed in North Carolina, in any
other jurisdiction in which the member is licensed, the name of the profes-
sional limited liability company shall be promptly changed to eliminate the
name of such member, and such member shall promptly dispose of his or her
interest in the professional limited liability company;
(4) Member Becomes Judge or Official - If a member of a professional lim-
ited liability company whose surname appears in the professional limited lia-
bility company name becomes a judge or other adjudicatory official or holds
any other office which disqualifies such person to practice law, the name of
the professional limited liability company shall be promptly changed to elim-
inate the name of such member and such person shall promptly dispose of
his or her interest in the professional limited liability company;

(5) Trade Name Allowed - A professional limited liability company shall not

use any name other than its limited liability company name, except to the

extent a trade name or other name is required or permitted by statute, rule of
court, or the Revised Rules of Professional Conduct.

inal shareholder who is not licensed to practice law in North Carolina
but who shall perform services on behalf of the corporation in another
jurisdiction in which the corporation maintains an office; and
(b) certify that all such persons are duly licensed to practice law in the
appropriate jurisdiction. The application shall include a representa-
tion that the corporation will be conducted in compliance with the
Professional Corporation Act and these regulations; and
(F) a certification for professional corporation by the Council of the North
Carolina State Bar (Form PC-2; see www.ncbar.gov/resources/forms.asp), a
copy of which shall be attached to the original, the executed copy, and the
conformed copy of the articles of incorporation, to be executed by the sec-
retary in accordance with Rule .0103(a)(2) below.
(2) Certificates Issued by Secretary and Council - The secretary shall review
the articles of incorporation for compliance with the laws relating to profes-
sional corporations and these regulations. If the secretary determines that all
persons who will be original shareholders are active members in good stand-
ing with the North Carolina State Bar, or duly licensed to practice law in
another jurisdiction in which the corporation shall maintain an office, and
that the articles of incorporation conform with the laws relating to profes-
sional corporations and these regulations, the secretary shall take the follow-
ing actions:
(A) execute the certification for professional corporation by the Council
of the North Carolina State Bar (Form PC-2; see www.ncbar.gov/
resources/forms.asp) attached to the original, the executed copy, and the
conformed copy of the articles of incorporation and return the original
and the conformed copies of the articles of incorporation, together with
the attached certificates, to the incorporators for filing with the secretary
of state;
(B) retain the executed copy of the articles of incorporation together with
the application (Form PC-1) and the certification of council (Form PC-2)
in the office of the North Carolina State Bar as a permanent record;
(C) issue a certificate of registration for a professional corporation (Form
PC-3; see www.ncbar.gov/resources/forms.asp) to the professional corpora-
tion to become effective upon the effective date of the articles of incorpo-
ration after said articles are filed with the secretary of state.
(b) Registration of a Professional Limited Liability Company - At least one of

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amendments Approved by the Supreme Court: March 6, 1997

the persons executing the articles of organization of a professional limited liability
company shall be an attorney at law duly licensed to practice law in North
Carolina. The persons executing the articles of organization shall comply with
the following requirements for registration with the North Carolina State Bar:

.0103 Registration with the North Carolina State Bar
(a) Registration of Professional Corporation - At least one of the incorpora-
tors of a professional corporation shall be an attorney at law duly licensed to prac-
tice in North Carolina. The incorporators shall comply with the following
requirements for registration of a professional corporation with the North
Carolina State Bar:
(1) Filing with State Bar - Prior to filing the articles of incorporation with the
secretary of state, the incorporators of a professional corporation shall file the
following with the secretary of the North Carolina State Bar:
(A) the original articles of incorporation;
(B) an additional executed copy of the articles of incorporation;
(C) a conformed copy of the articles of incorporation;
(D) a registration fee of fifty dollars;
(E) an application for certificate of registration for a professional corpora-
tion (Form PC-1; see www.ncbar.gov/resources/forms.asp) verified by all
incorporators, setting forth
(i) the name and address of each person who will be an original share-
holder or an employee who will practice law for the corporation in North
Carolina;
(ii) the name and address of at least one person who is an incorporator;
(iii) the name and address of at least one person who will be an original
director; and
(iv) the name and address of at least one person who will be an original
officer, and stating that all such persons are duly licensed to practice law
in North Carolina. The application shall also

(a) set forth the name, address, and license information of each orig-

(1) Filing with State Bar - Prior to filing the articles of organization with the
secretary of state, the persons executing the articles of organization of a pro-
fessional limited liability company shall file the following with the secretary
of the North Carolina State Bar:
(A) the original articles of organization;
(B) an additional executed copy of the articles of organization;
(C) a conformed copy of the articles of organization;
(D) a registration fee of $50;
(E) an application for certificate of registration for a professional limited
liability company (Form PLLC-1; see www.ncbar.gov/resources/
forms.asp) verified by all of the persons executing the articles of organiza-
tion, setting forth
(i) the name and address of each original member or employee who will
practice law for the professional limited liability company in North
Carolina;
(ii) the name and address of at least one person executing the articles of
organization; and
(iii) the name and address of at least one person who will be an original
manager, and stating that all such persons are duly licensed to practice
law in North Carolina. The application shall also
(a) set forth the name, address, and license information of each orig-
inal member who is not licensed to practice law in North Carolina
but who shall perform services on behalf of the professional limited
liability company in another jurisdiction in which the professional
limited liability company maintains an office; and
(b) certify that all such persons are duly licensed to practice law in the

Subchap. 1E: 6-2



appropriate jurisdiction. The application shall include a representa-
tion that the professional limited liability company will be conducted
in compliance with the North Carolina Limited Liability Company
Act and these regulations;
(F) a certification for professional limited liability company by the
Council of the North Carolina State Bar, (Form PLLC-2; see
www.ncbar.gov/resources/forms.asp), a copy of which shall be attached to
the original, the executed copy, and the conformed copy of the articles of
organization, to be executed by the secretary in accordance with Rule
.0103(b)(2) below.
(2) Certificates Issued by the Secretary - The secretary shall review the articles
of organization for compliance with the laws relating to professional limited
liability companies and these regulations. If the secretary determines that all
of the persons who will be original members are active members in good
standing with the North Carolina State Bar, or duly licensed in another juris-
diction in which the professional limited liability company shall maintain an
office, and the articles of organization conform with the laws relating to pro-
fessional limited liability companies and these regulations, the secretary shall
take the following actions:
(A) execute the certification for professional limited liability company by
the Council of the North Carolina State Bar (Form PLLC-2) attached to
the original, the executed copy and the conformed copy of the articles of
organization and return the original and the conformed copy of the articles
of organization, together with the attached certificates, to the persons exe-
cuting the articles of organization for filing with the secretary of state;
(B) retain the executed copy of the articles of organization together with the
application (Form PLLC-1) and the certification (Form PLLC-2) in the
office of the North Carolina State Bar as a permanent record;
(C) issue a certificate of registration for a professional limited liability
company (Form PLLC-3; see www.ncbar.gov/resources/forms.asp) to the
professional limited liability company to become effective upon the effec-
tive date of the articles of organization after said articles are filed with the
secretary of state.

() Refund of Registration Fee - If the secretary is unable to make the findings
required by Rules .0103()(2) or .0103(b)(2) above, the secretary shall refund the
$50 registration fee.

(d) Expiration of Certificate of Registration - The initial certificate of regis-
tration for either a professional corporation or a professional limited liability
company shall remain effective through June 30 following the date of registra-
tion.

() Renewal of Certificate of Registration - The certificate of registration for
cither a professional corporation or a professional limited liability company shall
be renewed on or before July 1 of each year upon the following conditions:

(1) Renewal of Certificate of Registration for Professional Corporation - A

professional corporation shall submit an application for renewal of certificate

of registration for a professional corporation (Form PC-4; see
www.ncbar.gov/resources/forms.asp) to the secretary listing the names and
addresses of all of the shareholders and employees of the corporation who
practice law for the professional corporation in North Carolina and the name
and address of at least one officer and one director of the professional corpo-
ration, and certifying that all such persons are duly licensed to practice law in
the state of North Carolina and representing that the corporation has com-
plied with these regulations and the provisions of the Professional
Corporation Act. Such application shall also
(i) set forth the name, address, and license information of each shareholder
who is not licensed to practice law in North Carolina but who performs
services on behalf of the corporation in another jurisdiction in which the
corporation maintains an office; and
(ii) certify that all such persons are duly licensed to practice law in the
appropriate jurisdiction. Upon a finding by the secretary that all share-
holders are active members in good standing with the North Carolina
State Bar, or are duly licensed to practice law in another jurisdiction in
which the corporation maintains an office, the secretary shall renew the
certificate of registration by making a notation in the records of the North
Carolina State Bar;

(2) Renewal of Certificate of Registration for a Professional Limited Liability

Company - A professional limited liability company shall submit an applica-
tion for renewal of certificate of registration for a professional limited liability
company (Form PLLC-4; see www.ncbar.gov/resources/forms.asp) to the sec-
retary listing the names and addresses of all of the members and employees
of the professional limited liability company who practice law in North
Carolina, and the name and address of at least one manager, and certifying
that all such persons are duly licensed to practice law in the state of North
Carolina, and representing that the professional limited liability company has
complied with these regulations and the provisions of the North Carolina
Limited Liability Company Act. Such application shall also
(i) set forth the name, address, and license information of each member
who is not licensed to practice law in North Carolina but who performs
services on behalf of the professional limited liability company in another
jurisdiction in which the professional limited liability company maintains
an office; and
(ii) certify that all such persons are duly licensed to practice law in the
appropriate jurisdiction. Upon a finding by the secretary that all members
are active members in good standing with the North Carolina State Bar, or
are duly licensed to practice law in another jurisdiction in which the pro-
fessional limited liability company maintains an office, the secretary shall
renew the certificate of registration by making a notation in the records of
the North Carolina State Bar;
(3) Renewal Fee - An application for renewal of a certificate of registration for
either a professional corporation or a professional limited liability company
shall be accompanied by a renewal fee of $25;
(4) Refund of Renewal Fee - If the secretary is unable to make the findings
required by Rules .0103(e)(1) or .0103(e)(2) above, the secretary shall refund
the $25 registration fee;
(5) Failure to Apply for Renewal of Certificate of Registration - In the
event a professional corporation or a professional limited liability company
shall fail to submit the appropriate application for renewal of certificate of
registration, together with the renewal fee, to the North Carolina State Bar
within 30 days following the expiration date of its certificate of registra-
tion, the certificate of registration for the delinquent professional corpora-
tion or professional limited liability company shall be suspended and the
secretary of state will be notified of the suspension of said certificate of reg-
istration;
(6) Reinstatement of Suspended Certificate of Registration - Upon (a) the
submission to the North Carolina State Bar of the appropriate application
for renewal of certificate of registration, together with all past due renewal
fees and late fees; and (b) a finding by the secretary that the representations
in the application are correct, a suspended certificate of registration of a
professional corporation or professional limited liability company shall be
reinstated by the secretary by making a notation in the records of the
North Carolina State Bar.
(7) Inactive Status Pending Dissolution - If a professional corporation or pro-
fessional limited liability company notifies the State Bar in writing or, in
response to a notice to show cause issued pursuant to Rule .0103(e)(5) of this
subchapter, a delinquent professional corporation or professional limited lia-
bility company shows that the organization is no longer practicing law and is
winding down the operations and financial activities of the organization, no
renewal fee or late fee shall be owed and the organization shall be moved to
inactive status for a period of not more than one year. If; at the end of that
period, a copy of the articles of dissolution has not been filed with the State
Bar, the secretary of the State Bar shall send a notice to show cause letter and
shall pursue suspension of the certificate of registration as set forth in Rule.
.0103(e)(5) of this subchapter.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amendments Approved by the Supreme Court: March 6, 1997; October 1,

2003; March 16, 2017

.0104 Management and Financial Matters

(a) Management - At least one director and one officer of a professional cor-

poration and at least one manager of a professional limited liability company
shall be active members in good standing with the North Carolina State Bar.
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(b) Authority Over Professional Matters - No person affiliated with a profes-
sional corporation or a professional limited liability company, other than a licens-
ee, shall exercise any authority whatsoever over the rendering of professional serv-
ices in North Carolina or in matters of North Carolina law.

(¢) No Income to Disqualified Person - The income of a professional corpo-
ration or of a professional limited liability company attributable to the practice
of law during the time that a shareholder of the professional corporation or a
member of a professional limited liability company is legally disqualified to ren-
der professional services in North Carolina or, if the shareholder or member is
not licensed in North Carolina, in any jurisdiction in which the sharcholder or
member is licensed, or after a sharcholder or a member becomes a judge, other
adjudicatory officer, or the holder of any other office, as specified in Rules
.0102(a)(4) or .0102(b)(4) of this subchapter, shall not in any manner accrue to
the benefit of such shareholder, or his or her shares, or to such member.

(d) Stock of a Professional Corporation - A professional corporation may
acquire and hold its own stock.

(e) Acquisition of Shares of Deceased or Disqualified Shareholder - Subject
to the provisions of G.S. 55B-7, a professional corporation may make such agree-
ment with its shareholders or its shareholders may make such agreement between
themselves as they may deem just for the acquisition of the shares of a deceased
or retiring shareholder or a shareholder who becomes disqualified to own shares
under the Professional Corporation Act or under these regulations.

(f) Stock Certificate Legend - There shall be prominently displayed on the
face of all certificates of stock in a professional corporation a legend that any
transfer of the shares represented by such certificate is subject to the provisions of
the Professional Corporation Act and these regulations.

() Transfer of Stock of Professional Corporation - When stock of a profes-
sional corporation is transferred to a licensee, the professional corporation shall
request that the secretary issue a stock transfer certificate (Form PC-5) as required
by G.S. 55B-6. The secretary is authorized to issue the certificate which shall be
permanently attached to the stub of the transferee’s stock certificate in the stock
register of the professional corporation. The fee for such certificate shall be in an
amount determined by the council and shall be charged for each transferee listed
on the stock transfer certificate.

(h) Stock Register of Professional Corporation - The stock register of a pro-
fessional corporation shall be kept at the principal office of the corporation and
shall be subject to inspection by the secretary or his or her delegate during busi-
ness hours at the principal office of the corporation.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 6, 1997; September
25,2020

.0105 General and Administrative Provisions

(2) Administration of Regulations - These regulations shall be administered
by the secretary, subject to the review and supervision of the council. The council
may from time to time appoint such standing or special committees as it may
deem proper to deal with any matter affecting the administration of these regu-
lations. It shall be the duty of the secretary to bring to the attention of the council
or its appropriate committee any violation of the law or of these regulations.

(b) Appeal to Council - If the secretary shall decline to execute any certificate
required by Rule .0103(2)(2), Rule .0103(b)(2), or Rule .0104(g) of this sub-
chapter, or to renew the same when properly requested, or shall refuse to take
any other action requested in writing by a professional corporation or a profes-
sional limited liability company, the aggrieved party may request in writing that
the council review such action. Upon receipt of such a request, the council shall
provide a formal hearing for the aggrieved party through a committee of its
members.

(c) Articles of Amendment, Merger, and Dissolution - A copy of the follow-
ing documents, duly certified by the secretary of state, shall be filed with the sec-
retary within 10 days after filing with the secretary of state:

(1) all amendments to the articles of incorporation of a professional corpo-

ration or to the articles of organization of a professional limited liability

company;

(2) all articles of merger to which a professional corporation or a professional

limited liability company is a party;

(3) all articles of dissolution dissolving a professional corporation or a profes-

sional limited liability company;

(4) any other documents filed with the secretary of state changing the corpo-

rate structure of a professional corporation or the organizational structure of

a professional limited liability company.

(d) Filing Fee - Except as otherwise provided in these regulations, all reports
or papers required by law or by these regulations to be filed with the secretary
shall be accompanied by a filing fee in an amount determined by the council.

(e) Accounting for Filing Fees - All fees provided for in these regulations shall
be the property of the North Carolina State Bar and shall be deposited by the
secretary to its account, and such account shall be separately stated on all finan-
cial reports made by the secretary to the council and on all financial reports made
by the council.

(f) Records of State Bar - The secretary shall keep a file for each professional
corporation and each professional limited liability company which shall contain
the executed articles of incorporation or organization, all amendments thereto,
and all other documents relating to the affairs of the corporation or professional
limited liability company.

(g) Additional Information - A professional corporation or a professional lim-
ited liability corporation shall furnish to the secretary such information and doc-
uments relating to the administration of these regulations as the secretary or the
council may reasonably request.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: September 25, 2020

Section .0200 Registration of Interstate and
International Law Firms

.0201 Registration Requirement

No law firm or professional organization that (1) maintains offices in
North Carolina and one or more other jurisdictions, or (2) files for a certifi-
cate of authority to transact business in North Carolina from the North
Carolina Secretary of State, may do business in North Carolina without first
obtaining a certificate of registration from the North Carolina State Bar pro-
vided, however, that no law firm or professional organization shall be
required to obtain a certificate of registration if all attorneys associated with
the law firm or professional organization, or any law firm or professional
organization that is in partnership with said law firm or professional organ-
ization, are licensed to practice law in North Carolina.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 5, 1998; March 6,
2014

.0202 Conditions of Registration
The secretary of the North Carolina State Bar shall issue such a certificate of
registration upon satisfaction of the following conditions:
(1) There shall be filed with the secretary of the North Carolina State Bar a
registration statement disclosing:
(a) all names used to identify the filing law firm or professional organiza-
tion;
(b) addresses of all offices maintained by the filing law firm or professional
organization;
(c) the name and address of any law firm or professional organization with
which the filing law firm or professional organization is in partnership and
the name and address of such partnership;
(d) the name and address of each attorney who is a partner, shareholder,
member or employee of the filing law firm or professional organization or
who is a partner, shareholder, member or employee of a law firm or pro-
fessional organization with which the filing law firm or professional organ-
ization is in partnership;
(e) the relationship of each attorney identified in Rule .0202(1)(d) above
to the filing law firm or professional organization;
(f) the jurisdictions to which each attorney identified in Rule .0202(1)(d)
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above is admitted to practice law.

(2) There shall be filed with the registration statement a notarized state-
ment of the filing law firm or professional organization executed by a respon-
sible attorney, associated with the filing law firm or professional organization,
who is licensed in North Carolina certifying that each attorney identified in
Rule .0202(1)(d) above who is not licensed to practice law in North Carolina
is a member in good standing of the bar of each jurisdiction to which the
attorney has been admitted.

(3) There shall be filed with the registration statement a notarized state-
ment of the filing law firm or professional organization executed by a
responsible attorney associated with the filing law firm or professional
organization who is licensed in North Carolina affirming that each attorney
identified in Rule .0202(1)(d) above who is not licensed to practice law in
North Carolina will govern his or her professional conduct with respect to
legal matters arising from North Carolina in accordance with the Revised
Rules of Professional Conduct of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: March 5, 1998

.0203 Registration Fee

There shall be submitted with each registration statement and supporting
documentation a registration fee as an administrative cost which shall be in an
amount determined by the council.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amendments Approved by the Supreme Court: September 25, 2020

.0204 Certificate of Registration

A certificate of registration shall remain effective until January 1 following
the date of filing and may be renewed annually by the secretary of the North
Carolina State Bar upon the filing of an updated registration statement which
satisfies the requirements set forth above and the submission of the registra-
tion fee.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0205 Effect of Registration

This rule shall not be construed to confer the right to practice law in
North Carolina upon any lawyer not licensed to practice law in North
Carolina.

History Note: Statutory Authority G.S. 84-16; G.S. 84-23

Readopted Effective December 8, 1994

.0206 Non-renewal of Registration

If a law firm or professional organization registered under these rules no
longer meets the criteria for registration, it shall notify the State Bar in writing.
If such written notice is not received by the State Bar on or before December
31 of the year in which registration is no longer required, the registration fee
for the next calendar year, as set forth in Rule .0203 of this subchapter, shall
be owed.

History note: Statutory authority G.S. 84-23

Adopted by the Supreme Court: October 1, 2003

Section .0300 Rules Concerning Prepaid Legal
Services Plans

.0301 Definitions

The following words and phrases when used in this subchapter shall have the
meanings given to them in this rule:

1) Counsel — the counsel of the North Carolina State Bar appointed by the
Council of the North Carolina State Bar.

2) Plan Owner — the person or entity not authorized to engage in the practice
of law that operates or is secking to operate a plan in accordance with these Rules.

3) Prepaid Legal Services Plan or Plan — any arrangement by which a person
or entity, not authorized to engage in the practice of law, in exchange for any

valuable consideration, offers to arrange the provision of specified legal services
that are paid for in advance of any immediate need for the specified legal services
("covered services"). In addition to covered services, a plan may arrange the pro-
vision of specified legal services at fees that are less than what a non-member of
the plan would normally pay. The North Carolina legal services arranged by a
plan must be provided by a North Carolina licensed attorney who is not an
employee, director, or owner of the plan. A plan does not include the sale of an
identified, limited legal service, such as drafting a will, for a fixed, one-time fee.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Readopted Effective December 8, 1994.

Amendments Approved by the Supreme Court: August 23, 2007; September
25,2020

.0302 State Bar Jurisdiction

The North Carolina State Bar retains jurisdiction over North Carolina
licensed attorneys who participate in plans, whose conduct is subject to the rules
and regulations of the State Bar.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Readopted Effective December 8, 1994.

Amendments Approved by the Supreme Court: August 23, 2007; September
25,2020

.0303 Role of Authorized Practice Committee

The Authorized Practice Committee (“‘committee”), as a duly authorized
standing committee of the North Carolina State Bar Council, shall oversee the
registration of plans in accordance with these rules. The committee shall also
establish reasonable deadlines, rules and procedures regarding the initial and
annual registrations, amendments to registrations, and the revocation of registra-
tions of plans.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Readopted Effective December 8, 1994.

Amendments Approved by the Supreme Court: August 23, 2007; September
25,2020

.0304 Index of Registered Plans

The North Carolina State Bar shall maintain an index of the plans registered
pursuant to these rules. All documents filed pursuant to these rules shall be avail-
able for public inspection during regular business hours.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Readopted Effective December 8, 1994.

Amendments Approved by the Supreme Court: February 5, 2002; August
23, 2007; October 7, 2010; September 25, 2020

.0305 Registration Requirement

A plan shall be registered with the North Carolina State Bar before operating
in North Carolina. Registration shall be evidenced by a certificate of registration
issued by the State Bar. No plan may operate in any manner that violates the
North Carolina statutes regarding the unauthorized practice of law. No plan may
operate in North Carolina unless at least one licensed North Carolina attorney
has agreed to provide the legal services arranged by the plan at all times during
the operation of the plan. No licensed North Carolina attorney shall participate
in a plan in this state unless the plan has registered with the State Bar and has
complied with the rules set forth below.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Readopted Effective December 8, 1994.

Amendments Approved by the Supreme Court: August 23, 2007; October
7, 2010; September 25, 2020

.0306 Registration Fees

The initial and annual registration fees for each plan shall be determined by
the council and shall be non-refundable.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Readopted Effective December 8, 1994.

Amendments Approved by the Supreme Court: August 23, 2007; September
25,2020

.0307 Registration Procedures
To register a plan, the plan owner shall complete the initial regjstration state-
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ment form contained in Rule .0310 and file it with the secretary of the North
Carolina State Bar.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Readopted Effective December 8, 1994.

Amendments Approved by the Supreme Court: August 23, 2007; September
25, 2020

.0308 Initial Registration Determination

Counsel shall review the plan's initial registration statement. If the plan sat-
isfies the requirements for registration, the secretary shall issue a certificate of reg-
istration to the plan owner. If the plan does not satisfy the requirements for reg-
istration, counsel shall inform the plan owner that the plan will not be registered
and shall explain the deficiencies. Upon notice that the plan will not be regis-
tered, the plan owner may resubmit one amended initial registration statement
or request a hearing before the committee pursuant to Rule .0317 below.
Counsel shall provide a report to the committee each quarter identifying the
plans that submitted initial registration statements and whether each plan was
registered.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Readopted Effective December 8, 1994.

Amendments Approved by the Supreme Court: August 23, 2007; March 8,
2012; September 25, 2020

.0309 Registration Does Not Constitute Approval

The registration of any plan under these rules shall not be construed to indi-
cate approval, disapproval, or an endorsement of the plan by the North Carolina
State Bar. Any plan that advertises or otherwise represents that it is registered with
the State Bar shall include a clear and conspicuous statement within the adver-
tisement or communication that registration with the State Bar does not consti-
tute approval or an endorsement of the plan by the State Bar.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Readopted Effective December 8, 1994.

Amendments Approved by the Supreme Court: August 23, 2007; September
25,2020

.0310 Initial Registration Statement Form

Initial Registration Statement Form for Prepaid Legal Services Plan

Any person or entity seeking to operate a prepaid legal services plan shall reg-
ister the plan with the North Carolina State Bar on the initial registration state-
ment form provided by the State Bar. Each plan must be registered prior to its
operation in North Carolina.

The plan owner shall complete this form and file it with the secretary of the
State Bar. The plan owner must provide complete responses to each of the fol-
lowing items. The plan will not be registered if any item is left incomplete.

1. Name of Plan:

a. Owner of Plan

i. Name:
ii. Tide:

2. Principal North Carolina Address for Plan:

a. Address:

b. City:

c. State:

d. Zip Code:

3. Contact Information for Plan Representative

a. Name:

b. Address:

c. City:

d. State:

e. Zip Code:

f. Telephone Number:

g. Email Address:

4. Is the plan offered by a person or entity not authorized to engage in the
practice of law? [Yes] [No]

5. Does the plan, in exchange for any valuable consideration, offer to arrange
the provision of specified legal services that are paid for in advance of any imme-
diate need for the specified legal service (“covered services”)? [Yes] [No]

6. Are the legal services the plan offers to arrange provided by North Carolina

licensed attorneys who are not employees, directors, or owners of the plan? [Yes]
[No]

a. Attach a list of the names, addresses, bar numbers, and telephone numbers

of all North Carolina licensed attorneys who have agreed to participate in the

plan. This list should be alphabetized by attorney last name.

7. Do the covered services the plan offers to arrange extend beyond the sale
of an identified, limited legal service, such as drafting a will, for a fixed, one-time
fee? [Yes] [No]

8. Has the plan owner signing below read and gained an understanding of
the administrative rules applicable to prepaid legal services plans as adopted by
the State Bar Council? [Yes] [No]

9. Does the plan owner signing below agree to comply with the administra-
tive rules applicable to prepaid legal services plans as adopted by the State Bar
Council and accept responsibility for the plan’s compliance with those adminis-
trative rules? [Yes] [No]

10. Has the plan owner signing below read and gained an understanding of
the law governing the unauthorized practice of law as set out in N.C. Gen. Stat.
§ 84-2.1, 4, and 5? [Yes] [No]

11. Is a check for the initial registration fee made payable to the State Bar
enclosed with this statement? [Yes] [No]

12. After reading the foregoing form and the list of all North Carolina
licensed attorneys who have agreed to participate in the plan in its entirety, does
the plan owner signing below certify that all statements made in this form and
the list of all North Carolina licensed attorneys who have agreed to participate in
the plan are true and correct to the best of his or her knowledge? [Yes] [No]

Date

Signature of Plan Owner

Typed Name of Plan Owner

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Readopted Effective December 8, 1994.

Amendments Approved by the Supreme Court: February 5, 2002; August
23, 2007; September 25, 2020

.0311 Annual Registration Renewal

After its initial registration, a plan may continue to operate so long as it timely
files the proscribed registration renewal form and its operation is consistent with
its registration statement. The plan owner shall file the registration renewal form
contained in Rule .0312 with the secretary of the North Carolina State Bar and
pay the annual registration fee on or before December 1 of each year. If a plan
fails to file the registration renewal form and pay the annual registration fee by
December 1, counsel may request the committee at its next quarterly meeting to
instruct the secretary of the State Bar to serve upon the plan owner a notice to
show cause why the plan's registration should not be revoked as provided in Rule
.0316.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Readopted Effective December 8, 1994.

Amendments Approved by the Supreme Court: August 23, 2007; September
25,2020

.0312 Registration Renewal Form

Registration Renewal Form for Prepaid Legal Services Plan

Each prepaid legal services plan registered to operate in North Carolina shall
renew its registration each year. If a plan fails to file the registration renewal form
and pay the annual registration fee by December 1, counsel may request the
Authorized Practice Committee at its next quarterly meeting to instruct the sec-
retary of the State Bar to serve upon the plan's owner a notice to show cause why
the plan's registration should not be revoked.

1. Current Registration Information

a. Plan Name:

b. Plan Number:

2. Is the plan still offered by a person or entity not authorized to engage in
the practice of law? [Yes] [No]

3. Does the plan, in exchange for any valuable consideration, still offer to
arrange the provision of specified legal services that are paid for in advance of any
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immediate need for the specified legal service (“covered services”)? [Yes] [No]

4. Are the legal services the plan offers to arrange still provided by North
Carolina licensed attorneys who are not employees, directors, or owners of the
plan? [Yes] [No]

5. Do the covered services the plan offers to arrange still extend beyond the
sale of an identified, limited legal service, such as drafting a will, for a fixed, one-
time fee? [Yes] [No]

6. Attach a list of the names, addresses, bar numbers, and telephone numbers
of all North Carolina licensed attorneys who provide or offer to provide the legal
services arranged by the plan. This list should be alphabetized by attorney last name.

7. 1f there have been any amendments to the plan since its initial registration
statement or since it renewed its registration last year that are not indicated here-
in, please attach copies of the registration amendment forms filed with the State
Bar and the letter from the State Bar reporting that such forms were registered to
this report and indicate in the box provided whether any amendments are
attached. [ ]

8. Is a check for the non-refundable annual registration fee payable to the
State Bar enclosed with this report? [Yes] [No]

9. Are there any changes the owner signing below wishes to make to the plan?
[Yes] [No]

a. If “No,” please skip to item 15. If “Yes,” only complete the items below

that the plan owner wishes to change. Please note that any desired changes

must be indicated here and that the plan owner must complete and file a sep-
arate registration amendment form.

10. New Name of Plan:

11. New Owner of Plan

a. Name:

b. Tide:

12. New Principal North Carolina Address for Plan

a. Address:

b. City:

c. State:

d. Zip Code:

13. New Contact Information for Plan Representative

a. Name:

b. Address:

c. City:

d. State:

e. Zip Code:

f. Telephone Number:

g. Email Address:

14. Does the plan owner signing below understand that the amendments to
this plan may not be implemented until the registration amendment form is reg-
istered with the State Bar in accordance with 27 N.C.A.C. 1E, §§ .0313 through
.0315 of the North Carolina State Bar Regulations for Organizations Practicing
Law? [Yes] [No]

15. Does the plan owner signing below certify that the information contained
herein is true and correct to the best of his or her knowledge? [Yes] [No]

Date

Signature of Plan Owner

Typed Name of Plan Owner

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Readopted Effective December 8, 1994.

Amendments Approved by the Supreme Court: August 23, 2007; September
25,2020

.0313 Registration Amendments

(@) A plan owner shall file an amendment to its registration statement (“reg-
istration amendment”) to document any change in the information provided in
its initial registration statement or in its last registration renewal form. A plan
owner shall file the registration amendment form contained in Rule .0315 with
the secretary of the North Carolina State Bar prior to any change that requires
the plan owner to file an amendment. An amendment to a plan shall not be

implemented until the registration amendment is registered in accordance with
Rule .0314.

(b) A plan owner shall not be required to file a registration amendment form
each time there is a change in licensed North Carolina attorneys who have agreed
to provide the legal services arranged by the plan. A plan owner shall provide a
current list of licensed North Carolina attorneys who agree to provide the legal
services arranged by the plan with each registration renewal form as set forth in
Rule .0312.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Readopted Effective December 8, 1994.

Amendments Approved by the Supreme Court: August 23, 2007; September
25,2020

.0314 Determination of Registration Amendments

Counsel shall review a plan’s registration amendment. If counsel determines
that the plan will continue to satisfy the requirements for registration, counsel
shall inform the plan owner that the plan’s registration amendment will be reg-
istered. If counsel determines that the plan will not continue to satisfy the
requirements for registration, counsel shall inform the plan owner that the regis-
tration amendment will not be registered and shall explain the deficiencies.
Counsel shall provide a report to the committee each quarter identifying the
plans that submitted registration amendments and whether each registration
amendment was registered.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Readopted Effective December 8, 1994.

Amendments Approved by the Supreme Court: August 23, 2007; September
25, 2020

.0315 Registration Amendment Form

Registration Amendment Form for Prepaid Legal Services Plan

A prepaid legal services plan shall file a registration amendment form with
the secretary of the North Carolina State Bar no later than 30 days after a
change in the information provided by the plan in its initial registration state-
ment or in its last registration renewal form. Changes to the operation of the
plan or to the governing documents of the plan that are inconsistent with the
information contained in the plan’s initial registration statement or in the
plan’s last registration renewal form may not be implemented until they are
registered with the State Bar.

The plan owner shall provide complete responses to items 2 — 5 if he or
she would like to amend the plan’s current registration information. There is
no need to complete items 2 — 5 if they have not changed. The plan owner
shall provide complete responses to item 1 and items 6 — 11.

1. Current Registration Information

a. Plan Name:

b. Plan Number:

2. New Name of Plan:

3. New Owner of Plan

a. Name:

b. Title:

4. New Principal North Carolina Address for Plan

a. Address:

b. City:

c. State:

d. Zip Code:

5. New Contact Information for Plan Representative

a. Name:

b. Address:

c. City:

d. State:

e. Zip Code:

f. Telephone Number:

g. Email Address:

6. Is the plan still offered by a person or entity not authorized to engage in
the practice of law? [Yes] [No]

7. Does the plan, in exchange for any valuable consideration, still offer to
arrange the provision of specified legal services that are paid for in advance of
any immediate need for the specified legal service (“covered services”)? [Yes]
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[No]

8. Are the legal services the plan offers to arrange still provided by North
Carolina licensed attorneys who are not employees, directors, or owners of the
plan? [Yes] [No]

9. Do the covered services the plan offers to arrange still extend beyond the
sale of an identified, limited legal service, such as drafting a will, for a fixed,
one-time fee? [Yes] [No]

10. After reading the foregoing form in its entirety, does the plan owner
signing below certify that all statements made in this form are true and correct
to the best of his or her knowledge? [Yes] [No]

11. Does the plan owner signing below understand that the amendments
to this plan may not be implemented until the registration amendment form
is registered with the North Carolina State Bar in accordance with
27 N.C.A.C. 1E, §§ .0313 through .0315 of the North Carolina State Bar

Regulations for Organizations Practicing Law? [Yes] [No]

Date

Signature of Plan Owner

Typed Name of Plan Owner
History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1
Adopted by the Supreme Court September 25, 2020

.0316 Revocation of Registration

Whenever it appears that a plan: (1) no longer meets the definition of a
prepaid legal services plan; (2) is marketed or operates in a manner that is not
consistent with the representations made in the initial registration statement,
the registration amendment form, or with the most recent registration renew-
al form filed with the North Carolina State Bar; (3) is marketed or operates in
a manner that constitutes the unauthorized practice of law; (4) is marketed or
operates in a manner that violates state or federal laws or regulations, includ-
ing the rules and regulations of the State Bar; or (5) has failed to pay the annu-
al registration fee, the committee may instruct the secretary of the State Bar
to serve upon the plan owner a notice to show cause why the plan's registra-
tion should not be revoked. The notice shall specify the plan's apparent defi-
ciency and allow the plan owner to file with the secretary a written response
within 30 days of service. If the plan owner fails to file a timely written
response, the secretary shall issue an order revoking the plan's registration and
shall serve the order upon the plan owner. If a timely written response is filed,
the secretary shall schedule a hearing, in accordance with Rule .0317 below,
before the committee and shall so notify the plan owner. The secretary may
waive such hearing based upon a stipulation by the plan owner and counsel
that the plan’s apparent deficiency has been cured. All notices to show cause

and orders required to be served herein shall be served: (1) by certified mail at
the address last provided to the State Bar by the plan owner; (2) in accordance
with any other provisions ofRule 4 of the North Carolina Rules of Civil
Procedure; or (3) by a State Bar investigator or by any person authorized by
Rule 4 of the North Carolina Rules of Civil Procedure to serve process. The
State Bar shall not register the registration renewal form of any plan for which
the secretary has issued a notice to show cause under this section, but the plan
may continue to operate under the prior registration statement until resolu-
tion of the show cause notice by the council.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Adopted by the Supreme Court September 25, 2020

.0317 Hearing before the Authorized Practice Committee

The chair of the Authorized Practice Committee shall preside at any hear-
ing concerning the registration of a prepaid legal services plan. The chair shall
cause a record of the proceedings to be made. Strict compliance with the
North Carolina Rules of Evidence is not required, but the North Carolina
Rules of Evidence may be used to guide the committee in the conduct of an
orderly hearing. The counsel shall represent the State Bar and may offer wit-
nesses and documentary evidence, may cross-examine adverse witnesses, and
may argue the State Bar’s position. The plan owner may appear and may be
represented by counsel, may offer witnesses and documentary evidence, may
cross-examine adverse witnesses, and may argue the plan owner’s position.
The burden of proof shall be upon the plan owner to establish that the plan
meets the definition of a prepaid legal services plan, that all registration fees
have been paid, and that the plan has operated and does operate in a manner
consistent with all applicable law, with these rules, and with all representations
made in its then current registration statement. If the plan owner meets its
burden of proof, the initial registration statement, the registration amendment
form, or the registration renewal form in question shall be registered. If the
plan owner fails to meet its burden of proof, the committee shall recommend
to the council that the plan's initial registration statement, registration
amendment form, or registration renewal form be denied or revoked.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Adopted by the Supreme Court September 25, 2020

.0318 Action by the Council

Upon the recommendation of the Authorized Practice Committee, the
council may enter an order denying or revoking the registration of a plan. The
order shall be effective when entered by the council. A copy of the order shall
be served upon the plan owner as prescribed in Rule .0316 above.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1

Adopted by the Supreme Court September 25, 2020
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Section .0100 The Plan for Certification of
Paralegals

.0101 Purpose

The purpose of this plan for certification of paralegals (plan) is to assist in
the delivery of legal services to the public by identifying individuals who are
qualified by education and training and have demonstrated knowledge, skill,
and proficiency to perform substantive legal work under the direction and
supervision of a licensed lawyer, and including any individual who may be
otherwise authorized by applicable state or federal law to provide legal services
directly to the public; and to improve the competency of those individuals by
establishing mandatory continuing legal education and other requirements of
certification.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

.0102 Jurisdiction: Authority

The Council of the North Carolina State Bar (the council) with the approval
of the Supreme Court of North Carolina hereby establishes the Board of
Paralegal Certification (board), which board shall have jurisdiction over the cer-
tification of paralegals in North Carolina.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

.0103 Operational Responsibility

The responsibility for operating the paralegal certification program rests with
the board, subject to the statutes governing the practice of law, the authority of
the council and the rules of governance of the board.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

.0104 Size and Composition of Board

The board shall have nine members, five of whom must be lawyers in good
standing and authorized to practice law in the state of North Carolina. One of
the members who is a lawyer shall be a program director at a qualified paralegal
studies program. Four members of the board shall be paralegals certified under
the plan, provided, however, that the paralegals appointed to the inaugural board
shall be exempt from this requirement during their initial and successive terms
but each such member shall be eligible, during the shorter of such initial term or

the alternative qualification period, for certificaton by the board upon the
board's determination that the member meets the requirements for certification
in Rule .0119(b).

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

Amendments Approved by the Supreme Court: March 2, 2006

.0105 Appointment of Members; When; Removal
(a) Appointment. The council shall appoint the members of the board, pro-
vided, however, after the appointment of the initial members of the board, each
paralegal member appointed for an initial term shall be selected by the council
from two nominees determined by a vote by mail or online of all active certified
paralegals in an election conducted by the board.
(b) Procedure for Nomination of Candidates for Paralegal Members.
(1) Composition of Nominating Committee. At least
60 days prior to a meeting of the council at which one or more paralegal
members of the board are subject to appointment for a full three year term,
the board shall appoint a nominating committee comprised of certified
paralegals as follows:
(i) A representative selected by the North Carolina Paralegal Association;
(i) A representative selected by the North Carolina Bar Association
Paralegal Division;
(iii) A representative selected by the North Carolina Advocates for Justice
Legal Assistants Division;
(iv) Three representatives from three local or regional paralegal organiza-
tions to be selected by the board; and
(v) An independent paralegal (not employed by a law firm, government
entity, or legal department) to be selected by the board.
(2) Selection of Candidates. The nominating committee shall meet within
30 days of its appointment to select five (5) certified paralegals as candidates
for each paralegal member vacancy on the board for inclusion on the ballot
to be mailed to all active certified paralegals.
(3) Vote of Certified Paralegals. At least 30 days prior to the meeting of the
council at which a paralegal member appointment to the board will be
made, a ballot shall be mailed or a notice of online voting shall be emailed
or mailed to all active certified paralegals at each certified paralegal’s physi-
cal or email address of record on file with the North Carolina State Bar. The
ballot or notice shall be accompanied by written instructions, and shall state
how many paralegal member positions on the board are subject to appoint-
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ment, the names of the candidates selected by the nominating committee
for each such position, and when and where the ballot should be returned.
If balloting will be online, the notice shall explain how to access the ballot
on the State Bars paralegal website and the method for voting online.
Write-in candidates shall be permitted and the instructions shall so state.
Each ballot sent by mail shall be sequentially numbered with a red identi-
fying numeral in the upper right hand corner of the ballot. Online balloting
shall be by secure log-in to the State Bar’s paralegal website using the certi-
fied paralegal’s identification number and personal password. Any certified
paralegal who does not have an email address on file with the State Bar shall
be mailed a ballot. The board shall maintain appropriate records respecting
how many ballots or notices are sent to prospective voters in each election
as well as how many ballots are returned. Only original ballots will be
accepted by mail. Ballots received after the deadline stated on the ballot or
the email notice will not be counted. The names of the two candidates
receiving the most votes for each open paralegal member position shall be
the nominees submitted to the council.

(¢) Time of Appointment. The first members of the board shall be appointed
as of the quarterly meeting of the council following the creation of the board.
Thereafter, members shall be appointed annually at the quarterly meeting of the
council occurring on the anniversary of the appointment of the initial board.

(d) Vacancies. Vacancies occurring by reason of death, resignation, or removal
shall be filled by appointment of the council, subject to the requirements of Rule
.0105(a)1, at the next quarterly meeting following the event giving rise to the
vacancy, and the person so appointed shall serve for the balance of the vacated
term.

(e) Removal. Any member of the board may be removed at any time by an
affirmative vote of a majority of the members of the council in session at a regu-
larly called meeting.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

Amendments Approved by the Supreme Court: March 8, 2007; March 11,
2010; August 25, 2011; March 6, 2014

.0106 Term of Office

Subject to Rule .0107 of this subchapter, each member of the board shall
serve for a term of three years beginning as of the first day of the month following
the date on which the council appoints the member.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

.0107 Staggered Terms

The members of the board shall be appointed to staggered terms such that
three members are appointed in each year. Of the initial board, three members
(one lawyer and two paralegals) shall be appointed to terms of one year; three
members (two lawyers and one paralegal) shall be appointed to terms of two
years; and three members (two lawyers and one paralegal) shall be appointed to
terms of three years. Thereafter, three members (lawyers or paralegals as necessary
to fill expired terms) shall be appointed in each year for full three year terms.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

.0108 Succession

Each member of the board shall be entitled to serve for one full three-year
term and to succeed himself or herself for one additional three-year term. Each
certified paralegal member shall be eligible for reappointment by the council at
the end of his or her term without appointment of a nominating committee or
vote of all active paralegals as would be otherwise required by Rule .0105 of this
subchapter. Thereafter, no person may be reappointed without having been off
of the board for at least three years.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

Amendments Approved by the Supreme Court: March 6, 2014

.0109 Appointment of Chairperson
The council shall appoint the chairperson of the board from among the
lawyer members of the board. The term of the chairperson shall be one year. The

chairperson may be reappointed thereafter during his or her tenure on the board.
The chairperson shall preside at all meetings of the board, shall prepare and pres-
ent to the council the annual report of the board, and generally shall represent
the board in its dealings with the public.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

.0110 Appointment of Vice-Chairperson

The council shall appoint the vice-chairperson of the board from among the
members of the board. The term of the vice-chairperson shall be one year. The
vice-chairperson may be reappointed thereafter during his or her tenure on the
board. The vice-chairperson shall preside at and represent the board in the
absence of the chairperson and shall perform such other duties as may be
assigned to him or her by the chairperson or by the board.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

.0111 Source of Funds

Funding for the program carried out by the board shall come from such
application fees, examination fees, annual fees or recertification fees as the board,
with the approval of the council, may establish.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

.0112 Fiscal Responsibility

All funds of the board shall be considered funds of the North Carolina State
Bar and shall be administered and disbursed accordingly.

(a) Maintenance of Accounts: Audit - The North Carolina State Bar shall
maintain a separate account for funds of the board such that such funds and
expenditures there from can be readily identified. The accounts of the board shall
be audited on an annual basis in connection with the audits of the North
Carolina State Bar.

(b) Investment Criteria - The funds of the board shall be handled, invested
and reinvested in accordance with investment policies adopted by the council for
the handling of dues, rents and other revenues received by the North Carolina
State Bar in carrying out its official duties.

(o) Disbursement - Disbursement of funds of the board shall be made by or
under the direction of the secretary-treasurer of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

.0113 Meetings

The board by resolution may set regular meeting dates and places. Special
meetings of the board may be called at any time upon notice given by the chair-
person. Notice of meeting shall be given at least one day prior to the meeting by
mail, electronic mail, telegram, facsimile transmission, or telephone. A quorum
of the board for conducting its official business shall be five or more of the mem-
bers serving at the time of the meeting.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

.0114 Annual Report

The board shall prepare a report of its activities for the preceding year and
shall present the same at the annual meeting of the council.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

.0115 Powers and Duties of the Board

Subject to the general jurisdiction of the council and the North Carolina
Supreme Court, the board shall have jurisdiction of all matters pertaining to cer-
tification of paralegals and shall have the power and duty

(1) to administer the plan of certification for paralegals;

(2) to appoint, supervise, act on the recommendations of, and consult with
committees as appointed by the board or the chairperson;

(3) to certify paralegals or deny, suspend or revoke the certification of parale-
gals;

(4) to establish and publish procedures, rules, regulations, and bylaws to
implement this plan;

Subchap. 1G: 7-2



(5) to propose and request the council to make amendments to this plan
whenever appropriate;

(6) to cooperate with other boards or agencies in enforcing standards of pro-
fessional conduct;

(7) to evaluate and approve continuing legal education courses for the pur-
pose of meeting the continuing legal education requirements established by the
board for the certification of paralegals;

(8) to cooperate with other organizations, boards and agencies engaged in the
recognition, education or regulation of paralegals; and

(9) to set fees, with the approval of the council, and to, in appropriate cir-
cumstances, waive such fees.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

Amendments Approved by the Supreme Court: March 2, 2006

.0116 Retained Jurisdiction of the Council
The council retains jurisdiction with respect to the following matters:
(1) amending this plan;
(2) hearing appeals taken from actions of the board;
(3) establishing or approving fees to be charged in connection with the plan;
(4) regulating the conduct of lawyers in the supervision of paralegals; and
(5) determining whether to pursue injunctive relief as authorized by G. S. 84-
37 against persons acting in violation of this plan.
History Note: Statutory Authority G.S. 84-23
Adopted by the Supreme Court: October 6, 2004

.0117 Privileges Conferred and Limitations Imposed

The board in the implementation of this plan shall not alter the following
privileges and responsibilities of lawyers and their non-lawyer assistants.

(1) No rule shall be adopted which shall in any way limit the right of a lawyer
to delegate tasks to a non-lawyer assistant or to employ any person to assist him
or her in the practice of law.

(2) No person shall be required to be certified as a paralegal to be employed
by a lawyer to assist the lawyer in the practice of law.

(3) All requirements for and all benefits to be derived from certification as a
paralegal are individual and may not be fulfilled by nor attributed to the law firm
or other organization or entity employing the paralegal.

(4) Any person certified as a paralegal under this plan shall be entitled to rep-
resent that he or she is a “North Carolina Certified Paralegal NCCP)”, a “North
Carolina State Bar Certified Paralegal (NCSB/CP)” or a “Paralegal Certified by
the North Carolina State Bar Board of Paralegal Certification.”

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

.0118 Certification Committee

(a) The board shall establish a separate certification committee. The certifica-
tion committee shall be composed of seven members appointed by the board. At
least two members of the committee shall be lawyers, licensed and currently in
good standing to practice law in this state, and two members of the committee
shall be certified paralegals. The remaining members of the committee shall be
either lawyers, licensed and currently in good standing to practice law in this
state, or certified paralegals. The paralegals appointed to the inaugural committee
shall be exempt from the certification requirement during their initial term but
each such member shall be eligible, during the shorter of such initial term or the
alternative qualification period, for certification by the board upon the board's
determination that the committee member meets the requirements for certifica-
tion in Rule .0119(b).

(b) The chair of the Board of Paralegal Certification shall appoint one mem-
ber of the committee to serve for a one-year term as chair of the committee and
one member of the committee to serve for a one-year term as vice chair of the
committee. The chair and vice chair may be reappointed to multiple terms in
these positions.

(c) Members shall hold office for three years, except those members initially
appointed who shall serve as hereinafter designated. Members shall be appointed
by the board to staggered terms and the initial appointees shall serve as follows:
two shall serve for one year after appointment; two shall serve for two years after
appointment; and three shall serve for three years after appointment.

Appointment by the board to a vacancy shall be for the remaining term of the
member leaving the committee. All members shall be eligible for reappointment
to not more than one additional three-year term after having served one full
three-year term, provided, however, that the board may reappoint the chairper-
son of the committee to a third three-year term if the board determines that the
reappointment is in the best interest of the program. Meetings of the certification
committee shall be held at regular intervals at such times, places and upon such
notices as the committee may from time to time prescribe or upon direction of
the board.

(d) The committee shall advise and assist the board in carrying out the
board's objectives and in the implementation and regulation of this plan by
advising the board as to standards for certification of individuals as paralegals.
The committee shall be charged with actively administering the plan as follows:

(1) upon request of the board, make recommendations to the board for cer-

tification, continued certification, denial, suspension, or revocation of certifi-

cation of paralegals and for procedures with respect thereto;

(2) draft and regularly revise the certification examination; and

(3) petform such other duties and make such other recommendations as may

be delegated to or requested by the board.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

Amendments Approved by the Supreme Court: March 2, 2006; March 6,
2014; September 20, 2018

.0119 Standards for Certification of Paralegals
(a) To qualify for certification as a paralegal, an applicant must pay any
required fee, and comply with the following standards:
(1) Education or Work Experience. The applicant must have earned one of
the following requirements:
(A) an associate's, bachelor's, or master's degree from a qualified paralegal
studies program;
(B) a certificate from a qualified paralegal studies program and an associ-
ate's or bachelor's degree in any discipline from any institution of post-sec-
ondary education that is accredited by an accrediting body recognized by
the United States Department of Education (an accredited US institution)
or an equivalent degree from a foreign educational institution if the degree
is determined to be equivalent to a degree from an accredited US institu-
tion by an organization that is a member of the National Association of
Credential Fvaluation Services (NACES) or the Association of
International Credentials Evaluators (AICE);
(C) a juris doctorate degree from a law school accredited by the American
Bar Association; or
(D) a high school diploma or equivalent plus five years of experience (com-
prising 10,000 work hours) as a legal assistant/paralegal or paralegal educa-
tor and, within the twelve months prior to the application, completed one
hour of CLE on the topic of professional responsibility. Demonstration of
work experience may be established by sworn affidavit(s) from the lawyer(s)
or other supervisory personnel who has knowledge of the applicant’s work
as a legal assistant/paralegal during the entirety of the claimed work experi-
ence.
(2) National Certification. If an applicant has obtained and thereafter main-
tains in active status at all times prior to application (i) the designation
Certified Legal Assistant (CLA)/Certified Paralegal (CP) from the National
Association of Legal Assistants; (i) the designation PACE-Registered
Paralegal (RP)/Certified Registered Paralegal (CRP) from the National
Federation of Paralegal Associations; or (iii) another national paralegal cre-
dential approved by the board, the applicant is not required to satisfy the edu-
cational or work experience standard in paragraph (a)(1).
(3) Examination. The applicant must achieve a satisfactory score on a written
examination designed to test the applicant's knowledge and ability. The
board shall assure that the contents and grading of the examinations are
designed to produce a uniform minimum level of competence among the
certified paralegals.
(b) Notwithstanding an applicant's satisfaction of the standards set forth in
Rule .0119(a), no individual may be certified as a paralegal if:

(1) the individual's certification or license as a paralegal in any state is under
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suspension or revocation;

(2) the individual's license to practice law in any state is under suspension or

revocation;

(3) the individual

(A) was convicted of a criminal act that reflects adversely on the individual’s
honesty, trustworthiness, or fitness as a paralegal;

(B) engaged in conduct involving dishonesty, fraud, deceit, or misrepresen-
tation;

(C) engaged in the unauthorized practice of law; or

(D) has had a nonlegal state or federal occupational or professional license
suspended or revoked for misconduct.

However, the board may certify an applicant whose application discloses
conduct described in Rule .0119(c)(3) if; after consideration of mitigating
factors, including remorse, reformation of character, and the passage of
time, the board determines that the individual is honest, trustworthy, and
fit to be a certified paralegal; or

(4) the individual is not a legal resident of the United States.

(¢) All matters concerning the qualification of an applicant for certification,
including, but not limited to, applications, examinations and examination scores,
files, reports, investigations, hearings, findings, recommendations, and adverse
determinations shall be confidential so far as is consistent with the effective admin-
istration of this plan, fairness to the applicant and due process of law.

(d) Qualified Paralegal Studies Program. A qualified paralegal studies program
is a program of paralegal or legal assistant studies that is an institutional member
of the Southern Association of Colleges and Schools or other regional or national
accrediting agency recognized by the United States Department of Education, and
is either

(1) approved by the American Bar Association;

(2) an institutional member of the American Association for Paralegal

Education; or

(3) offers at least the equivalent of 18 semester credits of coursework in parale-

gal studies as prescribed by the American Bar Association Guidelines for the

Approval of Paralegal Education including the equivalent of one semester credit

in legal ethics.

(e) Designation as a Qualified Paralegal Studies Program. The board shall deter-
mine whether a paralegal studies program is a qualified paralegal studies program
upon submission by the program of an application to the board provided, however,
a paralegal studies program is not required to submit an application for qualifica-
tion as long as the program satisfies the requirements of Rule .0119(d)(1) or (2).

(1) A program designated by the board as a qualified paralegal studies program
shall renew its application for designation every five years.
(2) An applicant for certification who lists on a certification application a para-
legal studies program that does not satisfy the requirements of Rule .0119(d)(1)
or (2) or that has not been designated by the board as a qualified paralegal stud-
ies program shall be responsible for obtaining a completed application for des-
ignation from the program or shall submit the information required on the
application for determination that the program is a qualified paralegal studies
program.

(3) Designation of a paralegal studies program as a qualified paralegal studies

program under this section does not constitute an approval or an endorsement

of the program by the board or the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court October 6, 2004

Amendments Approved by the Supreme Court: March 2, 2006; March 8,
2007; February 5, 2009; March 11, 2010; March 6, 2014; March 5, 2015; June
9, 2016; April 5, 2018; February 26, 2020

.0120 Standards for Continued Certification of Paralegals

(a) The period of certification as a paralegal shall be one (1) year. During such
period the board may require evidence from the paralegal of his or her continued
qualification for certification as a paralegal, and the paralegal must consent to
inquiry by the board regarding the paralegal's continued competence and qualifi-
cation to be certified. Application for and approval of continued certification shall
be required annually prior to the end of each certification period. To qualify for
continued certification as a paralegal, an applicant must demonstrate participation
in not less than 6 hours of credit in board approved continuing legal education, or

its equivalent, during the year within which the application for continued certifi-
cation is made.

(b) Upon written request of the paralegal, the board may for good cause shown
waive strict compliance by such paralegal with the criteria relating to continuing
legal education, as those requirements are set forth in Rule .0120(a).

(c) A late fee of $25.00 will be charged to any certified paralegal who fails to
file the renewal application within forty-five (45) days of the due date; provided,
however, a renewal application will not be accepted more than ninety (90) days
after the due date. Failure to renew shall result in lapse of certification.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

Amendments Approved by the Supreme Court: October 8, 2009

.0121 Lapse, Suspension or Revocation of Certification

(a) The board may suspend or revoke its certification of a paralegal, after hear-
ing before the board on appropriate notice, upon a finding that

(1) the certification was made contrary to the rules and regulations of the

board;

(2) the individual certified as a paralegal made a false representation, omission

or misstatement of material fact to the board;

(3) the individual certified as a paralegal failed to abide by all rules and regula-

tions promulgated by the board;

(4) the individual certified as a paralegal failed to pay the fees required;

(5) the individual certified as a paralegal no longer meets the standards estab-

lished by the board for the certification of paralegals;

(6) the individual is not eligible for certification on account of one or more of

the grounds set forth in Rule .0119(c); or

(7) the individual violated the confidentiality agreement relative to the ques-

tions on the certification examination.

(b) An individual certified as a paralegal has a duty to inform the board
promptly of any fact or circumstance described in Rule .0121(a).

(c) If an individual's certification lapses, or if the board revokes a certification,
the individual cannot again be certified as a paralegal unless he or she so qualifies
upon application made as if for initial certification and upon such other conditions
as the board may prescribe. If the board suspends certification of an individual as
a paralegal, such certification cannot be reinstated except upon the individual's
application and compliance with such conditions and requirements as the board
may prescribe.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

Amendments Approved by the Supreme Court: March 6, 2008

.0122 Right to Review and Appeal to Council

(a) Lapsed Certification. An individual whose certification has lapsed pur-
suant to Rule .0120(c) of this subchapter for failure to complete all of the
requirements for renewal within the prescribed time limit shall have the right
to request reinstatement for good cause shown. A request for reinstatement
shall be in writing, must state the personal circumstances prohibiting or sub-
stantially impeding satisfaction of the requirements for renewal within the pre-
scribed time limit, and must be made within 90 days of the date notice of lapse
is mailed to the individual. The request for reinstatement shall be reviewed on
the written record and ruled upon by the board. There shall be no other right
to review by the board or appeal to the council under this rule.

(b) An individual who is denied certification or continued certification as a
paralegal or whose certification is suspended or revoked shall have the right to
a review before the board pursuant to the procedures set forth below and,
thereafter, the right to appeal the board’s ruling thereon to the council under
such rules and regulations as the council may prescribe.

(1) Notification of the Decision of the Board. Following the meeting at
which the board denies certification for failure to meet the standards for cer-
tification, including failing the examination, denies continued certification,
or suspends or revokes certification, the executive director shall promptly
notify the individual in writing of the decision of the board. The notification
shall specify the reason for the decision of the board and shall inform the
individual of his or her right to request a review before the board.

(2) Request for Review by the Board. Except as provided in paragraph (c)

of this rule, within 30 days of the mailing of the notice from the executive
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director described in paragraph (b) of this rule, the individual may request

review by the board. The request shall be in writing and state the reasons

for which the individual believes the prior decision of the board should be

reconsidered and withdrawn. The request shall state whether the board's

review shall be on the written record or at a hearing.

(3) Review by the Board. A three-member panel of the board shall be appoint-

ed by the chair of the board to reconsider the board's decision and take action

by a majority of the panel. At least one member of the panel shall be a lawyer

member of the board and at least one member of the panel shall be a paralegal

member of the board. The decision of the panel shall constitute the final deci-

sion of the board.
(A) Review on the Record. If requested, the panel shall review the entire
written record including the individual's application, all supporting doc-
umentation, and any written materials submitted by the individual with-
in 30 days of mailing the request for review. The panel shall make its deci-
sion within sixty (60) days of receipt of the written request for review
from the individual.
(B) Review Hearing. If requested, the panel shall hold a hearing at a time
and location that is convenient for the panel members and the individual
provided the hearing occurs within sixty (60) days of receipt of the writ-
ten request for review from the individual. The hearing shall be informal.
The Rules of Evidence and the Rules of Civil Procedure shall not apply.
The individual may be represented by a lawyer at the hearing, may offer
witnesses and exhibits, and may question witnesses for the board. The
panel may ask witnesses to appear and may consider exhibits on its own
request. Witnesses shall not be sworn. The hearing shall not be reported
unless the applicant pays the costs of the transcript and arranges for the
preparation of the transcript with the court reporter.
(C) Decision of the Panel. The individual shall be notified in writing of
the decision of the panel and, if unfavorable, the right to appeal the deci-
sion to the council under such rules and regulations as the council may
prescribe. To exercise this right, the individual must file an appeal to the
council in writing within 30 days of the mailing of the notice of the deci-
sion of the panel.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: October 6, 2004

Amendments Approved by the Supreme Court: March 8, 2007; February 5,

2009; March 8, 2013; August 27, 2013; September 20, 2018

.0123 Inactive Status Upon Demonstration of Hardship
(a) Inactive Status
The board shall transfer a certified paralegal to inactive status upon receipt of a
petition, on a form approved by the board, demonstrating hardship as defined in
paragraph (b) of this rule and upon payment of any fees owed to the board at the
time of the petition unless waived by the board.
(1) The period of inactive status shall be one year from the designated renewal
date.
(2) On or before the expiration of inactive status, a paralegal on inactive status
must file a petition for (continued) inactive status or seek reinstatement to
active status by filing a renewal application pursuant to Rule .0120 of this sub-
chapter. Failure to petition for continued inactive status or renewal shall result
in lapse of certification.
(3) A paralegal may be inactive for not more than a total of five consecutive
years.
(4) During a period of inactive status, a paralegal is not required to pay the
renewal fee or to complete continuing legal education.
(5) During a period of inactive status, a paralegal shall not be entitled to repre-
sent that he or she is a North Carolina certified paralegal or to use any of the
designations set forth in Rule .0117(4) of this subchapter.
(b) Hardship
The following conditions shall qualify as hardship justifying a transfer to inac-
tive status:
(1) Financial inability to pay the annual renewal fee and to pay for continuing
legal education courses due to unemployment or underemployment of the
paralegal for a period of three months or more;
(2) Disability or serious illness for a period of three months or more;

(3) Active military service; and

(4) Transfer of the paralegal’s active duty military spouse to a location outside

of North Carolina.

(c) Reinstatement before Expiration of Inactive Status

To be reinstated as a certified paralegal, the paralegal must petition the board
for reinstatement by filing a renewal application prior to the expiration of the inac-
tive status period and must pay the annual renewal fee. If the paralegal was inactive
for a period of two consecutive calendar years or more during the year prior to the
filing of the petition, the paralegal must complete 12 hours of credit in board-
approved continuing paralegal education, or its equivalent. Of the 12 hours, at
least 2 hours shall be devoted to the areas of professional responsibility or profes-
sionalism, or any combination thereof.

(d) Certification after Expiration of Inactive Status Period

If the inactive status period expires before the paralegal petitions for reinstate-
ment, certification shall lapse, and the paralegal cannot again be certified unless the
paralegal qualifies upon application made as if for initial certification.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: August 24, 2012

.0124 Retired Certified Paralegal Status

(a) Petition for Status Change - The board shall transfer a certified paralegal to
Retired Certified Paralegal status upon receipt of a petition, on a form approved by
the board, demonstrating that the petitioner has satisfied the following conditions:

(1) Certified for five years or more;

(2) At least 55 years of age or older;

(3) Discontinued all work as a paralegal;

(4) Paid all fees owed to the board at the time of filing the petition; and

(5) The prohibitions on certification specified in Rule .0119(c) of this subchap-

ter are not applicable to or formally alleged against the petitioner.

(b) Designation During Retired Status - During a period of retired status, the
certified paralegal may represent that he or she is a “North Carolina State Bar
Retired Certified Paralegal” or an appropriate variation thereof.

(c) No Annual Requirements - During a period of retired status, the paralegal
shall not be required to file an annual renewal application pursuant to Rule .0120
of this subchapter, to pay an annual renewal fee, or to satisfy the annual continuing
education requirements set forth in Rule .0120.

(d) Termination of Status - Retired certified paralegal status may continue for
a period of time not to exceed a total of five years (or 60 months). At the end of
five years (or 60 months) of retired status, certification will lapse and, to become a
certified paralegal, the paralegal must satisfy all requirements for initial certification
set forth in Rule .0119(a). A certified paralegal’s status may be changed from active
to retired multiple times provided the five-year (60 months) period of retired status
is not exceeded.

(e) Return to Active Status - A retired certified paralegal may return to active
status at any time during the five-year period set forth in paragraph (d). To reacti-
vate the “certified paralegal” credential, the certified paralegal shall file a petition
with the board, on a form approved by the board, and shall pay a reactivation fee
of $50. Upon transfer to active status by the board, the certified paralegal may hold
herself or himself out as a “North Carolina State Bar Certified Paralegal” or an
appropriate variation thereof. Thereafter, the certified paralegal shall complete con-
tinuing education and file annual renewal applications as required by Rule .0120
of this subchapter.

(F) Return to Work as Paralegal - A retired certified paralegal must file a petition
for return to active status within 30 days of returning to work as a paralegal. Failure
to do so will result in revocation of certification.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court September 28, 2017

Section .0200, Rules Governing Continuing Paralegal
Education

.0201 Continuing Paralegal Education (CPE)

(a) Each active certified paralegal subject to these rules shall complete 6
hours of approved continuing education during each year of certification.

(b) Of the 6 hours, at least 1 hour shall be devoted to the areas of profes-

sional responsibility or professionalism or any combination thereof.
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(1) A professional responsibility course or segment of a course shall be
devoted to (1) the substance, the underlying rationale, and the practical
application of the Rules of Professional Conduct; (2) the professional
obligations of the lawyer to the client, the court, the public, and other
lawyers, and the paralegal's role in assisting the lawyer to fulfill those obli-
gations; (3) the effects of substance abuse and chemical dependency, or
debilitating mental condition on a lawyer's or a paralegal's professional
responsibilities; or (4) the effects of stress on a paralegal’s professional
responsibilities.

(2) A professionalism course or segment of a course shall be devoted to the
identification and examination of, and the encouragement of adherence to,
non-mandatory aspirational standards of professional conduct that tran-
scend the requirements of the Rules of Professional Conduct. Such courses
address principles of competence and dedication to the service of clients,
civility, improvement of the justice system, advancement of the rule of law,
and service to the community.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: August 18, 2005

Amendments Approved by the Supreme Court: March 6, 2014

.0202 Accreditation Standards

The Board of Paralegal Certification shall approve continuing education
activities in compliance with the following standards and provisions.

(2) An approved activity shall have significant intellectual or practical con-
tent and the primary objective of increasing the participant's professional com-
petence and proficiency as a paralegal.

(b) An approved activity shall constitute an organized program of learning
dealing with matters directly related to the practice of law, professional respon-
sibility, professionalism, or ethical obligations of paralegals.

(c) A certified paralegal may receive credit for continuing education activi-
ties in which live instruction or recorded material is used. Recorded material
includes videotaped or satellite transmitted programs, and programs on CD-
ROM, DVD, or other similar electronic or digital replay formats. A minimum
of three certified paralegals must register to attend the presentation of a
replayed prerecorded program. This requirement does not apply to participa-
tion from a remote location in the presentation of a live broadcast by tele-
phone, satellite, or video conferencing equipment.

(d) A certified paralegal may receive credit for participation in a course
online. An on-line course is an educational seminar available on a provider's
website reached via the internet. To be accredited, a computer-based CPE
course must be interactive, permitting the participant to communicate, via
telephone, electronic mail, or a website bulletin board, with the presenter
and/or other participants.

(e) Continuing education materials are to be prepared, and activities con-
ducted, by an individual or group qualified by practical or academic experience
in a setting physically suitable to the educational activity of the program and,
when appropriate, equipped with suitable writing surfaces or sufficient space
for taking notes.

(f) Thorough, high quality, and carefully prepared written materials should
be distributed to all attendees at or before the time the course is presented.
These may include written materials printed from a computer presentation,
computer website, or CD-ROM. A written agenda or outline for a presenta-
tion satisfies this requirement when written materials are not suitable or readily
available for a particular subject. The absence of written materials for distribu-
tion should, however, be the exception and not the rule.

(g) Any continuing legal education activity approved for lawyers by the
North Carolina State Bar's Board of Continuing Legal Education meets these
standards.

(h) In-house continuing legal education and self-study shall not qualify for
continuing paralegal education (CPE) credit.

(i) A certified paralegal may receive credit for completion of a course offered
by an ABA accredited law school with respect to which academic credit may be
earned. No more than 6 CPE hours in any year may be earned by attending
such courses. Credit shall be awarded as follows: 3.5 hours of CPE credit for
every quarter hour of credit assigned to the course by the educational institu-
tion, or 5.0 hours of CPE credit for every semester hour of credit assigned to

the course by the educational institution.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: August 18, 2005

Amendments Approved by the Supreme Court: March 2, 2006; March 11,
2010; March 8, 2013

.0203 General Course Approval
(a) Approval - Continuing education activities, not otherwise approved or
accredited by the North Carolina State Bar Board of Continuing Legal
Education, may be approved upon the written application of a sponsor, or of a
certified paralegal on an individual program basis. An application for continuing
paralegal education (CPE) approval shall meet the following requirements:
(1) If advance approval is requested by a sponsor, the application and sup-
porting documentation (i.e., the agenda with timeline, speaker informa-
tion and a description of the written materials) shall be submitted at least
45 days prior to the date on which the course or program is scheduled. If
advance approval is requested by a certified paralegal, the application need
not include a complete set of supporting documentation.
(2) If more than five certified paralegals request approval of a particular
program, either in advance of the date on which the course or program is
scheduled or subsequent to that date, the program will not be accredited
unless the sponsor applies for approval of the program and pays the accred-
itation fee set forth in Rule .0204.
(3) In all other cases, the application and supporting documentation shall
be submitted not later than 45 days after the date the course or program
was presented.
(4) The application shall be submitted on a form furnished by the Board
of Paralegal Certification.
(5) The application shall contain all information requested on the form.
(6) The application shall be accompanied by a course outline or
brochure that describes the content, identifies the teachers, lists the time
devoted to each topic and shows each date and location at which the
program will be offered.
(7) The application shall include a detailed calculation of the total contin-
uing paralegal education (CPE) hours and the hours of professional
responsibility for the program.
(8) If the sponsor has not received notice of accreditation within 15 days
prior to the scheduled date of the program, the sponsor should contact the
Board of Paralegal Certification via telephone or e-mail.
(8) Announcement - Sponsors who have advance approval for courses
from the Board of Paralegal Certification may include in their brochures
or other course descriptions the information contained in the following
illustration:
This course [or seminar or program] has been approved by the North
Carolina State Bar Board of Paralegal Certification for continuing para-
legal education credit in the amount of ____ hours, of which ____
hours will also apply in the area of professional responsibility. This
course is not sponsored by the Board of Paralegal Certification.
History Note: Statutory Authority G.S. 84-23
Adopted by the Supreme Court: August 18, 2005
Amendments Approved by the Supreme Court: August 27, 2013

.0204 Fees

Accredited Program Fee - Sponsors secking accreditation for a particular
program (whether or not the sponsor itself is accredited by the North Carolina
State Bar Board of Continuing Legal Education), that has not already been
approved or accredited by the North Carolina State Bar Board of Continuing
Legal Education, shall pay a non-refundable fee of $75. However, no fee shall
be charged for any program that is offered without charge to attendees. All
programs must be approved in accordance with Rule .0203(a). An accredited
program may be advertised by the sponsor in accordance with Rule .0203(b).

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: August 18, 2005

Amendments Approved by the Supreme Court: June 9, 2016

.0205 Computation of Hours of Instruction
(a) Hours of continuing paralegal education (CPE) will be computed by
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adding the number of minutes of actual instruction, dividing by 60 and
rounding the results to the nearest one-tenth of an hour.

(b) Only actual instruction will be included in computing the total hours.
The following will be excluded:

(1) introductory remarks;

(2) breaks;

(3) business meetings.

(c) Teaching - Continuing paralegal education (CPE) credit may be earned
for teaching an approved continuing education activity. Three CPE credits
will be awarded for each thirty (30) minutes of presentation. Repeat live pre-

sentations will qualify for one-half of the credit available for the initial pres-
entation. No credit will be awarded for video replays.

(d) Teaching at a Qualified Paralegal Studies Program - Continuing para-
legal education (CPE) credit may be earned for teaching a course at a qualified
paralegal studies program, which program shall be qualified pursuant to Rule
.0119(a) of this subchapter. Two CPE credits will be awarded for each semes-
ter credit (or its equivalent) awarded to the course.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: August 18, 2005
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SUBCHAPTER H

Registration of Attorneys Appearing Pro Hac Vice

Section .0100 Registration Procedure

.0101 Registration

(a) Whenever an out-of-state attorney (the admuittee) is admitted to practice
pro hac vice pursuant to G.S. 84-4.1, it shall be the responsibility of the mem-
ber of the North Carolina State Bar who is associated in the matter (the respon-
sible attorney) to file with the secretary a complete registration statement veri-
fied by the admittee. This registration statement must be submitted within 30
days of the court's order admitting the admittee upon a form approved by the
Council of the North Carolina State Bar.

(b) Failure of the responsible attorney to file the registration statement in a
timely fashion shall be grounds for administrative suspension from the practice
of law in North Carolina pursuant to the procedures set forth in Rule .0903 of
subchapter D of these rules.

(c) Whenever it appears that a registration statement required by paragraph
(a) above has not been filed in a timely fashion, notice of such apparent failure
shall be sent by the secretary to the court in which the admittee was admitted
pro hac vice for such action as the court deems appropriate.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: March 2, 2006
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Editor's Note

The complete text of the Rules Professional Conduct and all of the comments
thereto, as approved by the North Carolina Supreme Court, follow. Correlation
tables appear in Additional Resources at the end of the Handbook. These tables
cross-reference the 1997 and 2003 versions of the Rules with the comparable
provisions of the superseded 1985 Rules of Professional Conduct (in effect from
January 1, 1986, to July 23, 1997) and 1973 Code of Professional Conduct (in
effect from April 30, 1974, to December 31, 1985).

A “History Note” after each Rule sets forth the statutory authority for the
Rule. The date of original approval of the Rule by the North Carolina Supreme
Court is identified as the “Adopted” date. Note that the Rules of Professional
Conduct were comprehensively reorganized and renumbered in 1997; therefore,
most of the Rules show July 24, 1997, as the date of adoption by the Supreme
Court. The dates upon which amendments to a Rule were approved by the
Supreme Court are listed after “Amendments Approved by the Supreme Court.”

The History Note for each Rule is followed by annotations of ethics opinions
of the State Bar that apply or interpret the Rule. In the annotations, the terms
“CPR” and “RPC” designate formal ethics opinions adopted under the super-
seded 1973 Code of Professional Responsibility and 1985 Rules of Professional
Conduct, respectively. These opinions still provide guidance on issues of profes-
sional conduct except to the extent that a particular opinion is overruled by a sub-
sequent opinion or by a provision of the current Rules of Professional Conduct.
Ethics opinions rendered invalid by subsequent opinion or by the current Rules
are generally not annotated. (A CPR opinion may be obtained by calling the
ethics department at the State Bar.) An ethics opinion promulgated under the
1997 Rules and thereafter is designated as a “Formal Ethics Opinion.”

The primary source material for the comprehensive revisions to the Rules
undertaken in both 1997 and 2003 was the ABA Model Rules of Professional
Conduct. The comment to Rule 1.19 draws heavily from the text of ABA Formal
Opinion 92-364, “Sexual Relations with Clients,” adopted by the ABA Standing
Committee on Ethics and Professional Responsibility on July 6, 1992.
Appreciation is expressed to the ABA and to other state bars and regulatory agen-
cies for assistance and materials.

0.1 PREAMBLE: A LAWYER'S PROFESSIONAL RESPONSI-
BILITIES

[1] A lawyer, as a member of the legal profession, is a representative of
clients, an officer of the legal system, and a public citizen having special respon-
sibility for the quality of justice.

[2] As a representative of clients, a lawyer performs various functions. As
advisor, a lawyer provides a client with an informed understanding of the
client’s legal rights and obligations and explains their practical implications. As
advocate, a lawyer zealously asserts the clients position under the rules of the
adversary system. As negotiator, a lawyer seeks a result advantageous to the
client but consistent with requirements of honest dealing with others. As eval-
uator, a lawyer acts by examining a client’s legal affairs and reporting about
them to the client or to others.

[3] In addition to these representational functions, a lawyer may serve as a
third-party neutral, a nonrepresentational role helping the parties to resolve a
dispute or other matter. Some of these Rules apply directly to lawyers who are
or have served as third-party neutrals. See, e.¢., Rules 1.12 and 2.4. In addition,
there are Rules that apply to lawyers who are not active in the practice of law
or to practicing lawyers even when they are acting in a nonprofessional capac-
ity. For example, a lawyer who commits fraud in the conduct of a business is
subject to discipline for engaging in conduct involving dishonesty, fraud, deceit
or misrepresentation. See Rule 8.4.

[4] In all professional functions a lawyer should be competent, prompt, and
diligent. A lawyer should maintain communication with a client concerning
the representation. A lawyer should keep in confidence information relating to
representation of a client except so far as disclosure is required or permitted by
the Rules of Professional Conduct or other law.

[5] A lawyer’s conduct should conform to the requirements of the law, both
in professional service to clients and in the lawyers business and personal
affairs. A lawyer should use the law’s procedures only for legitimate purposes
and not to harass or intimidate others. A lawyer should demonstrate respect for

the legal system and for those who serve it, including judges, other lawyers, and
public officials. While it is a lawyer’s duty, when necessary, to challenge the rec-
titude of official action, it is also a lawyer’s duty to uphold the legal process.

[6] As a public citizen, a lawyer should seek improvement of the law, access
to the legal system, the administration of justice, and the quality of service ren-
dered by the legal profession. As a member of a learned profession, a lawyer
should cultivate knowledge of the law beyond its use for clients, employ that
knowledge in reform of the law, and work to strengthen legal education. In
addition, a lawyer should further the public’s understanding of and confidence
in the rule of law and the justice system because legal institutions in a consti-
tutional democracy depend on popular participation and support to maintain
their authority. A lawyer should be mindful of deficiencies in the administra-
tion of justice and of the fact that the poor, and sometimes persons who are not
poor, cannot afford adequate legal assistance. Therefore, all lawyers should
devote professional time and resources and use civic influence to ensure equal
access to our system of justice for all those who, because of economic or social
barriers, cannot afford or secure adequate legal counsel. A lawyer should aid the
legal profession in pursuing these objectives and should help the bar regulate
itself in the public interest.

[7] A lawyer should render public interest legal service and provide civic
leadership. A lawyer may discharge this responsibility by providing professional
services at no fee or a reduced fee to persons of limited means or to public serv-
ice or charitable groups or organizations, by service in activities for improving
the law, society, the legal system or the legal profession, and by financial sup-
port for organizations that provide legal services to persons of limited means.

[8] The legal profession is a group of people united in a learned calling for
the public good. At their best, lawyers assure the availability of legal services to
all, regardless of ability to pay, and as leaders of their communities, states, and
nation, lawyers use their education and experience to improve society. It is the
basic responsibility of each lawyer to provide community service, community
leadership, and public interest legal services without fee, or at a substantially
reduced fee, in such areas as poverty law, civil rights, public rights law, charita-
ble organization representation, and the administration of justice.

[9] The basic responsibility for providing legal services for those unable to
pay ultimately rests upon the individual lawyer. Personal involvement in the
problems of the disadvantaged can be one of the most rewarding experiences
in the life of a lawyer. Every lawyer, regardless of professional prominence or
professional workload, should find time to participate in, or otherwise support,
the provision of legal services to the disadvantaged. The provision of free legal
services to those unable to pay reasonable fees continues to be an obligation of
each lawyer as well as the profession generally, but the efforts of individual
lawyers are often not enough to meet the need. Thus, the profession and gov-
ernment instituted additional programs to provide legal services. Accordingly,
legal aid offices, lawyer referral services, and other related programs were devel-
oped, and programs will be developed by the profession and the government.
Every lawyer should support all proper efforts to meet this need for legal serv-
ices.

[10] Many of a lawyer’s professional responsibilities are prescribed in the
Rules of Professional Conduct, as well as substantive and procedural law.
However, a lawyer is also guided by personal conscience and the approbation
of professional peers. A lawyer should strive to attain the highest level of skill,
to improve the law and the legal profession, and to exemplify the legal profes-
sion’s ideals of public service.

[11] A lawyer’s responsibilities as a representative of clients, an officer of the
legal system, and a public citizen are usually harmonious. Thus, when an
opposing party is well represented, a lawyer can be a zealous advocate on behalf
of a client and, at the same time, assume that justice is being done. So also, a
lawyer can be sure that preserving client confidences ordinarily serves the pub-
lic interest because people are more likely to seck legal advice, and thereby heed
their legal obligations, when they know their communications will be private.

[12] In the nature of law practice, however, conflicting responsibilities are
encountered. Virtually all difficult ethical problems arise from conflict between a
lawyer’s responsibilities to clients, to the legal system, and to the lawyers own
interest in remaining an ethical person while earning a satisfactory living. The
Rules of Professional Conduct often prescribe terms for resolving such conflicts.
Within the framework of these Rules, however, many difficult issues of profes-
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sional discretion can arise. Such issues must be resolved through the exercise of
sensitive professional and moral judgment guided by the basic principles under-
lying the Rules. These principles include the lawyer’s obligation zealously to pro-
tect and pursue a client’s legitimate interests, within the bounds of the law, while
maintaining a professional, courteous and civil attitude toward all persons
involved in the legal system.

[13] Although a matter is hotly contested by the parties, a lawyer should treat
opposing counsel with courtesy and respect. The legal dispute of the client must
never become the lawyer's personal dispute with opposing counsel. A lawyer,
moreover, should provide zealous but honorable representation without resorting
to unfair or offensive tactics. The legal system provides a civilized mechanism for
resolving disputes, but only if the lawyers themselves behave with dignity. A
lawyer's word to another lawyer should be the lawyer's bond. As professional col-
leagues, lawyers should encourage and counsel new lawyers by providing advice
and mentoring; foster civility among members of the bar by acceding to reason-
able requests that do not prejudice the interests of the client; and counsel and
assist peers who fail to fulfill their professional duties because of substance abuse,
depression, or other personal difficulties.

[14] The legal profession is largely self-governing. Although other professions
also have been granted powers of self-government, the legal profession is unique
in this respect because of the close relationship between the profession and the
processes of government and law enforcement. This connection is manifested in
the fact that ultimate authority over the legal profession is vested largely in the
courts.

[15] To the extent that lawyers meet the obligations of their professional call-
ing, the occasion for government regulation is obviated. Self-regulation also helps
maintain the legal profession’s independence from government domination. An
independent legal profession is an important force in preserving government
under law, for the abuse of legal authority is more readily challenged by a self-reg-
ulated profession.

[16] The legal profession’s relative autonomy carries with it a responsibility to
assure that its regulations are conceived in the public interest and not in further-
ance of parochial or self-interested concerns of the bar. Every lawyer is responsible
for observance of the Rules of Professional Conduct. A lawyer should also aid in
securing their observance by other lawyers. Neglect of these responsibilities com-
promises the independence of the profession and the public interest which it
serves.

[17] Lawyers play a vital role in the preservation of society. The fulfillment of
this role requires an understanding by lawyers of their relationship to our legal
system. The Rules of Professional Conduct, when propetly applied, serve to
define that relationship.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: July 24, 1997

Amendments Approved by the Supreme Court: March 1, 2003; November
16, 2006

ETHICS OPINION NOTES

2008 FEO 2. Opinion holds that a lawyer is not prohibited from advising a
school board sitting in an adjudicative capacity in a disciplinary or employment
proceeding while another lawyer from the same firm represents the administra-
tion; however, such dual representation is harmful to the public's perception of
the fairness of the proceeding and should be avoided.

2008 FEO 3. Opinion rules a lawyer may assist a pro se litigant by drafting
pleadings and giving advice without making an appearance in the proceeding
and without disclosing or ensuring the disclosure of his assistance to the court
unless required to do so by law or court order.

0.2 SCOPE

[1] The Rules of Professional Conduct are rules of reason. They should be
interpreted with reference to the purposes of legal representation and of the law
itself. Some of the rules are imperatives, cast in the terms “shall” or “shall not.”
These define proper conduct for purposes of professional discipline. Others,
generally cast in the term “may,” are permissive and define areas under the Rules
in which the lawyer has discretion to exercise professional judgment. No disci-
plinary action should be taken when the lawyer chooses not to act, or acts within
the bounds of such discretion. Other Rules define the nature of relationships

between the lawyer and others. The Rules are thus partly obligatory and disci-
plinary, and partly constitutive and descriptive in that they define a lawyer’s pro-
fessional role. Many of the Comments use the term “should.” Comments do
not add obligations to the Rules but provide guidance for practicing in compli-
ance with the Rules.

[2] The Rules presuppose a larger legal context shaping the lawyer’s role.
That context includes court rules and statutes relating to matters of licensure,
laws defining specific obligations of lawyers, and substantive and procedural law
in general. The Comments are sometimes used to alert lawyers to their respon-
sibilities under such other law.

[3] Compliance with the Rules, as with all law in an open society, depends
primarily upon understanding and voluntary compliance, secondarily upon
reinforcement by peer and public opinion, and finally, when necessary, upon
enforcement through disciplinary proceedings. The Rules do not, however,
exhaust the moral and ethical considerations that should inform a lawyer, for no
worthwhile human activity can be completely defined by legal rules. The Rules
simply provide a framework for the ethical practice of law.

[4] Furthermore, for purposes of determining the lawyer’s authority and
responsibility, principles of substantive law external to these Rules determine
whether a client-lawyer relationship exists. Most of the duties flowing from the
client-lawyer relationship attach only after the client has requested the lawyer to
render legal services and the lawyer has agreed to do so. But there are some
duties, such as that of confidentiality under Rule 1.6, that attach when the
lawyer agrees to consider whether a client-lawyer relationship shall be estab-
lished. Rule 1.18. Whether a client-lawyer relationship exists for any specific
purpose can depend on the circumstances and may be a question of fact.

[5] Under various legal provisions, including constitutional, statutory, and
common law, the responsibilities of government lawyers may include authority
concerning legal matters that ordinarily reposes in the client in private client-
lawyer relationships. For example, a lawyer for a government agency may have
authority on behalf of the government to decide upon settlement or whether to
appeal from an adverse judgment. Such authority in various respects is generally
vested in the attorney general and the state’s attorney in state government and
their federal counterparts, and the same may be true of other government law
officers. Also, lawyers under the supervision of these officers may be authorized
to represent several government agencies in intragovernmental legal controver-
sies in circumstances where a private lawyer could not represent multiple private
clients. These rules do not abrogate any such authority.

(6] Failure to comply with an obligation or prohibition imposed by a Rule
is a basis for invoking the disciplinary process. The Rules presuppose that disci-
plinary assessment of a lawyer’s conduct will be made on the basis of the facts
and circumstances as they existed at the time of the conduct in question and in
recognition of the fact that a lawyer often has to act upon uncertain or incom-
plete evidence of the situation. Moreover, the Rules presuppose that whether or
not discipline should be imposed for a violation, and the severity of a sanction,
depend on all the circumstances, such as the willfulness and seriousness of the
violation, extenuating factors, and whether there have been previous violations.

[7] Violation of a Rule should not give rise itself to a cause of action against
a lawyer nor should it create any presumption in such a case that a legal duty
has been breached. In addition, violation of a Rule does not necessarily warrant
any other nondisciplinary remedy; such as disqualification of a lawyer in pend-
ing litigation. The rules are designed to provide guidance to lawyers and to pro-
vide a structure for regulating conduct through disciplinary agencies. They are
not designed to be a basis for civil liability. Furthermore, the purpose of the
Rules can be subverted when they are invoked by opposing parties as procedural
weapons. The fact that a Rule is a just basis for a lawyer’s self-assessment, or for
sanctioning a lawyer under the administration of a disciplinary authority, does
not imply that an antagonist in a collateral proceeding or transaction has stand-
ing to seek enforcement of the Rule. Accordingly, nothing in the Rules should
be deemed to augment any substantive legal duty of lawyers or the extra-disci-
plinary consequences of violating such a Rule.

[8] The Comment accompanying each Rule explains and illustrates the
meaning and purpose of the Rule. The Preamble and this note on Scope provide
general orientation. The Comments are intended as guides to interpretation,
but the text of each Rule is authoritative. Research notes were prepared to com-
pare counterparts in the original Rules of Professional Conduct (adopted 1985,
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as amended) and to provide selected references to other authorities. The notes
have not been adopted, do not constitute part of the Rules, and are not intended
to affect the application or interpretation of the Rules and Comments.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: July 24, 1997

Amendments Approved by the Supreme Court: March 1, 2003; February 5,
2004

ETHICS OPINION NOTES

2006 FEO 14. When a lawyer charges a fee for a consultation, and the
lawyer accepts payment, there is a client-lawyer relationship for the purposes of
the Rules of Professional Conduct.

2010 FEO 1. A lawyer may not appear in court for a party who has not
authorized the representation and with whom the lawyer has not established a
client-lawyer relationship unless allowed by statute, court order, or subsequent
case law.

2017 FEO 5. An agreement between law firms engaged in merger negotia-
tions not to solicit or hire lawyers from the other firm for a relatively short peri-
od of time after expiration of the term of the agreement is permissible because
it is a de minimis restriction on lawyer mobility that does not impair client
choice and is reasonable under the circumstances.

RULE 1.0: TERMINOLOGY

(a) “Belief” or “believes” denotes that the person involved actually supposed
the fact in question to be true. A person's belief may be inferred from circum-
stances.

(b) “Confidential information” denotes information described in Rule 1.6.

() “Confirmed in writing,” when used in reference to the informed consent
of a person, denotes informed consent that is given in writing by the person or
a writing that a lawyer promptly transmits to the person confirming an oral
informed consent. See paragraph (f) for the definition of “informed consent.”
If it is not feasible to obtain or transmit the writing at the time the person gives
informed consent, then the lawyer must obtain or transmit it within a reason-
able time thereafter.

(d) “Firm” or “law firm” denotes a lawyer or lawyers in a law partnership,
professional corporation, sole proprietorship or other association authorized to
practice law; or lawyers employed in a legal services organization or the legal
department of a corporation, government entity, or other organization.

(e) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the
substantive or procedural law of North Carolina and has a purpose to deceive.

(f) “Informed consent” denotes the agreement by a person to a proposed
course of conduct after the lawyer has communicated adequate information and
explanation appropriate to the circumstances.

(g) “Knowingly,” “known,” or “knows” denotes actual knowledge of the fact
in question. A person's knowledge may be inferred from circumstances.

(h) “Principal” denotes a member of a partnership for the practice of law, a
shareholder in a law firm organized as a professional corporation, a member of
an association authorized to practice law, or a lawyer having management author-
ity over the legal department of a company, organization, or government entity.

(i) “Reasonable” or “reasonably” when used in relation to conduct by a
lawyer denotes the conduct of a reasonably prudent and competent lawyer.

(j) “Reasonable belief” or “reasonably believes” when used in reference to a
lawyer denotes that the lawyer believes the matter in question and that the cir-
cumstances are such that the belief is reasonable.

(k) “Reasonably should know” when used in reference to a lawyer denotes
that a lawyer of reasonable prudence and competence would ascertain the mat-
ter in question.

(1) “Screened” denotes the isolation of a lawyer from any participation in a
professional matter through the timely imposition of procedures within a firm
that are reasonably adequate under the circumstances to protect information
that the isolated lawyer is obligated to protect under these Rules or other law.

(m) “Substantial” when used in reference to degree or extent denotes a mate-
rial matter of clear and weighty importance.

(n) “Tribunal” denotes a court, an arbitrator in a binding arbitration pro-
ceeding or a legislative body, administrative agency or other body acting in an
adjudicative capacity. The term encompasses any proceeding conducted in the

course of a trial or litigation, or conducted pursuant to the tribunal’s rules of civil
or criminal procedure or other relevant rules of the tribunal, such as a deposi-
tion, arbitration, or mediation. A legislative body, administrative agency or other
body acts in an adjudicative capacity when a neutral official, after the presenta-
tion of evidence or legal argument by a party or parties, may render a binding
legal judgment directly affecting a party's interests in a particular matter.

(0) “Writing” or “written” denotes a tangible or electronic record of a com-
munication or representation, and any data embedded therein (commonly
referred to as metadata), including handwriting, typewriting, printing, photo-
stating, photography, audio or video recording, and electronic communications.
A “signed” writing includes an electronic sound, symbol or process attached to
or logically associated with a writing and executed or adopted by a person with
the intent to sign the writing.

Comment

Confirmed in Writing

[1] If it is not feasible to obtain or transmit a written confirmation at the
time the client gives informed consent, then the lawyer must obtain or transmit
it within a reasonable time thereafter. If a lawyer has obtained a client's informed
consent, the lawyer may act in reliance on that consent so long as it is confirmed
in writing within a reasonable time thereafter.

Firm

[2] Whether two or more lawyers constitute a firm within paragraph (d) can
depend on the specific facts. For example, two practitioners who share office
space and occasionally consult or assist each other ordinarily would not be
regarded as constituting a firm. However, if they present themselves to the pub-
lic in a way that suggests that they are a firm or conduct themselves as a firm,
they should be regarded as a firm for purposes of the Rules. The terms of any
formal agreement between associated lawyers are relevant in determining
whether they are a firm, as is the fact that they have mutual access to informa-
tion concerning the clients they serve. Furthermore, it is relevant in doubtful
cases to consider the underlying purpose of the Rule that is involved. A group
of lawyers could be regarded as a firm for purposes of the Rule that the same
lawyer should not represent opposing parties in litigation, while it might not be
so regarded for purposes of the Rule that information acquired by one lawyer is
attributed to another.

[3] With respect to the law department of an organization, including the
government, there is ordinarily no question that the members of the department
constitute a firm within the meaning of the Rules of Professional Conduct.
There can be uncertainty, however, as to the identity of the client. For example,
it may not be clear whether the law department of a corporation represents a
subsidiary or an affiliated corporation, as well as the corporation by which the
members of the department are directly employed. A similar question can arise
concerning an unincorporated association and its local affiliates.

[4] Similar questions can also arise with respect to lawyers in legal aid and
legal services organizations. Depending upon the structure of the organization,
the entire organization or different components of it may constitute a firm or
firms for purposes of these Rules.

Fraud

[5] When used in these Rules, the terms “fraud” or “fraudulent” refer to con-
duct that is characterized as such under the substantive or procedural law of
North Carolina and has a purpose to deceive. This does not include merely neg-
ligent misrepresentation or negligent failure to apprise another of relevant infor-
mation. For purposes of these Rules, it is not necessary that anyone has suffered
damages or relied on the misrepresentation or failure to inform.

Informed Consent

[6] Many of the Rules of Professional Conduct require the lawyer to obtain
the informed consent of a client or other person (e.g., a former client or, under
certain circumstances, a prospective client) before accepting or continuing rep-
resentation or pursuing a course of conduct. See, e.g., Rules 1.6(a) and 1.7(b).
The communication necessary to obtain such consent will vary according to the
Rule involved and the circumstances giving rise to the need to obtain informed
consent. The lawyer must make reasonable efforts to ensure that the client or
other person possesses information reasonably adequate to make an informed
decision. Ordinarily, this will require communication that includes a disclosure
of the facts and circumstances giving rise to the situation, any explanation rea-
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sonably necessary to inform the client or other person of the material advantages
and disadvantages of the proposed course of conduct and a discussion of the
client's or other person's options and alternatives. In some circumstances it may
be appropriate for a lawyer to advise a client or other person to seck the advice
of other counsel. A lawyer need not inform a client or other person of facts or
implications already known to the client or other person; nevertheless, a lawyer
who does not personally inform the client or other person assumes the risk that
the client or other person is inadequately informed and the consent is invalid.
In determining whether the information and explanation provided are reason-
ably adequate, relevant factors include whether the client or other person is
experienced in legal matters generally and in making decisions of the type
involved, and whether the client or other person is independently represented
by other counsel in giving the consent. Normally, such persons need less infor-
mation and explanation than others, and generally a client or other person who
is independently represented by other counsel in giving the consent should be
assumed to have given informed consent.

[7] Obtaining informed consent will usually require an affirmative response
by the client or other person. In general, a lawyer may not assume consent from
a client's or other person's silence. Consent may be inferred, however, from the
conduct of a client or other person who has reasonably adequate information
about the matter. A number of Rules require that a person's consent be con-
firmed in writing. See Rules 1.7(b) and 1.9(a). For a definition of “writing” and
“confirmed in writing,” see paragraphs (o) and (c). Other Rules require that a
client's consent be obtained in a writing signed by the client. See, e.g,, Rules
1.8(a) and (g). For a definition of “signed,” see paragraph (o).

Screened

[8] This definition applies to situations where screening of a personally dis-
qualified lawyer is permitted to remove imputation of a conflict of interest
under Rules 1.10, 1.11, 1.12 or 1.18.

[9] The purpose of screening is to assure the affected parties that confidential
information known by the personally disqualified lawyer remains protected.
The personally disqualified lawyer should acknowledge the obligation not to
communicate with any of the other lawyers in the firm with respect to the mat-
ter. Similarly, other lawyers in the firm who are working on the matter should
be informed that the screening is in place and that they may not communicate
with the personally disqualified lawyer with respect to the matter. Additional
screening measures that are appropriate for the particular matter will depend on
the circumstances. To implement, reinforce and remind all affected lawyers of
the presence of the screening, it may be appropriate for the firm to undertake
such procedures as a written undertaking by the screened lawyer to avoid any
communication with other firm personnel and any contact with any firm files
or other information, including information in electronic form, relating to the
matter, written notice and instructions to all other firm personnel forbidding
any communication with the screened lawyer relating to the matter, denial of
access by the screened lawyer to firm files or other information, including infor-
mation in electronic form, relating to the matter and periodic reminders of the
screen to the screened lawyer and all other firm personnel.

[10] In order to be effective, screening measures must be implemented as
soon as practical after a lawyer or law firm knows or reasonably should know
that there is a need for screening.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: July 24, 1997

Amendments Approved by the Supreme Court: March 1, 2003; October 2,
2014; March 5, 2015; September 22, 2016

ETHICS OPINION NOTES

2008 FEO 2. A lawyer is not prohibited from advising a school board sitting
in an adjudicative capacity in a disciplinary or employment proceeding while
another lawyer from the same firm represents the administration; however, such
dual representation is harmful to the public's perception of the fairness of the
proceeding and should be avoided. (Discusses “screened.”)

2009 FEO 11. In order to obtain informed consent to a conflict, a lawyer
must provide enough information for his client to make an informed decision,
such as why the interests are adverse, how the representation may be affected,
what risks are involved, and what other options are available.

2010 FEO 12. If a screen is implemented prior to any participation by a new

associate in a matter the associate worked on at another firm, and prior to the
communication of any confidential information, the purpose for the screening
procedure will have been effectuated.

2011 FEO 14. A lawyer must obtain client consent, confirmed in writing,
before outsourcing its transcription and typing needs to a company located in a
foreign jurisdiction. (Discusses “Confirmed in Writing.”)

2012 FEO 4. A lawyer who represented an organization while employed
with another firm must be screened from participation in any matter, or any
matter substantially related thereto, in which she previously represented the
organization, and from any matter against the organization if she acquired con-
fidential information of the organization that is relevant to the matter and which
has not become generally known. (Discusses “screened.”)

2013 FEO 4. Opinion examines the ethical duties of a lawyer representing
both the buyer and the seller on the purchase of a foreclosure property and the
lawyer’s duties when the representation is limited to the seller. (Term examined:
“informed consent.”)

2013 FEO 8. Opinion analyzes the responsibilities of the partners and
supervisory lawyers in a firm when another firm lawyer has a mental impair-
ment.

2013 FEO 9. Opinion provides guidance to lawyers who work for a public
interest law organization that provides legal and non-legal services to its clientele
and that has an executive director who is not a lawyer. (Term examined: “firm.”)

2021 FEO 1. Opinion discusses requirements for informed consent in the
context of lawyer representing multiple parties in contemporaneous real estate
closings.

RULE 1.1: COMPETENCE

A lawyer shall not handle a legal matter that the lawyer knows or should
know he or she is not competent to handle without associating with a lawyer
who is competent to handle the matter. Competent representation requires the
legal knowledge, skill, thoroughness, and preparation reasonably necessary for
the representation.

Comment

Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and
skill in a particular matter, relevant factors include the relative complexity and
specialized nature of the matter, the lawyer’s general experience, the lawyer’s train-
ing and experience in the field in question, the preparation and study the lawyer
is able to give the matter, and whether it is feasible to refer the matter to, or asso-
ciate or consult with, a lawyer of established competence in the field in question.
In many instances, the required proficiency is that of a general practitioner.
Expertise in a particular field of law may be required in some circumstances.

[2] A lawyer need not necessarily have special training or prior experience to
handle legal problems of a type with which the lawyer is unfamiliar. A newly
admitted lawyer can be as competent as a practitioner with long experience.
Some important legal skills, such as the analysis of precedent, the evaluation of
evidence, and legal drafting, are required in all legal problems. Perhaps the most
fundamental legal skill consists of determining what kind of legal problems a sit-
uation may involve, a skill that necessarily transcends any particular specialized
knowledge. A lawyer can provide adequate representation in a wholly novel field
through necessary study. Competent representation can also be provided
through the association of a lawyer of established competence in the field in
question.

[3] In an emergency, a lawyer may give advice or assistance in a matter in
which the lawyer does not have the skill ordinarily required where referral to, or
consultation or association with, another lawyer would be impractical. Even in
an emergency, however, assistance should be limited to that which is reasonably
necessary under the circumstances, for ill-considered action under emergency
conditions can jeopardize the client’s interest.

[4] A lawyer may accept representation where the requisite level of compe-
tence can be achieved by reasonable preparation. This applies as well to a lawyer
who is appointed as counsel for an unrepresented person.

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into, and
analysis of, the factual and legal elements of the problem, and use of methods
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and procedures meeting the standards of competent practitioners. It also
includes adequate preparation. The required attention and preparation are
determined, in part, by what is at stake; major litigation and complex transac-
tions ordinarily require more extensive treatment than matters of lesser com-
plexity or consequence. An agreement between the lawyer and the client regard-
ing the scope of the representation may limit the matters for which the lawyer
is responsible. See Rule 1.2(c).

Retaining or Contracting with Other Lawyers

[6] Before a lawyer retains or contracts with other lawyers outside the
lawyer’s own firm to provide or assist in the provision of legal services to a client,
the lawyer should ordinarily obtain informed consent from the client and must
reasonably believe that the other lawyers’ services will contribute to the compe-
tent and ethical representation of the client. See also Rules 1.2 (allocation of
authority), 1.4 (communication with client), 1.5(e) (fee division), 1.6 (confi-
dentiality), and 5.5(a) (unauthorized practice of law). The reasonableness of the
decision to retain or contract with other lawyers outside the lawyer’s own firm
will depend upon the circumstances, including the education, experience, and
reputation of the nonfirm lawyers; the nature of the services assigned to the non-
firm lawyers; and the legal protections, professional conduct rules, and ethical
environments of the jurisdictions in which the services will be performed, par-
ticularly relating to confidential information.

[7] When lawyers from more than one law firm are providing legal services
to the client on a particular matter, the lawyers ordinarily should consult with
each other and the client about the scope of their respective representations and
the allocation of responsibility among them. See Rule 1.2. When making allo-
cations of responsibility in a matter pending before a tribunal, lawyers and par-
ties may have additional obligations that are a matter of law beyond the scope
of these Rules.

Maintaining Competence

[8] To maintain the requisite knowledge and skill, a lawyer should keep
abreast of changes in the law and its practice, including the benefits and risks
associated with the technology relevant to the lawyer’s practice, engage in con-
tinuing study and education, and comply with all continuing legal education
requirements to which the lawyer is subject.

Distinguishing Professional Negligence

[9] An error by a lawyer may constitute professional malpractice under the
applicable standard of care and subject the lawyer to civil liability. However, con-
duct that constitutes a breach of the civil standard of care owed to a client giving
rise to liability for professional malpractice does not necessarily constitute a vio-
lation of the ethical duty to represent a client competently. A lawyer who makes
a good-faith effort to be prepared and to be thorough will not generally be sub-
ject to professional discipline, although he or she may be subject to a claim for
malpractice. For example, a single error or omission made in good faith, absent
aggravating circumstances, such as an error while performing a public records
search, is not usually indicative of a violation of the duty to represent a client
competently.

[10] Repeated failure to perform legal services competently is a violation of
this rule. A pattern of incompetent behavior demonstrates that a lawyer cannot
or will not acquire the knowledge and skills necessary for minimally competent
practice. For example, a lawyer who repeatedly provides legal services that are
inadequate or who repeatedly provides legal services that are unnecessary is not
fulfilling his or her duty to be competent. This pattern of behavior does not have
to be the result of a dishonest or sinister motive, nor does it have to result in
damages to a client giving rise to a civil claim for malpractice in order to cast
doubt on the lawyer’s ability to fulfill his or her professional responsibilities.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: July 24, 1997

Amendments Approved by the Supreme Court: March 1, 2003; October 2,
2014

ETHICS OPINION NOTES

RPC 198. Opinion explores the ethical responsibilities of stand-by defense
counsel who are instructed to take over the defense in a capital murder case with-
out an opportunity to prepare.

RPC 199. Opinion addresses the ethical responsibilities of a lawyer appointed

to represent a criminal defendant in a capital case who, in good faith, believes he

lacks the experience and ability to represent the defendant competently.

RPC 216. A lawyer may use the services of a nonlawyer independent contrac-
tor to search a title provided the nonlawyer is propetly supervised by the lawyer.

99 FEO 12. When a lawyer appears with a debtor at a meeting of creditors
in a bankruptcy proceeding as a favor to the debtor's lawyer, the lawyer is repre-
senting the debtor and all of the ethical obligations attendant to legal representa-
tion apply.

2002 FEO 5. Whether electronic mail should be retained as a part of a
client's file is a legal decision to be made by the lawyer.

2007 FEO 12. A lawyer may outsource limited legal support services to
foreign assistants provided the lawyer propetly selects and supervises the for-
eign assistants, ensures the preservation of client confidences, avoids conflicts
of interests, discloses the outsourcing, and obtains the client's advanced
informed consent.

2008 FEO 14. It is not an ethical violation when a lawyer fails to attribute
or obtain consent when incorporating into his own brief, contract, or pleading
excerpts from a legal brief, contract, or pleading written by another lawyer and
placed into the public domain.

2009 FEO 17. Whether a lawyer rendering a title opinion to a title insurer
should tack to an owner’s policy of title insurance or a mortgagee’s policy is a
question of standard of care and outside the purview of the Ethics
Committee.

2011 FEO 10. A lawyer may advertise on a website that offers daily dis-
counts to consumers where the website company’s compensation is a percent-
age of the amount paid to the lawyer if certain disclosures are made and cer-
tain conditions are satisfied.

2012 FEO 10. A lawyer may not participate as a network lawyer for a
company providing litigation or administrative support services for clients
with a particular legal/business problem unless certain conditions are satisfied.

2013 FEO 8. Opinion analyzes the responsibilities of the partners and super-
visory lawyers in a firm when another firm lawyer has a mental impairment.

2014 FEO 5. A lawyer must advise a civil litigation client about the legal
ramifications of the client’s postings on social media as necessary to represent
the client competently. The lawyer may advise the client to remove postings
on social media if the removal is done in compliance with the rules and law
on preservation and spoliation of evidence.

2015 FEO 4. Opinion analyzes a lawyer’s professional responsibilities
when she discovers that she made an error that may adversely impact the
client’s case.

2020 FEO 5. Opinion rules that lawyer serving as a settlement agent in
real property transaction has a duty to stay informed regarding the potential
risks associated with the transfer of funds in connection with the transaction
and must implement reasonable measure to minimize the risks.

RULE 1.2: SCOPE OF REPRESENTATION AND ALLOCATION

OF AUTHORITY BETWEEN CLIENT AND LAWYER
(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client’s deci-

sions concerning the objectives of representation and, as required by Rule 1.4,
shall consult with the client as to the means by which they are to be pursued. A
lawyer may take such action on behalf of the client as is impliedly authorized to
carry out the representation.
(1) A lawyer shall abide by a client’s decision whether to settle a matter. In a
criminal case, the lawyer shall abide by the client’s decision, after consulta-
tion with the lawyer, as to a plea to be entered, whether to waive jury trial
and whether the client will testify.
(2) A lawyer does not violate this rule by acceding to reasonable requests of
opposing counsel that do not prejudice the rights of a client, by being punc-
tual in fulfilling all professional commitments, by avoiding offensive tactics,
or by treating with courtesy and consideration all persons involved in the
legal process.
(3) In the representation of a client, a lawyer may exercise his or her profes-
sional judgment to waive or fail to assert a right or position of the client.
(b) A lawyer’s representation of a client, including representation by appoint-
ment, does not constitute an endorsement of the client’s political, economic,
social or moral views or activities.
(c) A lawyer may limit the scope of the representation if the limitation is rea-
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sonable under the circumstances.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct
that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the
legal consequences of any proposed course of conduct with a client and may
counsel or assist a client to make a good faith effort to determine the validity,
scope, meaning or application of the law.

Comment

Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to deter-
mine the purposes to be served by legal representation, within the limits
imposed by law and the lawyer’s professional obligations. The decisions speci-
fied in paragraph (a), such as whether to settle a civil matter, must also be made
by the client. See Rule 1.4(a)(1) for the lawyer’s duty to communicate with the
client about such decisions. With respect to the means by which the client’s
objectives are to be pursued, the lawyer shall consult with the client as required
by Rule 1.4(a)(2) and may take such action as is impliedly authorized to carry
out the representation. Lawyers are encouraged to treat opposing counsel with
courtesy and to cooperate with opposing counsel when it will not prevent or
unduly hinder the pursuit of the objective of the representation. To this end, a
lawyer may waive a right or fail to assert a position of a client without first
obtaining the client’s consent. For example, a lawyer may consent to an exten-
sion of time for the opposing party to file pleadings or discovery without
obtaining the client’s consent.

[2] On occasion, however, a lawyer and a client may disagree about the
means to be used to accomplish the clients objectives. Clients normally defer to
the special knowledge and skill of their lawyer with respect to the means to be
used to accomplish their objectives, particularly with respect to technical, legal
and tactical matters. Conversely, lawyers usually defer to the client regarding
such questions as the expense to be incurred and concern for third persons who
might be adversely affected. Because of the varied nature of the matters about
which a lawyer and client might disagree and because the actions in question
may implicate the interests of a tribunal or other persons, this Rule does not pre-
scribe how such disagreements are to be resolved. Other law, however, may be
applicable and should be consulted by the lawyer. The lawyer should also con-
sult with the client and seek a mutually acceptable resolution of the disagree-
ment. If such efforts are unavailing and the lawyer has a fundamental disagree-
ment with the client, the lawyer may withdraw from the representation. See
Rule 1.16(b)(4). Conversely, the client may resolve the disagreement by dis-
charging the lawyer. See Rule 1.16(2)(3).

(3] At the outset of a representation, the client may authorize the lawyer to
take specific action on the client’s behalf without further consultation. Absent a
material change in circumstances and subject to Rule 1.4, a lawyer may rely on
such an advance authorization. The client may, however, revoke such authority
at any time.

[4] In a case in which the client appears to be suffering diminished capacity,
the lawyer’s duty to abide by the client’s decisions is to be guided by reference to
Rule 1.14.

Independence from Clients Views or Activities

(5] Legal representation should not be denied to people who are unable to
afford legal services, or whose cause is controversial or the subject of popular dis-
approval. By the same token, representing a client does not constitute approval
of the client’s views or activities.

Agreements Limiting Scope of Representation

[6] The scope of services to be provided by a lawyer may be limited by agree-
ment with the client or by the terms under which the lawyer’s services are made
available to the client. When a lawyer has been retained by an insurer to repre-
sent an insured, for example, the representation may be limited to matters relat-
ed to the insurance coverage. A limited representation may be appropriate
because the client has limited objectives for the representation. In addition, the
terms upon which representation is undertaken may exclude specific means that
might otherwise be used to accomplish the client’s objectives. Such limitations
may exclude actions that the client thinks are too costly or that the lawyer
regards as repugnant or imprudent.

[7] Although this Rule affords the lawyer and client substantial latitude to

limit the representation, the limitation must be reasonable under the circum-

stances. If, for example, a clients objective is limited to securing general infor-
mation about the law the client needs in order to handle a common and typi-
cally uncomplicated legal problem, the lawyer and client may agree that the
lawyer’s services will be limited to a brief telephone consultation. Such a limita-
tion, however, would not be reasonable if the time allotted was not sufficient to
yield advice upon which the client could rely. Although an agreement for a lim-
ited representation does not exempt a lawyer from the duty to provide compe-
tent representation, the limitation is a factor to be considered when determining
the legal knowledge, skill, thoroughness and preparation reasonably necessary
for the representation. See Rule 1.1.

[8] Although paragraph (c) does not require that the client’s informed con-
sent to a limited representation be in writing, a specification of the scope of rep-
resentation will normally be a necessary part of any written communication of
the rate or basis of the lawyers fee. See Rule 1.0(f) for the definition of
“informed consent.”

[9] All agreements concerning a lawyer’s representation of a client must
accord with the Rules of Professional Conduct and other law. See, e.g., Rules 1.1,
1.8 and 5.6.

Criminal, Fraudulent and Prohibited Transactions

[10] Paragraph (d) prohibits a lawyer from knowingly counseling or assist-
ing a client to commit a crime or fraud. This prohibition, however, does not pre-
clude the lawyer from giving an honest opinion about the actual consequences
that appear likely to result from a client’s conduct. Nor does the fact that a client
uses advice in a course of action that is criminal or fraudulent of itself make a
lawyer a party to the course of action. There s a critical distinction between pre-
senting an analysis of legal aspects of questionable conduct and recommending
the means by which a crime or fraud might be committed with impunity. There
is also a distinction between giving a client legitimate advice about asset protec-
tion and assisting in the illegal or fraudulent conveyance of assets.

[11] When the clients course of action has already begun and is continuing,
the lawyer’s responsibility is especially delicate. The lawyer is required to avoid
assisting the client, for example, by drafting or delivering documents that the
lawyer knows are fraudulent or by suggesting how the wrongdoing might be
concealed. A lawyer may not continue assisting a client in conduct that the
lawyer originally supposed was legally proper but then discovers is criminal or
fraudulent. The lawyer must, therefore, withdraw from the representation of the
client in the matter. See Rule 1.16(a). In some cases, withdrawal alone might be
insufficient. It may be necessary for the lawyer to give notice of the fact of with-
drawal and to disaffirm any opinion, document, affirmation or the like. In
extreme cases, substantive law may require a lawyer to disclose information relat-
ing to the representation to avoid being deemed to have assisted the clients
crime or fraud. See Rule 4.1.

[12] Where the client is a fiduciary, the lawyer may be charged with special
obligations in dealings with a beneficiary.

[13] Paragraph (d) applies whether or not the defrauded party is a party to
the transaction. Hence, a lawyer must not participate in a transaction to effec-
tuate criminal or fraudulent avoidance of tax liability. Paragraph (d) does not
preclude undertaking a criminal defense incident to a general retainer for legal
services to a lawful enterprise. The last clause of paragraph (d) recognizes that
determining the validity or interpretation of a statute or regulation may require
a course of action involving disobedience of the statute or regulation or of the
interpretation placed upon it by governmental authorities.

[14] If a lawyer comes to know or reasonably should know that a client
expects assistance not permitted by the Rules of Professional Conduct or other
law or if the lawyer intends to act contrary to the client’s instructions, the lawyer
must consult with the client regarding the limitations on the lawyer’s conduct.
See Rule 1.4(a)(5).

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: July 24, 1997

Amendments Approved by the Supreme Court: March 1, 2003

ETHICS OPINION NOTES

CPR 110. An attorney may not advise client to seek a Dominican divorce
knowing that the client will return immediately to North Carolina and continue
residence.

RPC 44. A closing attorney must follow the lender's closing instruction that

Rules of Prof’l. Conduct: 9-7



closing documents be recorded prior to disbursement.

RPC 103. A lawyer for the insured and the insurer may not enter voluntary
dismissal of the insured's counterclaim without the insured's consent.

RPC 114. Attorneys may give legal advice and drafting assistance to per-
sons wishing to proceed pro se without appearing as counsel of record.

RPC 118. An attorney should not waive the statute of limitations without the
client's consent.

RPC 129. Prosecutors and defense attorneys may negotiate plea agreements
in which appellate and post-conviction rights are waived, except in regard to alle-
gations of ineffective assistance of counsel or prosecutorial misconduct.

RPC 145. A lawyer may not include language in an employment agreement
that divests the client of her exclusive authority to settle a civil case.

RPC 172. A lawyer retained by an insurer to defend its insured is not required
to represent the insured on a compulsory counterclaim provided the lawyer appris-
es the insured of the counterclaim in sufficient time to retain separate counsel.

RPC 208. A lawyer should avoid offensive trial tactics and treat others with
courtesy by attempting to ascertain the reason for the opposing party's failure to
respond to a notice of hearing where there has been no prior lack of diligence or
responsiveness on the part of opposing counsel.

RPC 212. A lawyer may contact an opposing lawyer who failed to file an
answer on time to remind the other lawyer of the error and to give the other
lawyer a last opportunity to file the pleading.

RPC 220. A lawyer should seck the court's permission to listen to a tape
recording of a telephone conversation of his or her client made by a third party
if listening to the tape recording would otherwise be a violation of the law.

RPC 223. When a lawyer's reasonable attempts to locate a client are unsuc-
cessful, the client's disappearance constitutes a constructive discharge of the
lawyer requiring the lawyer's withdrawal from the representation.

RPC 240. A lawyer may decline to represent a client on a property damage
claim while agreeing to represent the client on a personal injury claim arising out
of a motor vehicle accident provided the limited representation will not adversely
affect the client's representation on the personal injury claim and the client con-
sents after full disclosure.

RPC 252. A lawyer in receipt of materials that appear on their face to be sub-
ject to the attorney-client privilege or otherwise confidential, which were inad-
vertently sent to the lawyer by the opposing party or opposing counsel, should
refrain from examining the materials and return them to the sender.

98 FEO 2. A lawyer may explain the effect of service of process to a client but
may not advise a client to evade service of process.

99 FEO 12. When a lawyer appears with a debtor at a meeting of creditors
in a bankruptcy proceeding as a favor to the debtor's lawyer, the lawyer is repre-
senting the debtor and all of the ethical obligations attendant to legal representa-
tion apply.

2002 FEO 1. In a petition to a court for an award of an attorney's fee, a
lawyer must disclose that the client paid a discounted hourly rate for legal serv-
ices as a result of the client's membership in a prepaid or group legal services
plan.

2003 FEO 2. A lawyer must report a violation of the Rules of
Professional Conduct as required by Rule 8.3(a) even if the lawyer’s uneth-
ical conduct stems from mental impairment (including substance abuse).

2003 FEO 7. A lawyer may not prepare a power of attorney for the benefit
of the principal at the request of another individual or third-party payer with-
out consulting with, exercising independent professional judgment on behalf
of, and obtaining consent from the principal.

2003 FEO 16. A lawyer who is appointed to represent a parent in a pro-
ceeding to determine whether the parent's child is abused, neglected or
dependent, must seek to withdraw if the client disappears without commu-
nicating her objectives for the representation, and, if the motion is denied,
must refrain from advocating for a particular outcome.

2005 FEO 10. Opinion addresses ethical concerns raised by an internet-
based or virtual law practice and the provision of unbundled legal services.

2008 FEO 3. A lawyer may assist a pro se litigant by drafting pleadings
and giving advice without making an appearance in the proceeding and
without disclosing or ensuring the disclosure of his assistance to the court
unless required to do so by law or court order.

2008 FEO 7. A closing lawyer shall not record and disburse when a sell-

er has delivered the deed to the lawyer but the buyer instructs the lawyer
to take no further action to close the transaction.

2010 FEO 1. A lawyer may not appear in court for a party who has not
authorized the representation and with whom the lawyer has not estab-
lished a client-lawyer relationship unless allowed by statute, court order, or
subsequent case law.

2011 FEO 3. A criminal defense lawyer may advise an undocumented
alien that deportation may result in avoidance of a criminal conviction and
may file a notice of appeal to superior court although there is a possibility
that client will be deported.

2012 FEO 5. A lawyer representing an employer must evaluate whether
email messages an employee sent to and received from the employee’s
lawyer using the employer’s business email system are protected by the
attorney-client privilege and, if so, decline to review or use the messages
unless a court determines that the messages are not privileged.

2012 FEO 9. A lawyer asked to represent a child in a contested custody
or visitation case should decline the appointment unless the order of
appointment identifies the lawyer’s role and specifies the responsibilities of
the lawyer.

2012 FEO 10. A lawyer may not participate as a network lawyer for a
company providing litigation or administrative support services for clients
with a particular legal/business problem unless certain conditions are satisfied.

2013 FEO 2. If after providing an incarcerated criminal client with a sum-
mary/explanation of the discovery materials in the clients file, the client
requests access to any of the discovery materials, the lawyer must afford the
client the opportunity to meaningfully review relevant discovery materials
unless certain conditions exist.

2014 FEO 5. A lawyer must advise a civil litigation client about the legal
ramifications of the client’s postings on social media as necessary to represent
the client competently. The lawyer may advise the client to remove postings
on social media if the removal is done in compliance with the rules and law
on preservation and spoliation of evidence.

2016 FEO 2. When advancing claims on behalf of a criminal defendant
who filed a pro se Motion for Appropriate Relief, subsequently appointed
defense counsel must correct erroneous claims and statements of law or facts
set out in the previous pro se filing.

2019 FEO 2: A lawyer may not agtee to terms in an ERISA plan agree-
ment that usurp client’s authority as to the representation.

2019 FEO 7. Opinion rules that a lawyer may agree to an “attorney eyes
only” disclosure restriction if the lawyer determines that doing so is in the
client’s best interest and is in accordance with applicable law

RULE 1.3: DILIGENCE

A lawyer shall act with reasonable diligence and promptness in representing
a client.

Comment

[1] A lawyer should pursue a matter on behalf of a client despite opposition,
obstruction or personal inconvenience to the lawyer, and take whatever lawful
and ethical measures are required to vindicate a client’s cause or endeavor. A
lawyer must also act with commitment and dedication to the interests of the
client and with zeal in advocacy upon the client’s behalf. A lawyer is not bound,
however, to press for every advantage that might be realized for a client. For
example, a lawyer may have authority to exercise professional discretion in deter-
mining the means by which a matter should be pursued. See Rule 1.2. The
lawyer’s duty to act with reasonable diligence does not require the use of offen-
sive tactics or preclude the treating of all persons involved in the legal process
with courtesy and respect.

[2] A lawyer’s work load must be controlled so that each matter can be han-
dled competently.

[3] Perhaps no professional shortcoming is more widely resented than pro-
crastination. A clients interests often can be adversely affected by the passage of
time or the change of conditions. In extreme instances, as when a lawyer over-
looks a statute of limitations, the client’s legal position may be destroyed. Even
when the client’s interests are not affected in substance, however, unreasonable
delay can cause a client needless anxiety and undermine confidence in the
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lawyer’s trustworthiness. A lawyer’s duty to act with reasonable promptness,
however, does not preclude the lawyer from agreeing to a reasonable request for
a postponement that will not prejudice the lawyer’s client.

[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer
should carry through to conclusion all matters undertaken for a client. If a
lawyer’s employment is limited to a specific matter, the relationship terminates
when the matter has been resolved. If a lawyer has served a client over a substan-
tial period in a variety of matters, the client sometimes may assume that the
lawyer will continue to serve on a continuing basis unless the lawyer gives notice
of withdrawal. Doubt about whether a client-lawyer relationship still exists
should be clarified by the lawyer, preferably in writing, so that the client will not
mistakenly suppose the lawyer is looking after the client’s affairs when the lawyer
has ceased to do so. For example, if a lawyer has handled a judicial or adminis-
trative proceeding that produced a result adverse to the client and the lawyer and
the client have not agreed that the lawyer will handle the matter on appeal, the
lawyer must consult with the client about the possibility of appeal before relin-
quishing responsibility for the matter. See Rule 1.4(a)(2). Whether the lawyer is
obligated to prosecute the appeal for the client depends on the scope of the rep-
resentation the lawyer has agreed to provide to the client. See Rule 1.2.

[5] To prevent neglect of client matters in the event of a sole practitioner’s
death or disability, the duty of diligence may require that each sole practitioner
prepare a plan, in conformity with applicable rules, that designates another
competent lawyer to review client files, notify each client of the lawyer’s death
or disability, and determine whether there is a need for immediate protective
action. Cf 27 N.C.A.C. 1B, .0122 (providing for court appointment of a
lawyer to inventory files and take other protective action to protect the interests
of the clients of a lawyer who has disappeared or is deceased or disabled).

Distinguishing Professional Negligence

[6] Conduct that may constitute professional malpractice does not necessar-
ily constitute a violation of the ethical duty to represent a client diligently.
Generally speaking, a single instance of unaggravated negligence does not war-
rant discipline. For example, missing a statute of limitations may form the basis
for a claim of professional malpractice. However, where the failure to file the
complaint in a timely manner is due to inadvertence or a simple mistake such
as mislaying the papers or miscalculating the date upon which the statute of lim-
itations will run, absent some other aggravating factor, such an incident will not
generally constitute a violation of this rule.

[7] Conduct warranting the imposition of professional discipline under the
rule is characterized by the element of intent manifested when a lawyer know-
ingly or recklessly disregards his or her obligations. Breach of the duty of dili-
gence sufficient to warrant professional discipline occurs when a lawyer consis-
tently fails to carry out the obligations that the lawyer has assumed for his or her
clients. A pattern of delay, procrastination, carelessness, and forgetfulness regard-
ing client matters indicates a knowing or reckless disregard for the lawyer’s pro-
fessional duties. For example, a lawyer who habitually misses filing deadlines
and court dates is not taking his or her professional responsibilities seriously. A
pattern of negligent conduct is not excused by a burdensome case load or inad-
equate office procedures.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: July 24, 1997

Amendments Approved by the Supreme Court: March 1, 2003; September
28,2017

ETHICS OPINION NOTES

RPC 48. Opinion outlines professional responsibilities of lawyers involved in
a law firm dissolution.

99 FEO 5. Whether the lawyer for a residential real estate closing must obtain
the cancellation of record of a prior deed of trust depends upon the agreement of
the parties.

2013 FEO 8. Opinion analyzes the responsibilities of the partners and super-
visory lawyers in a firm when another firm lawyer has a mental impairment.

2014 FEO 5. A lawyer must advise a civil litigation client about the legal ram-
ifications of the client’s postings on social media as necessary to represent the
client competently. The lawyer may advise the client to remove postings on social
media if the removal is done in compliance with the rules and law on preserva-
tion and spoliation of evidence.

RULE 1.4: COMMUNICATION
(a) A lawyer shall:
(1) promptly inform the client of any decision or circumstance with respect
to which the clients informed consent, as defined in Rule 1.0(f), is required
by these Rules;
(2) reasonably consult with the client about the means by which the client’s
objectives are to be accomplished;
(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and
(5) consult with the client about any relevant limitation on the lawyer’s con-
duct when the lawyer knows that the client expects assistance not permitted
by the Rules of Professional Conduct or other law.
(b) A lawyer shall explain a matter to the extent reasonably necessary to per-
mit the client to make informed decisions regarding the representation.

Comment

[1] Reasonable communication between the lawyer and the client is neces-
sary for the client effectively to participate in the representation.

Communicating with Client

[2] If these Rules require that a particular decision about the representation
be made by the client, paragraph (a)(1) requires that the lawyer promptly con-
sult with and secure the client’s consent prior to taking action unless prior dis-
cussions with the client have resolved what action the client wants the lawyer to
take. For example, a lawyer who receives from opposing counsel an offer of set-
tlement in a civil controversy or a proffered plea bargain in a criminal case must
promptly inform the client of its substance unless the client has previously indi-
cated that the proposal will be acceptable or unacceptable or has authorized the
lawyer to accept or to reject the offer. See Rule 1.2(a).

(3] Paragraph (a)(2) requires the lawyer to consult with the client about the
means to be used to accomplish the clients objectives. In some situations -
depending on both the importance of the action under consideration and the
feasibility of consulting with the client - this duty will require consultation prior
to taking action. In other circumstances, such as during a trial when an imme-
diate decision must be made, the exigency of the situation may require the
lawyer to act without prior consultation. In such cases the lawyer must nonethe-
less act reasonably to inform the client of actions the lawyer has taken on the
clients behalf. Additionally, paragraph (a)(3) requires that the lawyer keep the
client reasonably informed about the status of the matter, such as significant
developments affecting the timing or the substance of the representation.

[4] A lawyers regular communication with clients will minimize the occa-
sions on which a client will need to request information concerning the represen-
tation. When a client makes a reasonable request for information, however, para-
graph (a)(4) requires prompt compliance with the request, or if a prompt
response is not feasible, that the lawyer, or a member of the lawyer’s staff,
acknowledge receipt of the request and advise the client when a response may be
expected. A lawyer should address with the client how the lawyer and the client
will communicate, and should respond to or acknowledge client communica-
tions in a reasonable and timely manner.

Explaining Matters

[5] The client should have sufficient information to participate intelligently
in decisions concerning the objectives of the representation and the means by
which they are to be pursued, to the extent the client is willing and able to do
so. Adequacy of communication depends in part on the kind of advice or assis-
tance that is involved. For example, when there is time to explain a proposal
made in a negotiation, the lawyer should review all important provisions with
the client before proceeding to an agreement. In litigation a lawyer should
explain the general strategy and prospects of success and ordinarily should con-
sult the client on tactics that are likely to result in significant expense or to injure
or coerce others. On the other hand, a lawyer ordinarily will not be expected to
describe trial or negotiation strategy in detail. The guiding principle is that the
lawyer should fulfill reasonable client expectations for information consistent
with the duty to act in the client’s best interests, and the clients overall require-
ments as to the character of representation. In certain circumstances, such as
when a lawyer asks a client to consent to a representation affected by a conflict
of interest, the client must give informed consent, as defined in Rule 1.0(f).
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[6] Ordinarily, the information to be provided is that appropriate for a client
who is a comprehending and responsible adult. However, fully informing the
client according to this standard may be impracticable, for example, where the
client is a child or suffers from diminished capacity. See Rule 1.14. When the
client is an organization or group, it is often impossible or inappropriate to
inform every one of its members about its legal affairs; ordinarily, the lawyer
should address communications to the appropriate officials of the organization.
See Rule 1.13. Where many routine matters are involved, a system of limited or
occasional reporting may be arranged with the client.

Withholding Information

[7] In some circumstances, a lawyer may be justified in delaying transmis-
sion of information when the client would be likely to react imprudently to an
immediate communication. Thus, a lawyer might withhold a psychiatric diag-
nosis of a client when the examining psychiatrist indicates that disclosure would
harm the client. A lawyer may not withhold information to serve the lawyer’s
own interest or convenience or the interests or convenience of another person.
Rules or court orders governing litigation may provide that information sup-
plied to a lawyer may not be disclosed to the client. Rule 3.4(c) directs compli-
ance with such rules or orders.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: July 24, 1997

Amendments Approved by the Supreme Court: March 1, 2003; October 2,
2014

ETHICS OPINION NOTES

RPC 48. Opinion outlines professional responsibilities of lawyers involved in
a law firm dissolution.

RPC 91. An attorney employed by the insurer to represent the insured and
its own interests may not send the insurer a letter on behalf of the insured
demanding settlement within the policy limits but must inform insurer of
insured's wishes.

RPC 92. An attorney representing both the insurer and the insured need not
surrender to the insured copies of all correspondence concerning the case
between herself and the insurer.

RPC 99. A lawyer may tack onto an existing title insurance policy if such is
disclosed to the client prior to undertaking the representation.

RPC 111. An attorney retained by a liability insurer to defend its insured may
not advise insured or insurer regarding the plaintiff's offer to limit the insured's
liability in exchange for consent to an amendment of the complaint to add a
punitive damages claim but must communicate the proposal to both clients.

RPC 112. An attorney retained by an insurer to defend its insured may not
advise insurer or insured regarding the plaintiff's offer to limit the insured's lia-
bility in exchange for an admission of liability but must communicate the pro-
posal to both clients.

RPC 129. Prosecution and defense attorneys may negotiate plea agreements
in which appellate and post-conviction rights are waived, except in regard to alle-
gations of ineffective assistance of counsel or prosecutorial misconduct. Defense
attorney must explain the consequences to the client.

RPC 156. An attorney who has been retained by an insurance company to
represent an insured must inform and advise the insured to the degree necessary
for the insured to make informed decisions about future representation when the
insurance company pays its entire coverage and is released from further liability
or obligation to participate in the defense under the provisions of N.C.G.S. 20-
279.21(b)(4).

RPC 172. A lawyer retained by an insurer to defend its insured is not
required to represent the insured on a compulsory counterclaim provided the
lawyer apprises the insured of the counterclaim in sufficient time to retain sep-
arate counsel.

99 FEO 12. When a lawyer appears with a debtor at a meeting of creditors
in a bankruptcy proceeding as a favor to the debtor's lawyer, the lawyer is repre-
senting the debtor and all of the ethical obligations attendant to legal representa-
tion apply.

2006 FEO 1. A lawyer who represents the employer and its workers' com-
pensation carrier must share the case evaluation, litigation plan, and other infor-
mation with both clients unless the clients give informed consent to withhold
such information.

2007 FEO 12. A lawyer may outsource limited legal support services to a for-
eign lawyer or a nonlawyer (collectively “foreign assistants”) provided the lawyer
propetly selects and supervises the foreign assistants, ensures the preservation of
client confidences, avoids conflicts of interests, discloses the outsourcing, and
obtains the client's advanced informed consent.

2012 FEO 10. A lawyer may not participate as a network lawyer for a
company providing litigation or administrative support services for clients
with a particular legal/business problem unless certain conditions are satisfied.

2013 FEO 2. If after providing a criminal client with a summary/explana-
tion of the discovery materials in the clients file, the client requests access to
the entire file, the lawyer must afford the client the opportunity to meaning-
fully review all of the relevant discovery materials unless the lawyer believes it
is in the best interest of the client’s legal defense not to do so.

2013 FEO 8. Opinion analyzes the responsibilities of the partners and
supervisory lawyers in a firm when another firm lawyer has a mental impair-
ment.

2015 FEO 4. Opinion analyzes a lawyer’s professional responsibilities
when she discovers that she made an error that may adversely impact the
client’s case.

2019 FEO 7. Opinion rules that a lawyer may agree to an “attorney eyes
only” disclosure restriction if the lawyer determines that doing so is in the
client’s best interest and is in accordance with applicable law.

2020 FEO 5. Opinion rules that lawyer acting as a settlement agent in a
real property transaction has a duty to inform buyer about the potential risks
associated with the transfer of funds in connection with the transaction and
inform buyer how lawyer intends to avoid the risks.

RULE 1.5: FEES

(a) A lawyer shall not make an agreement for, charge, or collect an illegal or
clearly excessive fee or charge or collect a clearly excessive amount for expenses.
The factors to be considered in determining whether a fee is clearly excessive
include the following;

(1) the time and labor required, the novelty and difficulty of the questions

involved, and the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the par-

ticular employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers perform-

ing the services; and

(8) whether the fee is fixed or contingent.

(b) When the lawyer has not regularly represented the client, the scope of
the representation and the basis or rate of the fee and expenses for which the
client will be responsible shall be communicated to the client, preferably in writ-
ing, before or within a reasonable time after commencing the representation.

(c) A fee may be contingent on the outcome of the matter for which the
service is rendered, except in a matter in which a contingent fee is prohibited by
paragraph (d) or other law. A contingent fee agreement shall be in a writing
signed by the client and shall state the method by which the fee is to be deter-
mined, including the percentage or percentages that shall accrue to the lawyer
in the event of settlement, trial or appeal; litigation and other expenses to be
deducted from the recovery; and whether such expenses are to be deducted
before or after the contingent fee is calculated. The agreement must clearly noti-
fy the client of any expenses for which the client will be liable whether or not
the client is the prevailing party. Upon conclusion of a contingent fee matter,
the lawyer shall provide the client with a written statement stating the outcome
of the matter and, if there is a recovery, showing the remittance to the client and
the method of its determination.

(d) A lawyer shall not enter into an arrangement for, charge, or collect:

(1) a contingent fee for representing a defendant in a criminal case; however,

a lawyer may charge and collect a contingent fee for representation in a crim-

inal or civil asset forfeiture proceeding if not otherwise prohibited by law; or

(2) a contingent fee in a civil case in which such a fee is prohibited by law.

(e) A division of a fee between lawyers who are not in the same firm may
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be made only if:
(1) the division is in proportion to the services performed by each lawyer or
each lawyer assumes joint responsibility for the representation;
(2) the client agrees to the arrangement, including the share each lawyer will
receive, and the agreement is confirmed in writing; and
(3) the total fee is reasonable.
(f) Any lawyer having a dispute with a client regarding a fee for legal services
must:
(1) at least 30 days prior to initiating legal proceedings to collect a disputed
fee, notify his or her client in writing of the existence of the North Carolina
State Bar’s program of fee dispute resolution; the notice shall state that if the
client does not file a petition for resolution of the disputed fee with the State
Bar within 30 days of the lawyer’s notification, the lawyer may initiate legal
proceedings to collect the disputed fee; and
(2) participate in good faith in the fee dispute resolution process if the client
submits a proper request. Good faith participation requires the lawyer to
respond timely to all requests for information from the fee dispute resolution
facilitator.

Comment

Appropriate Fees and Expenses

[1] Paragraph (a) requires that lawyers charge fees that are not clearly excessive
under the circumstances. The factors specified in (1) through (8) are not exclu-
sive. Nor will each factor be relevant in each instance. Paragraph (a) also requires
that expenses for which the client will be charged must not be clearly excessive.
A lawyer may seek reimbursement for expenses for in-house services, such as
copying, or for other expenses incurred in-house, such as telephone charges,
either by charging a reasonable amount to which the client has agreed in advance
or by charging an amount that reasonably reflects the cost incurred by the lawyer.

Basis or Rate of Fee

[2] When the lawyer has regularly represented a client, an understanding will
have ordinarily evolved concerning the basis or rate of the fee and the expenses
for which the client will be responsible. In a new client-lawyer relationship, how-
ever, a written understanding as to fees and expenses should be promptly estab-
lished. Generally, furnishing the client with a simple memorandum or copy of
the lawyer’s customary fee arrangements will suffice, provided that the writing
states the general nature of the legal services to be provided, the basis, rate or total
amount of the fee and whether and to what extent the client will be responsible
for any costs, expenses or disbursements in the course of the representation. A
written statement concerning the terms of the engagement reduces the possibility
of misunderstanding.

[3] Contingent fees, like any other fees, are subject to the standard of para-
graph (a) of this Rule. In determining whether a particular contingent fee is
clearly excessive, or whether it is reasonable to charge any form of contingent
fee, a lawyer must consider the factors that are relevant under the circum-
stances. Applicable law may impose limitations on contingent fees, such as a
ceiling on the percentage allowable, or may require a lawyer to offer clients an
alternative basis for the fee. Applicable law also may apply to situations other
than a contingent fee, for example, government regulations regarding fees in
certain tax matters.

Terms of Payment

[4] A lawyer may require advance payment of a fee, but is obliged to return
any unearned portion. See Rule 1.16(d). This does not apply when the advance
payment is a true retainer to reserve services rather than an advance to secure the
payment of fees yet to be earned. A lawyer may accept property in payment for
services, such as an ownership interest in an enterprise, provided this does not
involve acquisition of a proprietary interest in the cause of action or subject mat-
ter of the litigation contrary to Rule 1.8 (i). However, a fee paid in property
instead of money may be subject to the requirements of Rule 1.8(a) because such
fees often have the essential qualities of a business transaction with the client.

[5] Once a fee agreement has been reached between attorney and client, the
attorney has an ethical obligation to fulfill the contract and represent the client’s
best interests regardless of whether the lawyer has struck an unfavorable bargain.
An attorney may seek to renegotiate the fee agreement in light of changed cir-
cumstances or for other good cause, but the attorney may not abandon or threat-
en to abandon the client to cut the attorney’s losses or to coerce an additional or

higher fee. Any fee contract made or remade during the existence of the attorney-
client relationship must be reasonable and freely and fairly made by the client
having full knowledge of all material circumstances incident to the agreement. If
a dispute later arises concerning the fee, the burden of proving reasonableness and
fairness will be upon the lawyer.

[6] An agreement may not be made whose terms might induce the lawyer
improperly to curtail services for the client or perform them in a way contrary to
the client’s interest. For example, a lawyer should not enter into an agreement
whereby services are to be provided only up to a stated amount when it is fore-
seeable that more extensive services probably will be required, unless the situation
is adequately explained to the client. Otherwise, the client might have to bargain
for further assistance in the midst of a proceeding or transaction. However, it is
proper to define the extent of services in light of the client’s ability to pay. A
lawyer should not exploit a fee arrangement based primarily on houtly charges
by using wasteful procedures.

Probibited Contingent Fees

[7] Paragraph (d) prohibits a lawyer from charging a contingent fee in a
domestic relations matter when payment is contingent upon the securing of a
divorce or upon the amount of alimony or support to be obtained. This provi-
sion does not preclude a contract for a contingent fee for legal representation in
connection with the recovery of post-judgment balances due under support,
alimony or other financial orders because such contracts do not implicate the
same policy concerns.

Division of Fee

[8] A division of fee is a single billing to a client covering the fee of two or
more lawyers who are not in the same firm. A division of fee facilitates associa-
tion of more than one lawyer in a matter in which neither alone could serve the
client as well, and most often is used when the fee is contingent and the division
is between a referring lawyer and a trial specialist. Paragraph (e) permits the
lawyers to divide a fee either on the basis of the proportion of services they ren-
der or if each lawyer assumes responsibility for the representation as a whole. In
addition, the client must agree to the arrangement, including the share that each
lawyer is to receive, and the agreement must be confirmed in writing. A lawyer
may divide a fee with an out-of-state lawyer who refers a matter to the lawyer if
the conditions of paragraph (e) are satisfied. Contingent fee agreements must be
in a writing signed by the client and must otherwise comply with paragraph (c)
of this Rule. Joint responsibility for the representation entails financial and eth-
ical responsibility for the representation as if the lawyers were associated in a
partnership. A lawyer should only refer a matter to a lawyer whom the referring
lawyer reasonably believes is competent to handle the matter. See Rule 1.1.

[9] Paragraph (e) does not prohibit or regulate division of fees to be received
in the future for work done when lawyers were previously associated in a law firm.

Disputes over Fees

[10] Participation in the fee dispute resolution program of the North
Carolina State Bar is mandatory when a client requests resolution of a disputed
fee. A lawyer’s obligation to respond timely to all requests for information from
the fee dispute resolution facilitator continues even if the lawyer and the client
reach a resolution of the dispute while the fee dispute petition is pending. Before
filing an action to collect a disputed fee, the client must be advised of the fee dis-
pute resolution program. Notification must occur not only when there is a spe-
cific issue in dispute, but also when the client simply fails to pay. However, when
the client expressly acknowledges liability for the specific amount of the bill and
states that he or she cannot presently pay the bill, the fee is not disputed and
notification of the client is not required. If the address of the client is unknown,
the lawyer must use reasonable efforts to acquire the current address of the
client. Notification is not required in those instances where the State Bar does
not have jurisdiction over the fee dispute as set forth in 27 N.C.A.C. 1D, .0702.

[11] If fee dispute resolution is requested by a client, the lawyer must partic-
ipate in the resolution process in good faith. The State Bar program of fee dis-
pute resolution uses mediation to resolve fee disputes as an alternative to litiga-
tion. The lawyer must cooperate with the person who is charged with investi-
gating the dispute and with the person(s) appointed to mediate the dispute.
Further information on the fee dispute resolution program can be found at 27
N.C.A.C. 1D, .0700, ez. seq. The lawyer should fully set forth his or her position
and support that position by appropriate documentation.

[12] A lawyer may petition a tribunal for a legal fee if allowed by applicable
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law or, subject to the requirements for fee dispute resolution set forth in Rule
1.5(f), may bring an action against a client to collect a fee. The tribunal’s deter-
mination of the merit of the petition or the claim is reached by an application
of law to fact and not by the application of this Rule. Therefore, a tribunal’s
reduction or denial of a petition or claim for a fee is not evidence that the fee
request violates this Rule and is not admissible in a disciplinary proceeding
brought under this Rule.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: July 24, 1997

Amendments Approved by the Supreme Court: March 1, 2003; September
25,2019

ETHICS OPINION NOTES

CPR 11. An attorney may accept an interest in land as a fee for title exami-
nation and representation in an action to clear title.

CPR 37. An attorney may charge interest on delinquent accounts.

CPR 47. A Legal Aid Society may receive fees awarded by the court.

CPR 54. An attorney may submit a fee schedule to a savings and loan asso-
ciation.

CPR 79. An attorney serving as a trustee in bankruptcy or as a fiduciary in
state proceedings may receive legal fees for acting as his own attorney.

CPR 129. An attorney may accept payment of legal fees by credit card.

CPR 312. Contingent fees may be charged in equitable distribution cases.

CPR 375. An attorney may agree for his fee to be the interest earned on an
amount escrowed at a loan closing to guarantee completion of repairs.

RPC 2. Contingent fees may be charged to collect liquidated amounts of past
due child support.

RPC 7. An attorney may employ a collection agency to collect a past due fee
so long as the fee agreement out of which the account arose was permitted by law
and by the Rules of Professional Conduct; the lawyer, at the time the underlying
fee agreement was made, did not believe, and had no reason to believe, that he
was undertaking to represent a client who was unable to afford his services; the
legal services giving rise to the fee out of which the account arose have been com-
pleted so that the lawyer has no further responsibilities as the client's attorney;
there is no genuine dispute between the lawyer and the client about the existence,
amount, or delinquent status of the indebtedness; and the lawyer does not
believe, and has no reason to believe, that the agency which he employs will use
any illegal means to collect the account.

RPC 35. An attorney may not charge an elevated contingent fee to collect
“med-pay” or any other claim with respect to which liability is clear and there is
no real dispute as to the amount due.

RPC 50. A lawyer may charge nonrefundable retainers that are reasonable in
amount. (But see 2000 FEO 5)

RPC 52. Opinion describes circumstances under which a lawyer who has
been appointed to represent an indigent person may accept payment directly
from the client.

RPC 106. Opinion discusses circumstances under which a refund of a pre-
paid fee is required.

RPC 107. A lawyer and her client may agree to employ alternative dispute
resolution procedures to resolve disputes between themselves about legal fees.

RPC 141. An attorney's contingent fee in a case resolved by a structured set-
tlement should, if paid in a lump sum, be calculated in terms of the settlement's
present value.

RPC 148. A lawyer may not split a fee with another lawyer who does not
practice in her law firm unless the division is based upon the work done by each
lawyer or the client consents in writing, the fee is reasonable, and responsibility
is joint.

RPC 155. An attorney may charge a contingent fee to collect delinquent
child support.

RPC 158. A sum of money paid to a lawyer in advance to secure payment of
a fee which is yet to be earned and to which the lawyer is not entitled must be
deposited in the lawyer's trust account.

RPC 166. A lawyer may seek to renegotiate a fee agreement with a client pro-
vided he does not abandon or threaten to abandon his client to cut his losses or
to coerce a higher fee.

RPC 174. A legal fee for the collection of “med-pay” which is based upon the

amount collected is unreasonable.

RPC 190. A lawyer who agreed to bill a client on the basis of hours expended
may not bill the client on the same basis for reused work product.

RPC 196. A law firm may not charge a clearly excessive fee for legal represen-
tation even if the legal fee may be recovered from an opposing party.

RPC 205. A lawyer may receive a fee for referring a case to another lawyer
provided that, by written agreement with the client, both lawyers assume respon-
sibility for the representation and the total fee is reasonable.

RPC 222. Prior to the completion of legal services for a client, a lawyer may
not obtain a confession of judgment from a client to secure a fee.

RPC 231. A lawyer may not collect a contingent fee on the reimbursement
paid to the client's medical insurance provider in addition to a contingent fee on
the gross recovery if the total fee received by the lawyer is clearly excessive.

RPC 235. A lawyer may charge a client an houtly rate, or a flat rate, for his
or her services plus a contingent fee on the client's recovery provided the ultimate
fee paid by the client is not clearly excessive and the client is given an honest
assessment of the potential for recovery.

RPC 247. Opinion provides guidelines for receipt of payment of earned and
unearned fees by electronic transfers.

97 FEO 4. Opinion provides that flat fees may be collected at the beginning
of a representation, treated as presently owed to the lawyer, and deposited into
the lawyer's general operating account or paid to the lawyer but that if a collected
fee is clearly excessive under the circumstances of the representation a refund to
the client of some or all of the fee is required.

98 FEO 3. Subject to the requirements of law, a lawyer may add a finance
charge to a client's account if the client fails to pay the balance when due as agreed
with the client.

98 FEO 9. A lawyer may charge a client the actual cost of retrieving a closed
client file from storage, subject to certain conditions, provided the lawyer does
not withhold the file to extract payment.

98 FEO 14. A lawyer may participate in the solicitation of funds from third
parties to pay the legal fees of a client provided there is disclosure to contributors
and the funds are administered honestly.

99 FEO 1. A lawyer may not accept a referral fee or solicitor's fee for referring
a client to an investment advisor.

2000 FEO 5. A lawyer may not tell a client that any fee paid prior to the ren-
dition of legal services is “nonrefundable” although, by agreement with the client,
a lawyer may collect a flat fee for legal services to be rendered in the future and
treat the fee as earned immediately upon receipt subject to certain conditions.

2000 FEO 7. A lawyer may not charge the client a legal fee for the time
required to participate in the State Bar's fee dispute resolution program.

2002 FEO 4. A lawyer may collect a contingent fee and/or a court-awarded
attorney fee if consistent with the fee agreement with the client but may not collect
a clearly excessive total fee under any circumstance.

2005 FEO 11. Opinion examines the requirements for an interim account
used to pay the costs for real estate closings and also rules that the actual costs may
be marked up by the lawyer provided there is full disclosure and the overcharges
are not clearly excessive.

2005 FEO 12. Opinion explores a lawyer's obligation to return legal fees when
a third party is the payor.

2005 FEO 13. A minimum fee that will be billed against at an hourly rate and
is collected at the beginning of representation belongs to the client and must be
deposited into the trust account until earned and, upon termination of represen-
tation, the unearned portion of the fee must be returned to the client.

2006 FEO 2. A lawyer may only refer a client to a financing company if cer-
tain conditions are met.

2006 FEO 12. Opinion explores the circumstances under which a lawyer may
obtain litigation funding from a financing company.

2006 FEO 14. When a lawyer charges a fee for a consultation, and the lawyer
accepts payment, there is a client-lawyer relationship for the purposes of the Rules
of Professional Conduct.

2006 FEO 15. A lawyer may charge a reasonable dormancy fee against
unclaimed funds if the client agrees in advance and the fee meets other statutory
requirements.

2007 FEO 8. A lawyer may not charge a client for filing and presenting a
motion to withdraw unless withdrawal advances the client's objectives for the
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representation or the charge is approved by the court when ruling on a petition
for legal fees from a court-appointed lawyer.

2007 FEO 13. To insure honest billing predicated on houtly charges, the
lawyer must establish a reasonable houtly rate for his services and for the services
of his staff; disclose the basis for the amounts to be charged; avoid wasteful,
unnecessary, or redundant procedures; and make certain that the total cost to the
client is not clearly excessive.

2008 FEO 8. A provision in a law firm employment agreement for dividing
legal fees received after a lawyer's departure from a firm must be reasonable and
may not penalize or deter the withdrawing lawyer from taking clients with her.

2008 FEO 10. Opinion surveys prior ethics opinions on legal fees, sets forth
the ethical requirements for the different types of fees paid in advance, authorizes
minimum fees earned upon payment, and provides model fee provisions.

2010 FEO 4. A lawyer may accept barter dollars as payment for legal services
but all advance payments of litigation expenses by a barter exchange client must
be paid in cash or by check or credit card.

2010 FEO 6. If a lawyer associates another law firm in connection with a legal
matter, the lawyer may receive a fee in proportion to the services he performs in
the matter or he may receive a fee based on his assumption of joint responsibility
for the representation.

2010 FEO 10. A law firm may charge a client for the expenses associated with
a remote consultation, but may not charge a flat fee for the remote consultation
irrespective of the actual cost to the firm.

2011 FEO 10. A lawyer may advertise on a website that offers daily discounts
to consumers where the website company’s compensation is a percentage of the
amount paid to the lawyer if certain disclosures are made and certain conditions
are satisfied.

2012 FEO 3. A lawyer may charge interest on a delinquent client account,
without an advance agreement with the client, to the extent and in the manner
permitted by law.

2012 FEO 10. A lawyer may not participate as a network lawyer for a
company providing litigation or administrative support services for clients
with a particular legal/business problem unless certain conditions are satisfied.

2012 FEO 12. An agreement for a departing lawyer to pay his former firm a
percentage of any legal fee subsequently recovered from the continued represen-
tation of a contingent fee client by the departing lawyer does not violate Rule 5.6
if the agreement was negotiated by the departing lawyer and the firm after the
departing lawyer announced his departure from the firm and the specific percent-
age is a reasonable resolution of the dispute over the division of future fees.

2013 FEO 3. Opinion examines a lawyer’s responsibilities when charging and
collecting from a client for the expenses of representation.

2013 FEO 9. Opinion provides guidance to lawyers who work for a public
interest law organization that provides legal and non-legal services to its clientele
and that has an executive director who is not a lawyer.

2015 FEO 4. Opinion analyzes a lawyer’s professional responsibilities
when she discovers that she made an error that may adversely impact the
client’s case.

2018 FEO 4. A lawyer may offer clients on-site access to a financial bro-
kerage company as a payment option for legal fees so long as the lawyer is sat-
isfied that the financial arrangements offered by the company are legal, the
lawyer receives no consideration from the company, and the lawyer does not
recommend one payment option over another.

2018 FEO 6: Opinion rules that, with certain conditions, a lawyer may
include in a client’s fee agreement a provision allowing the lawyer’s purchase
of litigation cost protection insurance and requiring reimbursement of the
insurance premium from the clients funds in the event of a settlement or
favorable trial verdict.

2019 FEO 5. Opinion rules that a lawyer may receive virtual currency as
a flat fee for legal services, provided the fee is not clearly excessive and the
terms of Rule 1.8(a) are satisfied, but may not accept virtual currency as
entrusted funds to be billed against or to be held for the benefit of the lawyer,
the client, or any third party.

RULE 1.6: CONFIDENTIALITY OF INFORMATION

() A lawyer shall not reveal information acquired during the professional
relationship with a client unless the client gives informed consent, the disclosure

is impliedly authorized in order to carry out the representation or the disclosure
is permitted by paragraph (b).

(b) A lawyer may reveal information protected from disclosure by paragraph
(a) to the extent the lawyer reasonably believes necessary:

(1) to comply with the Rules of Professional Conduct, the law or court

order;

(2) to prevent the commission of a crime by the client;

(3) to prevent reasonably certain death or bodily harm;

(4) to prevent, mitigate, or rectify the consequences of a client’s criminal or

fraudulent act in the commission of which the lawyer’s services were used;

(5) to secure legal advice about the lawyer’s compliance with these Rules;

(6) to establish a claim or defense on behalf of the lawyer in a controversy

between the lawyer and the client; to establish a defense to a criminal charge

or civil claim against the lawyer based upon conduct in which the client was
involved; or to respond to allegations in any proceeding concerning the
lawyer’s representation of the client;

(7) to comply with the rules of a lawyers or judges assistance program

approved by the North Carolina State Bar or the North Carolina Supreme

Court; or

(8) to detect and resolve conflicts of interest arising from the lawyer’s change

of employment or from changes in the composition or ownership of a firm,

but only if the revealed information would not compromise the attorney-
client privilege or otherwise prejudice the client.

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or
unauthorized disclosure of, or unauthorized access to, information relating to
the representation of a client.

(d) The duty of confidentiality described in this Rule encompasses informa-
tion received by a lawyer then acting as an agent of a lawyers' or judges’ assis-
tance program approved by the North Carolina State Bar or the North Carolina
Supreme Court regarding another lawyer or judge seeking assistance or to
whom assistance is being offered. For the purposes of this Rule, “client” refers to
lawyers secking assistance from lawyers’ or judges’ assistance programs approved
by the North Carolina State Bar or the North Carolina Supreme Court.

Comment

(1] This Rule governs the disclosure by a lawyer of information relating to
the representation of a client acquired during the lawyer’s representation of the
client. See Rule 1.18 for the lawyer’s duties with respect to information provided
to the lawyer by a prospective client, Rule 1.9(c)(2) for the lawyer’s duty not to
reveal information acquired during a lawyer’s prior representation of a former
client, and Rules 1.8(b) and 1.9(c)(1) for the lawyer’s duties with respect to the
use of such information to the disadvantage of clients and former clients, and
Rule 8.6 for a lawyer’s duty to disclose information to rectify a wrongful convic-
tion.

[2] A fundamental principle in the client-lawyer relationship is that, in the
absence of the client’s informed consent, the lawyer must not reveal information
acquired during the representation. See Rule 1.0(f) for the definition of
informed consent. This contributes to the trust that is the hallmark of the client-
lawyer relationship. The client is thereby encouraged to seek legal assistance and
to communicate fully and frankly with the lawyer even as to embarrassing or
legally damaging subject matter. The lawyer needs this information to represent
the client effectively and, if necessary, to advise the client to refrain from wrong-
ful conduct. Almost without exception, clients come to lawyers in order to
determine their rights and what is, in the complex of laws and regulations,
deemed to be legal and correct. Based upon experience, lawyers know that
almost all clients follow the advice given, and the law is upheld.

(3] The principle of client-lawyer confidentiality is given effect by related
bodies of law: the attorney-client privilege, the work product doctrine and the
rule of confidentiality established in professional ethics. The attorney-client
privilege and work-product doctrine apply in judicial and other proceedings in
which a lawyer may be called as a witness or otherwise required to produce evi-
dence concerning a client. The rule of client-lawyer confidentiality applies in sit-
uations other than those where evidence is sought from the lawyer through
compulsion of law. The confidentiality rule, for example, applies not only to
matters communicated in confidence by the client but also to all information
acquired during the representation, whatever its source. A lawyer may not dis-
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close such information except as authorized or required by the Rules of
Professional Conduct or other law. See also Scope.

(4] Paragraph (a) prohibits a lawyer from revealing information acquired
during the representation of a client. This prohibition also applies to disclosures
by a lawyer that do not in themselves reveal protected information but could
reasonably lead to the discovery of such information by a third person. A
lawyer’s use of a hypothetical to discuss issues relating to the representation is
permissible so long as there is no reasonable likelihood that the listener will be
able to ascertain the identity of the client or the situation involved.

Authorized Disclosure

[5] Except to the extent that the clients instructions or special circumstances
limit that authority, a lawyer is impliedly authorized to make disclosures about a
client when appropriate in carrying out the representation. In some situations, for
example, a lawyer may be impliedly authorized to admit a fact that cannot prop-
etly be disputed or to make a disclosure that facilitates a satisfactory conclusion
to a matter. Lawyers in a firm may, in the course of the firm’s practice, disclose to
each other information relating to a client of the firm, unless the client has
instructed that particular information be confined to specified lawyers.

Disclosure Adverse to Client

[6] Although the public interest is usually best served by a strict rule requir-
ing lawyers to preserve the confidentiality of information acquired during the
representation of their clients, the confidentiality rule is subject to limited excep-
tions. In becoming privy to information about a client, a lawyer may foresee that
the client intends to commit a crime. Paragraph (b)(2) recognizes that a lawyer
should be allowed to make a disclosure to avoid sacrificing the interests of the
potential victim in favor of preserving the clients confidences when the client’s
purpose is wrongful. Similarly, paragraph (b)(3) recognizes the overriding value
of life and physical integrity and permits disclosure reasonably necessary to pre-
vent reasonably certain death or substantial bodily harm. Such harm is reason-
ably certain to occur if it will be suffered imminently or if there is a present and
substantial threat that a person will suffer such harm at a later date if the lawyer
fails to take action necessary to eliminate the threat. Thus, a lawyer who knows
that a client has accidentally discharged toxic waste into a town’s water supply
may reveal this information to the authorities if there is a present and substantial
risk that a person who drinks the water will contract a life-threatening or debil-
itating disease and the lawyer’s disclosure is necessary to eliminate the threat or
reduce the number of victims.

[7] A lawyer may have been innocently involved in past conduct by a client
that was criminal or fraudulent. Even if the involvement was innocent, however,
the fact remains that the lawyer’s professional services were made the instrument
of the client’s crime or fraud. The lawyer, therefore, has a legitimate interest in
being able to rectify the consequences of such conduct, and has the professional
right, although not a professional duty, to rectify the situation. Exercising that
right may require revealing information acquired during the representation.
Paragraph (b)(4) gives the lawyer professional discretion to reveal such informa-
tion to the extent necessary to accomplish rectification.

(8] Although paragraph (b)(2) does not require the lawyer to reveal the
clients anticipated misconduct, the lawyer may not counsel or assist the client
in conduct the lawyer knows is criminal or fraudulent. See Rule 1.2(d). See also
Rule 1.16 with respect to the lawyer’s obligation or right to withdraw from the
representation of the client in such circumstances. Where the client is an organ-
ization, the lawyer may be in doubt whether contemplated conduct will actually
be carried out by the organization. Where necessary to guide conduct in con-
nection with this Rule, the lawyer may make inquiry within the organization as
indicated in Rule 1.13(b).

[9] Paragraph (b)(4) addresses the situation in which the lawyer does not
learn of the clients crime or fraud untl after it has been consummated.
Although the client no longer has the option of preventing disclosure by refrain-
ing from the wrongful conduct, there will be situations in which the loss suf-
fered by the affected person can be prevented, rectified or mitigated. In such sit-
uations, the lawyer may disclose information acquired during the representation
to the extent necessary to enable the affected persons to prevent or mitigate rea-
sonably certain losses or to attempt to recoup their losses. Paragraph (b)(4) does
not apply when a person who has committed a crime or fraud thereafter
employs a lawyer for representation concerning that offense.

[10] A lawyers confidentiality obligations do not preclude a lawyer from

securing confidential legal advice about the lawyer’s personal responsibility to
comply with these Rules. In most situations, disclosing information to secure
such advice will be impliedly authorized for the lawyer to carry out the repre-
sentation. Even when the disclosure is not impliedly authorized, paragraph
(b)(5) permits such disclosure because of the importance of a lawyer’s compli-
ance with the Rules of Professional Conduct.

[11] Where a legal claim or disciplinary charge alleges complicity of the
lawyer in a client’s conduct or other misconduct of the lawyer involving repre-
sentation of the client, the lawyer may respond to the extent the lawyer reason-
ably believes necessary to establish a defense. The same is true with respect to a
claim involving the conduct or representation of a former client. Such a charge
can arise in a civil, criminal, disciplinary or other proceeding and can be based
on a wrong allegedly committed by the lawyer against the client or on a wrong
alleged by a third person, for example, a person claiming to have been defrauded
by the lawyer and client acting together. The lawyer’s right to respond arises
when an assertion of such complicity has been made. Paragraph (b)(6) does not
require the lawyer to await the commencement of an action or proceeding that
charges such complicity, so that the defense may be established by responding
directly to a third party who has made such an assertion. The right to defend
also applies, of course, where a proceeding has been commenced.

[12] A lawyer entitled to a fee is permitted by paragraph (b)(6) to prove the
services rendered in an action to collect it. This aspect of the rule expresses the
principle that the beneficiary of a fiduciary relationship may not exploit it to the
detriment of the fiduciary.

[13] Other law may require that a lawyer disclose information about a client.
Whether such a law supersedes Rule 1.6 is a question of law beyond the scope
of these Rules. When disclosure of information acquired during the representa-
tion appears to be required by other law, the lawyer must discuss the matter with
the client to the extent required by Rule 1.4. If, however, the other law super-
sedes this Rule and requires disclosure, paragraph (b)(1) permits the lawyer to
make such disclosures as are necessary to comply with the law.

[14] Paragraph (b)(1) also permits compliance with a court order requiring
a lawyer to disclose information relating to a client’s representation. If a lawyer
is called as a witness to give testimony concerning a client or is otherwise ordered
to reveal information relating to the client’s representation, however, the lawyer
must, absent informed consent of the client to do otherwise, assert on behalf of
the client all nonfrivolous claims that the information sought is protected
against disclosure by the attorney-client privilege or other applicable law. In the
event of an adverse ruling, the lawyer must consult with the client about the pos-
sibility of appeal. See Rule 1.4. Unless review is sought, however, paragraph
(b)(1) permits the lawyer to comply with the courts order.

[15] Paragraph (b) permits disclosure only to the extent the lawyer reason-
ably believes the disclosure is necessary to accomplish one of the purposes spec-
ified. Where practicable, the lawyer should first seek to persuade the client to
take suitable action to obviate the need for disclosure. In any case, a disclosure
adverse to the client’s interest should be no greater than the lawyer reasonably
believes necessary to accomplish the purpose. If the disclosure will be made in
connection with a judicial proceeding, the disclosure should be made in a man-
ner that limits access to the information to the tribunal or other persons having
a need to know it and appropriate protective orders or other arrangements
should be sought by the lawyer to the fullest extent practicable.

[16] Paragraph (b) permits but does not require the disclosure of informa-
tion acquired during a client’s representation to accomplish the purposes spec-
ified in paragraphs (b)(1) through (b)(7). In exercising the discretion con-
ferred by this Rule, the lawyer may consider such factors as the nature of the
lawyer’s relationship with the client and with those who might be injured by
the client, the lawyer’s own involvement in the transaction and factors that
may extenuate the conduct in question. When practical, the lawyer should
first seek to persuade the client to take suitable action, making it unnecessary
for the lawyer to make any disclosure. A lawyer’s decision not to disclose as
permitted by paragraph (b) does not violate this Rule. Disclosure may be
required, however, by other Rules. Some Rules require disclosure only if such
disclosure would be permitted by paragraph (b). See Rules 1.2(d), 4.1(b), 8.1
and 8.3. Rule 3.3, on the other hand, requires disclosure in some circum-
stances regardless of whether such disclosure is permitted by this Rule. See

Rule 3.3(c).
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Detection of Conflicts of Interest

[17] Paragraph (b)(8) recognizes that lawyers in different firms may need
to disclose limited information to each other to detect and resolve conflicts of
interest, such as when a lawyer is considering an association with another firm,
two or more firms are considering a merger, or a lawyer is considering the pur-
chase of a law practice. See Rule 1.17, Comment [8]. Under these circum-
stances, lawyers and law firms are permitted to disclose limited information,
but only once substantive discussions regarding the new relationship have
occurred. Any such disclosure should ordinarily include no more than the
identity of the persons and entities involved in a matter, a brief summary of
the general issues involved, and information about whether the matter has ter-
minated. Even this limited information, however, should be disclosed only to
the extent reasonably necessary to detect and resolve conflicts of interest that
might arise from the possible new relationship. Moreover, the disclosure of
any information is prohibited if it would compromise the attorney-client priv-
ilege or otherwise prejudice the client (e.g., the fact that a corporate client is
secking advice on a corporate takeover that has not been publicly announced;
that a person has consulted a lawyer about the possibility of divorce before the
person’s intentions are known to the person’s spouse; or that a person has con-
sulted a lawyer about a criminal investigation that has not led to a public
charge). Under those circumstances, paragraph (a) prohibits disclosure unless
the client or former client gives informed consent. A lawyer’s fiduciary duty
to the lawyer’s firm may also govern a lawyers conduct when exploring an
association with another firm and is beyond the scope of these Rules.

[18] Any information disclosed pursuant to paragraph (b)(8) may be used
or further disclosed only to the extent necessary to detect and resolve conflicts
of interest. Paragraph (b)(8) does not restrict the use of information acquired
by means independent of any disclosure pursuant to paragraph (b)(8).
Paragraph (b)(8) also does not affect the disclosure of information within a
law firm when the disclosure is otherwise authorized, such as when a lawyer
in a firm discloses information to another lawyer in the same firm to detect
and resolve conflicts of interest that could arise in connection with undertak-
ing a new representation. See Comment [5].

Acting Competently to Preserve Confidentiality

[19] Paragraph (c) requires a lawyer to act competently to safeguard infor-
mation acquired during the representation of a client against unauthorized
access by third parties and against inadvertent or unauthorized disclosure by the
lawyer or other persons who are participating in the representation of the client
or who are subject to the lawyer’s supervision. See Rules 1.1, 5.1 and 5.3. The
unauthorized access to, or the inadvertent or unauthorized disclosure of, infor-
mation acquired during the professional relationship with a client does not con-
stitute a violation of paragraph (c) if the lawyer has made reasonable efforts to
prevent the access or disclosure. Factors to be considered in determining the rea-
sonableness of the lawyer’s efforts include, but are not limited to, the sensitivity
of the information, the likelihood of disclosure if additional safeguards are not
employed, the cost of employing additional safeguards, the difficulty of imple-
menting the safeguards, and the extent to which the safeguards adversely affect
the lawyer’s ability to represent clients (e.g., by making a device or important
piece of software excessively difficult to use). A client may require the lawyer to
implement special security measures not required by this Rule, or may give
informed consent to forgo security measures that would otherwise be required
by this Rule. Whether a lawyer may be required to take additional steps to safe-
guard a client’s information to comply with other law—such as state and federal
laws that govern data privacy, or that impose notification requirements upon the
loss of, or unauthorized access to, electronic information—is beyond the scope
of these Rules. For a lawyer’s duties when sharing information with nonlawyers
outside the lawyer’s own firm, see Rule 5.3, Comments [3]-[4].

[20] When transmitting a communication that includes information
acquired during the representation of a client, the lawyer must take reasonable
precautions to prevent the information from coming into the hands of unin-
tended recipients. This duty, however, does not require that the lawyer use spe-
cial security measures if the method of communication affords a reasonable
expectation of privacy. Special circumstances, however, may warrant special pre-
cautions. Factors to be considered in determining the reasonableness of the
clients expectation of confidentiality include the sensitivity of the information
and the extent to which the privacy of the communication is protected by law

or by a confidentiality agreement. A client may require the lawyer to implement
special security measures not required by this Rule or may give informed con-
sent to the use of a means of communication that would otherwise be prohib-
ited by this Rule. Whether a lawyer may be required to take additional steps to
comply with other law, such as state and federal laws that govern data privacy,
is beyond the scope of these Rules.

Former Client

[21] The duty of confidentiality continues after the client-lawyer relation-
ship has terminated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition
against using such information to the disadvantage of the former client.

Lawyers Assistance Program

[22] Information about a lawyer’s or judge’s misconduct or fitness may be
received by a lawyer in the course of that lawyer’s participation in an approved
lawyers’ or judges’ assistance program. In that circumstance, providing for the
confidentiality of such information encourages lawyers and judges to seek help
through such programs. Conversely, without such confidentiality, lawyers and
judges may hesitate to seck assistance, which may then result in harm to their
professional careers and injury to their clients and the public. The rule, there-
fore, requires that any information received by a lawyer on behalf of an approved
lawyers’ or judges assistance program be regarded as confidential and protected
from disclosure to the same extent as information received by a lawyer in any
conventional client-lawyer relationship.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: July 24, 1997

Amendments Approved by the Supreme Court: March 1, 2003; October 2,
2014; March 16, 2017

ETHICS OPINION NOTES

CPR 284. An attorney who, in the course of representing one spouse, obtains
confidential information bearing upon the criminal conduct of the other spouse
must not disclose such information.

CPR 300. An attorney, after being discharged, cannot discuss the client's case
with the client's new attorney without the client's consent.

CPR 313. An attorney may not voluntarily disclose confidential information
concerning a client's criminal record.

CPR 362. An attorney may not disclose the perjury of his partner's client.

CPR 374. Information concerning apparent tax fraud obtained by an attor-
ney employed by a fire insurer to depose insureds concerning claims is confiden-
tial and may not be disclosed without the insurer's consent.

RPC 12. An attorney may reveal confidential information to correct a mis-
take if disclosure is impliedly authorized by the client.

RPC 21. An attorney may send a demand letter to an adverse party without
identifying the client by name.

RPC 23. An attorney does not need the consent of the client to file Form
1099 including confidential information with the IRS incident to a real estate
transaction since such is required by law.

RPC 33. An attorney may not disclose confidential information concerning
the client's identity and criminal record without the client's consent nor may an
attorney misrepresent such information to the court. In response to a direct ques-
tion from the court concerning such matters, an attorney may not misrepresent
the defendant's criminal record but is under no ethical obligation to respond. If
the client misrepresents his identity or record under oath, the attorney must ask
the client to correct the misstatements. If the client refuses, the attorney must
seek to withdraw. (But see Rule 3.3)

RPC 62. An attorney may disclose client confidences necessary to protect her
reputation where a claim alleging malpractice is brought by a former client
against the insurance company which employed the attorney to represent the for-
mer client.

RPC 77. A lawyer may disclose confidential information to his or her lia-
bility insurer to defend against a claim but not for the sole purpose of assuring
coverage.

RPC 113. A lawyer may disclose information concerning advice given to a
client at a closing in regard to the significance of the client's lien affidavit.

RPC 117. An attorney may not reveal confidential information concerning a
client's contagious disease without the client's consent.

RPC 120. An attorney may, but need not necessarily, disclose confidential
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information concerning child abuse pursuant to a statutory requirement.

RPC 133. A law firm may make its waste paper available for recycling.

RPC 157. A lawyer may seck the appointment of a guardian for a client the
lawyer believes to be incompetent but in so doing the lawyer may disclose only
her belief that there exists a good faith basis for the relief requested and may
not disclose confidential information which led her to conclude the client is
incompetent.

RPC 175. A lawyer may ethically exercise his or her discretion to decide
whether to reveal confidential information concerning child abuse or neglect pur-
suant to a statutory requirement.

RPC 179. A lawyer must comply with the client's request that the informa-
tion regarding a settlement be kept confidential if the client enters into a settle-
ment agreement conditioned upon maintaining the confidentiality of the terms
of the settlement.

RPC 195. The attorney who represented an estate and the personal represen-
tative in her official capacity may divulge confidential information relating to the
representation of the estate and the personal representative to the substitute per-
sonal representative of the estate.

RPC 206. A lawyer may disclose the confidential information of a deceased
client to the personal representative of the client's estate but not to the heirs of
the estate.

RPC 209. Opinion provides guidelines for the disposal of closed client files.

RPC 215. When using a cellular or cordless telephone or any other unsecure
method of communication, a lawyer must take steps to minimize the risk that
confidential information may be disclosed.

RPC 230. A lawyer representing a client on a good faith claim for social secu-
rity disability benefits may withhold evidence of an adverse medical report in a
hearing before an administrative law judge if not required by law or court order
to produce such evidence. (But see Rule 3.3.)

RPC 244. Although a lawyer asks a prospective client to sign a form stating
that no client-lawyer relationship will be created by reason of a free consultation
with the lawyer, the lawyer may not subsequently disclaim the creation of a
client-lawyer relationship and represent the opposing party.

RPC 246. Under certain circumstances, a lawyer may not represent a party
whose interests are opposed to the interests of a prospective client if confidential
information of the prospective client must be used in the representation.

RPC 252. A lawyer in receipt of materials that appear on their face to be sub-
ject to the attorney-client privilege or otherwise confidential, which were inad-
vertently sent to the lawyer by the opposing party or opposing counsel, should
refrain from examining the materials and return them to the sender.

98 FEO 5. A defense lawyer may remain silent while the prosecutor pres-
ents an inaccurate driving record to the court provided the lawyer and client
did not criminally or fraudulently misrepresent the driving record to the pros-
ecutor or the court, and further provided, that on application for a limited
driving privilege, there is no misrepresentation to the court about the client's
prior driving record.

98 FEO 10. An insurance defense lawyer may not disclose confidential infor-
mation about an insured's representation in bills submitted to an independent
audit company at the insurance carrier's request unless the insured consents.

98 FEO 16. A lawyer may represent a person who is resisting an incompe-
tency petition although the person may suffer from a mental disability, provided
the lawyer determines that resisting the incompetency petition is not frivolous.

98 FEO 18. A lawyer representing a minor owes the duty of confidentiality
to the minor and may only disclose confidential information to the minor's par-
ent, without the minor's consent, if the parent is the legal guardian of the minor
and the disclosure of the information is necessary to make a binding legal deci-
sion about the subject matter of the representation.

98 FEO 20. Subject to a statute prohibiting the withholding of the informa-
tion, a lawyer's duty to disclose confidential client information to a bankruptcy
court ends when the case is closed although the debtor's duty to report new prop-
erty continues for 180 days after the date of filing the petition.

99 FEO 11. An insurance defense lawyer may not submit billing information
to an independent audit company at the insurance carrier's request unless the
insured's consent to the disclosure, obtained by the insurance carrier, was
informed.

99 FEO 15. A lawyer with knowledge that a former client is defrauding a

bankruptcy court may reveal the confidences of the former client if required by
law or if necessary to rectify the fraud.

2000 FEO 11. A lawyer who was formerly in-house legal counsel for a cor-
poration must obtain the permission of a court prior to disclosing confidential
information of the corporation to support a personal claim for wrongful termi-
nation.

2002 FEO 7. Opinion clarifies RPC 206 by ruling that a lawyer may reveal
the relevant confidential information of a deceased client in a will contest pro-
ceeding if the attorney/client privilege does not apply to the lawyer’s testimony.

2003 FEO 9. A lawyer may participate in a settlement agreement that con-
tains a provision limiting or prohibiting disclosure of information obtained
during the representation even though the provision will effectively limit the
lawyer's ability to represent future claimants.

2003 FEO 15. An attorney may provide an accounting of disbursements of
sums recovered for a personal injury claimant as required by N.C.G.S. § 44-50.1.

2004 FEO 6. A lawyer may disclose confidential client information to collect
a fee, including information necessary to support a claim that the corporate veil
should be pierced, provided the claim is advanced in good faith.

2005 FEO 4. Absent consent to disclose from the parent, a lawyer may not
reveal confidences received from a parent secking representation of a minor.

2005 FEO 9. A lawyer for a publicly traded company does not violate the
Rules of Professional Conduct if the lawyer “reports out” confidential informa-
tion as permitted by SEC regulations.

2006 FEO 1. A lawyer who represents the employer and its workers' com-
pensation carrier must share the case evaluation, litigation plan, and other infor-
mation with both clients unless the clients give informed consent to withhold
such information.

2006 FEO 10. A lawyer must use reasonable care under the circumstances to
protect from disclosure a client's confidential health information and is encour-
aged, but not required, to use similar care with regard to health information of
third parties.

2007 FEO 2. A lawyer may not take possession of a client's contraband if pos-
session s itself a crime and, unless there is an exception allowing disclosure of
confidential information, the lawyer may not disclose confidential information
relative to the contraband.

2007 FEO 12. A lawyer may outsource limited legal support services to a for-
eign lawyer or a nonlawyer (collectively “foreign assistants”) provided the lawyer
propetly selects and supervises the foreign assistants, ensures the preservation of
client confidences, avoids conflicts of interests, discloses the outsourcing, and
obtains the client's advanced informed consent.

2008 FEO 1. A lawyer representing an undocumented worker in a workers'
compensation action has a duty to correct court documents containing false
statements of material fact and is prohibited from introducing evidence in sup-
port of the proposition that an alias is the client's legal name.

2008 FEO 3. A lawyer may assist a pro se litigant by drafting pleadings and
giving advice without making an appearance in the proceeding and without dis-
closing or ensuring the disclosure of his assistance to the court unless required to
do so by law or court order.

2008 FEO 5. Client files may be stored on a website accessible by clients via
the internet provided the confidentiality of all client information on the website
is protected.

2008 FEO 13. Unless affected clients expressly consent to the disclosure
of their confidential information, a lawyer may allow a title insurer to audit
the lawyer's real estate trust account and reconciliation reports only if certain
written assurances to protect client confidences are obtained from the title
insurer, the audited account is only used for real estate closings and the audit
is limited to certain records and to real estate transactions insured by the title
insurer.

2009 FEO 1. A lawyer must use reasonable care to prevent the disclosure
of confidential client information hidden in metadata when transmitting an
electronic communication and a lawyer who receives an electronic communi-
cation from another party or another party's lawyer must refrain from search-
ing for and using confidential information found in the metadata embedded
in the document.

2009 FEO 3. A lawyer has a professional obligation not to encourage or allow
a nonlawyer employee to disclose confidences of a previous employer's clients for
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purposes of solicitation.

2009 FEO 8. A lawyer for a party to a partition proceeding may subsequently
serve as a commissioner for the sale but not as a commissioner for the partition-
ing of the property.

2009 FEO 14. A lawyer participating in a real estate transaction may not
place his client’s title insurance with a title insurance agency in which the lawyer’s
spouse has any ownership interest.

2011 FEO 6. A law firm may contract with a vendor of software as a service pro-
vided the lawyer uses reasonable care to safeguard confidental client information.

2011 FEO 14. A lawyer must obtain client consent, confirmed in writing,
before outsourcing its transcription and typing needs to a company located in a
foreign jurisdiction.

2011 FEO 16. A criminal defense lawyer accused of ineffective assistance of
counsel by a former client may share confidential client information with prose-
cutors to help establish a defense to the claim so long as the lawyer reasonably
believes a response is necessary and the response is narrowly tailored to respond
to the allegations.

2012 FEO 5. A lawyer representing an employer must evaluate whether
email messages an employee sent to and received from the employee’s lawyer
using the employer’s business email system are protected by the attorney-client
privilege and, if so, decline to review or use the messages unless a court deter-
mines that the messages are not privileged.

2012 FEO 9. A lawyer asked to represent a child in a contested custody
or visitation case should decline the appointment unless the order of
appointment identifies the lawyer’s role and specifies the responsibilities of
the lawyer.

2012 FEO 10. A lawyer may not participate as a network lawyer for a
company providing litigation or administrative support services for clients
with a particular legal/business problem unless certain conditions are satisfied.

2013 FEO 5. A lawyer/trustee must explain his role in a foreclosure pro-
ceeding to any unrepresented party that is an unsophisticated consumer of
legal services; if he fails to do so and that party discloses material confidential
information, the lawyer may not represent the other party in a subsequent,
related adversarial proceeding unless there is informed consent.

2013 FEO 12. Pursuant to an applicable exception to the duty of confi-
dentiality, when a client terminates representation in a worker’s compensation
case, the subsequently hired lawyer may disclose the settlement terms to the
former lawyer to resolve a pre-litigation claim for fee division.

2014 FEO 1. Opinion encourages lawyers to become mentors to law stu-
dents and new lawyers (“protégés”) who are not employees of the mentor’s
firm and examines the application of the duty of confidentiality to client com-
munications to which a protégé maybe privy.

2015 FEO 5. In post-conviction or appellate proceedings, a discharged
lawyer may discuss a former client’s case and turn over the former client’s file
to successor counsel if the former client consents or the disclosure is impliedly
authorized.

2016 FEO 4. A lawyer may not disclose financial information obtained
during the representation of a former client to assist the sheriff with the exe-
cution on a judgment for unpaid legal fees.

RULE 1.7: CONFLICT OF INTEREST: CURRENT CLIENTS

(a) Except as provided in paragraph (b), a lawyer shall not represent a client
if the representation involves a concurrent conflict of interest. A concurrent con-
flict of interest exists if:

(1) the representation of one client will be directly adverse to another client;

or

(2) the representation of one or more clients may be materially limited by the

lawyer’s responsibilities to another client, a former client, or a third person,

or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide com-

petent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client

against another client represented by the lawyer in the same litigation or

other proceeding before a tribunal; and
(4) each affected client gives informed consent, confirmed in writing.

Comment

General Principles

[1] Loyalty and independent judgment are essential elements in the lawyers
relationship to a client. Concurrent conflicts of interest can arise from the lawyer’s
responsibilities to another client, a former client or a third person or from the
lawyer’s own interests. For specific Rules regarding certain concurrent conflicts of
interest, see Rule 1.8. For former client conflicts of interest, see Rule 1.9. For con-
flicts of interest involving prospective clients, see Rule 1.18. For definitions of
“informed consent” and “confirmed in writing,” see Rule 1.0(f) and (c).

[2] Resolution of a conflict of interest problem under this Rule requires
the lawyer to: 1) clearly identify the client or clients; 2) determine whether a
conflict of interest exists; 3) decide whether the representation may be under-
taken despite the existence of a conflict, i.e., whether the conflict is con-
sentable; and 4) if so, consult with the clients affected under paragraph (a) and
obtain their informed consent, confirmed in writing. The clients affected
under paragraph (a) include both of the clients referred to in paragraph (a)(1)
and the one or more clients whose representation might be materially limited
under paragraph (a)(2).

(3] A conflict of interest may exist before representation is undertaken, in
which event the representation must be declined, unless the lawyer obtains the
informed consent of each client under the conditions of paragraph (b). To deter-
mine whether a conflict of interest exists, a lawyer should adopt reasonable pro-
cedures, appropriate for the size and type of firm and practice, to determine in
both litigation and non-litigation matters the persons and issues involved. See
also Comment to Rule 5.1. Ignorance caused by a failure to institute such pro-
cedures will not excuse a lawyer’s violation of this Rule. As to whether a client-
lawyer relationship exists or, having once been established, is continuing, see
Comment to Rule 1.3 and Scope.

(4] If a conflict arises after representation has been undertaken, the lawyer
ordinarily must withdraw from the representation, unless the lawyer has
obtained the informed consent of the client under the conditions of paragraph
(b). See Rule 1.16. Where more than one client is involved, whether the lawyer
may continue to represent any of the clients is determined both by the lawyer’s
ability to comply with duties owed to the former client and by the lawyer’s abil-
ity to represent adequately the remaining client or clients, given the lawyers
duties to the former client. See Rule 1.9. See also Comments [5] and [29] to
this Rule.

[5] Unforeseeable developments, such as changes in corporate and other
organizational affiliations or the addition or realignment of parties in litigation,
might create conflicts in the midst of a representation, as when a company sued
by the lawyer on behalf of one client is bought by another client represented by
the lawyer in an unrelated matter. Depending on the circumstances, the lawyer
may have the option to withdraw from one of the representations in order to
avoid the conflict. The withdrawing lawyer must seek court approval where nec-
essary and take steps to minimize harm to the clients. See Rule 1.16. The lawyer
must continue to protect the confidences of the client from whose representation
the lawyer has withdrawn. See Rule 1.9(c).

Identifying Conflicts of Interest: Directly Adverse

[6] Loyalty to a current client prohibits undertaking representation directly
adverse to that client without that client’s informed consent. Thus, absent con-
sent, a lawyer may not act as an advocate in one matter against a person the
lawyer represents in some other matter, even when the matters are wholly unre-
lated. The client as to whom the representation is directly adverse is likely to feel
betrayed, and the resulting damage to the client-lawyer relationship is likely to
impair the lawyer’s ability to represent the client effectively. In addition, the client
on whose behalf the adverse representation is undertaken reasonably may fear
that the lawyer will pursue that client’s case less effectively out of deference to the
other client, i.e., that the representation may be materially limited by the lawyer’s
interest in retaining the current client. Similarly, a directly adverse conflict may
arise when a lawyer is required to cross-examine a client who appears as a witness
in a lawsuit involving another client, as when the testimony will be damaging to
the client who is represented in the lawsuit. On the other hand, simultaneous
representation in unrelated matters of clients whose interests are only economi-
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cally adverse, such as representation of competing economic enterprises in unre-
lated litigation, does not ordinarily constitute a conflict of interest and thus may
not require consent of the respective clients.

[7] Directly adverse conflicts can also arise in transactional matters. For
example, if a lawyer is asked to represent the seller of a business in negotiations
with a buyer represented by the lawyer, not in the same transaction but in anoth-
er, unrelated matter, the lawyer could not undertake the representation without
the informed consent of each client.

Identifying Conflicts of Interest: Material Limitation

[8] Even where there is no direct adverseness, a conflict of interest exists if a
lawyer’s ability to consider, recommend or carry out an appropriate course of
action for the client may be materially limited as a result of the lawyers other
responsibilities or interests. For example, a lawyer asked to represent a seller of
commercial real estate, a real estate developer and a commercial lender is likely
to be materially limited in the lawyer’s ability to recommend or advocate all pos-
sible positions that each might take because of the lawyer’s duty of loyalty to the
others. The conflict in effect forecloses alternatives that would otherwise be avail-
able to the client. The mere possibility of subsequent harm does not itself pre-
clude the representation or require disclosure and consent. The critical questions
are the likelihood that a difference in interests will eventuate and, if it does,
whether it will materially interfere with the lawyer’s independent professional
judgment in considering alternatives or foreclose courses of action that reason-
ably should be pursued on behalf of the client.

Lawyer’s Responsibilities to Former Clients and Other Third Persons

[9] In addition to conflicts with other current clients, a lawyer’s duties of loy-
alty and independence may be materially limited by responsibilities to former
clients under Rule 1.9 or by the lawyer’s responsibilities to other persons, such as
fiduciary duties arising from a lawyer’s service as a trustee, executor or corporate
director.

Personal Interest Conflicts

[10] The lawyers own interests should not be permitted to have an adverse
effect on representation of a client. For example, if the probity of a lawyers own
conduct in a transaction is in serious question, it may be difficult or impossible
for the lawyer to give a client detached advice. Similarly, when a lawyer has dis-
cussions concerning possible employment with an opponent of the lawyers
client, or with a law firm representing the opponent, such discussions could
materially limit the lawyer’s representation of the client. In addition, a lawyer
may not allow related business interests to affect representation, for example, by
referring clients to an enterprise in which the lawyer has an undisclosed financial
interest. See Rule 1.8 for specific Rules pertaining to a number of personal inter-
est conflicts, including business transactions with clients. See also Rule 1.10 (per-
sonal interest conflicts under Rule 1.7 ordinarily are not imputed to other
lawyers in a law firm).

[11] When lawyers representing different clients in the same matter or in
substantially related matters are closely related by blood or marriage, there may
be a significant risk that client confidences will be revealed and that the lawyer’s
family relationship will interfere with both loyalty and independent professional
judgment. As a result, each client is entitled to know of the existence and impli-
cations of the relationship between the lawyers before the lawyer agrees to under-
take the representation. Thus, a lawyer related to another lawyer, e.g., as parent,
child, sibling or spouse, ordinarily may not represent a client in a matter where
that lawyer is representing another party, unless each client gives informed con-
sent. The disqualification arising from a close family relationship is personal and
ordinarily is not imputed to members of firms with whom the lawyers are asso-
ciated. See Rule 1.10.

[12] A lawyer is prohibited from engaging in sexual relationships with a client
unless the sexual relationship predates the formation of the client-lawyer relation-
ship. See Rule 1.19.

Interest of Person Paying for a Lawyer’ Service

[13] A lawyer may be paid from a source other than the client, including a
co-client, if the client is informed of that fact and consents and the arrangement
does not compromise the lawyer’s duty of loyalty or independent judgment to
the client. See Rule 1.8(f). If acceptance of the payment from any other source
presents a significant risk that the lawyer’s representation of the client will be
materially limited by the lawyers own interest in accommodating the person
paying the lawyer’s fee or by the lawyer’s responsibilities to a payer who is also a

co-client, then the lawyer must comply with the requirements of paragraph (b)
before accepting the representation, including determining whether the conflict
is consentable and, if so, that the client has adequate information about the
material risks of the representation.

Prohibited Representations

[14] Ordinarily, clients may consent to representation notwithstanding a
conflict. However, as indicated in paragraph (b), some conflicts are noncon-
sentable, meaning that the lawyer involved cannot propetly ask for such agree-
ment or provide representation on the basis of the client’s consent. When the
lawyer is representing more than one client, the question of consentability must
be resolved as to each client.

[15] Consentability is typically determined by considering whether the
interests of the clients will be adequately protected if the clients are permitted
to give their informed consent to representation burdened by a conflict of
interest. Thus, under paragraph (b)(1), representation is prohibited if in the cir-
cumstances the lawyer cannot reasonably conclude that the lawyer will be able
to provide competent and diligent representation. See Rule 1.1 (competence)
and Rule 1.3 (diligence).

[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the
representation is prohibited by applicable law. For example, in some states sub-
stantive law provides that the same lawyer may not represent more than one
defendant in a capital case, even with the consent of the clients, and under federal
criminal statutes certain representations by a former government lawyer are pro-
hibited, despite the informed consent of the former client. In addition, decisional
law in some states limits the ability of a governmental client, such as a munici-
pality, to consent to a conflict of interest.

[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of
the institutional interest in vigorous development of each client’s position when
the clients are aligned directly against each other in the same litigation or other
proceeding before a tribunal. Whether clients are aligned directly against each
other within the meaning of this paragraph requires examination of the context
of the proceeding. Although this paragraph does not preclude a lawyer’s multiple
representation of adverse parties to a mediation (because mediation is not a pro-
ceeding before a “tribunal” under Rule 1.0(n)), such representation may be pre-
cluded by paragraph (b)(1).

Informed Consent

[18] Informed consent requires that each affected client be aware of the rel-
evant circumstances and of the material and reasonably foreseeable ways that the
conflict could have adverse effects on the interests of that client. See Rule 1.0(f)
(informed consent). The information required depends on the nature of the con-
flict and the nature of the risks involved. When representation of multiple clients
in a single matter is undertaken, the information must include the implications
of the common representation, including possible effects on loyalty, confidential-
ity and the attorney-client privilege and the advantages and risks involved. See
Comments [30] and [31] (effect of common representation on confidentiality).

[19] Under some circumstances it may be impossible to make the disclosure
necessary to obtain consent. For example, when the lawyer represents different
clients in related matters and one of the clients refuses to consent to the disclo-
sure necessary to permit the other client to make an informed decision, the
lawyer cannot properly ask the latter to consent. In some cases the alternative to
common representation can be that each party may have to obtain separate rep-
resentation with the possibility of incurring additional costs. These costs, along
with the benefits of securing separate representation, are factors that may be con-
sidered by the affected client in determining whether common representation is
in the client’s interests.

Consent Confirmed in Writing

[20] Paragraph (b) requires the lawyer to obtain the informed consent of the
client, confirmed in writing. Such a writing may consist of a document executed
by the client or one that the lawyer promptly records and transmits to the client
following an oral consent. See Rule 1.0(c). See also Rule 1.0(0) (writing includes
electronic transmission). If it is not feasible to obtain or transmit the writing at
the time the client gives informed consent, then the lawyer must obtain or trans-
mit it within a reasonable time thereafter. See Rule 1.0(c). The requirement of a
writing does not supplant the need in most cases for the lawyer to talk with the
client, to explain the risks and advantages, if any, of representation burdened
with a conflict of interest, as well as reasonably available alternatives, and to
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afford the client a reasonable opportunity to consider the risks and alternatives
and to raise questions and concerns. Rather, the writing is required in order to
impress upon clients the seriousness of the decision the client is being asked to
make and to avoid disputes or ambiguities that might later occur in the absence
of a writing.

Revoking Consent

[21] A client who has given consent to a conflict may revoke the consent and,
like any other client, may terminate the lawyer’s representation at any time.
Whether revoking consent to the clients own representation precludes the lawyer
from continuing to represent other clients depends on the circumstances, includ-
ing the nature of the conflict, whether the client revoked consent because of a
material change in circumstances, the reasonable expectations of the other client
and whether material detriment to the other clients or the lawyer would result.

Consent to Future Conflict

[22] Whether a lawyer may propetly request a client to waive conflicts that
might arise in the future is subject to the test of paragraph (b). The effectiveness
of such waivers is generally determined by the extent to which the client reason-
ably understands the material risks that the waiver entails. The more comprehen-
sive the explanation of the types of future representations that might arise and
the actual and reasonably foreseeable adverse consequences of those representa-
tions, the greater the likelihood that the client will have the requisite understand-
ing. Thus, if the client agrees to consent to a particular type of conflict with
which the client is already familiar, then the consent ordinarily will be effective
with regard to that type of conflict. If the consent is general and open-ended,
then the consent ordinarily will be ineffective, because it is not reasonably likely
that the client will have understood the material risks involved. On the other
hand, if the client is an experienced user of the legal services involved and is rea-
sonably informed regarding the risk that a conflict may arise, such consent is
more likely to be effective, particularly if; e.g., the client is independently repre-
sented by other counsel in giving consent and the consent is limited to future
conflicts unrelated to the subject of the representation. In any case, advance con-
sent cannot be effective if the circumstances that materialize in the future are
such as would make the conflict nonconsentable under paragraph (b).

Confflicts in Litigation

[23] Paragraph (b)(3) prohibits representation of opposing parties in the
same litigation, regardless of the clients’ consent. On the other hand, simultane-
ous representation of parties whose interests in litigation may conflict, such as
coplaintiffs or codefendants, is governed by paragraph (a)(2). A conflict may exist
by reason of substantial discrepancy in the parties testimony, incompatibility in
positions in relation to an opposing party or the fact that there are substantially
different possibilities of settlement of the claims or liabilities in question. Such
contlicts can arise in criminal cases as well as civil. The potential for conflict of
interest in representing multiple defendants in a criminal case is so grave that
ordinarily a lawyer should decline to represent more than one codefendant. On
the other hand, common representation of persons having similar interests in
civil litigation is proper if the requirements of paragraph (b) are met.

[24] Ordinarily a lawyer may take inconsistent legal positions in different tri-
bunals at different times on behalf of different clients. The mere fact that advo-
cating a legal position on behalf of one client might create precedent adverse to
the interests of a client represented by the lawyer in an unrelated matter does not
create a conflict of interest. A conflict of interest exists, however, if there is a sig-
nificant risk that a lawyer’s action on behalf of one client will materially limit the
lawyer’s effectiveness in representing another client in a different case; for exam-
ple, when a decision favoring one client will create a precedent likely to seriously
weaken the position taken on behalf of the other client. Factors relevant in deter-
mining whether the clients need to be advised of the risk include: where the cases
are pending, whether the issue is substantive or procedural, the temporal rela-
tionship between the matters, the significance of the issue to the immediate and
long-term interests of the clients involved and the clients’ reasonable expectations
in retaining the lawyer. If there is significant risk of material limitation, then
absent informed consent of the affected clients, the lawyer must refuse one of the
representations or withdraw from one or both matters.

[25] When a lawyer represents or seeks to represent a class of plaintiffs or
defendants in a class-action lawsuit, unnamed members of the class are ordinarily
not considered to be clients of the lawyer for purposes of applying paragraph
(a)(1) of this Rule. Thus, the lawyer does not typically need to get the consent of

such a person before representing a client suing the person in an unrelated mat-
ter. Similarly, a lawyer seeking to represent an opponent in a class action does not
typically need the consent of an unnamed member of the class whom the lawyer
represents in an unrelated matter.

Nonlitigation Conflicts

[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts
other than litigation. For a discussion of directly adverse conflicts in transactional
matters, see Comment [7]. Relevant factors in determining whether there is sig-
nificant potential for material limitation include the duration and intimacy of
the lawyer’s relationship with the client or clients involved, the functions being
performed by the lawyer, the likelihood that disagreements will arise and the like-
ly prejudice to the client from the conflict. The question is often one of proxim-
ity and degree. See Comment [8].

[27] For example, conflict questions may arise in estate planning and estate
administration. A lawyer may be called upon to prepare wills for several family
members, such as husband and wife, and, depending upon the circumstances, a
conflict of interest may be present. In estate administration the identity of the
client may be unclear under the law of a particular jurisdiction. Under one view,
the client is the fiduciary; under another view the client is the estate or trust,
including its beneficiaries. In order to comply with conflict of interest rules, the
lawyer should make clear the lawyer’s relationship to the parties involved.

[28] Whether a conflict is consentable depends on the circumstances. See
Comment [15]. For example, a lawyer may not represent multiple parties to a
negotiation whose interests are fundamentally antagonistic to each other, but
common representation is permissible where the clients are generally aligned in
interest even though there is some difference in interest among them. Thus, a
lawyer may seek to establish or adjust a relationship between clients on an ami-
cable and mutually advantageous basis; for example, in helping to organize a
business in which two or more clients are entrepreneurs, working out the finan-
cial reorganization of an enterprise in which two or more clients have an inter-
est or arranging a property distribution in settlement of an estate. The lawyer
seeks to resolve potentially adverse interests by developing the parties’ mutual
interests. Otherwise, each party might have to obtain separate representation,
with the possibility of incurring additional cost, complication or even litiga-
tion. Given these and other relevant factors, the clients may prefer that the
lawyer act for all of them.

Special Considerations in Common Representation

[29] In considering whether to represent multiple clients in the same mat-
ter, a lawyer should be mindful that if the common representation fails because
the potentially adverse interests cannot be reconciled, the result can be addi-
tional cost, embarrassment and recrimination. Ordinarily, the lawyer will be
forced to withdraw from representing all of the clients if the common repre-
sentation fails. In some situations, the risk of failure is so great that multiple
representation is plainly impossible. For example, a lawyer cannot undertake
common representation of clients where contentious litigation or negotiations
between them are imminent or contemplated. Moreover, because the lawyer is
required to be impartial between commonly represented clients, representation
of multiple clients is improper when it is unlikely that impartiality can be
maintained. Generally, if the relationship between the parties has already
assumed antagonism, the possibility that the clients’ interests can be adequately
served by common representation is not very good. Other relevant factors are
whether the lawyer subsequently will represent both parties on a continuing
basis and whether the situation involves creating or terminating a relationship
between the parties.

[30] A particularly important factor in determining the appropriateness of
common representation is the effect on client-lawyer confidentiality and the
attorney-client privilege. With regard to the attorney-client privilege, the prevail-
ing rule is that, as between commonly represented clients, the privilege does not
attach. Hence, it must be assumed that if litigation eventuates between the
clients, the privilege will not protect any such communications, and the clients
should be so advised.

[31] As to the duty of confidentiality, continued common representation
will almost certainly be inadequate if one client asks the lawyer not to disclose
to the other client information relevant to the common representation. This is
so because the lawyer has an equal duty of loyalty to each client, and each client
has the right to be informed of anything bearing on the representation that
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might affect that client’s interests and the right to expect that the lawyer will
use that information to that client’s benefit. See Rule 1.4. The lawyer should,
at the outset of the common representation and as part of the process of obtain-
ing each clients informed consent, advise each client that information will be
shared and that the lawyer will have to withdraw if one client decides that some
matter material to the representation should be kept from the other. In limited
circumstances, it may be appropriate for the lawyer to proceed with the repre-
sentation when the clients have agreed, after being properly informed, that the
lawyer will keep certain information confidential. For example, the lawyer may
reasonably conclude that failure to disclose one client’s trade secrets to another
client will not adversely affect representation involving a joint venture between
the clients and agree to keep that information confidential with the informed
consent of both clients.

[32] When seeking to establish or adjust a relationship between clients, the
lawyer should make clear that the lawyer’s role is not that of partisanship normal-
ly expected in other circumstances and, thus, that the clients may be required to
assume greater responsibility for decisions than when each client is separately
represented. Any limitations on the scope of the representation made necessary
as a result of the common representation should be fully explained to the clients
at the outset of the representation. See Rule 1.2(c).

[33] Subject to the above limitations, each client in the common representa-
tion has the right to loyal and diligent representation and the protection of Rule
1.9 concerning the obligations to a former client. The client also has the right to
discharge the lawyer as stated in Rule 1.16.

Organizational Clients

[34] A lawyer who represents a corporation or other organization does not,
by virtue of that representation, necessarily represent any constituent or affiliated
organization, such as a parent or subsidiary. See Rule 1.13(a). Thus, the lawyer
for an organization is not barred from accepting representation adverse to an
affiliate in an unrelated matter, unless the circumstances are such that the affiliate
should also be considered a client of the lawyer, there is an understanding
between the lawyer and the organizational client that the lawyer will avoid rep-
resentation adverse to the client’s affiliates, or the lawyer’s obligations to either the
organizational client or the new client are likely to limit materially the lawyer’s
representation of the other client.

[35] A lawyer for a corporation or other organization who is also a member
of its board of directors should determine whether the responsibilities of the two
roles may conflict. The lawyer may be called on to advise the corporation in mat-
ters involving actions of the directors. Consideration should be given to the fre-
quency with which such situations may arise, the potential intensity of the con-
flict, the effect of the lawyer’s resignation from the board and the possibility of
the corporation’s obtaining legal advice from another lawyer in such situations.
If there is material risk that the dual role will compromise the lawyer’s independ-
ence of professional judgment, the lawyer should not serve as a director or should
cease to act as the corporation’s lawyer when conflicts of interest arise. The lawyer
should advise the other members of the board that in some circumstances mat-
ters discussed at board meetings while the lawyer is present in the capacity of
director might not be protected by the attorney-client privilege and that conflict
of interest considerations might require the lawyer’s recusal as a director or might
require the lawyer and the lawyer’s firm to decline representation of the corpora-
tion in a matter.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: July 24, 1997

Amendments Approved by the Supreme Court: March 1, 2003

ETHICS OPINION NOTES

I. GENERAL CONFLICTS

CPR 9. An attorney may not give a title opinion to an individual and then
represent another person in a boundary dispute against that individual.

CPR 15. A lawyer/guardian may not give a title opinion to the purchaser of
his ward's property.

CPR 46. Once it is determined that attorneys from same firm have under-
taken to represent adverse parties, one must withdraw and the other may contin-
ue only with the consent of all involved.

CPR 55. An attorney appointed as examiner of title is not prohibited from
representing petitioners or respondents in actions unrelated to the Torrens pro-

ceeding.

CPR 147. An attorney cannot defend an action brought by a former client
when confidential information obtained during the prior representation would
be relevant to the defense of the current action.

CPR 171. A part-time county attorney may not serve as guardian ad litem if
official duties include advising Department of Social Services.

CPR 179. An attorney may not represent a municipality and a distributee of
an estate suing the municipality.

CPR 216. An attorney may not serve as receiver and as attorney for a judg-
ment creditor.

CPR 249. An attorney who owns an insurance agency may not represent
claimants against persons insured by companies his agency represents.

CPR 255. An attorney who is employed by an insurer to defend its insureds
on a regular basis represents the insurer and the insureds and, if a conflict devel-
ops between the insurer and an insured, the attorney has a duty to advise the
insured to seek independent counsel. The attorney may represent a plaindff
against the insurer, but he or she should notify the insurer and have the informed
consent of plaindiff.

CPR 281. An attorney may sue another attorney for malpractice on behalf of
a client even though the attorney for the plaindff owns stock in the defendant's
liability insurance company.

CPR 286. An attorney may participate in a mediation service with marriage
counselors but should not later represent either party in domestic litigation.

CPR 317. An attorney appointed to represent a state official or agency may
not represent other clients in a suit against the same official or agency, another
official or agency under the jurisdiction of that same official or agency or another
official or agency with authority over the official or agency. Nor should an attor-
ney represent one official or agency while representing other clients against
another official or agency if both of the officials or agencies are under the juris-
diction of the same official or agency.

CPR 323. An attorney may not act as a friend and attempt to mediate a
domestic problem and later represent the wife in domestic litigation.

CPR 344. An attorney for a school board is not automatically disqualified
from representing criminal defendants despite the school board's interest in fines
and forfeitures.

RPC 18. An attorney may not simultaneously represent shareholders in a
derivative action and the corporation's landlord on a claim for back rent.

RPC 22. An attorney may not represent the administratrix officially and per-
sonally where her interests in the two roles are in conflict without the consent of
the heirs.

RPC 24. An attorney may not purchase his client's property at an execution
sale on his own account.

RPC 28. An attorney may represent the estate of pilot and the estate of pas-
senger in a wrongful death case against the airplane manufacturer if attorney is
convinced that there was no pilot negligence and if the representatives of both
estates consent.

RPC 54. A lawyer who represents a criminal defendant from whose posses-
sion property was seized may not without consent seek the property as a fine or
forfeiture on behalf of the local school board.

RPC 55. A member of the Attorney General's staff may prosecute appeals of
adverse Medicaid decisions against the Department of Human Resources, which
is represented by another member of the Attorney General's staff.

RPC 56. A lawyer may represent a plaintiff against an insurance company's
insured while defending other persons insured by the company in unrelated
matters.

RPC 59. A lawyer may represent an insurer and its insured as co-plaintiffs in
a declaratory judgment action.

RPC 60. Subject to general conflict of interest rules, a lawyer may represent
police officers who are referred by a professional organization of which they are
members on a case-by-case basis and also represent criminal defendants.

RPC 65. The public defender's office should be considered as a single law
firm and staff attorneys may not represent codefendants with conflicting interests
unless both consent and can be adequately represented.

RPC 72. An attorney hired by the Bureau of Indian Affairs to prosecute crim-
inal charges before a tribal court may represent defendants in state or federal
court despite the fact that the defendants have been arrested by members of the
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tribal police force.

RPC 73. Opinion clarifies two lines of authority in prior ethics opinions.
Where an attorney serves on a governing body, such as a county commission, the
attorney is disqualified from representing criminal defendants where a member
of the sheriff's department is a prosecuting witness. The attorney's partners are
not disqualified.

Where an attorney advises a governing body, such as a county commission,
but is not a commissioner herself, and in that capacity represents the sheriff's
department relative to criminal matters, the attorney may not represent criminal
defendants if a member of the sheriff's department will be a prosecuting witness.
In this situation the attorney's partners would also be disqualified from represent-
ing the criminal defendants.

RPC 74. A firm which employs a paralegal is not disqualified from repre-
senting an interest adverse to that of a party represented by the firm for which
the paralegal previously worked if the paralegal is screened from participation
in the case.

RPC 91. An attorney employed by the insurer to represent the insured and
its own interests may not send the insurer a letter on behalf of the insured
demanding settlement within the policy limits.

RPC 92. An attorney representing both the insurer and the insured need not
surrender to the insured copies of all correspondence concerning the case
between herself and the insurer.

RPC 95. An assistant district attorney may prosecute cases while serving on
the school board.

RPC 100. An attorney serving on a hospital ethics committee is not automat-
ically disqualified from representing interests adverse to the hospital or its staff
physicians.

RPC 102. A lawyer may not permit the employment of court reporting serv-
ices to be influenced by the possibility that the lawyer's employees might receive
premiums, prizes or other personal benefits.

RPC 103. A lawyer for the insured and the insurer may not enter voluntary
dismissal of the insured's counterclaim without the insured's consent.

RPC 105. A public defender may represent criminal defendants while serving
on the school board.

RPC 109. An attorney may not represent parents as guardians ad litem for
their injured child and as individuals concerning their related tort claims after
having received a joint settlement offer which is insufficient to fully satisfy all
claims.

RPC 110. An attorney employed by an insurer to defend in the name of the
defendant pursuant to underinsured motorist coverage may not communicate
with that individual without the consent of another attorney employed to repre-
sent that individual by her liability insurer, and the attorney employed by the lia-
bility insurer may not take a position on behalf of the insurer which is adverse to
the insured.

RPC 111. An attorney retained by a liability insurer to defend its insured may
not advise insured or insurer regarding the plaintiff's offer to limit the insured's
liability in exchange for consent to an amendment of the complaint to add a
punitive damages claim.

RPC 112. An attorney retained by an insurer to defend its insured may not
advise insurer or insured regarding the plaindff's offer to limit the insured's lia-
bility in exchange for an admission of liability.

RPC 123. An attorney may represent parents and an independent guardian
ad litem for their child concerning related tort claims under certain circum-
stances.

RPC 131. An attorney employed to represent a county in appellate matters
may also sue the county's department of social services if the county and the
plaintiffs consent.

RPC 140. There is no disqualifying conflict of interest where an attorney is
retained by an insurer to represent an insured during the pendency of a declara-
tory judgment action relating to coverage in which the attorney is a nonpartic-
ipant.

RPC 151. Where an insurance company and its policyholder are both parties
to an action, a lawyer who is a full-time employee of the insurance company may
not represent both the insurance company and the policyholder because of the
“diluted responsibility” to the policyholder created by the employment relation-
ship between the lawyer and the insurance company.

RPC 154. An attorney may not represent the insured, her liability insurer
and the same insurer relative to underinsured motorist coverage carried by the
plaintiff.

RPC 160. A lawyer whose associate is a member of a hospital's board of
trustees may not sue the hospital on behalf of a client. (But see 2002 FEO 2)

RPC 168. A lawyer may ask her client for a waiver of objection to a possible
future representation presenting a conflict of interest if certain conditions are
met.

RPC 170. A lawyer may jointly represent a personal injury victim and the
medical insurance carrier that holds a subrogation agreement with the victim
provided the victim consents and the lawyer withdraws upon the development
of an actual conflict of interest.

RPC 177. A lawyer may represent the insured, his liability insurer, and the
same insurer relative to underinsured motorist coverage carried by the plaindff if
the insurer waives its subrogation rights against the insured and the plaintiff exe-
cutes a covenant not to enforce judgment.

RPC 207. A lawyer may represent an insured in a bad faith action against his
insurer for failure to pay a liability claim brought by a claimant who is represented
by the same lawyer.

RPC 228. A lawyer for a personal injury victim may not execute an agree-
ment to indemnify the tortfeasor's liability insurance carrier against the unpaid
liens of medical providers.

RPC 229. A lawyer who jointly represented a husband and wife in the prepa-
ration and execution of estate planning documents may not prepare a codicil to
the will of one spouse without the knowledge of the other spouse if the codicil
will affect adversely the interests of the other spouse or each spouse agreed not to
change the estate plan without informing the other spouse.

RPC 251. A lawyer may represent multiple claimants in a personal injury
case, even though the available insurance proceeds are insufficient to compensate
all claimants fully, provided each claimant, or his or her legal representative, gives
informed consent to the representation and the lawyer does not advocate against
the interest of any client in the division of the insurance proceeds.

2000 FEO 2. A lawyer who represented a husband and wife in a joint
Chapter 13 bankruptcy case may continue to represent one of the spouses after
the other spouse disappears or becomes unresponsive, unless the lawyer is aware
of any fact or circumstance that would make the continued representation of the
remaining spouse an actual conflict of interest with the prior representation of the
other spouse.

2000 FEO 4. A lawyer may sign a statement acknowledging a finance com-
pany's interest in a client's recovery subject to certain conditions.

2000 FEO 9. Opinion explores the situations in which a lawyer who is also
a CPA may provide legal services and accounting services from the same office.

2001 FEO 6. Opinion examines when a lawyer has a conflict of interest in
representing various family members on claims for a deceased employee's work-
ers' compensation death benefits.

2002 FEO 1. A lawyer may participate in a non-profit organization that pro-
motes a cooperative method for resolving family law disputes although the client
is required to make full disclosure and the lawyer is required to withdraw before
court proceedings commence.

2002 FEO 3. A lawyer for an estate may seck removal of the personal repre-
sentative if the personal representative’s breach of fiduciary duties constitutes
grounds for removal under the law.

2002 FEO 6. The lawyer for the plaintiff may not prepare the answer to a
complaint for an unrepresented adverse party to file pro se.

2003 FEO 1. A lawyer must withdraw from joint representation of a general
contractor and a surety if a position advanced on behalf of the general contractor
is frivolous, for the purpose of delay or interferes with a legal duty owed by the
surety to the claimant.

2003 FEO 7. A lawyer may not prepare a power of attorney for the benefit
of the principal at the request of another individual or third-party payer with-
out consulting with, exercising independent professional judgment on behalf
of, and obtaining consent from the principal.

2003 FEO 12. An insurance defense lawyer may give the insured and the
insurance carrier an evaluation of a pending case, including settlement
prospects, but may not give an opinion to the carrier on whether to decline to
settle within policy limits and go to trial if the opinion is contrary to the wishes
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of the insured.

2005 FEO 1. A lawyer may not appear before a judge who is a family mem-
ber without consent from all parties and, although consent is not required, the
other members of the firm must disclose the relationship before appearing
before the judge.

2005 FEO 7. An attorney may recommend that a prospective client use
a computer in the attorney's office and the services of an Internet-based
company to complete a required bankruptcy certification form.

2006 FEO 1. A lawyer who represents the employer and its workers'
compensation carrier must share the case evaluation, litigation plan, and
other information with both clients unless the clients give informed consent
to withhold such information.

2006 FEO 2. A lawyer may only refer a client to a financing company if
certain conditions are met.

2006 FEO 5. The county tax attorney may not bid at a tax foreclosure
sale of real property.

2007 FEO 7. A lawyer may continue to represent a husband and wife in
a Chapter 13 bankruptcy after they divorce provided the conditions on
common representation set forth in Rule 1.7 are satisfied.

2007 FEO 10. A lawyer employed by a school board may serve as an
administrative hearing officer with the informed consent of the board.

2007 FEO 11. A lawyer is not required to withdraw from representing
one client if the other client revokes consent without good reason and an
evaluation of the factors set out in comment [21] to Rule 1.7 and the
Restatement (Third) of the Law Governing Lawyers indicates continued
representation is favored.

2008 FEO 2. A lawyer is not prohibited from advising a school board
sitting in an adjudicative capacity in a disciplinary or employment proceed-
ing while another lawyer from the same firm represents the administration;
however, such dual representation is harmful to the public's perception of
the fairness of the proceeding and should be avoided.

2008 FEO 12. A lawyer may not initiate foreclosure on a deed of trust
on a client's property while still representing the client.

2009 FEO 9. Opinion describes reasonable procedures for a computer-
based conflicts checking system.

2009 FEO 11. A lawyer may undertake the representation of a debtor in
a Chapter 13 bankruptcy, although the lender is a current client, if the
lawyer reasonably believes that he will be able to provide competent and
diligent representation to the debtor in the bankruptcy action while protect-
ing the lender’s interests in those matters where the lawyer represents the
lender and both clients give informed consent.

2009 FEO 12. A lawyer may prepare an affidavit and confession of judg-
ment for an unrepresented adverse party provided the lawyer explains who he
represents and does not give the unrepresented party legal advice; however, the
lawyer may not prepare a waiver of exemptions for the adverse party.

2010 FEO 3. A lawyer who currently represents a police officer in an
internal affairs investigation may not concurrently represent a person
charged with a criminal offense if the police officer is one of the prosecuting
witnesses and will be subject to cross-examination.

2010 FEO 12. A hiring law firm may ask an incoming law school grad-
uate to provide sufficient information as to his prior legal experience so that
the hiring law firm can identify potential conflicts of interest.

2010 FEO 13. A lawyer’s self-interest in promoting his own financial
services company must not distort his independent professional judgment
in the provision of legal services to the client including referral of the client
to the lawyer’s own ancillary business.

2012 FEO 2. A lawyer-mediator may not draft a business contract for pro se
parties to mediation.

2012 FEO 9. A lawyer asked to represent a child in a contested custody
or visitation case should decline the appointment unless the order of
appointment identifies the lawyer’s role and specifies the responsibilities of
the lawyer.

2014 FEO 6. A lawyer who provides free brief consultations to mem-
bers of a nonprofit organization must still screen for conflicts prior to con-
ducting a consultation.

2014 FEO 10. A lawyer who handles adoptions as part of her or his law

practice and also owns a financial interest in a for-profit adoption agency
may, with informed consent, represent an adopting couple utilizing the
services of the adoption agency but may not represent the biological par-
ents.

2015 FEO 4. Opinion analyzes a lawyer’s professional responsibilities
when she discovers that she made an error that may adversely impact the
client’s case.

2016 FEO 3. A lawyer working for a private law firm may not negotiate
for employment with another firm if the firm represents a party adverse to the
lawyer’s client unless both clients give informed consent.

2018 FEO 4. A lawyer may offer clients on-site access to a financial bro-
kerage company as a payment option for legal fees so long as the lawyer is sat-
isfied that the financial arrangements offered by the company are legal, the
lawyer receives no consideration from the company, and the lawyer does not
recommend one payment option over another.

2019 FEO 1: A lawyer may not jointly represent clients and prepare a sepa-
ration agreement.

2019 FEO 3: Opinion rules that an ongoing sexual relationship between
opposing counsel creates a conflict of interest in violation of Rule 1.7(a).

2021 FEO 1. Opinion rules that a lawyer may only represent multiple parties
in contemporaneous real estate closings if lawyer can satisfy the requirements set
out in Rule 1.7(b) regarding concurrent conflicts of interest.

II. REAL PROPERTY CONFLICTS.

CPR 100. (See also RPC 210 and 97 FEO 8.) In the usual residential loan
transaction:

(a) A lawyer may ethically represent both the borrower and the lender.

(b) If the lawyer intends not to represent both the borrower and the lender,
he must give timely notice to the one he intends not to represent of this fact, so
that the one not represented may secure separate and timely representation.

(c) If the lawyer does not give such notice, he shall be deemed to represent
both the borrower and the lender.

(d) If the lawyer represents only the borrower, he may nevertheless ethically
provide the title and lien priority assurances required by the lender as a condition
of the loan.

() The lawyer shall clearly state to his client(s), whether the borrower or the
lender, or both, whom he represents and the general scope of his representation.

() If the lawyer does not represent both principals, and the one he does not
represent retains another lawyer to represent him, both lawyers should fully coop-
erate with each other in serving the interests of their respective clients and in clos-
ing the loan promptly.

(g) If the lawyer represents both the borrower and the lender, he may be eth-
ically barred from representing either one (without the consent of the other) if a
controversy arises between the borrower and the lender before, during or after the
closing.

It is not unethical for a lawyer representing the borrower and the lender (or
either) in the usual residental loan transaction to prepare a deed from the seller
to the buyer, collect the purchase price for the seller, or draft other documents
(such as a second deed of trust and not secured thereby) as may be necessary to
complete the transaction between the seller and the buyer in accordance with
their agreement, and charge the seller therefor.

It is not unethical for the lawyer representing the borrower, the lender and the
seller (or one or more of them) to provide the title insurer with an opinion on
title sufficient to issue a mortgagee's title insurance policy, the premium for which
is normally paid by the borrower.

CPR 137. An attorney/trustee in a foreclosure proceeding may not represent
the lender when the foreclosure is contested by the borrower. (But see RPC 82.)

CPR 166. An attorney/trustee cannot ethically represent either the lender
or the borrower in a role of advocacy at any state of the foreclosure proceeding.
In the absence of controversy the trustee may present, on behalf of the lender,
the evidence necessary to support the clerk's findings essential to a foreclosure
order. Even if the proceeding is adversary, he may ethically perform for himself
such legal services as are necessary to the performance of his fiduciary duties.
(See also RPC 82.)

CPR 201. When an attorney/trustee learns that a foreclosure will be contest-
ed, he may resign as trustee and represent the lender. (See also RPC 82.)
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CPR 220. An attorney's secretary may not be trustee if the attorney wishes to
represent the lender at a contested foreclosure.

CPR 264. After initiating foreclosure, an attorney/trustee may not represent
the lender in defense of the borrower's suit for injunctive relief. (See also RPC 82.)

CPR 275. An attorney who is part owner of a mortgage brokerage firm may
certify title to real property with respect to which the mortgage broker has
arranged financing.

CPR 297. An attorney/trustee cannot represent a husband-debtor in a parti-
tion action against his wife-debtor, but he may resign as trustee and then repre-
sent the husband. (See also RPC 82.)

CPR 305. An attorney/trustee cannot represent the lender in bankruptey
court in seeking relief from an automatic stay in order to commence foreclosure.
(See also RPC 82.)

RPC 3. An attorney/trustee is not prohibited from continuing to serve as
trustee in a contested foreclosure if he represented the seller at the closing. (See
also RPC 82.)

RPC 40. For the purposes of a real estate transaction, an attorney may, with
proper notice to the borrower, represent only the lender, and the lender may pre-
pare the closing documents. (See also RPC 41.)

RPC 44. A closing attorney must follow the lender's closing instruction that
closing documents be recorded prior to disbursement.

RPC 46. An attorney acting as trustee in a foreclosure proceeding may not,
while serving in that capacity, file a motion to have an automatic stay lifted in the
debtor's bankruptey proceeding. (See also RPC 82.)

RPC 49. Attorneys who own stock in a real estate company may refer
clients to the company if such would be in the clients' best interest and there
is full disclosure, and such attorneys may not close transactions brokered by the
real estate firm.

RPC 64. A lawyer who served as a trustee may after foreclosure sue the former
debtor on behalf of the purchaser. (See also RPC 82.)

RPC 78. A closing attorney cannot make conditional delivery of trustee
account checks to real estate agent before depositing loan proceeds against which
checks are to be drawn.

RPC 82. This opinion comprehensively revises the ethical responsibilities of
the attorney-trustee.

RPC 83. The significance of an attorney's personal interest in property deter-
mines whether he or she has a conflict of interest sufficient to disqualify him or
her from rendering a title opinion concerning that property.

RPC 86. Opinion discusses disbursement against uncollected funds, account-
ing for earnest money paid outside closing and representation of the seller. (See
alsoRPC 191.)

RPC 88. A lawyer may close a real estate transaction brokered by a real estate
firm which employs the attorney's secretary as a part-time real estate broker.

RPC 90. A lawyer who as a trustee initiated a foreclosure proceeding may
resign as trustee after the foreclosure is contested and act as lender's counsel. (See
also RPC 82.)

RPC 121. A borrower's lawyer may render a legal opinion to the lender.

RPC 185. A lawyer who owns any stock in a title insurance agency may not
give title opinions to the title insurance company for which the tide insurance
agency issues policies.

RPC 188. A lawyer may close a real estate transaction brokered by the
lawyer's spouse with the consent of the parties to the transaction.

RPC 201. Opinion explores the circumstances under which a lawyer who is
also a real estate salesperson may close real estate transactions brokered by the real
estate company with which he is affiliated.

RPC 210. Opinion examines the circumstances in which it is acceptable for
a lawyer to represent the buyer, seller, and the lender in the closing of a residential
real estate transaction.

RPC 248. A lawyer who owns stock in a mortgage brokerage corporation
may not act as the settlement agent for a loan brokered by the corporation nor
may the other lawyers in the firm certify title or act as settlement agent for the
closing.

97 FEO 8. Opinion examines the circumstances in which it is acceptable for
the lawyer who regularly represents a real estate developer to represent the buyer
and the developer in the closing of a residential real estate transaction.

98 FEO 10. An insurance defense lawyer may not disclose confidential infor-

mation about an insured's representation in bills submitted to an independent
audit company at the insurance cartier's request unless the insured consents.

98 FEO 11. The fiduciary relationship that arises when a lawyer serves as an
escrow agent demands that the lawyer be impartial to both the obligor and the
obligee and, therefore, the lawyer may not act as advocate for either party against
the other. Once the fiduciary duties of the escrow agent terminate, the lawyer
may take a position adverse to the obligor or the obligee provided the lawyer is
not otherwise disqualified.

99 FEO 1. A lawyer may not accept a referral fee or solicitor's fee for referring
a client to an investment advisor.

99 FEO 8. A lawyer may represent all parties in a residential real estate closing
and subsequently represent only one party in an escrow dispute provided the
lawyer insures that the conditions for waiver of an objection to a possible future
contflict of interest set forth in RPC 168 are satisfied.

2004 FEO 3. A lawyer may represent both the lender and the trustee on a
deed of trust in a dispute with the borrower if the conditions for common rep-
resentation can be satisfied.

2004 FEO 10. The lawyer for the buyer of residential real estate may prepare
the deed without creating a client-lawyer relationship with the seller provided the
lawyer makes specific disclosures to the seller and clarifies her role for the seller.

2006 FEO 3. A lawyer who represented the trustee or served as the trustee
in a foreclosure proceeding at which the lender acquired the subject property
may, under some circumstances, represent all parties on the closing of the sale
of the property by the lender provided the lawyer concludes that his judgment
will not be impaired by loyalty to the lender and there is full disclosure and
informed consent.

2007 FEO 9. A closing lawyer must comply with the conditions placed upon
the delivery of a deed by the seller, including recording the deed and disbursing
proceeds, despite receiving contrary instructions from the buyer.

2008 FEO 7. A closing lawyer shall not record and disburse when a seller has
delivered the deed to the lawyer but the buyer instructs the lawyer to take no fur-
ther action to close the transaction.

2008 FEO 11. A lawyer may serve as the trustee in a foreclosure proceeding
while simultaneously representing the beneficiary of the deed of trust on unrelat-
ed matters and that the other lawyers in the firm may also continue to represent
the beneficiary on unrelated matters.

2011 FEO 4. A lawyer may not agree to procure title insurance exclusively
from a particular title insurance agency on every transaction referred to the
lawyer by a person associated with the agency.

2011 FEO 5. A lawyer may not represent the beneficiary of the deed of trust
in a contested foreclosure if the lawyer’s spouse and paralegal own an interest in
the closely-held corporate trustee.

2012 FEO 2. A lawyer-mediator may not draft a business contract for pro se
parties to mediation.

2013 FEO 4. Opinion examines the ethical duties of a lawyer representing
both the buyer and the seller on the purchase of a foreclosure property and the
lawyer’s duties when the representation is limited to the seller.

2013 FEO 5. A lawyer/trustee must explain his role in a foreclosure proceed-
ing to any unrepresented party that is an unsophisticated consumer of legal serv-
ices; if he fails to do so and that party discloses material confidential information,
the lawyer may not represent the other party in a subsequent, related adversarial
proceeding unless there is informed consent.

2013 FEO 14. Common representation in a commercial real estate loan clos-
ing is, in most instances, a “nonconsentable” conflict meaning that a lawyer may
not ask the borrower and the lender to consent to common representation.

2014 FEO 2. A lawyer may not represent both the trustee and the secured
creditor in a contested foreclosure proceeding.

2020 FEO 4. Opinion concludes a lawyer may not invest in a fund that pro-
vides litigation financing if the lawyer’s practice accepts clients who obtain litiga-
tion financing,

RULE 1.8: CONFLICT OF INTEREST: CURRENT CLIENTS:
SPECIFIC RULES

(a) A lawyer shall not enter into a business transaction with a client or know-
ingly acquire an ownership, possessory, security or other pecuniary interest direct-
ly adverse to a client unless:
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(1) the transaction and terms on which the lawyer acquires the interest are fair
and reasonable to the client and are fully disclosed and transmitted in writing
in a manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of secking and is given a

reasonable opportunity to seek the advice of independent legal counsel on the

transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the

essential terms of the transaction and the lawyer’s role in the transaction,

including whether the lawyer is representing the client in the transaction.

(b) A lawyer shall not use information relating to representation of a client to
the disadvantage of the client unless the client gives informed consent, except as
permitted or required by these Rules.

(c) A lawyer shall not solicit any substantial gift from a client, including
a testamentary gift, or prepare on behalf of a client an instrument giving the
lawyer or a person related to the lawyer any substantial gift unless the lawyer
or other recipient of the gift is related to the client. For purposes of this
paragraph, related persons include a spouse, child, grandchild, parent,
grandparent or other relative or individual with whom the lawyer or the
client maintains a close, familial relationship.

(d) Prior to the conclusion of representation of a client, a lawyer shall not
make or negotiate an agreement giving the lawyer literary or media rights to a
portrayal or account based in substantial part on information relating to the rep-
resentation.

(e) A lawyer shall not provide financial assistance to a client in connection
with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repay-

ment of which may be contingent on the outcome of the matter; and

(2) alawyer representing an indigent client may pay court costs and expenses

of litigation on behalf of the client.

(f) A lawyer shall not accept compensation for representing a client from one
other than the dlient unless:

(1) the dlient gives informed consent;

(2) there is no interference with the lawyer’s independence of professional

judgment or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as required

by Rule 1.6.

(g) A lawyer who represents two or more clients shall not participate in mak-
ing an aggregate settlement of the claims of or against the clients, or in a criminal
case an aggregated agreement as to guilty or nolo contendere pleas, unless each
client gives informed consent, in a writing signed by the client. The lawyer’s dis-
closure shall include the existence and nature of all the claims or pleas involved
and of the participation of each person in the settlement.

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer’s liability to a client

for malpractice unless the client is independently represented in making the

agreement; or

(2) settle a claim or potential claim for such liability with an unrepresented

client or former client unless that person is advised in writing of the desirabil-

ity of seeking and is given a reasonable opportunity to seek the advice of inde-
pendent legal counsel in connection therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of action or
subject matter of litigation the lawyer is conducting for a client, except that the
lawyer may:

(1) acquire a lien authorized by law to secure the lawyer’s fee or expenses, pro-

vided the requirements of Rule 1.8(a) are satisfied; and

(2) contract with a client for a reasonable contingent fee in a civil case, except

as prohibited by Rule 1.5.

(j) While lawyers are associated in a firm, a prohibition in the foregoing para-

graphs (a) through (i), that applies to any one of them shall apply to all of them.

Comment

Note: See Rule 1.19 for the prohibition on client-lawyer sexual rela-
tionships.

Business Transactions Between Client and Lawyer

[1] A lawyer’s legal skill and training, together with the relationship of trust
and confidence between lawyer and client, create the possibility of overreaching

when the lawyer participates in a business, property or financial transaction with
a client, for example, a loan or sales transaction or a lawyer investment on behalf
of a client. The requirements of paragraph (a) must be met even when the trans-
action is not closely related to the subject matter of the representation, as when a
lawyer drafting a will for a client learns that the client needs money for unrelated
expenses and offers to make a loan to the client. See Rule 5.7. It also applies to
lawyers purchasing property from estates they represent. It does not apply to ordi-
nary fee arrangements between client and lawyer, which are governed by Rule
1.5, although its requirements must be met when the lawyer accepts an interest
in the client’s business or other nonmonetary property as payment of all or part
of a fee. In addition, the Rule does not apply to standard commercial transactions
between the lawyer and the client for products or services that the client generally
markets to others, for example, banking or brokerage services, medical services,
products manufactured or distributed by the client, and utilities services. In such
transactions, the lawyer has no advantage in dealing with the client, and the
restrictions in paragraph (a) are unnecessary and impracticable.

[2] Paragraph (a)(1) requires that the transaction itself be fair to the client and
that its essential terms be communicated to the client, in writing, in a manner
that can be reasonably understood. Paragraph (a)(2) requires that the client also
be advised, in writing, of the desirability of seeking the advice of independent
legal counsel. It also requires that the client be given a reasonable opportunity to
obtain such advice. Paragraph (a)(3) requires that the lawyer obtain the client’s
informed consent, in a writing sighed by the client, both to the essential terms of
the transaction and to the lawyer’s role. When necessary, the lawyer should dis-
cuss both the material risks of the proposed transaction, including any risk pre-
sented by the lawyer’s involvement, and the existence of reasonably available alter-
natives and should explain why the advice of independent legal counsel is desir-
able. See Rule 1.0(f) (definition of informed consent).

[3] The risk to a client is greatest when the client expects the lawyer to rep-
resent the client in the transaction itself or when the lawyer’s financial interest
otherwise poses a significant risk that the lawyer’s representation of the client
will be materially limited by the lawyer’s financial interest in the transaction.
Here the lawyer’s role requires that the lawyer must comply, not only with the
requirements of paragraph (a), but also with the requirements of Rule 1.7.
Under that Rule, the lawyer must disclose the risks associated with the lawyer’s
dual role as both legal adviser and participant in the transaction, such as the
risk that the lawyer will structure the transaction or give legal advice in a way
that favors the lawyer’s interests at the expense of the client. Moreover, the
lawyer must obtain the client’s informed consent. In some cases, the lawyer’s
interest may be such that Rule 1.7 will preclude the lawyer from secking the
client’s consent to the transaction.

[4] If the client is independently represented in the transaction, paragraph
(2)(2) of this Rule is inapplicable, and the paragraph (a)(1) requirement for full
disclosure is satisfied either by a written disclosure by the lawyer involved in the
transaction or by the clients independent counsel. The fact that the client was
independently represented in the transaction is relevant in determining
whether the agreement was fair and reasonable to the client as paragraph (a)(1)
further requires.

Use of Information Related to Representation

[5] Use of information relating to the representation to the disadvantage of
the client violates the lawyers duty of loyalty. Paragraph (b) applies when the
information is used to benefit either the lawyer or a third person, such as another
client or business associate of the lawyer. For example, if a lawyer learns that a
client intends to purchase and develop several parcels of land, the lawyer may not
use that information to purchase one of the parcels in competition with the client
or to recommend that another client make such a purchase. The Rule does not
prohibit uses that do not disadvantage the client. For example, a lawyer who
learns a government agency’s interpretation of trade legislation during the repre-
sentation of one client may properly use that information to benefit other clients.
Paragraph (b) prohibits disadvantageous use of client information unless the
client gives informed consent, except as permitted or required by these Rules. See
Rules 1.2(d), 1.6, 1.9(c), 3.3, 4.1, 8.1 and 8.3.

Gifis to Lawyers

[6] A lawyer may accept a gift from a client, if the transaction meets general
standards of fairness. For example, a simple gift such as a present given at a hol-
iday or as a token of appreciation is permitted. If a client offers the lawyer a more
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substantial gift, paragraph (c) does not prohibit the lawyer from accepting it,
although such a gift may be voidable by the client under the doctrine of undue
influence, which treats client gifts as presumptively fraudulent. In any event, due
to concerns about overreaching and imposition on clients, a lawyer may not sug-
gest that a substantial gift be made to the lawyer or for the lawyer’s benefit, except
where the lawyer is related to the client as set forth in paragraph (c).

[7] If effectuation of a substantial gift requires preparing a legal instrument
such as a will or conveyance, the client should have the detached advice that
another lawyer can provide. The sole exception to this Rule is where the client is
a relative of the donee.

[8] This Rule does not prohibit a lawyer from seeking to have the lawyer or
a partner or associate of the lawyer named as executor of the client’s estate or to
another potentially lucrative fiduciary position. Nevertheless, such appointments
will be subject to the general conflict of interest provision in Rule 1.7 when there
is a significant risk that the lawyer’s interest in obtaining the appointment will
materially limit the lawyer’s independent professional judgment in advising the
client concerning the choice of an executor or other fiduciary. In obtaining the
client’s informed consent to the conflict, the lawyer should advise the client con-
cerning the nature and extent of the lawyer’s financial interest in the appoint-
ment, as well as the availability of alternative candidates for the position.

Literary Rights

[9] An agreement by which a lawyer acquires literary or media rights concern-
ing the conduct of the representation creates a conflict between the interests of
the client and the personal interests of the lawyer. Measures suitable in the repre-
sentation of the client may detract from the publication value of an account of
the representation. Paragraph (d) does not prohibit a lawyer representing a client
in a transaction concerning literary property from agreeing that the lawyer’s fee
shall consist of a share in ownership in the property, if the arrangement conforms
to Rule 1.5 and paragraphs (a) and (i).

Financial Assistance

[10] Lawyers may not subsidize lawsuits or administrative proceedings
brought on behalf of their clients, including making or guaranteeing loans to
their clients for living expenses, because to do so would encourage clients to pur-
sue lawsuits that might not otherwise be brought and because such assistance
gives lawyers too great a financial stake in the litigation. These dangers do not
warrant a prohibition on a lawyer lending a client court costs and litigation
expenses, including the expenses of medical examination and the costs of obtain-
ing and presenting evidence, because these advances are virtually indistinguish-
able from contingent fees and help ensure access to the courts. Similarly, an
exception allowing lawyers representing indigent clients to pay court costs and lit-
igation expenses regardless of whether these funds will be repaid is warranted.

Person Paying for a Lawyer’s Services

[11] Lawyers are frequently asked to represent a client under circumstances
in which a third person will compensate the lawyer, in whole or in part. The
third person might be a relative or friend, an indemnitor (such as a liability
insurance company) or a co-client (such as a corporation sued along with one
or more of its employees). Because third-party payers frequently have interests
that differ from those of the client, including interests in minimizing the
amount spent on the representation and in learning how the representation is
progressing, lawyers are prohibited from accepting or continuing such represen-
tations unless the lawyer determines that there will be no interference with the
lawyer’s independent professional judgment and there is informed consent from
the client. See also Rule 5.4(c) (prohibiting interference with a lawyer’s profes-
sional judgment by one who recommends, employs or pays the lawyer to render
legal services for another).

[12] Sometimes, it will be sufficient for the lawyer to obtain the clients
informed consent regarding the fact of the payment and the identity of the third-
party payer. If; however, the fee arrangement creates a conflict of interest for the
lawyer, then the lawyer must comply with Rule. 1.7. The lawyer must also con-
form to the requirements of Rule 1.6 concerning confidentiality. Under Rule
1.7(a), a contlict of interest exists if there is significant risk that the lawyer’s rep-
resentation of the client will be materially limited by the lawyer’s own interest in
the fee arrangement or by the lawyer’s responsibilities to the third-party payer (for
example, when the third-party payer is a co-client). Under Rule 1.7(b), the lawyer
may accept or continue the representation with the informed consent of each
affected client, unless the conflict is nonconsentable under that paragraph. Under

Rule 1.7(b), the informed consent must be confirmed in writing.

Aggregate Settlements

[13] Differences in willingness to make or accept an offer of settlement are
among the risks of common representation of multiple clients by a single lawyer.
Under Rule 1.7, this is one of the risks that should be discussed before undertak-
ing the representation, as part of the process of obtaining the clients’ informed
consent. In addition, Rule 1.2(a) protects each client’s right to have the final say
in deciding whether to accept or reject an offer of settlement and in deciding
whether to enter a guilty or nolo contendere plea in a criminal case. The rule stat-
ed in this paragraph is a corollary of both these Rules and provides that, before
any settlement offer or plea bargain is made or accepted on behalf of multiple
clients, the lawyer must inform each of them about all the material terms of the
settlement, including what the other clients will receive or pay if the settlement
or plea offer is accepted. See also Rule 1.0(f) (definition of informed consent).
Lawyers representing a class of plaintiffs or defendants, or those proceeding deriv-
atively, may not have a full client-lawyer relationship with each member of the
class; nevertheless, such lawyers must comply with applicable rules regulating
notification of class members and other procedural requirements designed to
ensure adequate protection of the entire class.

Limiting Liability and Settling Malpractice Claims

[14] Agreements prospectively limiting a lawyer’s liability for malpractice are
prohibited unless the client is independently represented in making the agree-
ment because they are likely to undermine competent and diligent representa-
tion. Also, many clients are unable to evaluate the desirability of making such an
agreement before a dispute has arisen, particularly if they are then represented by
the lawyer secking the agreement. This paragraph does not, however, prohibit a
lawyer from entering into an agreement with the client to arbitrate legal malprac-
tice claims, provided such agreements are enforceable and the client is fully
informed of the scope and effect of the agreement. Nor does this paragraph limit
the ability of lawyers to practice in the form of a limited-liability entity, where
permitted by law, provided that each lawyer remains personally liable to the client
for his or her own conduct and the firm complies with any conditions required
by law, such as provisions requiring client notification or maintenance of ade-
quate liability insurance. Nor does it prohibit an agreement in accordance with
Rule 1.2 that defines the scope of the representation, although a definition of
scope that makes the obligations of representation illusory will amount to an
attempt to limit liability.

[15] Agreements settling a claim or a potential claim for malpractice are not
prohibited by this Rule. Nevertheless, in view of the danger that a lawyer will
take unfair advantage of an unrepresented client or former client, the lawyer
must first advise such a person in writing of the appropriateness of independent
representation in connection with such a settdement. In addition, the lawyer
must give the client or former client a reasonable opportunity to find and con-
sult independent counsel.

Acquiring Proprietary Interest in Litigation

[16] Paragraph (i) states the traditional general rule that lawyers are prohibit-
ed from acquiring a proprietary interest in litigation. Like paragraph (e), the gen-
eral rule has its basis in common law champerty and maintenance and is designed
to avoid giving the lawyer too great an interest in the representation. In addition,
when the lawyer acquires an ownership interest in the subject of the representa-
tion, it will be more difficult for a client to discharge the lawyer if the client so
desires. The Rule permits a lawyer to acquire a lien to secure the lawyer’s fee or
expenses provided the requirements of Rule 1.7 are satisfied. Specifically, the
lawyer must reasonably believe that the representation will not be adversely affect-
ed after taking into account the possibility that the acquisition of a proprietary
interest in the client’s cause of action or any res involved therein may cloud the
lawyer’s judgment and impair the lawyer’s ability to function as an advocate. The
lawyer must also disclose the risks involved prior to obtaining the client’s consent.
Prior to initiating a foreclosure on property subject to a lien securing a legal fee,
the lawyer must notify the client of the right to require the lawyer to participate
in the mandatory fee dispute resolution program. See Rule 1.5(f).

[17] The Rule is subject to specific exceptions developed in decisional law and
continued in these Rules. The exception for certain advances of the costs of liti-
gation is set forth in paragraph (e). In addition, paragraph (i) sets forth exceptions
for liens authorized by law to secure the lawyer’s fees or expenses and contracts
for reasonable contingent fees. The law of each jurisdiction determines which
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liens are authorized by law. These may include liens granted by statute, liens orig-
inating in common law and liens acquired by contract with the client. When a
lawyer acquires by contract a security interest in property other than that recov-
ered through the lawyer’s efforts in the litigation, such an acquisition is a business
or financial transaction with a client and is governed by the requirements of para-
graph (a). Contracts for contingent fees in civil cases are governed by Rule 1.5.

Imputation of Prohibitions

(18] Under paragraph (j), a prohibition on conduct by an individual lawyer
in paragraphs (a) through (i) also applies to all lawyers associated in a firm with
the personally prohibited lawyer. For example, one lawyer in a firm may not enter
into a business transaction with a client of another member of the firm without
complying with paragraph (a), even if the first lawyer is not personally involved
in the representation of the client.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: July 24, 1997

Amendments Approved by the Supreme Court: March 1, 2003

ETHICS OPINION NOTES

CPR 11. An attorney may contract to receive an interest in real property as a
contingent fee for legal representation in an action to clear title to the subject
property.

CPR 135. It is not improper for a legal aid society to request clients to donate
unused trust funds to the society.

CPR 157. An attorney handling a personal injury case may advance the cost
of the client's medical examination if such is actually an expense of litigation for
which the client remains ultimately liable. (Buz see Rule 1.8(e))

CPR 241. An attorney may practice law and sell insurance but must keep the
law practice and the insurance business separate in all respects. The attorney
should not sell insurance to clients for whom he has provided legal services
involving estate planning,

CPR 291. An attorney who has procured a judgment for a client that has not
been collected by the ninth year may purchase the judgment if the client does
wish to renew it, but this practice is not encouraged.

CPR 346. An attorney may represent a defendant employee of a city and
accept payment of his fee from the city even though the employee may cross-
claim against city.

CPR 364. An attorney may not purchase a judgment even though the client
needs money immediately.

RPC 11. Full disclosure and clients' consent are necessary only when married
lawyers personally participate as counsel.

RPC 24. An attorney may not purchase his client's property at an execution
sale on his own account.

RPC 76. A lawyer may advance his client's fine.

RPC 80. A lawyer may not lend money to a client who is represented in
pending or contemplated litigation except to finance costs of litigation.

RPC 84. An attorney may not condition settlement of a civil dispute on
an agreement not to report lawyer misconduct.

RPC 124. An attorney may not agree to bear the costs of federal class action
litigation. Bur see In re S.E. Hotel Properties Lid. Partership, 151 ER.D. 597
(W.D.N.C. 1993).

RPC 134. An attorney may not accept an assignment of her client's judgment
while representing the client on appeal of the judgment.

RPC 167. A lawyer may accept compensation from a potentially adverse
insurance carrier for representing a minor in the court approval of a personal
injury settlement provided the lawyer is able to represent the minor's interests
without regard to who is actually paying for his services.

RPC 173. A lawyer who represents a client on a criminal charge may not lend
the client the money necessary to post bond.

RPC 186. A lawyer who represents a client in a pending domestic action may
take a promissory note secured by a deed of trust as payment for the lawyer's fee
even though the deed of trust is on real property that is or may be the subject of
the domestic action.

RPC 187. A lawyer may not ask a client for authorization to instruct the clerk
of court to forward the client's support payments to the lawyer in order to satisfy
the client's legal fees.

RPC 238. A lawyer is subject to the Rules of Professional Conduct with

respect to the provision of a law-related service, such as financial planning, if the
law related service is provided in circumstances that are not distinct from the
lawyer's provision of legal services to clients.

98 FEO 14. A lawyer may participate in the solicitation of funds from third
parties to pay the legal fees of a client provided there is disclosure to contributors
and the funds are administered honestly.

98 FEO 17. A lawyer may not comply with an insurance carrier's billing
requirements and guidelines if they interfere with the lawyer's ability to exercise
his or her independent professional judgment in the representation of the
insured.

2001 FEO 7. Opinion prohibits a lawyer from advancing the cost of a rental
car to a client even though the car will be used, on occasion, to transport the
client to medical examinations.

2001 FEO 9. Although a lawyer may recommend the purchase a financial
product to a legal client, the lawyer may not receive a commission for its sale.

2003 FEO 7. A lawyer may not prepare a power of attorney for the benefit
of the principal at the request of another individual or third-party payer with-
out consulting with, exercising independent professional judgment on behalf
of, and obtaining consent from the principal.

2005 FEO 12. Opinion explores a lawyer's obligation to return legal fees
when a third party is the payor.

2006 FEO 11. Outside of the commercial or business context, a lawyer
may not, at the request of a third party, prepare documents, such as a will or
trust instrument, that purport to speak solely for principal without consulting
with, exercising independent professional judgment on behalf of, and obtain-
ing consent from the principal.

2006 FEO 12. Opinion explores the circumstances under which a lawyer
may obtain litigation funding from a financing company.

2008 FEO 12. A lawyer may not initiate foreclosure on a deed of trust on
a client's property while still representing the client.

2010 FEO 13. A lawyer may receive a fee or commission in exchange for
providing financial services and products to a legal client so long as the lawyer
complies with the ethical rules pertaining to the provision of law-related serv-
ices, business transactions with clients, and conflicts of interest.

2012 FEO 10. A lawyer may not participate as a network lawyer for a
company providing litigation or administrative support services for clients
with a particular legal/business problem unless certain conditions are satisfied.

2014 FEO 10. A lawyer who handles adoptions as part of her or his law
practice and also owns a financial interest in a for-profit adoption agency may,
with informed consent, represent an adopting couple utilizing the services of
the adoption agency but may not represent the biological parents.

2015 FEO 3. A lawyer may not offer a computer tablet to a prospective
client in a direct mail solicitation letter.

2018 FEO 6: Opinion rules that, with certain conditions, a lawyer may
include in a client’s fee agreement a provision allowing the lawyer’s purchase
of litigation cost protection insurance and requiring reimbursement of the
insurance premium from the clients funds in the event of a settlement or
favorable trial verdict.

2019 FEO 5. Opinion rules that a lawyer may receive virtual currency as
a flat fee for legal services, provided the fee is not clearly excessive and the
terms of Rule 1.8(a) are satisfied, but may not accept virtual currency as
entrusted funds to be billed against or to be held for the benefit of the lawyer,
the client, or any third party.

2020 FEO 2. Opinion permits advancing clients settlement proceeds
under limited circumstances and subject to specific requirements, including
compliance with Rule 1.8(a).

2020 FEO 4. Opinion rules that lawyer may not invest in a fund that pro-
vides litigation financing if the lawyer’s practice accepts clients who obtain litiga-
tion financing,

RULE 1.9: DUTIES TO FORMER CLIENTS

(a) A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related mat-
ter in which that person’s interests are materially adverse to the interests of the
former client unless the former client gives informed consent, confirmed in
writing,
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(b) A lawyer shall not knowingly represent a person in the same or a sub-
stantially related matter in which a firm with which the lawyer formerly was
associated had previously represented a client

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Rules 1.6

and 1.9(c) that is material to the matter;

unless the former client gives informed consent, confirmed in writing.

(c) A lawyer who has formerly represented a client in a matter or whose
present or former firm has formerly represented a client in a matter shall not
thereafter:

(1) use information relating to the representation to the disadvantage of the

former client except as these Rules would permit or require with respect to

a client, or when the information has become generally known; or

(2) reveal information relating to the representation except as these Rules

would permit or require with respect to a client.

Comment

(1] After termination of a client-lawyer relationship, a lawyer has certain
continuing duties with respect to confidentiality and conflicts of interest and
thus may not represent another client except in conformity with this Rule.
Under this Rule, for example, a lawyer could not properly seek to rescind on
behalf of a new client a contract drafted on behalf of the former client. So also
a lawyer who has prosecuted an accused person could not propetly represent the
accused in a subsequent civil action against the government concerning the
same transaction. Nor could a lawyer who has represented multiple clients in a
matter represent one or more of the clients in the same or a substantially related
matter after a dispute arose among the clients in that matter, unless all affected
clients give informed consent or the continued representation of the client(s) is
not materially adverse to the interests of the former clients. See Comment [9].
Current and former government lawyers must comply with this Rule to the
extent required by Rule 1.11.

[2] The scope of a “matter” for purposes of this Rule depends on the facts of
a particular situation or transaction. The lawyer’s involvement in a matter can also
be a question of degree. When a lawyer has been directly involved in a specific
transaction, subsequent representation of other clients with materially adverse
interests in that transaction clearly is prohibited. The underlying question is
whether the lawyer was so involved in the matter that the subsequent represen-
tation can be justly regarded as a changing of sides in the matter in question.

(3] Matters are “substantially related” for purposes of this Rule if they
involve the same transaction or legal dispute or if there otherwise is a substantial
risk that information as would normally have been obtained in the prior repre-
sentation would materially advance the client’s position in the subsequent mat-
ter. For example, a lawyer who has represented a businessperson and learned
extensive private financial information about that person may not then repre-
sent that person’s spouse in seeking a divorce. Similarly, a lawyer who has previ-
ously represented a client in securing environmental permits to build a shopping
center would be precluded from representing neighbors seeking to oppose
rezoning of the property on the basis of environmental considerations; however,
the lawyer would not be precluded, on the grounds of substantial relationship,
from defending a tenant of the completed shopping center in resisting eviction
for nonpayment of rent. Information that has been disclosed to the public or to
other parties adverse to the former client ordinarily will not be disqualifying.
Information acquired in a prior representation may have been rendered obsolete
by the passage of time, a circumstance that may be relevant in determining
whether two representations are substantially related. In the case of an organiza-
tional client, general knowledge of the clients policies and practices ordinarily
will not preclude a subsequent representation; on the other hand, knowledge of
specific facts gained in a prior representation that are relevant to the matter in
question ordinarily will preclude such a representation. A former client is not
required to reveal the information learned by the lawyer to establish a substantial
risk that the lawyer has information to use in the subsequent matter. A conclu-
sion about the possession of such information may be based on the nature of the
services the lawyer provided the former client and information that would in
ordinary practice be learned by a lawyer providing such services.

Lawyers Moving Between Firms

[4] When lawyers have been associated within a firm but then end their asso-

ciation, the question of whether a lawyer should undertake representation is
more complicated. There are several competing considerations. First, the client
previously represented by the former firm must be reasonably assured that the
principle of loyalty to the client is not compromised. Second, the rule should
not be so broadly cast as to preclude other persons from having reasonable
choice of legal counsel. Third, the rule should not unreasonably hamper lawyers
from forming new associations and taking on new clients after having left a pre-
vious association. In this connection, it should be recognized that today many
lawyers practice in firms, that many lawyers to some degree limit their practice
to one field or another, and that many move from one association to another
several times in their careers. If the concept of imputation were applied with
unqualified rigor, the result would be radical curtailment of the opportunity of
lawyers to move from one practice setting to another and of the opportunity of
clients to change counsel.

[5] Paragraph (b) operates to disqualify the lawyer only when the lawyer
involved has actual knowledge of information protected by Rules 1.6 and 1.9(c).
Thus, if a lawyer while with one firm acquired no knowledge or information
relating to a particular client of the firm, and that lawyer later joined another
firm, neither the lawyer individually nor the second firm is disqualified from
representing another client in the same or a related matter even though the
interests of the two clients conflict. See Rule 1.10(b) for the restrictions on a firm
once a lawyer has terminated association with the firm.

[6] Application of paragraph (b) depends on a situation’s particular facts,
aided by inferences, deductions or working presumptions that reasonably may
be made about the way in which lawyers work together. A lawyer may have
general access to files of all clients of a law firm and may regularly participate
in discussions of their affairs; it should be inferred that such a lawyer in fact is
privy to all information about all the firm’s clients. In contrast, another lawyer
may have access to the files of only a limited number of clients and participate
in discussions of the affairs of no other clients; in the absence of information
to the contrary, it should be inferred that such a lawyer in fact is privy to infor-
mation about the clients actually served but not those of other clients. In such
an inquiry, the burden of proof should rest upon the firm whose disqualifica-
tion is sought.

[7] Independent of the question of disqualification of a firm, a lawyer chang-
ing professional association has a continuing duty to preserve confidentiality of
information about a client formerly represented. See Rules 1.6 and 1.9(c).

(8] Paragraph (c) provides that information acquired by the lawyer in the
course of representing a client may not subsequently be used or revealed by the
lawyer to the disadvantage of the client. However, the fact that a lawyer has once
served a client does not preclude the lawyer from using generally known infor-
mation about that client when later representing another client. Whether infor-
mation is “generally known” depends in part upon how the information was
obtained and in part upon the former client’s reasonable expectations. The mere
fact that information is accessible through the public record or has become
known to some other persons, does not necessarily deprive the information of
its confidential nature. If the information is known or readily available to a rel-
evant sector of the public, such as the parties involved in the matter, then the
information is probably considered “generally known.” See Restatement (Third)
of The Law of Governing Lawyers, 111 cmc. d.

[9] The provisions of this Rule are for the protection of former clients and
can be waived if the client gives informed consent, which consent must be con-
firmed in writing under paragraphs (a) and (b). See Rule 1.0(f). With regard to
the effectiveness of an advance waiver, see Comment [22] to Rule 1.7. With
regard to disqualification of a firm with which a lawyer is or was formerly asso-
ciated, see