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THE PRESIDENT'S MESSAGE

Breaking News

By JOHN M. SILVERSTEIN

n this era of the 24-hour news

cycle, “breaking news” induces

breathless anticipation over what

dramatic change in the world order
has occurred to both interrupt and impact
our otherwise mundane lives. At the North
Carolina State Bar, any change in the exec-
utive suite qualifies for that classification.
After 38 years of dedicated
service to the State Bar,
including more than 26
years as executive director,
Tom Lunsford will be relin-
quishing his duties effective
with the Annual Meeting in
October, and he will be
retiring at the end of this
year. Alice Mine, our assis-
tant director with more than
25 years experience in that
role, is poised to succeed
Tom. Brian Oten has
already joined the executive team as of July
1, moving from his position as a staff coun-
sel primarily handling grievance files to
assistant director responsible for many of
Alice’s former program duties, including the
Ethics Committee. And effective October
1, Peter Bolac, the only person alive with
the ability to both adroitly handle legislative
affairs and clearly and concisely explain
trust account reconciliation rules, will
become the assistant director handling most
of Alice’s former management duties. To
ensure the proper place of continuity in the
workplace, Katherine Jean will remain as
counsel.

Fortunately, there are three brightly
shining silver linings in the clouds accom-
panying Tom’s departure. First, he will only
be a short distance away in Chapel Hill,
where we can continue to mine priceless
deposits of institutional knowledge, and
perhaps even convince him to prolong his
contributions to the legal profession in
North Carolina by continuing his erudite

and literate observations that have graced
the pages of this Journal. Second, the man-
agement team that will be in place is, as

noted, experienced, talented, and prepared
to hit the ground running. Third, working
through the transition in leadership will be
the responsibility of my successors, Gray

Wilson,

Colon Willoughby, Barbara
Christy, and their progeny,
not mine.

This rare changing of the
guard
annual reconstitution of the
State Bar Council and its
officers. Most bar councilors
three
three-year terms, which are

accompanies  the

serve consecutive
staggered so that all 61 elect-
ed councilors do not have
terms expiring the same
year. While the State Bar is
energized each January with
a new class of councilors who invariably
bring fresh ideas and new perspectives to
our deliberations, it also means losing the
wise counsel of their predecessors as we bid
them a reluctant farewell. On the evening
before our annual dinner in October, we
will note the valuable contributions of
departing  councilors Bob  Detwiler
(Jacksonville), Nick Dombalis (Raleigh),
Darrin Jordan (Salisbury), Nancy Norelli
(Charlotte), Lonnie Player (Fayetteville),
Randy Pridgen (Rocky Mount), and Judge
Mike Robinson (Winston-Salem). Barbara
Christy (Greensboro) will also be retiring as
a councilor, but her service to the State Bar
will continue when she is installed as vice-
president of the State Bar by Chief Justice
Mark Martin at our annual meeting.

The business of the State Bar is conduct-
ed through standing and special commit-
tees, and our retiring councilors have served
with distinction as committee chairs or
vice-chairs, and as valued members of virtu-
ally every committee in existence at the
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State Bar during their terms. When they
began their service as councilors in 2010,
the State Bar headquarters building was not
even large enough to accommodate their
orientation. In contrast, their last meeting
as State Bar councilors will take place in a
multi-purpose room that will accommodate
the entire 68-member council, State Bar
staff, and visitors. The State Bar’s progres-
sion from rudimentary office space to a
state-of-the art headquarters building is a
metaphor for the transition of the individu-
als mentioned above from “rookies” to
essential cogs in the workings of the State
Bar. As Bar councilors, we share respect and
gratitude—and most importantly, friend-
ship—that extends well beyond the end of
our terms, and we will miss them and their
many contributions.

It is even more difficult to articulate
what Tom Lunsford has meant to the North
Carolina State Bar. Tom’s tenure has been
more than four times longer than the nine
years most Bar councilors serve, and three
times longer than the 13 years most officers
serve. Tom has visited each of North
Carolina’s Judicial Districts (now 45) several
times. Tom has witnessed and led the State
Bar’s long journey from a state office build-
ing that housed a handful of employees, to
the State Bar's own building on the
Fayetteville Street Mall, and finally to an
architecturally significant headquarters that
contains adequate space and technology for
the State Bar’s 90+ staff members to admin-
ister the practice of law for the more than
29,000 attorneys licensed in North
Carolina. It is more than fitting that Tom
has spent the final few years of his career in
the executive director’s office of the build-
ing that will be an important part of his
legacy.

My experience in serving as an officer of
the North Carolina State Bar has been

CONTINUED ON PAGE 7



STATE BAR OUTLOOK

What If I Don’t Like Being Retired?

By L. THoMAS LUNSFORD I1

f youve been paying any atten-

tion at all, you know that my

days as the State Bar’s executive

director are numbered. Last sum-

mer, in a weak moment, I gave
my notice and advised the agency that I
would be resigning at the end of the cur-
rent year in order to effectuate my retire-
ment. When no one begged
me to reconsider, I realized
that I had overplayed my
hand and was, like my fic-
tional hero Barney Fife, on
the verge of being “swept
into the dustbin of history.”
Exit, Tom Lunsford. My
only hope in the wake of
such folly is that you, my
faithful readers, will some-
how learn from my mistake
and be better for it.

The standard question
for most people in my position is, of
course, what do you plan to do after you
retire? I wish I knew. I recently inventoried
my skills and interests to see how I might
most effectively use my leisure time. I dis-
covered that after 38 years on the job, I had
become very accomplished at delegating,
making small talk at cocktail parties, and
writing pithy essays in the Bar’s journal. So
far so good! I then imagined how I might
leverage those talents in pursuit of my real
passions—the Tar Heels, the Andy Griffith
Show,  and  chinchilla
Surprisingly, the anticipated epiphanies are

ranching.

yet to be realized, and I continue to lan-
guish without direction or purpose.
Indeed, it would appear that I am, like for-
mer race car driver Danica Patrick, on the
verge of retiring for no reason other than to
work on my “personal brand.”

Unlike Danica, however, I have a pro-
fessional license and my personal pride to
consider. Although I havent practiced in
many years and am absolutely uninsurable,

I am nevertheless an active member in
good standing of the North Carolina State
Bar. As such, I am privileged to style myself
as an attorney, participate in district bar
elections, and receive the State Bar’s quar-
terly magazine. Those highly valued pre-
rogatives are offset, it must be said, by sev-
eral not inconsiderable obligations of
membership, including lia-
bility for dues and the
requirement of attending,
and paying for, 12 hours of
approved but increasingly
irrelevant continuing legal
education  each  year
Obviously, there is a fine
balance to be struck
between cost and benefit for
the aging attorney. And that
calculation finds its most
cogent and sublime expres-
sion in answer to the ques-
tion that now faces me and countless other
survivors of the Baby Boom, namely:
“Should I go inactive?”

Now, I would not presume to answer
that question for my entire demographic
cohort. Everyone’s circumstances are differ-
ent, and most lawyers of my vintage seem
to have a more coherent plan for life after
the law than I do. If you are one of those
folks, you can stop reading now. If, on the
other hand, you, like me, are pretty sure
that any decision you make will be wrong
and need to be reversed, you should soldier
on for at least a few more paragraphs.

Here’s the good news. The ink never
dries on a grant of inactive status. Under
the State Bar’s administrative rules, it is
absolutely possible to “retire,” for whatever
reason, and then to be reinstated by the Bar
Council. In short, if you guess wrong about
whether you should hang it up and want to
rejoin the club, you're entitled to a “do-
over” if you can satisfy a few conditions,
mostly having to do with settling financial

accounts and getting current on CLE. This
assumes that you file your petition for rein-
statement within seven years of the time
you started your misbegotten sabbatical.
After seven years you can still be reinstated,
but only if you sit for and pass the bar
exam—an exercise that would almost cer-
tainly call into question your sanity and fit-
ness to be licensed.

Actually, fitness is the aspect of this sort
of transaction that interests me the most.
The rules require that an applicant seeking
reinstatement from inactive status demon-
strate that he or she has the requisite “char-
acter and fitness to practice.” That is to say,
“[TThe member must have the moral qual-
ifications, competency, and learning in the
law required for admission to practice law
in the state of North Carolina, and must
show that the member’s resumption of the
practice of law within this state will be nei-
ther detrimental to the integrity and stand-
ing of the Bar or the administration of jus-
tice nor subversive of the public interest.”
The same is required of an applicant seek-
ing to be reinstated from administrative
suspension occasioned by failure to satisfy
an obligation of membership, such as fail-
ing to meet the CLE requirements.

Quite appropriately, the burden of proof
is on the applicant. For most people, this is
not, and has never been, a problem.
Statistically speaking, it is extremely rare for
anyone without a recent felony conviction
to be denied reinstatement. That being the
case, you would suppose that the odds
would be in my favor. But, unlike most
applicants, I do have a “record,” in that I
have, during the past 20 years, published
more than 70 articles in the Bar Journal, a
great many of which have contained japes,
exaggerations, and fictions that some may
have found inappropriate for such a serious
publication. Is it possible that in my vain
attempts to amuse, | have written the
petards upon which I might now be hoisted?
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To answer that question, I have just
completed a quick inspection of the so-
called “long form” reinstatement petition
on the State Bar’s website. I was greatly
relieved to find that journalistic offenses are
not referenced in that questionnaire.
However, there are queries about whether
the applicant has been charged with fraud
in any legal proceeding (negative, in my
case); has failed to pay his taxes (also nega-
tive); has been declared legally incompetent
(negative); has been impaired as a result of
a mental, emotional, or psychiatric condi-
tion (probably negative); has been impaired
as a result of the use of alcohol or drugs
(impaired would be too strong a word); or
has been “told” that he was impaired as a
result of a mental, emotional, or psychiatric
disorder (definitely).! Since I can probably
get an affidavit from the psychiatrist to
whom I am married attesting to the fact
that calling someone crazy doesn’t necessar-
ily make it so, it seems possible that I might
be able to squeak through the reinstate-
ment process. Good for me.

Interestingly, applicants for reinstate-
ment from disciplinary suspension are gen-
erally not required to prove that they have
good character. Unlike retired bar execu-
tives and CLE derelicts, lawyers who have
been suspended for serious ethical trans-
gressions are not required by rule to
demonstrate that they possess the “moral
qualifications” to practice law. They must
satisfy certain administrative requirements
relating to the winding down of their prac-
tices, and they must fulfill reasonable con-
ditions
Disciplinary Hearing Commission’s order

precedent contained in the
imposing their suspensions, like making
restitution or cooperating with the Lawyer
Assistance Program, but they are not typi-
cally compelled to prove that they have
good character. It may be, of course, that
having “done their time,” they are pre-
sumed rehabilitated or at least chastened to
the point where the likelihood of further
indiscretion is acceptably small. Or it may
simply be an anomaly.

It is worth noting in this connection
that disbarred lawyers, in contrast to those
who have been merely suspended for a def-
inite period not to exceed five years, do,
under the rules, have to prove “proper ref-
ormation of character” in order to be eligi-
ble for reinstatement. In this they are rather
like retired bar executives who tire of chin-

chilla ranching and want to become active
members again. Nothing anomalous about
that. It makes perfect sense.

I would like to make one last observa-
tion as to how the determination of charac-
ter and fitness relates to reinstatement. As
noted above, applicants for reinstatement
from administrative suspension are
required to prove good character. There is
an exception to the rule, however, for those
who are willing and able to satisfy a delin-
quent membership obligation with 30 days
of having been served with an order of sus-
pension. In such cases the order is preclud-
ed from becoming effective and no suspen-
sion is deemed to have occurred. Since
there was never any suspension, there is no
need to apply for reinstatement. From an
administrative standpoint, this is an excel-
lent rule. It incentivizes compliance, albeit
belated, and it obviates the necessity of fur-
ther costly and time consuming proceed-
ings for everyone. It is curious, though, in
regard to the matter of character and fit-
ness. One wonders what it is about the
30th day post-service that should relieve us
of our concern about the subject lawyer’s
bona fides. Is there a point along the tempo-
ral continuum where the character issue
ripens? And is that day 31? If late payment
of dues warrants a C&F inquiry a month
after service, is such an inquiry somehow
less necessary 29 days after service? Maybe
there’s no anomaly here, just the sort of
benign arbitrariness that accompanies most
regulatory line-drawing, but I'm inclined
to think we ought to take another look at
this rule—and maybe others that relate to
reinstatement.

That’s the point of this essay, by the way.
I think the reinstatement rules could stand
some scrutiny. Rules review is something
we engage in quite routinely at the State
Bar. We know the value of introspection
and we never tire of it. We have recently
completed a very extensive review of our
disciplinary system in order to make sure
that our rules, policies, and procedures
make sense and are working well. We are
currently engaged in a substantive review of
the rules relating to lawyer advertising. No
sooner had the ABA proposed a new set of
rules concerning commercial speech than
our leadership initiated an internal study. I
think the rules concerning reinstatement
are also deserving of reconsideration, espe-
cially where the matter of character and fit-
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ness is concerned. Frankly, I'd feel a lot bet-
ter about going inactive, and then changing
my mind, if I didn’t think I'd ever be
required to prove my good character. It’s
not that I'm likely to engage in journalistic
fraud again, or chinchilla ranching for that
matter, but I'd like to keep all my options
open. m

L. Thomas Lunsford I is the executive
director of the North Carolina State Bar.

Endnote

1. Several people have told me that I am crazy for
quitting my job.

President’s Message (cont.)

enhanced by the opportunity to work close-
ly with Tom. The way I have been wel-
comed throughout North Carolina as pres-
ident of the State Bar is a testament to Tom
and the work of the outstanding staff he has
assembled. Fortunately, we will not miss a
beat with Alice, Peter, Brian, and Katherine
on our executive team, with Gray, Colon,
and Barbara as our officers, and with the
support and guidance of our outstanding
State Bar Council.

As my term as president concludes, I
want to thank the officers with whom I
served—Ron Gibson, Margaret Hunt, and
Mark Merritt—for the lessons in leadership
that made a great impression on me. On a
personal note, this year would not have
been nearly as enjoyable as it has been for
me without the patience and understanding
of the members of my firm—Howard and
Keith Satisky and David Gadd—and espe-
cially my long-suffering wife, Leslie, who in
addition to being my greatest asset, has
become devoted to the State Bar as well.
Thank you for the privilege of not only
serving as president this year, but also for
the opportunity to meet and work with so
many good people throughout the state,
and to make such good friends over the
course of my time on the council. My
departing wish for the State Bar is that there
won't be any more breaking news for quite
some time. ®

John Silverstein is a partner with the
Raleigh firm of Satisky & Silverstein, LLP



Freedom for Sale

By Davip E. CLARK

onstructed in 1973, the New

Guilford County courthouse

has been showing its age for

the better part of the past

two decades. Like many buildings from this era, the facade

is a harsh block of colorless stone with slits inserted for

windows that don’t open. The architectural style outside,

known as Brutalism,! seems to have infected much of the criminal justice treatment of indigent defendants inside.

Bond court is held in Courtroom 2C,
which sits on the southwest side of the
building. Tuesday through Friday at 2 PM,
the small courtroom fills with defense attor-
neys and prosecutors in front of the bar, and
friends and family of inmates and alleged
victims behind the bar—all waiting for their
chance to argue that their particular inmate
should or should not be allowed pretrial
release while their case works its way
through the legal system.

Guilford County Criminal Court oper-
ates under a court order known as “pretrial
release policies in the eighteenth judicial dis-
trict.”? The document sets out “suggested
bond amounts” for every violation of the
penal code, from local ordinances, like

allowing weeds to grow over 12 inches high
in your yard, to major felonies, like murder
or drug trafficking.

It was in this stark setting earlier this year
that Emorbridge Poole and David Stewart
got their welcome to the world of court
approved pretrial release bail policies—
where those with money can buy their free-
dom, while the less fortunate languish in
local jails for the exact same allegation;
where indigent citizens spend more time in
local jails than the law allows for their
alleged crime simply because they don't have
the money to purchase their freedom; where
poor, non-violent misdemeanants remain in
jail, while rich, violent felons are released;
where a person’s access to liberty is based

exclusively on their ability to pay a pretrial
bond.

On February 27, 2018, Mr. Poole was
charged with trespassing while intoxicated at
a local gas station and knocking over a store
rack, all misdemeanor offenses.3 One week
later, Mr. Stewart was charged with a violent
felony in connection to shots from a “semi-
automatic handgun” being fired into a con-
venience store as well as resisting arrest.4

Unemployed with no resources, Mr.
Poole was appointed a public defender.
Despite the relative minor nature of the
charges and the lack of any finding that he
was a danger to himself or others, that he
would not appear in court as ordered, or that
he would intimidate potential witnesses,” he
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was denied release until he paid the court
$500 and was subsequently incarcerated in
the local jail to await trial. On the other end
of the spectrum, facing charges of feloniously
conspiring to shoot a handgun into occupied
property and resisting arrest,® Mr. Stewart
was released from custody after posting a
$5,000 bond.

Mr. Poole provided the court with a
sworn affidavit indicating that he had “$0”
“monthly income,” “$0” “cash on hand and
in bank accounts,” and “$0” “assets,”” yet he
remained incarcerated for three weeks
because he didn’t have $500 to purchase his
freedom. This came at a cost of $82 per
night to the taxpayers of Guilford County,
for a total of over $1,500. Meanwhile, Mr.
Stewart, whose family was able to post his
$5,000 bond, was released immediately to
live under minimal judicial supervision in
Greensboro, despite the violent nature of his
charges.

The story of defendants like Mr. Poole
and Mr. Stewart is all too common in court-
houses across North Carolina. In this article
we will explore the problems posed by the
current haphazard state of pretrial release
policies in North Carolina. We will explain
how these seemingly arbitrary bail policies,
which allow pretrial bail to act as an illegiti-
mate form of preventive detention, violates
the Fourteenth Amendment of the United
States Constitution as well as Article I,
Section 27, of the North Carolina
Constitution.® We will conclude the article
by making suggestions for reform that
require pretrial detention to be based on
objective evidentiary factors such as whether
a defendant is a flight risk or a danger, rather
than how wealthy the defendant is, that will
bring North Carolina back into compliance
with state and federal law.

Introduction

“In our society, liberty is the norm, and
detention prior to trial or without trial is the
carefully limited exception.” Two bedrock
principles of constitutional law guide any
pretrial detention analysis. In the words of
the U . Supreme Court: “[T]he fairness of
relations between the criminal defendant and
the State” is analyzed under the Due Process
Clause, while “the question whether the State
has invidiously denied one class of defen-
dants a substantial benefit available to anoth-
er class of defendants” is analyzed under the
Equal Protection Clause.!0

l. Constitutional Impetus for Bail
Reform

In applying this legal framework to a ques-
tion of pretrial release for a criminal defen-
dant, the Fifth Circuit Court of Appeals held
as far back as 1978 that while “[u]tilization of
a master bond schedule provides speedy and
convenient release for those who have no dif-
ficulty in meeting its requirements, [tJhe
incarceration of those who cannot, without
meaningful consideration of other possible
alternatives, infringes on both due process
and equal protection requirements.”!!
Several federal district courts have also
applied this reasoning to invalidate bond sys-
tems like those in North Carolina that have
the effect of imprisoning indigent defendants
solely because they cannot afford bail.12

One such example is Jones v. City of
Clanton. In 2015, the city of Clanton,
Alabama, used a bail schedule much like the
one used in Guilford County to set bail in
misdemeanor cases. Under this bail schedule,
bail was set at $500 for each misdemeanor
charge. Thus, defendant Christy Varden was
given a $2,000 bail for four misdemeanor
charges. When she couldnt make the bail,
she was required to wait in jail until her trial.
In a subsequent lawsuit alleging that the
city’s bail policies violated Ms. Varden’s con-
stitutional rights, the court ruled unequivo-
cally: “[U]se of a secured bail schedule to
detain a person after arrest, without an indi-
vidualized hearing regarding the person’s
indigence and the need for bail or alterna-
tives to bail, violates the Due Process Clause
of the Fourteenth Amendment.”!3

More recently, in Odonnell v. Harris
County, 882 F3d 528 (5th Cir. 2018), the
plaintiffs brought a § 1983 action,!4 alleging
that Harris County’s system for setting bail
for indigent misdemeanor defendants violat-
ed both Texas statutory law and constitution-
al law and the Equal Protection and Due
Process Clauses of the Fourteenth
Amendment.1®

The Texas Code requires court officials to
conduct an individualized review when set-
ting bail, basing decisions on factors such as
ability to pay, the charge, and community
safety.1® However, the district court found
that these individualized assessments do not
actually occur in practice.!” The district
court concluded that the county violated
both the procedural due process rights and
the equal protection rights of indigent defen-
dants, and granted the plaintiff’s motion for
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Five Reasons for Bail Bond
Reform in North Carolina

1. Money bail is an unfair and inef-
fective tool, whether intended to achieve
community safety or to assure a defen-
dants appearance at trial.

2. Money bail creates a two-tier
criminal justice system—one for those
with money and another for those with-
out.

3. Money bail does not ensure deten-
tion of the most dangerous defendants,
but rather leads to detention of the
poorest defendants.

4. Pretrial detention of non-danger-
ous defendants is costly to taxpayers and
an inefficient use of limited criminal jus-
tice resources.

5. Detaining people on the basis of
their wealth is unconstitutional under
the Due Process and Equal Protection
Clauses of the Fourteenth Amendment.

a preliminary injunction.'8

On appeal, the Fifth Circuit affirmed the
district court’s ruling.!? With regard to due
process, the court concluded that the proce-
dure used in Texas did not sufficiently pro-
tect indigent defendants from magistrates
imposing bail as an “instrument of oppres-
sion”20 and thus violated the plaintiffs’ due
process rights.2!

With respect to the equal protection
claim, the court emphasized that the county’s
policies and procedures violated the Equal
Protection Clause, both because of “their dis-
parate impact” on indigent defendants,>? and
because the county’s custom and practice pur-
posefully “detain[ed] misdemeanor defen-
dants before trial who are otherwise eligible
for release, but whose indigence makes them
unable to pay secured financial conditions of
release.”?3 The court conceded that ordinari-
ly, “[n]either prisoners nor indigents consti-
tute a suspect class.”?* However, the court
emphasized that indigents do receive height-
ened scrutiny where two conditions are met:
(1) “because of their impecunity they were
completely unable to pay for some desired
benefit,” and (2) “as a consequence, they sus-
tained an absolute deprivation of a meaning-
ful opportunity to enjoy that benefit.”??
Under this framework, the court found that
indigent misdemeanor defendants were in



fact unable to pay secured bail to obtain pre-
trial release, and as a result they sustained an
absolute deprivation of “freedom from incar-
ceration.”2¢ Thus, the court concluded that
the county’s use of secured bail also violated
the Equal Protection Clause.?”

Similarly, North Carolina courts have
held that failure to provide a criminal defen-
dant with a meaningful opportunity for pre-
trial release can result in a due process viola-
tion.28 For example, in State v. Thompson,?
the defendant alleged that N.C. Gen. Stat. §
15-A-534.1(b) as applied violated his proce-
dural due process rights when a magistrate
scheduled his pretrial release hearing exactly
48 hours after commitment, even though
there were judges available to hold an earlier
hearing.30

In determining whether the delay violated
due process, the court began by noting that
“it is beyond question that the private interest
at stake, liberty, is a fundamental right.”3!
Specifically, the “traditional right to freedom
before conviction permits the unhampered
preparation of a defense, and serves to pre-
vent the infliction of punishment prior to
conviction.”32 The Court based its recogni-
tion of the right to freedom prior to trial in
the “principle that there is a presumption of
innocence in favor of the accused [which] is
the undoubted law, axiomatic and elemen-
tary, and..lies at the foundation of the
administration of our criminal law.”33 Next,
the Court concluded that once a judge
became available, “further delay in providing
this hearing did not serve any underlying
interest of the State.”% Because Mr.
Thompson had a fundamental liberty interest
in pretrial release and there was no legitimate
state interest to be served by the delay, the
Supreme Court of North Carolina held that
“the application of N.C. Gen. Stat. § 15A-
534.1(b) violated Thompson’s procedural
due process rights.”3>

Il: Seizing the momentum for reform
in North Carolina

Although money bail has been deeply
entrenched in North Carolina for decades,
successful litigation around the country
challenging the constitutionality of wealth-
based pretrial release makes the moment
ripe for bail reform in North Carolina.
While advocates of the money bail system
argue that it is a “well-founded tradition”3¢
that “allows individuals of all financial
means to leverage their social networks and

10

community ties to obtain pretrial release,”
they fail to recognize that tradition is not a
rational reason to detain non-threatening
indigent defendants.3” It also ignores the
fact that not every defendant has the benefit
of a robust social network or community ties
that can assist in such times of need.

By definition, most indigent defendants
do not have sufficient financial means to
post bail. Instead of allowing wealthy defen-
dants—even those facing charges of violent
crimes—to purchase their freedom through
money bail while poor defendants sit in jail
for lesser crimes, North Carolina must stop
focusing on suggested bond amounts3® for
particular crimes and begin focusing on each
case and each defendant objectively and
individually. This change in focus would
allow North Carolina magistrates and judges
to pay attention to not only the criminal
allegation, but also to other significant fac-
tors, such as whether the defendant is a
flight risk or a danger to themselves or the
community, and, importantly, to the defen-
dants financial ability to post money bail.
This reform would also allow the court sys-
tem to balance its interest in securing the
defendant’s attendance and the defendant’s
own interest of pretrial release.

Not only does unnecessary pretrial
detention adversely affect the defendant, it is
also financially burdensome on the state and
its taxpayers. Pretrial detention is both costly
and inefficient—especially when alternative
options like properly managed pretrial
release programs can ensure public safety
and the appearance of defendants in
court.3? Changing how North Carolina
assesses who is released and who has a bond
set is just the beginning to reforming the bail
bond system.

In addition to changing how the system
inidally decides which defendants have a
bond set and which are detained, North
Carolina should also implement alternatives
to monetary bail or incarceration, such as
pretrial release programs.

Some North Carolina counties, such as
Wake, Forsyth, and Alexander, already use
pretrial release programs.0 One of these
programs is run by a nonprofit called
ReEntry, Inc. ReEntry’s goal is to divert all
appropriate incarcerated individuals from
pretrial detention to supervision in its pretri-
al release program.4! This not only saves the
county the cost of pretrial detention, it also
assures community safety by strict monitor-

ing of released defendants, and allows those
defendants to move on with their lives while
waiting for their case to be resolved.

ReEntry, like other pretrial service pro-
grams, uses a risk assessment tool in order to
make recommendations to judicial
officials.42 The judge then has the final deci-
sion as to whether the defendant can be
released into the program.43 Of course,
while risk-assessment is significantly fairer to
indigent defendants than is money bail,
these tools must be used with care. Judicial
officials must make sure that the pretrial
service units that use them are qualified and
trained, and that the motivation is there to
make sure everyone is treated with fairness
and consistency.

ReEntry is one of around 30 such pro-
grams currently operating in North Carolina.
All of these pretrial release programs have
varying degrees and methods of supervision.
Some of these methods include requiring the
defendant to check in physically or by tele-
phone, to complete drug tests, and to be sub-
jected to mandatory electronic monitoring, 44
Ultimately, if risk assessment and pretrial
release programs are to be accepted in North
Carolina, these programs will need to be stan-
dardized so that all North Carolinians are
treated equally. The goal of diverting qualify-
ing (non-dangerous) defendants from jail
when they would otherwise not be able to
afford bond is admirable and should be pur-
sued in North Carolina.45

Conclusion

In North Carolina, as elsewhere in the
nation, there is growing recognition that
money bail unfairly penalizes indigent
defendants by incarcerating them for
months or even years to wait for their trial,
while comparable wealthy defendants walk
free as they await trial. The way money bail
is currently decided by North Carolina trial
courts violates both the United States and
North Carolina Constitutions. With every-
one from the right-leaning former New
Jersey Governor Chris Christie?® to the left-
leaning California Senator Kamala Harris4”
recognizing the serious deficiencies in the
money bail system and advocating for
reform, the time is right for North Carolina
officials to act. m

David Clark has been a criminal defense

attorney for 32 years; first as a JAG with the
United States Air Force, and for the past 27
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years with the Guilford County Public
Defender. During that time, hes tried in excess
of 150 jury trials. The vast majority of these
trials involved clients who were held in jail
during critical pretrial preparation because
they couldnt afford to post the monetary bail
set by the court.
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of Law; Austin Foster, a rising 3L at Elon
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Elon School of Law, who made certain the
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A New Approach: Jury
Instruction on the Decreased

Reliability of Cross-Racial

Identifications

By ALYsoN A. GRINE

n an Alamance County courtroom,

Jennifer Thompson, a young white

woman, was 100% certain as she

identified Ronald Cotton, an

African American man, as the per-
son who had raped her at knifepoint. After
all, she was a straight “A” college student, and
had studied every feature of the stranger who
had broken into her home and attacked her,
determined to make him pay if she survived.
The jurors were swayed by this powerful tes-
timony. Cotton was convicted and sentenced
to life plus 54 years in prison. The problem:
DNA would later prove that Ronald Cotton
was not the rapist. He served ten years in
prison for a crime he did not commit, aging
him prematurely and depriving his family of
much-needed support. In the meantime,
Bobby Poole, the actual perpetrator, was left
free to wander the streets and violently
assault other women.2

Eyewitness Identification is Prone to
Error

Thompson’s mistaken eyewitness identifi-
cation is disturbing, but far from unique.
Experts believe that “eyewitness error is the
leading contributing factor in wrongful con-
victions in the United States.” Hundreds of
convictions have been overturned as a result
of DNA testing since 1989, and misidentifi-
cation played a role in approximately three-
quarters of these cases. In North Carolina,
eyewitness misidentification has contributed
to numerous wrongful convictions. In six of
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these cases, DNA later proved the innocence
of the individuals who had been convicted:

Joseph Abbitt, Knolly Brown Jr., Dwayne
Allen Dail, Lesly Jean, and Leo Waters, in
addition to Ronald Cotton.> Eyewitness
error was a factor in the wrongful convictions
of six additional North Carolina cases that
did not involve DNA evidence: Erick
Daniels, Terence Garner, Willie Grimes,
Shawn Massey, Horace Shelton, and Steven
Snipes.® As with the Cotton case, these exon-
erations represent irreparable damage to the
lives of innocent people; perpetrators left at
large to commit additional crimes; millions
of tax payer dollars wasted on court proceed-

ings, imprisonment, and compensation of
innocent parties; and an erosion of faith in
the North Carolina criminal justice system.
Five decades ago, the United States
Supreme Court observed, “the annals of
criminal law are rife with instances of mistak-
en identification.”” In a groundbreaking
2014 report, the National Academy of
Sciences (NAS) described the fallibility of
memory, which is at the heart of many
wrongful convictions.® Memories are not
like photographs stored in a safe, the report
cautions. Instead, “the fidelity of our memo-
ries for real events may be compromised by
many factors at all stages of processing, from
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encoding through storage, to the final stages
of retrieval. Without awareness, we regularly
encode events in a biased manner and subse-
quently forget, reconstruct, update, and dis-
tort the things we believe to be true.””

In the Cotton case, Jennifer Thompson’s
memory was altered to the point that, when
she was confronted with the actual perpetra-
tor in one court hearing, she felt not even a
spark of recognition. “From description, to
creating an Identikit, to reviewing a photo
array, to identifying the wrong man in a line-
up and in court—each step unconsciously
became a process of picking the individual
most resembling the prior step, not most
resembling the perpetrator.”10 To this day,
she sees Ronald Cotton’s face in her night-
mares about the attack.!!

Cross-Racial Identification is Less
Reliable than Same-Race
Identification

Adding yet another layer to the hazards
of misidentification, studies have shown that
people have greater difficulty in accurately
identifying members of a different race than
in identifying members of their own race.!?
According to the NAS Report,

analyses revealed that cross-racial (mis)iden-

“[r]ecent

tification was present in 42% of the cases in
which an erroneous eyewitness identifica-
tion was made.”!3 A meta-analysis of cross-
racial identifications concluded that people
are 1.56 times more likely to falsely identify
the face of a person of another race than they
are to falsely identify a member of their own
race.!4 This phenomenon has figured in
North Carolina cases. For example, Dwayne
Dail, Willie Grimes, Lesly Jean, and Horace
Shelton were exonerated after having been
misidentified by witnesses of a different race.
The majority of these cases involved White

eyewitness mistakenly identifying black
individuals.!

Jurors Overestimate the Reliability of
Eyewitness Identifications Generally
and of Cross-Racial Identifications in
Particular!®

Scholars have found that jurors tend to
overestimate the reliability of eyewitness tes-
timony.!7 As one court observed, “while sci-
ence has firmly established the inherent
unreliability of human perception and mem-
ory, this reality is outside the jury’s common
knowledge, and often contradicts jurors
commonsense understandings. To a jury,

there is almost nothing more convincing
than a live human being who takes the
stand, points a finger at the defendant, and
says, ‘That's the one!”18 In 2004,
researchers surveyed nearly 1,000 potential
jurors in the District of Columbia about eye-
witness identification. They concluded that
survey members often underestimated the
difficulties eyewitnesses experience in mak-
ing cross-racial identifications, the impact of
stress on memory, and the ways in which
police procedures may undermine eyewit-
ness accuracy.!? According to Justice
Sotomayor, “jurors routinely overestimate
the accuracy of eyewitness identifications;
[they] place the greatest weight on eyewit-
ness confidence in assessing identifications
even though confidence is a poor gauge of
accuracy.”? In particular, scholars have
found that many jurors lack knowledge of
the unreliability of cross-race identifica-
tion.2! According to one survey:
[N]early two-thirds of jurors demonstrat-
ed significant misunderstanding about
the risk of error in cross-racial identifica-
tion when asked to compare the reliability
of a same-race identification with that of
a cross-race identification. Nearly half the
respondents believed cross-race and same-
race identifications are equally reliable,
while many others either did not know
the answer or believed cross-racial identi-
fications were more reliable.22

Other Jurisdictions Have Adopted
Jury Instructions to Protect Against
Convictions Based on Mistaken
Identifications

In 2012, jurors in New York convicted
Otis Boone of two counts of robbery in the
first degree for taking cell phones from two
individuals.?3 The first robbery lasted about
one minute; the second robbery even less.
No physical evidence tied Boone to the
crimes. For each count of robbery, the only
evidence against Boone, a black man, was the
testimony of one white man identifying him
as the robber. At trial, Mr. Boone’s attorney
argued that the victims had mistakenly iden-
tified him. The attorney asked that the trial
judge instruct the jurors about the inaccura-
cy of cross-racial identification, but the judge
denied his request. On December 14, 2017,
the highest court in New York found that the
trial judge erred, and stated that “the risk of
wrongful convictions involving cross-racial
identifications demands a new approach.”24
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The court held that “when identification is
an issue in a criminal case and the identifying
witness and defendant appear to be of differ-
ent races, upon request, a party is entitled to
a charge on cross-racial identification.”?>

In a few other states—New Jersey and
Massachusetts—the highest courts have held
that jurors must be instructed on the topic of
cross-racial identification.2® Appellate courts
have authorized such an instruction in addi-
tional states, including California, Hawaii,
and Utah.2” Most state appellate courts have
yet to address this issue. In North Carolina,
the court of appeals recently upheld the trial
judge’s refusal to give such an instruction in
State v. Watlington on the basis that counsel
had not introduced any evidentiary support
to warrant such an instruction.?8 This opin-
ion leaves open the possibility of such an
instruction where counsel presents evidence
on the decreased reliability of cross-racial
identifications at trial.

Potential Benefits of a Jury
Instruction on Cross-Racial
Identification in North Carolina

While a jury instruction on cross-racial
identification is not a magic bullet that will
eliminate errors,2? it is one practical reform
that North Carolina can accomplish, and, as
other jurisdictions have recognized, one that
carries a number of benefits. For example,
jury instructions do not cost a dime. They
are concise statements that are simple to read
to jurors. An instruction might read:
“Research has shown that people may have
greater difficulty in accurately identifying
members of a different race or ethnicity. You
should consider whether the race or ethnicity
of the witness and the defendant may have
influenced the accuracy of the witness’s iden-
tification.” Jury instructions carry weight
with jurors since they come from the judge.
Having received the instruction, jurors may
feel they have been granted “permission” to
discuss whether race played a role in the
identification, whereas, without the instruc-
tion, they might fear that they would be per-
ceived as racist if they broached the topic.
“[Als a society, we do not discuss racial issues
easily. Some jurors may deny the existence of
the cross-race effect in the misguided belief
that it is merely a racist myth...while others
may believe in the reality of this effect, but be
reluctant to discuss it in deliberations for fear
of being seen as bigots. That, however, makes
an instruction all the more essential.”30
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Notably, the American Bar Association has
recommended that there should be a jury
instruction on cross-racial identification if it
is an issue in the case.3!

A jury instruction would be most effec-
tive when paired with other trial tools, such
as an effective cross-examination of the eye-
witness regarding his or her ability to per-
ceive and remember the perpetrator, as well
as expert testimony regarding the nature of
memory, and factors that affect memory,
such as the presence of a weapon. Relying on
cross-examination alone, however, would
produce uneven results depending on the
skill of the trial attorney. Cross-examining a
witness, who may be traumatized, about the
sensitive topic of race and whether it played
a role in the identification, without alienat-
ing the jurors, requires skills that even expe-
rienced trial attorneys may lack. In any
event, eyewitnesses are often so convinced
about the accuracy of their identification,
they remain unflappable even in the face of
the most effective cross-examination.32
Unfortunately, studies have shown that such
confidence does not correlate with higher
levels of accuracy.33 With regard to expert
testimony, while it would certainly benefit
jurors in every case in which identification is
at issue, the reality is that experts on memory,
and on cross-racial identification in particu-
lar, are not readily available. Also, they cost
money. Judges may be reluctant to grant a
request for funds to obtain an expert, or may
rule such testimony inadmissible. For exam-
ple, Ronald Cotton, and at least one other
wrongfully convicted North Carolina man,
Terence Garner, were both denied the oppor-
tunity to introduce expert testimony in their
trials on the unreliability of cross-racial eye-
witness identification, and in both cases the
rejection of such testimony was upheld on
appeal.3* When an expert is unattainable,
jury instructions can serve at least to bring
the issue to jurors awareness without any
associated costs.>

Conclusion

Following Ronald Cotton’s exoneration,
he and Jennifer Thompson have partnered to
advocate for reforms to prevent wrongful
convictions on the basis of unreliable eyewit-
ness identifications, protect the innocent,
and convict the guilty. Together, they have
played a powerful role in achieving reforms
including the passage of the Eyewitness
Identification Reform Act and the creation of
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the North Carolina Innocence Inquiry
Commission. These reforms have been
important, but North Carolina can do more
to prevent wrongful convictions on the basis
of cross-racial identifications. A jury instruc-
tion on cross-racial identification would cost
North Carolina nothing, and would further
the aim of making our criminal system a
more equitable one. A new or revised pattern
jury instruction would be an effective way of
ensuring that these concepts are conveyed to
jurors. Absent a pattern instruction, attorneys
should seek a cross-racial eyewitness identifi-
cation instruction on the basis of competent
evidence in cases involving cross-racial eye-
witness identifications, and North Carolina
trial judges are empowered to give such
instructions. North Carolina should join the
ranks of other states, such as New York, that
have concluded that “the risk of wrongful
convictions involving cross-racial identifica-
tions demands a new approach.”3¢ m

Alyson A. Grine is an assistant professor at
North Carolina Central University School of
Law. Previously, Grine served as the defender
educator at the UNC School of Government
from 2006 until August 2016 focusing on
criminal law and procedure and indigent
defense education. She continues to work for the
School of Government on the Racial Equity
Network, a training program for indigent
defense lawyers on issues of race and criminal
Justice.
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little to implement and are efficient. Instructions also
avoid the adversarial nature of dueling experts and allow
for a continuing debate within the legal community.
Trial judges retain discretion to modify them as needed
for the facts of any particular case. Finally, they offer a
uniform and neutral means of educating jurors.”); Brief
of Amicus Curiae NAACP Legal Defense & Educational
Fund, Inc. at 22 n.89, People v. Boone, 91 N.E.3d 1194
(N.Y. 2017) (No. 2012-07711) (citing Simmonsen).

36. Boone, 30 N.Y.3d 521, 526.
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History and Comparison of
Judicial Selection Processes

By JUDGE JOHN M. TysoN

This article provides a brief history of
North Carolinas judicial selection and elec-
tions, recurring issues, and recent develop-
ments in judicial elections laws. It will also
explore the judicial selection processes in the
sister states of Virginia and South Carolina,
the federal courts, and identify relevant issues
and opportunities.

. North Carolina Judicial Selection

In North Carolina after independence,
judicial selection originated and rested with
the General Assembly’s appointing of judges
and justices to office, as mandated by the
North Carolina Constitution of 1776. These
appointments were not subject to term limi-
tations or mandatory retirement in the
Constitution. This practice remained in place
for over 90 years, until the enactment of the
1868 post-Civil War Constitution.

For the past 150 years, North Carolina has
required all judicial appointees and candi-
dates to stand for popular election. Article IV,
Sections 26 and 27 of the 1868 North
Carolina Constitution abolished judicial
selection by legislative appointment and
required popular elections to be held for all
North Carolina judicial offices.! Appellate
justices and judges and superior court judges
run for office, serve eight-year terms, and are
required to “be elected by qualified voters of
the State, as is provided for the election of
members of the General Assembly.”? This
new constitutional provision shifted judicial
selection from General Assembly appoint-
ments to partisan elections.?

Gubernatorial appointment to vacancies
occasioned from newly created judgeships,
resignations, retirements, and deaths, without
formal legislative input or confirmation, led
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to one-party dominance of the judiciary.
Vacancies would be filled by creating another
vacancy in a lower court judgeship. Being
appointed to office allowed the appointed
judge to run for election as the “incumbent”
in the following general election.

Partisan judicial selections and elections
remained the exclusive process of maintain-
ing the bench for well over a century, despite
multiple attempts to amend.* In 1974 and
1977, members of the General Assembly
introduced bills to establish a “merit selec-
tion” process.> Despite support from the judi-
ciary and Bar, both bills failed.®

Notwithstanding the failure of both bills,
then-Governor James Hunt created a “merit
selection” panel through an executive order;
he filled vacancies through panel “recommen-
dations” until he left office in 1985.7 This
panel was criticized as requiring the candidate
to belong to the same political party as the
governor as the threshold “merit.” This “merit
selection” panel ended with the expiration of
his second term.8

Despite apparent support for changing
the judicial selection process, most amend-
ment efforts in the 1990s failed.” In 1991, a
bill establishing a merit selection process with
confirmation by the General Assembly passed
in the Senate, but failed in a House commit-
tee.l9 Likewise, a 1995 bill proposed
appointment by the governor, legislative con-
firmation, and retention elections for appel-
late judges. This proposal passed the Senate,
but failed in the House of Representatives.!!

Another major attempt at changes failed
in 1999. The 1999 bill would have estab-
lished merit selection and retention elections
for appellate judges. Once again, the Senate
approved the measure, but the House of

12

Representatives did not concur.

However, a major breakthrough occurred
in 1996. The North Carolina Republican
Party (“Republican Party”), hobbled by a
large disadvantage in the partisan, statewide
superior court elections, sued the State Board
of Elections in Republican Party of North
Carolina v. Martin.13

The Republican Party alleged voters
rights under the First and Fourteenth
Amendments were violated by the then-cur-
rent statewide judicial election process for
superior court judges.!4 The suit was initially
dismissed by the United States District
Court, which ruled the suit failed for lack of
a justiciable question.!> The United States
Court of Appeals for the Fourth Circuit over-
turned, holding the Republican Party had
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asserted a justiciable claim and cited Davis v.
Bandemer.\6 In Davis, the Supreme Court of
the United States held vote dilution claims
filed by political parties were justiciable.!”
After remand, in which the district court
ordered a preliminary injunction before the
1994 superior court elections, the suit settled,
with three republican superior court judges
being appointed.'8

In reaction to this lawsuit, the legislature
amended the statute for partisan judicial elec-
tions for superior court judges, and estab-
lished a non-partisan primary and general
elections for these judges.!” Further, superior
court judges were no longer elected by voters
statewide, but by voters within the judges
individual geographical districts.2? These
changes took effect in 1998.2

Republican appellate judicial candidates
dominated the statewide elections in 1998,
2000, and 2002. The democratic majority in
the General Assembly responded with similar
legislation in the early-to-mid-2000s to
implement non-partisan elections for district
court judges, court of appeals judges, and jus-
tices of the Supreme Court. In 2002 the leg-
islature amended the law governing the elec-
tions of all appellate court judges to make
those elections non-partisan, beginning with
the 2004 elections.

Also beginning in 2004, appellate judicial
candidates could opt to receive public finance
funding, after raising sufficient “qualifying
private contributions.” Candidates were fur-
ther limited on the amount and number of
private contributions they were allowed to
solicit or retain.?2 However, public financing
was repealed by N.C. Session Law 2013-360
after the Supreme Court of the United States
declared similar public financing plans in
Arizona as unconstitutional.23

In 2011, then-Governor Beverly Perdue
established a “merit selection panel” through
executive order.? She garnered criticism
when, at the very end of her term, she
bypassed this panel to appoint appellate
judges into office to prevent her successor, Pat
McCrory, from filling those vacancies with
his own appointments.?> Moreover, in 2011
the legislature attempted to amend the
Constitution by passing Senate Bill 458,
which would have established judicial merit
selection.26 The proposed amendment read:

An act to amend the North Carolina

Constitution to replace the present prac-

tice of selecting justices and judges of the

appellate division and judges of the supe-

rior court generally by gubernatorial
appointment, followed by elections, with
a method by which (1) two candidates for
justice and judge will be nominated by a
judicial nominating commission, the gov-
ernor will appoint one of them, and at the
next election the voters will choose in a
nonpartisan election between the two per-
sons, (2) at the end of the term of a justice
or judge who has successfully won an elec-
tion, the question of the justice’s or judge’s
retention in office is submitted for
approval or disapproval by nonpartisan
vote of the people, (3) provision is made
for the case of withdrawal of a candidate
before the election, and (4) provision is
made for appointment of the chief justice
from among the associate justices.?’

This proposed amendment never made it

onto a state-wide ballot for a vote.

Il. Recent Changes

In 2015 the North Carolina General
Assembly enacted legislation for incumbent
Supreme Court justices to retain or vacate
their seat through retention elections. N.C.
Gen. Stat. § 7A-4.1 provided, “[a] justice of
the Supreme Court who was elected to that
office by vote of the voters who desires to
continue in office shall be subject to approval
by the qualified voters of the whole state in a
retention election at the general election
immediately preceding the expiration of the
elected term.”?8

A retention election occurs “where a justice
runs against his own record. Similar to consti-
tutional changes, voters have the ability to
vote for or against a justice’s ability to stay on
the court.” In procedure, the name of a sit-
ting justice is placed on a ballot, and voters are
asked whether the judge should be retained on
the bench. 2016 was intended to feature
North Carolinas first retention election.3

A prospective Supreme Court candidate
filed a suit, alleging the retention law violat-
ed the North Carolina Constitution,
imposed an additional qualification for a
candidate for office, and barred her from
running against an incumbent judge.3! She
argued the North Carolina Constitution
required contested elections.32 A three-judge
lower court overturned the law; and their
decision was appealed directly to the
Supreme Court of North Carolina.33 The
Court’s decision split 3-3 on the law’s consti-
tutionality due to the affected justice’s
recusal, rendering the lower court’s decision
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undisturbed, but non-precedential 34

The 2016 Supreme Court judicial elec-
tion returned to a traditional, unaffiliated
contested primary, which narrowed the can-
didates from three to two, and led the general
election.?

In early 2017, the North Carolina General
Assembly returned all judicial elections, trial
and appellate, to partisan races.3¢ Overriding
the governor’s veto, the legislature passed a
bill into law allowing judicial candidates to
publicly affiliate with, and be certified by,
political parties.3”

Also in early 2017, the North Carolina
legislature introduced a bill reducing the
court of appeals from 15 judges to 12.
Governor Cooper also vetoed the bill as an
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unconstitutional attempt to “inject partisan-
ship into our courts,” but his veto was also
overridden by the General Assembly. The bill
became law and will effectively abolish the
next three seats that become vacant on the
court of appeals, whether due to death,
removal, resignation, or retirement prior to
the end of the judge’s current term.38 The
same legislation provides an appeal of right
directly to the Supreme Court of North
Carolina from the trial divisions in cases
regarding orders terminating parental rights
as well as decisions concerning certification of
class actions. The bill will become effective on
or after January 1, 2019.3

In June 2017, Chief Justice Mark Martin
proposed to change judicial selection to a
non-election process. At the 2017 North
Carolina Bar Association’s Convention, he
advocated replacing the current partisan elec-
tion process with a merit selection process.4?

Chief Justice Martin recommended for
the General Assembly to establish a selection
process with three main components: (1) a
panel, appointed by the governor and
General Assembly, tasked with evaluating
candidates based upon objective and non-ide-
ological criteria; (2) a governmental authority
accountable to the people appoints judges;
and, (3) retention elections held at regular
intervals, ensuring North Carolina voters
retain continual involvement in judicial selec-
tion.4! This plan is most comparable to the
“Missouri Plan” which is a:

method of selecting judges that originated

in the state of Missouri and subsequently

was adopted by other US jurisdictions. It
involves the creation of a nominating
commission that screens judicial candi-
dates and submits to the appointing
authority (such as the governor) a limited
number of names of individuals consid-
ered to be qualified. The appointing
authority chooses from the list, and any

one so chosen assumes the judgeship for a

probationary period. After this period the

judge stands for popular election for a

much longer term, not competing against

other candidates, but basing his candidacy
on previous judgments. Under the

Missouri Plan, voters decide whether or

not to retain the judge in office.4?

In June 2018 the General Assembly enact-
ed Session Law 2018-118 to place on the bal-
lot for the November 2018 general elections
a constitutional amendment to change the
process for filling judicial vacancies.®3 If vot-
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ers approve the proposed amendment, it
would change the process for filling vacancies
of all North Carolina judicial seats.44

To replace the current process of the gov-
ernor choosing and filling vacancies, the con-
stitutional amendment establishes a nine-
Judicial  Merit
Commission of members selected by the
chief justice, the governor, and the General
Assembly to evaluate candidates nominated
by the “people of the state.”#> The commis-
sion ranks candidates as qualified or not qual-
ified for the judicial position and forwards its
evaluations to the General Assembly.4® The
General Assembly then recommends at least
two nominees, deemed qualified by the com-

member  Nonpartisan

mission, to the governor.#” The governor
then appoints the nominee the governor
deems best qualified solely from the General
Assembly’s nominees. 3

If the governor fails to appoint a nominee
within ten days after the General Assembly
presents the nominees, the General Assembly
fills the vacancy.4? The bill also provides that
the chief justice could fill the vacancy if the
vacancy occurs during a period in which the
General Assembly is in adjournment, the
General Assembly adjourns without present-
ing nominees to the governor or fails to elect
a nominee, or the governor fails to appoint a
nominee recommended by the General
Assembly.>0

Local commissions appointed by the chief
justice, governor, and General Assembly
would evaluate nominees for superior and
district court vacancies under the same
process described above.>!

In light of the proposed constitutional
amendment to fill judicial vacancies, it is also
foreseeable that another amendment may be
proposed to implement a different process for
selecting judges or holding an election for
judges.

lll. Judicial Campaign Finance

A record level of in-state election spending
was set in 2016: $33.1 million compared to
the previous record of $14.5 million in
201292 While most of this spending
occurred in the governor’s race,’® a large
amount was also spent on the state-wide judi-
cial races.>* A total of $5 million was spent
on the 2016 North Carolina Supreme Court
race, with $2.6 million for the incumbent
and $2.4 million for the general election chal-
lenger.>> Over $100,000 was also spent on
each of the two court of appeals races, an

amount that significantly exceeded recent
expenditures for court of appeals races. > This
increase in spending has occurred in part due
to the growing involvement and outside
expenditures of outside groups.”” The 2016
judicial primary was similarly unusual. An
excess of $500,000 was spent and most of the
spending was by the incumbent.>®

This expenditure record substantially
increased the amount over the 2014 election
spending, which at that time had established
a new record.”® In 2014, North Carolina
ranked second in the country in spending on
state judicial elections, behind Michigan.%0
More than $6 million dollars was raised for
the four Supreme Court seats, of which $2.1
million was spent by outside spending
groups.®! The Supreme Court candidates
received an average of $436,030.92 Notably,
this was the first judicial election after the
General Assembly had removed the public
financing system, which had been roundly
criticized by candidates and incumbents of
both political parties for providing wholly
inadequate funding levels for a statewide
campaign.3

IV. Judicial Election Outcomes

6 November 2018 Election

For the November 2018 general election,
one Supreme Court seat and three court of
appeals seats will be up for election.® This
will be the first election since 1996 in which
all judicial races—trial and appellate—will be
listed on the ballot as officially partisan.®>
Session Law 2017-214, passed by the General
Assembly in 2017, eliminated all judicial pri-
maries for the 2018 election.®® This law was
upheld over a challenge in federal court.”
The 2018 races for the Supreme Court seat
and two of the court of appeals seats will be
“winner-take-all” for the highest vote getter
out of the three candidates, with no required
minimum percentage of the vote and no
runoff election required.

2016 Judicial Election

In 2016, of the 6,914,248 total eligible
voters in North Carolina, 4,769,640 voted.®8
These were the first partisan court of appeals
judicial elections in 14 years for five seats, or
one-third of the composition of the court. In
the Supreme Court election, the candidates
still ran unaffiliated, but the challenger, a sit-
ting trial court judge who was listed first on
the ballot, won with 2,157,927 of the votes
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(54.47%), against the well-regarded and
experienced two-term incumbent, who gar-
nered 1,803,425 votes (45.53%).9

All republican judicial candidates and
incumbents for the five seats on the court of
appeals were successful. In those five races,
three of the 2016 court of appeals winners
were also incumbents, appointed by the gov-
ernor, with the exception of one open seat
vacated by an interim gubernatorial
appointee, who did not seek election. One
previously elected incumbent was defeated.

The 2016 election—the first partisan
court of appeals judicial election in 14
years—had by far the most voter participa-
tion. This high turnout was due to the elec-
tion being a presidential year and a hotly con-
tested US senatorial election, as well as the
return to partisan elections for the court of
appeals, which reduced the voter “drop off”
in past non-partisan elections. The unique
nature of the 2016 presidential and national
election cycle was also a factor in the greatly
increased voter turnout from all sides.””

4 November 2014 Election

In the 2014 general election, four
Supreme Court seats were up for election.
There were 2,939,767 out of 6,627,862
(44.35%) eligible North Carolina voters who
participated.”! All of these races were official-
ly non-partisan. Two appointees and one
incumbent won, one appointee lost, and one
Supreme Court incumbent, who had been
gubernatorially appointed as chief justice, was
elected. A highly contested statewide United
States Senate election, in which the incum-
bent was defeated, was also on the statewide
2014 ballot, which increased voter turnout.

Four court of appeals seats were also on
the statewide ballot in 2014. One incum-
bent judge was uncontested, one gubernato-
rial appointee was elected, one election was
for an open seat due to the retirement of the
incumbent at the end of his term, and the
last vacancy occurred after the primary
deadline, which attracted 19 candidates in a
winner-take-all election that included two
former court of appeals judges and three
trial judges. Two of these successful candi-
dates in the head-to-head elections raised
and spent over $400,000, outspending their
opponents, who were both sitting trial
judges, by nearly 10 to 1.

6 November 2012 Election
In the 2012 general election, one Supreme

Court seat and three court of appeals seats
were up for election. The races were all non-
partisan. All of the winners, except one, were
incumbents. A former court of appeals judge
won with 1,821,562 votes (51.9%), defeating
the re-appointed court of appeals judge, who
received 1,688,463 votes (48.1%) and who
had also been defeated in the 2010 general
election in a bizarre, and since repealed,
“instant runoff” election where voters had to
list their first and second choices of candi-
dates for the seat.

Presidential elections were held in 2012
and 2016. The number of raw votes in both
of these election years dwarfed the voter
turnout in 2014, a mid-term election year,
with four North Carolina Supreme Court
Justices and four court of appeals seats, all
being non-partisan, but with a hotly contest-
ed statewide United States Senate seat on the

ballot.

V. Virginia Judicial Elections

In reviewing the various methods of judi-
cial nomination, selection, election, and
retention, the prevailing practices in North
Carolina’s bordering sister states are also
instructive.

The Commonwealth of Virginia uses a
legislative appointment system for selecting
its judges. The Virginia Constitution states:

The justices of the Supreme Court shall

be chosen by the vote of a majority of the

members elected to each house of the

General Assembly for terms of 12 years.

The judges of all other courts of record

shall be chosen by the vote of a majority

of the members elected to each house of
the General Assembly for terms of eight
years.”2

The Code of Virginia provides, “[t]he
Supreme Court, by rule, shall establish and
maintain a judicial performance evaluation
program that will provide a self-improvement
mechanism for judges and a source of infor-
mation for the reelection process.”’3

Virginia uses the Judicial Performance
Evaluation Program to determine if sitting
judges should be re-elected to the bench. This
evaluation program consists of numerous fac-
tors, which include a scaled performance,
anonymous writing evaluations from attor-
neys who have come before a judge, and an
observation from a retired judge in the court-
room. These evaluations are then sent to
Virginia Commonwealth University’s Survey
and Evaluation Research Laboratory (VCU-
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SERL), which is an independent contractor
that prepares the evaluation reports. Upon
completion, the reports are presented to the
Virginia General Assembly for their vote.

Currently, judicial selection in Virginia is
facing some backlash to the election process.
As one report notes, “many judges are getting
negative remarks and not getting reelected.
Performance reviews can make people nerv-
ous, and judges are no exception. They won-
der just who is weighing in on their abilities
and what weight their bosses give those
reviews.”74

However, Chief Justice Lemons of the
Virginia Supreme Court stated the current
selection process is here to stay.”> The state
acknowledges the evaluations are stressful,
pointing out, “judges in their first term are
evaluated three times: after the first year on
the bench, mid-term, and during the year
before re-election. During successive terms, a
judge is evaluated mid-term and in the year
before re-election.””®

V1. Judicial Selection and Retention in
South Carolina

South Carolina’s judicial election and
retention process is also fairly unique among
the states, due to its usage of a merit selection
process wholly controlled by the legislature.
The legislature elects the state’s judges, as
mandated by the South Carolina
Constitution.”” Before the General Assembly
votes upon a candidate, the candidate is vet-
ted and approved by a merit selection panel
called the Judicial Merit
Commission (JMSC).

The executive branch asserts no formal

Selection

control in judicial selection, with the excep-
tions of magistrates, administrative law
judges, and masters-in-equity. These judges
are appointed by the governor.”8

Because three legislators appoint the
approving panel, and the candidates are voted
on by the General Assembly, the legislature
essentially retains “absolute control” over who
enters into judicial office.”? Under this sys-
tem, candidates must seek out legislators to gar-
ner support. Some fear this practice renders
legislatively-elected judges being beholden to
politicians.8? Despite criticism and accusa-
tions of corruption, no official changes have
occurred.8!

The JMSC’s ten members are all selected
by members of the legislature. Five are
selected by the Speaker of the House; the

Speaker must appoint three appointees from
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the General Assembly and two from the
general public.32 The chair of the Senate
Judiciary Committee selects three members,
while the president pro tempore selects the
remaining two.83 Likewise, three commis-
sion members must come from the General
Assembly, and two members are appointed
from the general public.84

The panel reviews the candidate’s legal
qualifications and overall fitness for public
“In]o candidate determined to be
unqualified for judicial office may be elect-

office;

ed.”8 South Carolina law requires the
JMSC to consider at least nine different
areas: the candidate’s constitutional qualifica-
tions, ethical fitness, professional and aca-
demic ability, character, reputation, physical
health, mental stability, experience, and judi-
cial temperament.3©

After reviewing the candidate’s qualifica-
tions and conducting an interview, the
JMSC prepares a report, which is voted upon
by the JMSC’s members. The report indi-
cates whether the candidate is qualified or
unqualified.8”

The JMSC nominates no more than three
qualified candidates per position from the
pool of candidates.88 South Carolina’s
Supreme Court justices, court of appeals
judges, and circuit trial judges are all selected
by this process.8?

Of South Carolinas current judges, one
justice, four court of appeals judges, and nine
circuit court judges are former legislators or
legislative staff; which equals to 14 out of 61
judges, as identified on the SC judicial
department website.?? Critics of this process
note that relatives of sitting legislators have
commonly been elected as judges, in addition
to former legislators with little or no experi-
ence on a bench.?!

The chair of the JMSC also appoints citi-
zens to committees with the duty of screening
candidates for local judgeships in five differ-
ent geographical regions of South Carolina.”?
Each regional committee conducts back-
ground investigations and interviews candi-
dates for regional judgeships, as well as the
candidates’ friends and acquaintances.”3
VII. Federal Judicial Appointments
and Confirmation

Federal government judicial selection dif-
fers from most states, in that judges are not
voted into judicial office. Nominees are
appointed by the president and confirmed by
the Senate.”* Article IIT federal judges are
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appointed for life, endure no initial or reten-
tion elections, and can only be removed by
impeachment.?> However, this process is not
immune from partisanship.

The first step in the federal trial and appel-
late selection process requires the president to
nominate a candidate. Before a person is
nominated, the Justice Department and the
president’s political staff must “vet” the per-
son. This process seeks to determine whether
the nominee is competent, experienced, pos-
sesses judicial temperament, and shares simi-
lar philosophical beliefs with the president.?®

The presidents nomination is then sub-
mitted to the United States Senate and
referred to the Senate Judiciary Committee,
which also reviews the nominee’s qualifica-
tions and votes on whether to send the candi-
date’s nomination to the full Senate for a floor
vote.”” At this juncture, the senators from the
nominee’s home state may formally weigh in
on the nominee.”8

The Senate retains a long-standing tradi-
tion called “blue slipping,” by which the
nominees home state senators may express
their displeasure with a nominee by not
returning a “blue slip” mailed to them by the
committee. The purpose of the slip is for sen-
ators to mark their support or opposition to
the nominee, and then return the slip.”
When a home state senator simply does not
return the slip,1%0 the chair of the Judiciary
Committee extends that senator a courtesy
and indefinitely refuses to hold hearings on
the nominee’s merits.101

This failure by the home state senator to
return the blue slip essentially kills the district
court nomination, regardless of the candi-
date’s qualifications.!92 This “courtesy” is reg-
ularly extended to all senators, regardless of
the party affiliation of the home senators, the
chair, the nominee, or the president.!93 This
process has routinely been used by both polit-
ical parties to delay nominations, in order to
give an incoming president more judicial
vacancies to fill.104

Once a nomination is approved by the
Senate Judiciary Committee, a nomination
may still experience partisanship difficulties
before the “advise and consent” vote by the
full Senate.!%> The Senate confirmation
process regularly experiences strong partisan-
ship, which has intensified over time.!00

There has been a sizable increase in the
number of days a United States District
Court nominee waits for confirmation.
Under President Reagan, the average wait was

60 days.'97 This wait rose to 135 for
President Clinton, 178 days for President
Bush-43, and 223 days for President Obama
in 2013.108 Further, the average number of
days a United States District Court vacancy
existed under George W. Bush was 285.109 In
2013 the average wait had risen over a year to
408 days.!10 By June 2018 there were 61 fed-
eral judicial positions that had been vacant for
more than 250 days, and 20 federal judicial
positions that had been vacant for more than
1,000 days.! 11

President Obama also experienced delays
in confirming appellate judges. In President
Obamass fifth year of his presidency, 2013,
his rate of appellate confirmations took
much longer and were less successful than
President Bush-43’s confirmation rates in his
fifth year.112

Increasing partisanship, uncertainty, and
difficulty in timely confirmation has caused a
declining number of private practice attor-
neys to seek federal judgeships, and kept an
increasing number of state judges, term-lim-
ited federal judges, and magistrates from
seeking federal judgeships. These trends have
grown steadily since the Eisenhower adminis-
tration, 113

When Donald J. Trump took office as
president in January 2017, 88 district and 17
court of appeals vacancies existed.!!4 As of
June 2018, President Trump had obtained
Senate confirmation for 15 appeals court
nominees.!’> However, increasing partisan-
ship has resulted in President Trump’s nomi-
nees “fac[ing] a record amount of opposi-
tion,” according to the Pew Research
Center.!!> In spite of the opposition, the
average number of days from nomination to
confirmation under President Trump is 115,
approximately 20 days shorter than in
President Obama's first year.!1”

VIIl. Conclusion

North Carolina has experienced designat-
ed-party affiliation in its judicial elections
dating back 150 years to 1868. The back-
and-forth struggles between the political par-
ties led to calls for non-partisan elections.
Although North Carolina experienced a brief
period of non-partisan elections at all judicial
levels between 2004 and 2014, partisan elec-
tions have returned in full force. In response,
Chief Justice Martin advocated a system of
judicial selection similar to that in Missouri
in June 2017.

Virginia elects and re-elects judges
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through its legislature. It also maintains an
anonymous evaluation program in which
judges are reviewed based upon their court-
room performance. A judge’s re-election
prospects are directly derived from the
reviews. This process has been contentious
and criticized by many frustrated judges.
They argue the reviewers and weight of the
review criteria are unknowable, amount to
character assumptions/assignations, and thus
are unfair and are unreliable indicators of
judicial experience, temperament, and per-
formance.

South Carolinas judges, like Virginias,
are also elected by the legislature, based upon
formal recommendations prepared by the
JMSC. The JMSC members are hand-
picked by three specific members of the leg-
islature. This ensures the judiciary is answer-
able to the people through the elected mem-
bers of the legislature, at least in theory.
Many critics note the process gives the legis-
lature complete control over the judicial
selection process, forcing judicial candidates
to curry favor with legislators. South
Carolinas history of former legislators with
limited prior judicial experience and legisla-
tor-relatives being appointed to the bench,
evidences the possibility of strong partisan-
ship and possible corruption occurring in the
process.

On the surface, the federal nomination
and selection process avoids politicization of
the judiciary by eliminating elections and
retention elections. However, the selection,
nomination, and confirmation process itself,
and the political entities partaking in it, ren-
der the federal judicial selection increasingly
partisan, ideological, and fraught with enor-
mous delays to give the most qualified candi-
dates pause. Moreover, the presidential
appointment process has also become
increasingly partisan over time. Most federal
judicial nominees are marched through an
intensely partisan process to be vetted, nom-
inated, recommended out of the Senate
Judiciary Committee, and ultimately to be
granted a Senate floor “advise and consent”
vote.

In summary, North Carolina’s history of
judicial selection, along with an examination
of Virginias and South Carolinas judicial
selection process, demonstrates the difficulty
in establishing a process that identifies and
selects potential judges, based upon judicial
temperament, objective and proven experi-
ence, and merit, while retaining direct

accountability to the people.

Future changes may include implement-
ing districts (North Carolina proposed redis-
tricting under House Bill 717) and proposed
constitutional amendments to change the
currently required party affiliated election by
the voters to a method other than through
direct election by the people. The pending
constitutional amendment may implement
changes for judicial vacancies.

Whether these changes, like others before
them, will be successful or not, depends
upon whether the people choose to relin-
quish their current constitutional right to
directly elect the trial and appellate judges.
Past and recent polling indicates a superma-
jority of voters want to retain their current

rights to elect their judges.!!8 m

Judge John M. Tyson was elected statewide
in 2014 and presently serves as a judge on the
North Carolina Court of Appeals and as a com-
missioner on  the Dispute  Resolution
Commission. Previously, he served as chair of
the North Carolina State Ethics Commission.
He also served as an elected judge on the North
Carolina Court of Appeals from 2001 until
2009 and as a recall court of appeals judge and
as special superior court judge from 2009 to
2013.
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As I Leave the Bench, What
Troubles Me about Trial Lawyers

By THE HONORABLE DONALD W. STEPHENS

These remarks were delivered by Judge
Donald W. Stephens shortly after his retirement
Jfrom the bench at an event hosted by the
Eastern North Carolina Chapter of the
American Board of Trial Advocates on
December 4, 2017, in Raleigh at which Judge
Stephens was recognized for his years of service
as a trial judge of the superior court.

fter 33 years on the North
Carolina Superior Court bench
and having reached the manda-
tory retirement age of 72, I
retired on November 1, 2017.

I was licensed to practice law in 1970, 47
years ago. That was the year that the old
Wake County Courthouse was dedicated and
opened for business.

In 1970, there were about 500 lawyers in
Wake County. Today, we have close to 6,000
lawyers in our Bar.

Many things have changed in the practice
of law over the last 47 years. However, there
has been one constant that has remained the
same throughout all those years—the client.
These are real people whose side of a real
story may unfold in a courtroom in front of a
jury of 12 citizens.

I asked Nick Ellis [the former president of
the Eastern NC Chapter of ABOTA], what
do you want me to talk about today, and
what is my time allotment to speak? He
advised me to talk about trying jury cases for
about five to seven minutes. So, I need to
compress the hundreds of significant jury tri-
als that I have presided over during the last 33
years into five to seven minutes...I don’
think that’s possible.

Instead, I decided to talk to you about the
things that worry me as I leave the trial
bench. These are not the political things that
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are happening in the North Carolina legisla-
ture. They are the practical things happening
to trial lawyers.

Just like all of you, my great passion has
been the trial of jury cases, both as a lawyer
and a judge. It is the essence of democracy. It

is the grand stage on which lawyers strut, and
fret, and perform to an audience of 12 disin-
terested strangers, selected randomly, who
represent the moral conscience of their com-
munity, as they engage in a search for justice.

When I tried my first jury cases in the
1970s, citizens seemed to enjoy being on a
jury. They accepted the jury summons as an
opportunity to serve their community. They
saw it as a responsibility of citizenship. They
viewed jury service as an essential part of
America. It was democracy in its purest form.

Very few summoned citizens asked to be
excused. They were a different generation

from today’s juror, and we did not demand as
much time of those jurors.

The first capital case I prosecuted in the
early 1980s in Halifax County was tried in
four days. Today, it would take two weeks to
pick the jury and another four weeks to try
that same case.

The first medical malpractice case I
presided over as a judge in 1985 was complet-
ed in a week. Today, it would probably take
three or four weeks to try that identical case.

The public at large simply does not have
six to eight weeks to give you to try your mal-
practice case, or your personal injury case, or
your complex business dispute.

How many of you could afford to take off
six to eight weeks from your law practice to sit
on a jury? Imagine the average citizen, just
barely making ends meet, being required to
take six weeks off from work to be paid no
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more than $40 a day to sit on a jury.

At the time I retired, we had to summon
200 jurors in Wake County to be sure that
100 would show up. Of the ones who did
show up, very few wanted to be there. And,
if selected, they expected to serve only a day
or two.

We need to find a way to streamline jury
trials so that disputed issues of fact can be
resolved without taking weeks and weeks to
get that done. If we don’t, we will all lament
the demise of the jury trial—where no citizen
can afford to serve, and where those who are
compelled to serve greatly resent being there
to the detriment of every lawyer and every
party in the courtroom.

Justas I lament the potential demise of the
jury trial, I lament the foreseeable passing of
you, the trial lawyer.

I have presided over the trial of horrific
criminal cases and of every form of civil dis-
pute you can dream up—from medical mal-
practice cases and all the various forms of per-
sonal injury cases, including those from vehi-
cle accidents, to coffee spills at Starbucks, and
the slip and fall cases at the Winn-Dixie gro-
cery stores.

Many of these cases were fascinating
because they involved people—trauma and
drama in the lives of real people. They
involved the grist of what trial lawyers like
each of you do. Trial lawyers are first and fore-
most great speech makers and storytellers.
They are the great courtroom performers.
The courtroom is your stage.

But you are a dying breed. Who will
replace you? How will they learn how to be
who you are? Who will train them? Where are
the jury cases that they will need to try in
order to become as good as you are?

Where will we get real trial lawyers in the
future? Lawyers who are known for their self-
discipline and self-restraint. Who are known
for what they choose not to say, not to do,
and not to ask. Who are stingy with words,
but the words they choose to use are powerful
and compelling. Trial lawyers who suffer fools
pootly and do not constantly repeat them-
selves. Who do not talk for the mere sake of
talking. When a witness is tendered, the trial
lawyer who has the intelligence and courage
to say, “no questions,” because the witness has
not hurt his client nor said anything relevant
to the disputed issues of fact.

The lawyer who knows how to ask a com-
petent question which will not be subject to
any objection and will require the witness to
state a fact or deny a fact. The lawyer who

speaks less, but when he does speak, says far
more than his verbose adversary can even
contemplate or comprehend. The lawyer
who wins all his motions because they all
have merit or, otherwise, he would not have
made them.

He is a lawyer who has great credibility,
because he tries his cases on a higher plane,
above the pettiness of personal attacks, and
the silliness of technicalities. He does not
waste time and prolong the burden of litiga-
tion that is already oppressively burdensome.

The trial lawyer who is not so blinded by
the quest for money that he completely loses
his objectivity. Nor is he one that takes risks
that his clients can neither understand nor
afford.

He is a lawyer who can control is own
arrogance and his own ego, and sacrifice it
for the good of his client. He is a lawyer who
fully understands that the case belongs to the
client, not to the lawyer. He is a lawyer who
is truly honest with his client and with him-
self and with the court.

This is a lawyer who is a true professional.
Who knows there is no case, no cause, no
controversy, no client that is more important
than his own honesty, his own integrity, and
his own reputation.

He is a lawyer who knows that his charac-
ter and his reputation are not for sale, no
matter what amount of money is available to
purchase it. He is a lawyer who knows that
the greatest tool of advocacy is civility. It can
be said about great trial lawyers that he or she
was one of the toughest lawyers I ever faced
in a courtroom, and one of the nicest people
I ever met.

As each of you retire, where will the real
trial lawyers come from? Who will replace
you? Who will teach them?

I lament the rise of the litigator. He is not
a trial lawyer. He is a legal technician. He
knows all the local rules and rules of civil
procedure. He loves discovery fights and
motion hearings. He writes 100-page briefs
and he builds a dandy record on appeal,
because there will be an appeal.

He admits nothing and fights everything
with all his legal tools until his client can no
longer afford to fight or is too tired to fight.

He is not a trial lawyer. He is a litigator.
He is a Rambo-gladiator. He will never be a
trial lawyer.

As I leave the trial bench, I have a unique
view from where [ sit. I feel like the canary in
the coal mine.

I fear that many great trial lawyers, like
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the people in this room, will be replaced by
litigators who do not know how to tell their
client’s story to a jury.

I fear our jurors will no longer appreciate
their role in this process and may refuse to
show up. Those who do come will have very
little enthusiasm for their responsibility as
fact-finders.

I fear that everyday people will cease to
have a champion—a true trial lawyer—to
tell cheir story.

You have the obligation to train those
who come after you to be true trial lawyers.
You have an obligation to find a way to
streamline our jury trials so jurors will again
feel honored to serve. I leave these concerns
in your capable hands.

If we have tried cases together, I hope that
experience made you a better lawyer, because
I am sure it made me a better judge. I am
honored to have been invited to share my
thoughts with you here today. m

Judge Donald W. Stephens served as a supe-
rior court judge in Wake County, North
Carolina, from December 31, 1984, until he
retived on November 1, 2017, as the senior res-
ident superior court judge for the 10th Judicial
District. He earned his BS and JD degrees from
the University of North Carolina at Chapel
Hill in 1967 and 1970, respectively. After
receiving his law license in 1970, he served as a
trial lawyer and trial judge in the United States
Marine Corps JAG Division, as a prosecuting
attorney in Durham County and as chief of the
Special Prosecution Division of the North
Carolina Artorney General’s Office.

4]
The 2015
Lawyer's Handbook
e

2018
Lawyers
Handbook

You can download the free
digital version of the 2018 Lawyer’s
Handbook on the State Bar’s
website: ncbar.gov/news-and-
publications/lawyers-handbook.
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The CJCP: Two Decades of
Promoting the Shared Values of

Professionalism

By LisaA M. SHEPPARD

n January 26, 2018,
Chief Justice Mark
Martin
proclamation declar-
ing 2018 to be the
“Year of Professional-
ism” in recognition of the 20th anniversary
of the creation of the Chief Justice’s Com-
mission on Professionalism (CJCP). In doing
so, he reminded us that the values described
in Article I, Section 35 of the North Carolina
Constitution, (“...A frequent recurrence to
fundamental principles is absolutely necessary
to preserve the blessings of liberty...”), are ap-
plicable with equal force to the study of pro-

issued a

fessionalism because lawyers play a vital role
in the preservation of civil society and are an
important force in governing under law. See
e.g., North Carolina Rules of Professional
Conduct, Preamble, A Lawyer’s Responsibil-
ities, 0.1 [17], adopted July 24, 1997.

It has been 32 years since North Carolina
adopted a set of Rules of Professional
Conduct (Rules) in a format recognizable to
today’s lawyers. Prior to that time, North
Carolina lawyers were governed by a set of
canons, disciplinary rules, and ethical con-
siderations based on the American Bar
Association’s (ABA) 32 original Canons of
Professional Ethics which, in turn, were
adopted in 1908 and re-drafted in 1969 into
the ABA Model Code of Professional
Responsibility. From the vantage point of
2018, it is startling to learn that the Rules
applicable to lawyers in North Carolina
before 2003 were much the same as those
studied by lawyers in 1836.
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Widespread understanding among North
Carolina lawyers of what professionalism
means and how it is implicated in their prac-
tice has evolved since 1986 due to the expan-
sion and refinement of the Rules to include a
well-defined duty of professional conduct.
Unlike specific rules of conduct embodied in
ethics rules, the concept of professionalism
refers to a broader set of unchanging behav-
ioral norms encompassing the entirety of a
lawyer’s behavior, both in and out of the
office. Professionalism norms are generally
seen as aspirational and include the conduct,
aims, or qualities that characterize or mark a
profession or a professional person, which
include the skill, good judgment, and polite
behavior that is expected from a person who
is trained to do a job well.

Opver the years, the priority placed on the
virtues of professionalism has been a hall-
mark of North Carolina practice, and the
CJCP is a direct heir to this legacy.

The Origins of the CJCP and Modern
Notions of Professionalism

It can be fairly stated that modern
notions of professionalism and legal ethics in
the United States grew out of the Watergate
scandal in the early 1970s. At that time, legal
ethics was an elective, one-quarter credit
course in most law schools that focused on
specific prohibited behaviors, such as lying,
cheating, stealing from client accounts, and
attorney advertising. As John Dean, White
House counsel to Richard Nixon, has noted,
“In 1972, legal ethics and professionalism
played almost no role in any lawyer’s mind,
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including mine. Watergate changed that—
for me and every other lawyer.”

Review of North Carolina Bar Magazine
(now known as the NC State Bar Journal),
reveals that North Carolina Bar leaders were
concerned about the crisis in public confi-
dence in government and the legal profes-
sion, as a self-regulating profession, arising
from the revelation that 29 lawyers in the
Nixon administration were implicated in
misconduct or convicted of illegal activity. In
response, State Bar President Ralph H.
Ramsey Jr. noted in his inaugural column in
1973 that the State Bar was taking steps to
improve the quality and availability of legal
services in North Carolina. He sought “to
build a better legal profession and to carry
out our high calling as keepers and defenders
of the liberties of the people.”!
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On a national level, the ABA reacted by
forming a commission to evaluate whether
existing standards of professional conduct
provided comprehensive and consistent
guidance for resolving the increasingly com-
plex ethical problems in the practice of law.
Known by the name of its chair, Robert
Kutak, the Kutak Commission spent the
next six years working on a complete restate-
ment of the 1969 ABA Model Code of
Responsibility, then in effect in some form in
all states, including North Carolina.

The enormity of the task and the contro-
versy surrounding the Kutak Commission’s
recommended changes to the 1969 ABA
Model Code were based in part on the com-
mission’s approach—viewed as radical at the
time—that lawyers have obligations to the
system of justice above and beyond that
which they owe their clients.

This notion of a higher duty was embod-
ied in a series of recommended amendments
to the 1969 Model Code, including a pro-
posed disclosure rule permitting lawyers to
disclose client confidential information
about corporate officers or employees
engaged in illegal activity, The Kutak
Commission also proposed a duty of fairness
in negotiations requiring disclosure of mate-
rial facts and a requirement that lawyers
engage in pro bono publico work. These pro-
posals drew significant criticism and, as a
result, were not included in the final version
of the ABA Model Rules of Professional
Conduct approved by the House of
Delegates in August 1983.

However, the connection between the
concept of lawyers having a higher duty to
the rule of law and the “Watergate defense,”
infamously used by several of Nixon’s
lawyers—that their duty of confidentiality
prevented them from disclosing illegal activ-
ity by their clients—is clear in hindsight.

Another result of the public disgrace of so
many prominent lawyers was a proliferation
of required training in legal ethics and pro-
fessionalism in law school curricula and in
CLE programs, as well as additional bar
examination questions focused on ethics and
professional conduct.

Throughout the 1980s and 1990s, vari-
ous state and national Bar organizations con-
tinued the effort to clarify and strengthen the
codification of the legal professions ethical
and professional responsibilities. Of rele-
vance here, the Conference of Chief Justices
resolved in 1996 to study and undertake

action to address lawyer professionalism. The
result of this effort was a report issued by the
conference entitled A National Action Plan
on Lawyer Conduct and Professionalism,
which was adopted by the ABA on January
21, 1999. The report and the Action Plan
were published and distributed to state chief
justices, lawyer disciplinary agencies, and
state Bar associations throughout the US.

The Action Plan specifically recommend-
ed that state judiciaries should establish “...a
Commission on Professionalism or other
agency under the direct authority of the
appellate court of highest jurisdiction.”

At this time there were six state-level pro-
fessionalism commissions: Florida, Georgia,
New Jersey, Ohio, Oregon, and Texas.

The CJCP was formed in 1998 against
this backdrop.

Creation of the CJCP

In 1997, Bill King, then-president of the
NC State Bar, and Jerry Parnell, the NC del-
egate to the ABA House of Delegates, were
aware of the ABA Action Plan and brought
the idea of forming a commission on profes-
sionalism in North Carolina to then-Chief
Justice Burley Mitchell. Chief Justice
Mitchell embraced the idea and created the
CJCP by Order of the Supreme Court dated
September 22, 1998:

BY THIS ORDER, the Court issues to

the commission the following charge:

The commission’s primary charge shall

be to enhance professionalism among

North Carolina’s lawyers. In carrying out

its charge, the commission shall provide

ongoing attention and assistance to the
task of ensuring that the practice of law
remains a high calling, enlisted in the
service of clients and in the public good.

(Emphasis added).

The language italicized above in the
order reflects the impact of the Watergate
events and the subsequent evolution of the
concept of professionalism in North
Carolina in the reference to the practice of
law as a “high calling,” which directly tracks
State Bar President Ramsey’s words from
1973. It is also interesting to note that by
1998 the practice of law encompassed the
notion of service to “the public good” in
addition to the service of clients; this was
one of the controversial concepts in the
Kutak Report rejected by the ABA 15 years
earlier.

Fast forward to 2011. As chair of the
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ABA Standing Committee on
Professionalism, Melvin E Wright Jr., then-
executive director of the CJCP, guided the
writing and publication of A Guide on
Professionalism Commissions - August 2011
(ABA  Professionalism  Commission Guide).
This document captures some of the history
summarized above and details the origins of
then-existing state professionalism commis-
sions. In the section describing North
Carolinas CJCB, the ABA Professionalism
Guide states that the CJCP’s mission is
embodied in its Lawyers Professionalism
Creed:

To my clients, I offer competence, faith-
fulness, diligence, and good judgement. I
will strive to represent you, as I would
want to be represented, and to be worthy
of your trust.
To the opposing parties and their coun-
sel, I offer fairness, integrity, and civility.
I will seek reconciliation and, if we fail, I
will strive to make our dispute a dignified
one.
To the courts and other tribunals, and to
those who assist them, I offer respect,
truthfulness, and courtesy. I will strive to
do honor to the search for justice.
To the profession, I offer assistance. 7 will
strive to keep our profession a high calling
in the spirit of pro bono and public service.
1o the public and our system of justice, 1
offer service. I will strive to improve the law
and our legal system, to make the law and
our legal system available to all, and to see
the common good through the representa-
tion of my clients. (Emphasis added).

Comparing the principles highlighted
above in the Lawyer’s Professionalism Creed
and the order creating the CJCP, with those
rejected in the Kutak Commissions pro-
posed Model Rules in 1983, we can see fur-
ther evidence of the maturation of the con-
cept of professionalism in North Carolina
over the intervening 28 years.

Today, North Carolina recognizes limit-
ed exceptions to the duty of confidentiality,
such as to prevent the commission of a
crime by the client (NCRPC 1.6(b)(2)), and
specifically prohibits counsel from assisting a
client in conduct that the lawyer knows is
criminal or fraudulent (NCRPC 1.2(d)). It
is no longer controversial to hold lawyers
accountable for duties owed to the “public
and our system of justice” or to expect them
to devote time to pro bono service.

The creation of the CJCP brought togeth-
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er all of the energy that had been focused by
North Carolina Bar leaders on ethics and pro-
fessionalism, as influenced by the ABA, other
state Bars, as well as national political and
social upheavals, and gave it a home.

The Contribution of the CJCP Since
1998

For the past 20 years, the CJCP has been
developing programming and initiatives
designed to promote understanding by
North Carolina lawyers of what the duty of
professionalism means and how to apply it
in their practice. It has done that by offering
training, and support for training offered by
others, as well as a series of initiatives that
recognize lawyers and judges who embody
