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pension, if any, and such other useful data which the council may from time to
time require.

(¢) Updating Membership Information.

Each year before July 1, every member shall provide or verify the member's
current name, mailing address, and e-mail address.

History Note: Statutory Authority G.S. 84-23; G.S. 84-34

Readopted Effective December 8, 1994

Amended December 7, 1995; October 7, 2010

.0203 Annual Membership Fees; When Due

(a) Amount and Due Date

The annual membership fee shall be in the amount as provided by law and
shall be due and payable to the secretary of the North Carolina State Bar on
January 1 of each year and the same shall become delinquent if not paid before
July 1 of each year.

(b) Late Fee

Any attorney who fails to pay the entire annual membership fee in the
amount provided by law and the annual Client Security Fund assessment
approved by the North Carolina Supreme Court before July 1 of each year shall
also pay a late fee of $30.

(c) Waiver of All or Part of Dues

No part of the annual membership fee or Client Security Fund assessment
shall be prorated or apportioned to fractional parts of the year, and no part of the
membership fee or Client Security Fund assessment shall be waived or rebated
for any reason with the following exceptions:

(1) A person licensed to practice law in North Carolina for the first time by
examination shall not be liable for dues or the Client Security Fund assess-
ment during the year in which the person is admitted;

(2) A person licensed to practice law in North Carolina serving in the armed
forces, whether in a legal or nonlegal capacity, will be exempt from payment
of dues and Client Security Fund assessment for any year in which the mem-
ber is on active duty in the military service;

(3) A person licensed to practice law in North Carolina who files a petition
for inactive status on or before December 31 of a given year shall not be liable
for the membership fee or the Client Security Fund assessment for the fol-
lowing year if the petition is granted. A petition shall be deemed timely if it
is postmarked on or before December 31.

History Note: Statutory Authority G.S. 84-23; G.S. 84-34
Readopted Effective December 8, 1994
Amended September 7, 1995; December 7, 1995; March 7, 1996

.0204 Good Standing Definition and Certificates

(a) Definition

A lawyer who is an active member of the North Carolina State Bar and who
is not subject to a pending administrative or disciplinary suspension or disbarment
order or an order of suspension that has been stayed is in good standing with the
North Carolina State Bar. An administrative or disciplinary suspension or disbar-
ment order is “pending” if the order has been announced in open court by a state
court of competent jurisdiction or by the Disciplinary Hearing Commission, or
if the order has been entered by a state court of competent jurisdiction, by the
Council or by the Disciplinary Hearing Commission but has not taken effect.
“Good standing” makes no reference to delinquent membership obligations, prior
discipline, or any disciplinary charges or grievances that may be pending.

(b) Certificate of Good Standing for Active Member

Upon application and payment of the prescribed fee, the Secretary of the
North Carolina State Bar shall issue a certificate of good standing to any active
member of the State Bar who is in good standing and who is current on all pay-
ments owed to the North Carolina State Bar. A certificate of good standing will
not be issued unless the member pays any delinquency shown on the financial
records of the North Carolina State Bar including outstanding judicial district
bar dues. If the member contends that there is good cause for non-payment of
some or all of the amount owed, the member may subsequently demonstrate
good cause to the Administrative Committee pursuant to the procedure set forth
in Rule .0903(e)(1) of subchapter 1D of these rules. If the member shows good
cause, the contested amount shall be refunded to the member.

(¢) Certificate of Good Standing for Inactive Member

Upon application, the Secretary of the North Carolina State Bar shall issue a

certificate of good standing to any inactive member of the State Bar who was in
good standing at the time that the member was granted inactive status and who
is not subject to any disciplinary order or pending disciplinary order. The cer-
tificate shall state that the member is inactive and is ineligible to practice law in
North Carolina.

History Note: Statutory Authority G.S. 84-23

Adopted March 8, 2012

Section .0300 Permanent Relinquishment of

Membership in the State Bar

.0301 Effect of Relinquishment

(a) Order of Relinquishment. Pursuant to the authority of the council to
resolve questions pertaining to membership status as specified in N.C. Gen.
Stat. 84-23, the council may allow a member of the State Bar to relinquish his
or her membership in the State Bar subject to the conditions set forth in this
section. Upon the satisfaction of those conditions, the council may enter an
order declaring that the individual is no longer a member of the State Bar and
no longer has the privileges of membership set forth in N.C. Gen. Stat. 84-16
and in the rules of the State Bar.

(b) Requirements to Return to Practice of Law. If an individual who has
been granted relinquishment of membership desires to return to the practice of
law in the state of North Carolina, he or she must apply to the North Carolina
Board of Law Examiners and satisfy all of the requirements to obtain a license
to practice law in the state of North Carolina as if for the first time.

(c) Prohibition on Representations. Effective upon the date of the order of
relinquishment, the former licensee is prohibited from representing that he or
she is

(1) a lawyer in North Carolina,

(2) licensed to practice law in North Carolina,

(3) able to provide legal services in North Carolina, or

(4) a member of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23

Adopted September 24, 2015

.0302 Conditions for Relinquishment

A member of the State Bar may petition the council to enter an order of
relinquishment. An order of relinquishment shall be granted if the petition
demonstrates that the following conditions have been satisfied:

(a) Unresolved Complaints. No open, unresolved allegations of profession-
al misconduct are pending against the petitioner in any jurisdiction.

(b) No Financial Obligation to State Bar. The petitioner has paid all mem-
bership fees, Client Security Fund assessments, late fees, and costs assessed by
the North Carolina State Bar or the Disciplinary Hearing Commission, and all
fees, fines, and penalties owed to the Board of Continuing Legal Education.

(c) Wind Down of Law Practice. The petitioner has completed the wind
down of his or her law practice in compliance with the procedure for winding
down the law practice of a suspended or disbarred lawyer set forth in para-
graphs (a), (b), and (¢) of Rule .0124 of Subchapter 1B and with any other con-
dition on the wind down of a law practice imposed by state, federal, and
administrative law. The petition must describe the wind down of the law prac-
tice with specificity.

(d) Acknowledgment. The petitioner acknowledges the following: the State
Bar’s authority to take the actions described in Rule .0303 of this section; that
the sole mechanism for regaining active membership status with the State Bar
is to apply to the North Carolina Board of Law Examiners for admission and
to satisfy all of the requirements to obtain a license to practice law in the state
of North Carolina as if for the first time; and that he or she is not entitled to
confidentiality under Rule .0129 of Subchapter 1B of any information relating
to professional misconduct received by the State Bar after the date of the entry
of the order of relinquishment.

(e) Address. The petition includes a physical address at which the State Bar
can communicate with the petitioner.

(f) Notarized Petition. The petition is signed in the presence of a notary and
notarized.

History Note: Statutory Authority G.S. 84-23
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Adopted September 24, 2015

.0303 Allegations of Misconduct Received by the State Bar On or After the
Date of Relinquishment

(a) Post Relinquishment Action by State Bar. Relinquishment is not a bar
to the initiation or investigation of allegations of professional misconduct and
shall not prevent the State Bar from prosecuting a disciplinary action against
the former licensee for any violation of the Rules of Professional Conduct that
occurred prior to the date of the order of relinquishment.

(b) Procedure for Investigation. Allegations of misconduct shall be investi-
gated pursuant to the procedures set forth in Section .0100 of Subchapter 1B.

() Release of Information from Investigation. Information from the inves-
tigation of allegations of misconduct shall be retained in the State Bar’s records
and may be released by the State Bar as required by law or as necessary to pro-
tect the interests of the public. Release may be made to, but is not limited to,
the North Carolina Board of Law Examiners, any professional licensing
authority, or any law enforcement or regulatory body investigating the former
licensee.

History Note: Statutory Authority G.S. 84-23

Adopted September 24, 2015

Section .0500 Meetings of the North Carolina
State Bar

.0501 Annual Meetings

The annual meeting of the North Carolina State Bar shall be held at such
time and place within the state of North Carolina, after such notice (but not
less than 30 days) as the council may determine.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0502 Special Meetings

(a) Special meetings of the North Carolina State Bar may be called upon 30
days' notice, as follows:

(1) by the secretary, upon direction of the council.

(2) by the secretary, upon the call addressed to the council, of not less than

25% of the active members of the North Carolina State Bar.

(b) At special meetings no subjects shall be dealt with other than those spec-
ified in the notice.

History Note: Statutory Authority G.S. 84-23; G.S. 84-33

Readopted Effective December 8, 1994

.0503 Notice of Meetings

Notice of all meetings shall be given by publication in such newspapers of
general circulation as the council may select, or, in the discretion of the coun-
cil, by mailing notice to the secretary of the several district bars or to the indi-
vidual active members of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23; G.S. 84-33

Readopted Effective December 8, 1994

.0504 Quorum

At all annual and special meetings of the North Carolina State Bar those
active members of the North Carolina State Bar present shall constitute a quo-
rum, and there shall be no voting by proxy.

History Note: Statutory Authority G.S. 84-23; G.S. 84-33

Readopted Effective December 8, 1994

.0505 Parliamentary Rules

Proceedings at any meeting of the North Carolina State Bar shall be gov-
erned by Roberts' Rules of Order.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .0600 Meetings of the Council

.0601 Regular Meetings

Regular meetings of the council shall be held in each of the months of
January, April, and July, at such time and place after such notice (but not less
than 30 days) as the council may determine; and on the day before the annu-

al meeting of the North Carolina State Bar, at the location of said annual meet-
ing. Any regular meeting may be adjourned from time to time as a majority of
members present may determine.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended June 1, 1995

.0602 Special Meetings

The president in his or her discretion may call special meetings of the coun-
cil. Upon written request of eight councilors, filed with the secretary request-
ing the president to call a special meeting of the council, the secretary shall,
within five days thereafter, call such special meeting. The date fixed for such
meeting shall not be less than five days nor more than ten days from the date
of such call.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0603 Notice of Called Special Meetings

Notice of called special meetings shall be signed by the secretary. The notice
shall set forth the day and hour of the meeting and the place for holding the
same. Any business may be presented for consideration at such special meet-
ing. Such notice must be given to each councilor unless waived by him or her.
A written waiver signed by any councilor shall be equivalent to notice as here-
in provided. Notice to councilors not waiving as aforesaid shall be in writing
and may be communicated by telegraph, or by letter through the United States
Mail in the usual course, addressed to each of said councilors at his or her law
office address. Notice by telegraph shall be filed with the telegraph carrier for
transmission at least three days, and notice by mail shall be deposited in the
United States Post Office at least five days, before the day fixed for the special
meeting.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0604 Quorum at Meeting of Council

At meetings of the council the presence of 10 councilors shall constitute a
quorum.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .0700 Standing Committees of the Council

.0701 Standing Committees and Boards
(a) Standing Committees. Promptly after his or her election, the president
shall appoint members to the standing committees identified below to serve for
one year beginning January 1 of the year succeeding his or her election.
Members of the committees need not be councilors, except to the extent
expressly required by these rules, and may include non-lawyers. Unless other-
wise directed by resolution of the council, all members of a standing commit-
tee, whether councilors or non-councilors, shall be entitled to vote as members
of the standing committee or any subcommittee or panel thereof.
(1) Executive Committee. It shall be the duty of the Executive Committee
to receive reports and recommendations from standing committees, boards,
and special committees; to nominate individuals for appointments made by
the council; to make long range plans for the State Bar; and to perform such
other duties and consider such other matters as the council or the president
may designate.
(2) Ethics Committee. It shall be the duty of the Ethics Committee to study
the rules of professional responsibility currently in effect; to make recom-
mendations to the council for such amendments to the rules as the com-
mittee deems necessary or appropriate; to study and respond to questions
that arise concerning the meaning and application of the rules of profes-
sional conduct; to issue opinions in response to questions of legal ethics in
accordance with the provisions of Section .0100 of Subchapter 1D of these
rules; to consider issues concerning the regulation of lawyers' trust
accounts; and to perform such other duties and consider such other mat-
ters as the council or the president may designate.
(3) Grievance Committee. It shall be the duty of the Grievance Committee
to exercise the disciplinary and disability functions and responsibilities set
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forth in Section .0100 of Subchapter 1B of these rules and to make recom-
mendations to the council for such amendments to that section as the com-
mittee deems necessary or appropriate. The Grievance Committee shall sit
in subcommittees as assigned by the president. Each subcommittee shall
have at least ten members. Two members of each subcommittee shall be
nonlawyers, one member may be a lawyer who is not a member of the
council, and the remaining members of each subcommittee shall be coun-
cilors of the North Carolina State Bar. A quorum of a subcommittee shall
be five members serving at a particular time. One subcommittee shall over-
see the Attorney Client Assistance Program. It shall be the duty of the
Attorney Client Assistance subcommittee to develop and oversee policies
and programs to help clients and lawyers resolve difficulties or disputes,
including fee disputes, using means other than the formal grievance or civil
litigation processes; to establish and implement a disaster response plan, in
accordance with the provisions of Section .0300 of Subchapter 1D of these
rules, to assist victims of disasters in obtaining legal representation and to
prevent the improper solicitation of victims by lawyers; and to perform
such other duties and consider such other matters as the council or the pres-
ident may designate. Each subcommittee shall exercise the powers and dis-
charge the duties of the Grievance Committee with respect to the griev-
ances, fee disputes, and other matters referred to it by the chairperson of the
Grievance Committee. Each subcommittee member shall be furnished a
brief description of all matters referred to other subcommittees (and such
other available information as he or she may request) and be given a rea-
sonable opportunity to provide comments to such other subcommittees.
Each subcommittee's decision respecting the grievances, fee disputes, and
other matters assigned to it will be deemed final action of the Grievance
Committee, unless the full committee at its next meeting, by a majority
vote of those present, elects to review a subcommittee decision and upon
further consideration decides to reverse or modify that decision. There will
be no other right of appeal to the committee as a whole or to another sub-
committee. The president shall designate a vice-chairperson to preside over,
and oversee the functions of each subcommittee. The vice-chairpersons
shall have such other powers as may be delegated to them by the chairper-
son of the Grievance Committee. The Grievance Committee shall perform
such other duties and consider such other matters as the council or the pres-
ident may designate.

(4) Authorized Practice Committee. It shall be the duty of the Authorized
Practice Committee to respond to or investigate inquiries and complaints
about conduct that may constitute the unauthorized practice of law in
accordance with the provisions of Section .0200 of Subchapter 1D of these
rules; to study and advise the council on the appropriate and lawful use and
regulation of legal assistants, paralegals and other lay persons in connection
with the provision of law-related services; to study and advise the council
on the regulation of professional organizations; and to perform such other
duties and consider such other matters as the council or the president may
designate.

(5) Administrative Committee. It shall be the duty of the Administrative
Committee to study and make recommendations on policies concerning
the administration of the State Bar, including the administration of the
State Bar's facilities, automation, personnel, retirement plan, publications,
and district bars; to oversee the membership functions of the State Bar,
including the collection of dues, the suspension of members for failure to
pay dues and other fees, and the transfer of members to active or inactive
status in accordance with the provisions of Sections .0900 and .1000 of
Subchapter 1D of these rules; and to perform such other duties and con-
sider such other matters as the council or the president may designate. The
committee may establish a Publications Board to oversee the regular publi-
cations of the State Bar.

(6) Legal Assistance for Military Personnel (LAMP) Committee. It shall be
the duty of the LAMP Committee to serve as liaison for lawyers in the mil-
itary service in this State; to improve legal services to military personnel and
dependents stationed in this State; and to perform such other duties and
consider such other matters as the council or the president may designate.

(7) Finance and Audit Committee. It shall be the duty of the Finance and
Audit Committee to superintend annually the preparation of the State Bar’s

operational budget and to make recommendations to the Executive

Committee concerning that budget and the budgets for the boards listed in

subsection (b) below; to make recommendations to the Executive

Committee regarding the State Bar’s financial policies; to examine the

financial records of the State Bar at each regular meeting of the council and

report its findings to the Executive Committee; to recommend to the

Executive Committee annually the retention of an independent auditor; to

direct the work of the independent auditor in accordance with the policies

and procedures adopted by the council and the state auditor; and to review
the results of the annual audit and make recommendations concerning the
audit to the Executive Committee.

(b) Boards. The council of the State Bar shall make appointments to the fol-
lowing boards upon the recommendation of the Executive Committee. The
boards are constituents of the North Carolina State Bar and, as standing com-
mittees of the State Bar, are subject to the authority of the council.

(1) Interest on Lawyers' Trust Accounts (IOLTA) Board of Trustees. The

IOLTA Board shall be constituted in accordance with and shall carry out

the provisions of the Plan for Disposition of Funds Received by the North

Carolina State Bar from Interest on Trust Accounts set forth in Section

.1300 of Subchapter 1D of these rules.

(2) Board of Legal Specialization. The Board of Legal Specialization shall be

constituted in accordance with and shall carry out the provisions of the Plan

of Legal Specialization set forth in Section .1700 of Subchapter 1D of these
rules.

(3) Client Security Fund Board of Trustees. The Client Security Fund

Board of Trustees shall be constituted in accordance with and shall carry out

the provisions of the Rules Governing the Administration of the Client

Security Fund of the North Carolina State Bar set forth in Section .1400 of

Subchapter 1D of these rules.

(4) Board of Continuing Legal Education (CLE). The Board of Continuing

Legal Education shall be constituted in accordance with and shall carry out

the provisions of the Continuing Legal Education Rules and Regulations of

the North Carolina State Bar set forth in Sections .1500 and .1600 of

Subchapter 1D of these rules.

(5) Lawyer Assistance Program Board. The Lawyer Assistance Program

Board shall be constituted in accordance with and shall carry out the pro-

visions of the Rules Governing the Lawyer Assistance Program of the North

Carolina State Bar set forth in Section .0600 of Subchapter 1D of these

rules.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Readopted Effective December 8, 1994

Amended June 12, 1996; February 3, 2000; October 6, 2004; November
16, 2006; March 8, 2007; March 11, 2010; October 7, 2010

Section .0800 Election and Appointment of State
Bar Councilors

.0801 Purpose

The purpose of these rules is to promulgate fair, open, and uniform proce-
dures to elect and appoint North Carolina State Bar councilors in all judicial dis-
trict bars. These rules should encourage a broader and more diverse participation
and representation of all attorneys in the election and appointment of councilors.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0802 Election - When Held; Notice; Nominations

(a) Every judicial district bar, in any calendar year at the end of which the term
of one or more of its councilors will expire, shall fill said vacancy or vacancies at
an election to be held during that year.

(b) The officers of the district bar shall fix the time and place of such election
and shall give to each active member (as defined in G.S. 84-16) of the district bar
a written notice thereof directed to him or her at his or her address on file with
the North Carolina State Bar, which notice shall be placed in the United States
Mail, postage prepaid, at least 30 days prior to the date of the election.

(c) The district bar shall submit its written notice of the election to the North
Carolina State Bar, at least six weeks before the date of the election.
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(d) The North Carolina State Bar will, at its expense, mail these notices.

() The notice shall state the date, time and place of the election, give the
number of vacancies to be filled, identify how and to whom nominations may
be made before the election, and advise that all elections must be by a majority
of the votes cast. If the election will be held at a meeting of the bar, the notice
will also advise that additional nominations may be made from the floor at the
meeting itself. In judicial districts that permit elections by mail or early voting,
the notice to members shall advise that nominations may be made in writing
directed to the president of the district bar and received prior to a date set out in
the notice. Sufficient notice shall be provided to permit nominations received
from district bar members to be included on the printed ballots.

History Note: Statutory Authority G.S. 84-18; G.S. 84-23

Readopted Effective December 8, 1994

Amended November 5, 1999; August 27, 2013

.0803 Election - Voting Procedures

(a) All nominations made either before or at the meeting shall be voted on by
secret ballot.

(b) Cumulative voting shall not be permitted.

(c) Nominees receiving a majority of the votes cast shall be declared elected.

History Note: Statutory Authority G.S. 84-18; G.S. 84-23

Readopted Effective December 8, 1994

Amended November 5, 1999

.0804 Procedures Governing Elections by Mail

() Judicial district bars may adopt bylaws permitting elections by mail, in
accordance with procedures approved by the N.C. State Bar Council and as set
out in this section.

(b) Only active members of the judicial district bar may participate in elec-
tions conducted by mail.

() In districts which permit elections by mail, the notice sent to members
referred to in Rule .0802(e) of this subchapter shall advise that the election will
be held by mail.

(d) The judicial district bar shall mail a ballot to each active member of the
judicial district bar at the member's address of record on file with the North
Carolina State Bar. The ballot shall be accompanied by written instructions and
shall state when and where the ballot should be returned.

(e) Each ballot shall be sequentially numbered with a red identifying numer-
al in the upper right hand corner of the ballot. The judicial district bar shall main-
tain appropriate records respecting how many ballots were mailed to prospective
voters in each election, as well as how many ballots are returned.

(f) Only original ballots will be accepted. No photocopied or faxed ballots
will be accepted.

History Note: Statutory Authority G.S. 84-18; G.S. 84-23

Adopted November 5, 1999

Amended August 23, 2012

.0805 Procedures Governing Elections by Electronic Vote

(a) Judicial district bars may adopt bylaws permitting elections by electronic
vote in accordance with procedures approved by the N.C. State Bar Council and
as set out in this section.

(b) Only active members of the judicial district bar may participate in elec-
tions conducted by electronic vote.

(¢) In districts which permit elections by electronic vote, the notice sent to
members referred to in Rule .0802(¢) of this subchapter shall advise that the elec-
tion will be held by electronic vote and shall identify how and to whom nomi-
nations may be made before the election. The notice shall explain when the bal-
lot will be available, how to access the ballot, and the method for voting online.
The notice shall also list locations where computers will be available for active
members to access the online ballot in the event they do not have personal online
access.

(d) Write-in candidates shall be permitted and the instructions shall so state.

(e) Online balloting procedures must ensure that only one vote is cast per
active member of the judicial district bar and that all members have access to a
ballot.

History Note: Statutory Authority G.S. 84-18

Adopted August 23, 2012

.0806 Procedures Governing Early Voting

(a) Judicial district bars may adopt bylaws permitting early voting for up to
10 business days prior to a councilor election, in accordance with procedures
approved by the NC State Bar Council and as set out in this subchapter.

(b) Only active members of the judicial district bar may participate in early
voting.

() In districts that permit early voting, the notice sent to members referred
to in Rule .0802(e) of this subchapter shall advise that early voting will be per-
mitted, and shall identify the locations, dates, and hours for early voting. The
notice shall also advise that nominations may be made in writing directed to
the president of the district bar and received prior to a date set out in the notice.
Sufficient notice shall be provided to permit nominations received from district
bar members to be included on the printed ballots.

(d) The notice sent to members referred to in Rule .0802(e) of this sub-
chapter shall be placed in the United States Mail, postage prepaid, at least 30
days prior to the first day of the early voting period.

(e) Write-in candidates shall be permitted during the early voting period
and at the election, and the instructions shall so state.

(f) Early voting locations and hours must be reasonably accessible to all
active members of the judicial district.

History Note: Statutory Authority G.S. 84-18

Adopted August 27, 2013

.0807 Vacancies

The unexpired term of any councilor whose office has become vacant
because of resignation, death, or any cause other than the expiration of a term,
shall be filled within 90 days of the occurrence of the vacancy by an election
conducted in the same manner as above provided.

History Note: Statutory Authority G.S. 84-18; 84-23

Readopted Effective December 8, 1994

Amended November 5, 1999

.0808 Bylaws Providing for Geographical Rotation or Division of

Representation

Nothing contained herein shall prohibit the district bar of any judicial dis-
trict from adopting bylaws providing for the geographical rotation or division
of its councilor representation.

History Note: Statutory Authority G.S. 84-18; 84-23

Readopted Effective December 8, 1994

Amended November 5, 1999

Section .0900 Organization of the Judicial District
Bars

.0901 Bylaws

(a) Each judicial district bar shall adopt bylaws for its governance subject to
the approval of the council;

(b) Each judicial district bar shall submit its current bylaws to the secretary of
the North Carolina State Bar for review by the council on or before June 1, 1996;

(¢) Pending review by the council, any bylaws submitted to the secretary on
behalf of a judicial district bar or which already exist in the files of the secretary
shall be deemed official and authoritative.

(d) All amendments to the bylaws of any judicial district bar must be filed
with the secretary within 30 days of adoption and shall have no force and effect
until approved by the council.

(e) The secretary shall maintain an official record for each judicial district bar
containing bylaws which have been approved by the council or for which
approval is pending,

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.0902 Annual Membership Fee

If a judicial district bar elects to assess an annual membership fee from its
active members pursuant to N.C.G.S. §84-18.1(b), the following procedures
shall apply:

(a) Notice to State Bar. The judicial district bar shall notify the North
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Carolina State Bar of its election to assess an annual membership fee each year at
least thirty days prior to mailing to its members the first invoice therefore, spec-
ifying the amount of the annual membership fee, the date after which payment
will be delinquent, and the amount of any late fee for delinquent payment.

(b) Accounting to State Bar. No later than thirty days after the end of the
judicial district bar's fiscal year, the judicial district bar shall provide the North
Carolina State Bar with an accounting of the annual membership fees it collect-
ed during such judicial district bar's fiscal year.

() Delinquency Date. The date upon which the annual membership fee shall
be delinquent if not paid shall be not later than ninety days after, and not soon-
er than thirty days after, the date of the first invoice for the annual membership
fee. The delinquency date shall be stated on the invoice and the invoice shall
advise each member that failure to pay the annual membership fee must be
reported to the North Carolina State Bar and may result in suspension of the
member's license to practice law.

(d) Late Fee. Each judicial district bar may impose, but shall not be required,
to impose a late fee of any amount not to exceed fifteen dollars ($15.00) for non-
payment of the annual membership fee on or before the stated delinquency date.

(e) Members Subject to Assessment. Only those lawyers who are active mem-
bers of a judicial district bar may be assessed an annual membership fee. A lawyer
who joins a judicial district bar after the beginning of its fiscal year shall be
exempt from the obligation to pay the annual membership fee for that fiscal year
only if the lawyer can demonstrate that he or she previously paid an annual mem-
bership fee to another judicial district bar with a fiscal year that runs contermi-
nously, for a period of three (3) months or more, with the fiscal year of the
lawyer's new judicial district bar.

(f) Members Exempt from Assessment.
(1) A person licensed to practice law in North Carolina for the first time by
examination is not liable for judicial district bar membership fees during the
year in which the person is admitted;
(2) A person licensed to practice law in North Carolina serving in the United
States Armed Forces, whether in a legal or nonlegal capacity, is exempt from
judicial district bar membership fees for any year in which the member serves
some portion thereof on full-time active duty in military service;
(3) A lawyer who joins a judicial district bar after the beginning of its fiscal
year is exempt from the obligation to pay the annual membership fee for that
fiscal year only if the lawyer can demonstrate that he or she previously paid
an annual membership fee to another judicial district bar with a fiscal year
that runs coterminously, for a period of three (3) months or more, with the
fiscal year of the lawyer’s new judicial district bar.

(g) Hardship Waivers. A judicial district bar may not grant any waiver from
the obligation to pay the judicial district bar's annual membership fee. A judicial
district bar may waive the late fee upon a showing of good cause.

(h) Reporting Delinquent Members to State Bar. Twelve months after the
date of the first invoice for the annual membership fee, the judicial district bar
shall report to the North Carolina State Bar all of its members who have not paid
the annual membership fee or any late fee.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted December 20, 2000

Amended March 6, 2008; April 10, 2014

.0903 Fiscal Period

To avoid conflict with the assessment of the membership fees for the North
Carolina State Bar, each judicial district bar that assesses a membership fee shall
adopt a fiscal year that is not a calendar year. Any judicial district bar that assess-
es a mandatory membership fee for the first time after December 31, 2013, must
adopt a fiscal year that begins July 1 and ends June 30.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted December 20, 2000

Amended April 10, 2014

Section .1000 Model Bylaws For Use by Judicial
District Bars

.1001 Name
The name of this district bar shall be THE DISTRICT BAR OF THE

JUDICIAL DISTRICT, and shall be here-
inafter referred to as the “district bar”.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.1002 Authority and Purpose

The district bar is formed pursuant to the provisions of Chapter 84 of the
North Carolina General Statutes to promote the purposes therein set forth and
to comply with the duties and obligations therein or thereunder imposed upon
the Bar of this judicial district.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.1003 Membership
The members of the district bar shall consist of two classes: active and inac-
tive.
(a) Active members: The active members shall be all persons who, at the time
of the adoption of these bylaws or any time thereafter
(1) are active members in good standing with the North Carolina State Bar;
and
(2) reside in the judicial district; or
(3) practice in the judicial district and elect to belong to the district bar as
provided in G.S. 84-16.
(b) Inactive members: The inactive members shall be all persons, who, at the
time of the adoption of these bylaws or at any time thereafter
(1) have been granted voluntary inactive status by the North Carolina State
Bar; and
(2) reside in the judicial district; and
(3) elect to participate, but not vote or hold office, in the district bar by giv-
ing written notice to the secretary of the district bar.
History Note: Statutory Authority G.S. 84-18.1; 84-23
Adopted March 7, 1996

.1004 Officers

The officers of the district bar shall be a president, a vice-president, and sec-
retary and/or treasurer who shall be elected and shall serve for the terms set out
herein.

(a) President: The president serving at the time these bylaws are effective shall
continue to serve for a term ending at the next annual meeting following the
adoption or effective date of these bylaws. The president for the following term
shall be the then current vice-president. Thereafter, the duly elected vice-presi-
dent shall automatically succeed to the office of the president for a term of one,
two, or three years.

(b) Vice-president: The vice-president serving at the time these bylaws are
effective shall continue to serve for a term ending at the next annual meeting fol-
lowing the adoption or effective date of these bylaws, at which time said vice-
president shall succeed to the office of the president. Thereafter, the vice-presi-
dent shall be elected at the annual meeting as hereinafter provided for a term of
one, two, or three years.

(c) Secretary and/or treasurer: The secretary and/or the treasurer serving at the
time these bylaws are effective shall each continue to serve in their respective
offices until the expiration of the term of that office or until successors are
appointed by the president (or be elected by the active members of the district
bar), whichever occurs later. In all other years, the secretary and/or treasurer shall
be appointed by the president (or be elected by the active members of the district
bar) to serve for a term of one, two, or three years.

(d) Election: Before (or at) the annual meeting at which officers are to be
elected, the Nominating Committee shall submit the names of its nominees for
the office of vice-president to the secretary. Nominations from the floor shall be
permitted. If no candidate receives a majority of the votes cast, the candidate with
the lowest number of votes shall be eliminated and a run-off election shall imme-
diately be held among the remaining candidates. This procedure shall be repeat-
ed until a candidate receives a majority of the votes.!

() Duties: The duties of the officers shall be those usual and customary for
such officers, including such duties as may be from time to time designated by
resolution of the district bar, the North Carolina State Bar Council or the laws
of the State of North Carolina.
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(f) Vacancies: If a vacancy in the office of the vice-president, secretary-treas-
urer occurs, the vacancy will be filled by the board of directors, if any, and if there
is no board of directors, then by the vote of the active members at a special meet-
ing of such members. The successor shall serve until the next annual meeting of
the district bar. If the office of the president becomes vacant, the vice-president
shall succeed to the office of the president and the board of directors, if any, and
if there is no board of directors, then by the vote of the active members at a spe-
cial meeting of such members, will select a new vice-president, who shall serve
until the next annual meeting.

(g) Notification: Within 10 days following the annual meeting, or the filling
of a vacancy in any office, the president shall notify the executive director of the
North Carolina State Bar of the names, addresses and telephone numbers of all
officers of the district bar.

(h) Record of bylaws: The president shall ensure that a current copy of these
bylaws is filed with the office of the senior resident superior court judge with the
Judicial District and with the executive director

of the North Carolina State Bar.

(i) Removal from office: The district bar, by a two-thirds vote of its active
members present at a duly called meeting, may, after due notice and an oppor-
tunity to be heard, remove from office any officer who has engaged in conduct
which renders the officer unfit to serve, or who has become disabled, or for other
good cause. The office of any officer who, during his or her term of office ceas-
es to be an active member of the North Carolina State Bar shall immediately be
deemed vacant and shall be filled as provided in Rule .1004(f) above.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.1005 Councilor

The district bar shall be represented in the State Bar council by one or more
duly elected councilors, the number of councilors being determined pursuant to
G.S. 84-17. Any councilor serving at the time of the adoption of these bylaws
shall complete the term of office to which he or she was previously elected.
Thereafter, elections shall be held as necessary. Nominations shall be made and
the election held as provided in G.S. 84-18 and in Section .0800 et seq. of
Subchapter 1A of the Rules of the North Carolina State Bar (27 N.CA.C. 1A
.0800 et seq.). If more than one council seat is to be filled, separate elections shall
be held for each vacant seat. A vacancy in the office of councilor shall be filled as
provided by Rule .0804 of Subchapter 1A (27 N.C.A.C. 1A .0804).

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

Amended November 5, 1999

.1006 Annual Membership Fee
(a) Each active member of the district bar shall:
(1) Pay such annual membership fee, if any; as is prescribed by a majority
vote of the active members of the district bar present and voting at a duly
called meeting of the district bar, provided, however, that such fee may
never exceed the amount of the annual membership fee currently imposed
by the North Carolina State Bar. Each member shall pay the annual district
bar membership fee at the time and place set forth in the notice thereof
mailed to the member by the secretary-treasurer; and
(2) Keep the secretary-treasurer notified of the member’s current mailing
address and telephone number.
(b) The annual membership fee shall be used to promote and maintain the
administration, activities and programs of the district bar.
History Note: Statutory Authority G.S. 84-18.1; 84-23
Adopted March 7, 1996

.1007 Meetings

(a) Annual meetings: The district bar shall meet each ata
time and place designated by the president. The president, secretary or other offi-
cer shall mail or deliver written notice of the annual meeting to each active mem-
ber of the district bar at the member’s last known mailing address on file with the
district bar at least ten days before the date of the annual meeting and shall so
certify in the official minutes of the meeting. Notice of the meeting mailed by
the executive director of the North Carolina State Bar shall also satisfy the notice
requirement. Failure to mail or deliver the notice as herein provided shall invali-

date any action at the annual meeting,

(b) Special meetings: Special meetings, if any, may be called at any time by
the president or the vice-president. The president, sectetary or other officer shall
mail or deliver written notice of the special meeting to each active member of the
district bar at the member’s last known mailing address on file with the district
bar at least ten days before the date of any special meeting. Such notice shall set
forth the time and place for the special meeting and the purpose(s) thereof.
Failure to mail or deliver the notice shall invalidate any action taken at a special
meeting.

() Notice for meeting to vote on annual membership fee: Notwithstanding
the notice periods set forth in paragraphs (a) and (b) above, the written notice for
any meeting at which the active members will vote on whether to impose or
increase an annual membership fee shall be mailed or delivered to each active
member of the district bar at the member's last known mailing address on file
with the North Carolina State Bar at least 30 days before the date of the meeting.

(d ) Quorum: Twenty percent of the active members of the district bar shall
constitute a quorum, and a quorum shall be required to take official action on
behalf of the district bar.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

Amended October 7, 2010

.1008 District Bar Finances

(a) Fiscal Year: The district bar's fiscal year shall begin on and
shallendon__ |

(b) Duties of treasurer: The treasurer shall maintain the funds of the district
bar on deposit, initiate any necessary disbursements and keep appropriate finan-
cial records.

(c) Annual financial report: Each before the annual
meeting, the treasurer shall prepare the district bar's annual financial report for
review by the board of directors, if any, and submission to the district bar's annu-
al meeting and the North Carolina State Bar.

(d) District bar checks: All checks written on district bar accounts (arising
from the collection of mandatory dues) that exceed $500 must be signed by two
of the following: (1) the treasurer, (2) any other officer, (3) another member of
the board of directors, or (4) the executive secretary/director, if any.

(e) Fidelity bond: If it is anticipated that receipts from membership fees will
exceed $20,000 for any fiscal year, the district bar shall purchase a fidelity bond
at least equal in amount to the anticipated annual receipts to indemnify the dis-
trict bar for losses attributable to the malfeasance of the treasurer or any other
member having access to district bar funds.

(f) Taxpayer identification number: The treasurer shall be responsible for
obtaining a federal taxpayer identification number for the district bar.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

Amended July 22, 1999

.1009 Prohibited Activities

(a) Prohibited expenditures: Mandatory district bar dues, if any, shall not be
used for the purchase of alcoholic beverages, gifts to public officials, including
judges, charitable contributions, recreational activities or expenses of spouses of
district bar members or officers. However, such expenditures may be made from
funds derived entirely from the voluntary contributions of district bar members.

(b) Political expenditures: The district bar shall not make any expenditures to
fund political and ideological activities.

(c) Political activities: The district bar shall not engage in any political or ide-
ological conduct or activity, including the endorsement of candidates and the
taking or advocation of positions on political issues, referendums, bond elections,
and the like, however, the district bar, and persons speaking on its behalf, may
take positions on, or comment upon, issues relating to the regulation of the legal
profession and issues or matters relating to the improvement of the quality and
availability of legal services to the general public.

History Note: Statutory Authority G.S. 84-18.1; 84-23
Adopted March 7, 1996

.1010 Committees
(a) Standing committee(s): The standing committees shall be the
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Nominating Committee, Pro Bono Committee, Fee Dispute Resolution
Committee, Grievance Committee, and Professionalism Committee pro-
vided that, with respect to the Fee Dispute Resolution Committee and the
Grievance Committee, the district meets the State Bar guidelines relating
thereto.
(b) Fee Dispute Resolution Committee:
(1) The Fee Dispute Resolution Committee shall consist of at least six
but not more than eighteen persons appointed by the president to stag-
gered three-year terms as provided in the district bar’s Fee Dispute
Resolution Plan.
(2) The Fee Dispute Resolution Committee shall be responsible for
implementing a Fee Dispute Resolution Plan approved by the Council
of the North Carolina State Bar to resolve fee disputes efficiently, eco-
nomically, and expeditiously without litigation.
(c) Grievance Committee:
(1) The Grievance Committee shall consist of at least five but not more
than thirteen persons appointed by the president to staggered three
year terms as provided by the Rules and Regulations of the North
Carolina State Bar governing Judicial District Grievance Committees.
(2) The Grievance Committee shall assist the Grievance Committee of
the North Carolina State Bar by receiving grievances, investigating
grievances, evaluating grievances, informally mediating disputes, facil-
itating communication between lawyers and clients and referring
members of the public to other appropriate committees or agencies for
assistance.
(3) The Grievance Committee shall operate in strict accordance with
the rules and policies of the North Carolina State Bar with respect to
district bar grievance committees.
(d) Special Committees: Special committees may be created and
appointed by the president.
(e) Nominating Committee:
(1) The Nominating Committee shall be appointed by the officers (or
the board of directors) of the district bar and shall consist of at least
three active members of the district bar who are not officers or direc-
tors of the district bar.?
(2) The Nominating Committee shall meet as necessary for the pur-
pose of nominating active members of the district bar as candidates for
officers and councilor(s) and the board of directors, if any.
(3) The Nominating Committee members shall serve one-year terms

beginning on and ending on

(4) Any active member whose name is submitted for consideration for
nomination to any office or as a councilor must have indicated his or
her willingness to serve if selected.
(f) Pro Bono Committee:
(1) The Pro Bono Committee shall consist of at least five active mem-
bers of the district bar appointed by the president.
(2) The Pro Bono Committee shall meet at least once each quarter and
shall have the duty of encouraging members of the district bar to pro-
vide pro bono legal services. The committee shall also develop pro-
grams whereby attorneys not involved in other volunteer legal service
programs may provide pro bono legal service in their areas of concen-
tration and practice.
(3) The members of the Pro Bono Committee shall serve one-year
terms commencing on
(g) Professionalism Committee:
(1) The Professionalism Committee shall consist of the three immediate
past presidents of the district bar or such other members of the district bar
as shall be appointed by the president.
(2) The purpose of the Professionalism Committee shall be the promotion
of professionalism and thereby the bolstering of public confidence in the
legal profession. The committee may further enhance professionalism
through CLE programs and, when appropriate, through confidential peer
intervention in association with the Professionalism Support Initiative (PSI)
which is sponsored and supported by the Chief Justice’s Commission on
Professionalism. The PSI effort is to investigate and informally assist with

client-lawyer, lawyer-lawyer, and lawyer-judge relationships to ameliorate
disputes, improve communications, and repair relationships. The
Professionalism Committee shall have no authority to discipline any lawyer
or judge, or to force any lawyer or judge to take any action. The commit-
tee shall not investigate or attempt to resolve complaints of professional
misconduct cognizable under the Rules of Professional Conduct and shall
act in accordance with Rules 1.6(c) and 8.3 of the Rules of Professional
Conduct. The committee shall consult and work with the Chief Justice’s
Commission on Professionalism when appropriate.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

Amended March 6, 2002; March 6, 2008

.1011 Board of Directors or Executive Committee
(a) Membership of board: A board of directors consisting of at least
active members of the district bar shall be elected. At all times, the
board of directors shall include at least one director from each county in the
judicial district. The board of directors serving when these bylaws become
effective shall continue to serve until the following annual meeting.

Beginning on immediately after the effective

date of these bylaws, the president shall appoint an initial board of directors
, except
that the terms of the initial members of the board shall be staggered at one-
year intervals to ensure continuity and experience. To effect the staggered
initial terms, the president will determine which of the initial members shall

who shall serve three-year terms commencing on

serve terms of less than three years.

The State Bar councilor (or councilors) from the judicial district shall be
an ex officio member (or members) of the district bar board of directors or
Executive Committee.

(b) Terms of directors: After the initial staggered terms of the board of
directors expire, successors shall be elected by the active members at the
annual district bar meeting, as set out in Rule .1004(d) above, and Rule
.1011(c ) and (d) below. Following the completion of the initial staggered
terms, the directors shall serve three-year terms beginning on
following their election.

(c) Designated and at-large seats in multi-county districts: In muldi-
county districts, one seat on the board of directors shall be set aside and des-
ignated for each county in the district. Only active members of the district
bar who reside or work in the designated county may be elected to a desig-
nated county seat. All other seats on the board of directors shall be at-large
seats which may be filled by any active member of the district bar.

(d) Elections: When one or more seats on the board of directors become
vacant, an election shall be held at the annual meeting of the district bar.
Except as otherwise provided herein, the election shall be conducted as pro-
vided for in Rule .1004(d) above. The candidates receiving the highest
number of votes cast will be elected, regardless of whether any of the candi-
dates received a majority of the votes cast, provided that designated seats will
be filled by the candidates receiving the highest number of votes who live or
work in the designated county, regardless of whether any of the candidates
received a majority of the votes cast.

(e) Vacancies: If a vacancy occurs on the board of directors, the president
(or the board of directors) shall appoint a successor who shall serve until the
next annual meeting of the district bar. If the vacancy occurs in a designat-
ed seat for a particular county within the district, the successor will be
selected from among the active members of the district bar who live or work
in the designated county.

(f) Duties of board of directors: The board of directors shall have the
responsibilities described Rules .1004(f) and .1007(c ) above. The board of
directors shall also consult with the officers regarding any matters of district
bar business or policy arising between meetings and may act for the district
bar on an emergency basis if necessary, provided that any such action shall
be provisional pending its consideration by the district bar at its next duly
called meeting. The board of directors may not impose on its own authori-
ty any sort of fee upon the membership.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996
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.1012 Amendment of the Bylaws

The membership of the district bar, by a (majority, two-thirds, etc.) vote
of the active members present at any duly called meeting at which there is a
quorum present and voting throughout, may amend these bylaws in ways
not inconsistent with the constitution of the United States, the policies and
rules of the North Carolina State Bar and the laws of the United States and
North Carolina.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.1013 Selection of Nominees for District Court Judge

Unless otherwise required by law, the following procedures shall be used
to determine the nominees to be recommended to the Governor pursuant
to NC Gen. Stat. §7A-142 for vacant district court judgeships in the judi-
cial district.

(a) Meeting for Nominations: The nominees shall be selected by secret,
written ballot of those members present at a meeting of the district bar
called for this purpose. Fifteen (15) days notice of the meeting shall be
given, by mail, to the last known address of each district bar member.
Alternatively, if a bylaw permitting elections by mail is adopted by the dis-
trict bar, the procedures set forth in the bylaw and in Rule .0804 of
Subchapter 1A of the Rules of the North Carolina State Bar (27 N.C.A.C.
1A, .0804), shall be followed.

(b) Candidates: Persons who want to be considered for the vacancy shall
notify the President in writing five (5) days prior to the meeting at which
the election will be conducted or, if the election is by mail, five (5) days
prior to the mailing of the ballots.

(c) Voting: Each district bar member eligible to vote pursuant to NC
Gen. Stat. § 7A-142 may vote for up to five candidates. Cumulative voting
is prohibited. Proxy voting is prohibited.

(d) Submission to Governor: The five candidates receiving the highest
number of votes shall be the nominees to fill the vacancy on the district
court and their names, and vote totals, shall be transmitted to the Governor.
In the event of a tie for fifth place, the names of those candidates involved
in the tie shall be transmitted to the Governor together with the names of
the two candidates receiving the highest number of votes.

Statutory Authority G.S. 84-18.1; 84-23; 7A-142

Adopted February 27, 2003

Amended March 6, 2014
Endnotes:

1. The procedure for voting for, and election of, councilors is set by
statute and rules of the North Carolina State Bar. District bar voting proce-
dure with regard to matters relating to district bar dues is now statutorily
prescribed in North Carolina General Statutes Section 84-18.1. The proce-
dure, but not the manner or method of conducting the vote, to submit
nominations to the governor to fill vacancies on the district court bench is
set forth in North Carolina General Statutes Section 7A-142. It is suggest-
ed that, for voting upon, and elections for, other district bar matters and
issues, the district bars be permitted to adopt bylaws providing for proce-
dures as may seem appropriate for each district bar. Such rules might address
notice provisions, including how much notice is given and permissible
methods of giving notice, what shall constitute a quorum (see footnote 2),
and how any such election shall be conducted (including whether or not
members must be present to vote, whether proxies will be permitted,
whether or not absentee or some other form of mail ballot will be allowed
and whether or not cumulative voting should be permitted when elections
for multiple candidates or positions are being conducted).

2. Consistent with the comment contained in footnote 1, each district bar
should be permitted to adopt bylaws providing for what shall constitute a
quorum based upon each district bar’s particular situation and circumstances.
The above provision regarding quorum should be considered only as a a sug-
gestion, and individual district bars may wish to provide that a different per-
centage of the membership shall constitute a quorum. Other methods of
defining a quorum should also be permitted. For example, in certain of the
larger district bars, any quorum based on a percentage of the membership,
except for a very nominal percentage, may be difficult to attain. One alternate

quorum provision might read as follows: A quorum shall be those present at
any membership meeting for which proper notice was given.

3. The composition of the Nominating Committee set forth above is a
suggestion only. The district bars may choose to constitute their nominat-
ing committees in a different manner, as for example, letting the committee
consist of the three most immediate past presidents of the district bar who
are still active members of the district bar as defined herein. Smaller district
bars may choose to have no Nominating Committee and nominate and
elect officers from the floor at the annual meeting of the district bar.

Section .1200 Filing Papers with and Serving
the North Carolina State Bar

.1201 When Papers Are Filed Under These Rules and Regulations

Whenever in these rules and regulation there is a requirement that peti-
tions, notices or other documents be filed with or served on the North
Carolina State Bar or the council, the same shall be filed with or served on
the secretary of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .1400 Rulemaking Procedures

.1401 Publication for Comment

(a) As a condition precedent to adoption, a proposed rule or amendment to
a rule must be published for comment as provided in subsection (c).

(b) A proposed rule or amendment to a rule must be presented to the
Executive Committee and the council prior to publication for comment, and
specifically approved for publication by both.

() A proposed rule or amendment to a rule must be published for comment
in an official printed publication of the North Carolina State Bar that is mailed
to the membership at least 30 days in advance of its final consideration by the
council. The publication of any such proposal must be accompanied by a promi-
nent statement inviting all interested parties to submit comment to the North
Carolina State Bar at a specified postal or e-mail address prior to the next meet-
ing of the Executive Committee, the date of which shall be set forth.

History Note: Statutory Authority G.S. 84-23

Adopted August 23, 2007

.1402 Review by the Executive Committee

At its next meeting following the publication or republication of any pro-
posed rule or amendment to a rule, the Executive Committee shall review the
proposal and any comment that has been received concerning the proposal. The
Executive Committee shall then:

(a) recommend the proposal’s adoption by the council;

(b) recommend the proposal’s adoption by the council with nonsubstantive
modification;

(¢) recommend to the council that the proposal be republished with sub-
stantive modification;

(d) defer consideration of the matter to its next regular business meeting;

(e) table the matter; or

(f) reject the proposal.

History Note: Statutory Authority G.S. 84-23

Adopted August 23, 2007

.1403 Action by the Council and Review by the North Carolina Supreme Court
(a) Whenever the Executive Committee recommends adoption of any pro-
posed rule or amendment to a rule in accordance with the procedure set forth in
Rule .1402 above, the council at its next regular business meeting shall consider
the proposal, the Executive Committee’s recommendation, and any comment
received from interested parties, and:
(1) decide whether to adopt the proposed rule or amendment, subject to the
approval of the North Carolina Supreme Court as described in G.S. 84-21;
(2) reject the proposed rule or amendment; or
(3) refer the matter back to the Executive Committee for reconsideration.
(b) Any proposed rule or amendment to a rule adopted by the council shall
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be transmitted by the secretary to the North Carolina Supreme Court for its
review on a schedule approved by the Court, but in no event later than 120 days
following the council’s adoption of the proposed rule or amendment.

(¢) No proposed rule or amendment to a rule adopted by the council shall
take effect unless and undl it is approved by order of the North Carolina
Supreme Court.

(d) The secretary shall promptly transmit the official text of any proposed rule
or amendment to a rule adopted by the council and approved by the North

Carolina Supreme Court to the Office of Administrative Hearings for publica-
tion in the North Carolina Administrative Code.

(e) Any action taken by the council or the North Carolina Supreme Court in
regard to any proposed rule or amendment to a rule shall be reported in the next
issue of the printed publication referenced in Rule .1401 above.

History Note: Statutory Authority G.S. 84-23

Adopted August 23, 2007
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(4) be introduced to the court in which he or she is appearing by an attorney
admitted to practice in that court;

(5) neither ask for nor receive any compensation or remuneration of any kind
from any client for whom he or she renders services, but this shall not prevent an
attorney, legal services corporation, law school, or government agency from pay-
ing compensation to the law student or charging or collecting a fee for legal serv-
ices performed by such law student;

(6) certify in writing that he or she has read and is familiar with the North
Carolina Revised Rules of Professional Conduct and the opinions interpretive
thereof.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended June 7, 2001; March 6, 2008

.0204 Form and Duration of Certification

Upon receipt of the written materials required by Rule .0203(3) and (6) and
Rule .0205(6), the North Carolina State Bar shall certify that the law student may
serve as a legal intern. The certification shall be subject to the following limitations:

(a) Duration. The certification shall be effective for 18 months or until the
announcement of the results of the first bar examination following the legal
intern's graduation whichever is earlier. If the legal intern passes the bar exami-
nation, the certification shall remain in effect until the legal intern is sworn-in by
a court and admitted to the bar.

(b) Withdrawal of Certification. The certification shall be withdrawn by the
State Bar, without hearing or a showing of cause, upon receipt of

(1) notice from a representative of the legal intern's law school, authorized to

act by the dean of the law school, that the legal intern has not graduated but

is no longer enrolled;

(2) notice from a representative of the legal intern's law school, authorized to

act by the dean of the law school, that the legal intern is no longer in good

standing at the law school;

(3) notice from a supervising attorney that the supervising attorney is no

longer supervising the legal intern and that no other qualified attorney has

assumed the supervision of the legal intern; or

(4) notice from a judge before whom the legal intern has appeared that the

certification should be withdrawn.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended June 7, 2001

.0205 Supervision
(a) A supervising attorney shall
(1) be an active member of the North Carolina State Bar who has practiced
law as a full-time occupation for at least two years;
(2) supervise no more than two legal interns concurrently, provided, howev-
er, there is no limit on the number of legal interns who may be supervised
concurrently by an attorney who is a full or part-time member of a law
school's faculty or staff whose primary responsibility as a faculty member is
supervising legal interns in a legal aid clinic and, further provided, that an
attorney who supervises legal interns through an externship or out-placement
program of a law school legal aid clinic may supervise up to five legal interns;
(3) assume personal professional responsibility for any work undertaken by a
legal intern while under his or her supervision;
(4) assist and counsel with a legal intern in the activities permitted by these
rules and review such activities with the legal intern, all to the extent required
for the proper practical training of the legal intern and the protection of the
client;
(5) read, approve and personally sign any pleadings or other papers prepared
by a legal intern prior to the filing thereof, and read and approve any docu-
ments prepared by a legal intern for execution by a client or third party prior
to the execution thereof;
(6) prior to commencing the supervision, assume responsibility for supervis-
ing a legal intern by filing with the North Carolina State Bar a signed notice
setting forth the period during which the supervising attorney expects to
supervise the activities of an identified legal intern, and that the supervising
attorney will adequately supervise the legal intern in accordance with these

rules; and

(7) notify the North Carolina State Bar in writing promptly whenever the
supervision of a legal intern ceases.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended June 7, 2001; March 6, 2002; March 6, 2008; September 24, 2015

.0206 Activities

(@) A properly certified legal intern may engage in the activities provided in
this rule under the supervision of an attorney qualified and acting in accordance
with the provisions of Rule .0205 of this subchapter.

(b) Without the presence of the supervising attorney, a legal intern may give
advice to a client, including a government agency, on legal matters provided that
the legal intern gives a clear prior explanation that the legal intern is not an attor-
ney and the supervising attorney has given the legal intern permission to render
legal advice in the subject area involved.

(c) A legal intern may represent an eligible person, the state in criminal pros-
ecutions, a criminal defendant who is represented by the public defender, or a
government agency in any proceeding before a federal, state, or local tribunal,
including an administrative agency, if prior consent is obtained from the tribu-
nal or agency upon application of the supervising attorney. Each appearance
before the tribunal or agency shall be subject to any limitations imposed by the
tribunal or agency including, but not limited to, the requirement that the super-
vising attorney physically accompany the legal intern.

(d) In all cases under this rule in which a legal intern makes an appearance
before a tribunal or agency on behalf of a client who is an individual, the legal
intern shall have the written consent in advance of the client. The client shall
be given a clear explanation, prior to the giving of his or her consent, that the
legal intern is not an attorney. This consent shall be filed with the tribunal and
made a part of the record in the case. In all cases in which a legal intern makes
an appearance before a tribunal or agency on behalf a government agency, the
consent of the government agency shall be presumed if the legal intern is par-
ticipating in an internship program of the government agency. A statement
advising the court of the legal intern’s participation in an internship program
of the government agency shall be filed with the tribunal and made a part of
the record in the case.

(e) In all cases under this rule in which a legal intern is permitted to make an
appearance before a tribunal or agency, subject to any limitations imposed by the
tribunal, the legal intern may engage in all activities appropriate to the represen-
tation of the client, including, without limitation, selection of and argument to
the jury, examination and cross-examination of witnesses, motions and argu-
ments thereon, and giving notice of appeal.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended June 7, 2001; March 6, 2002; March 6, 2008

.0207 Use of Student’s Name
(a) A legal intern's name may properly
(1) be printed or typed on briefs, pleadings, and other similar documents on
which the legal intern has worked with or under the direction of the supervis-
ing attorney, provided the legal intern is clearly identified as a legal intern cer-
tified under these rules, and provided further that the legal intern shall not sign
his or her name to such briefs, pleadings, or other similar documents;
(2) be signed to letters written on the letterhead of the supervising attorney,
legal aid clinic, or government agency, provided there appears below the legal
intern's signature a clear identification that the legal intern is certified under
these rules. An appropriate designation is "Certified Legal Intern under the
Supervision of [supervising attorney]"; and
(3) be printed on a business card, provided the name of the supervising attor-
ney also appears on the business card and there appears below the legal
intern's name a clear statement that the legal intern is certified under these
rules. An appropriate designation is "Certified Legal Intern under the
Supervision of [supervising attorney]."
(b) A student's name may not appear on the letterhead of a supervising attor-
ney, legal aid clinic, or government agency.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended June 7, 2001; March 6, 2008; October 7, 2010
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(7) Pro Hac Vice Registration Statements

The member must file any overdue pro hac vice registration statement for

which the member was responsible.

(8) IOTLA Certification

The member must complete any IOLTA certification required by Rule .1319

of this subchapter.

(9) Wind Down of Law Practice During Suspension

The member must demonstrate that the member fulfilled the obligations of a

disbarred or suspended member set forth in Rule .0124 of Subchapter 1B dur-

ing the 30 day period after the effective date of the order of suspension, or that
such obligations do not apply to the member due to the nature of the mem-
ber’s legal employment.

(e) Procedure for Review of Reinstatement Petition.

The procedure for review of the reinstatement petition shall be as set forth in
Rule .0902(c)-(f) above.

(f) Reinstatement by Secretary of the State Bar.

At any time during the year after the effective date of a suspension order, a sus-
pended member may petition for reinstatement pursuant to paragraphs (b) and
(c) of this rule and may be reinstated by the secretary of the State Bar upon a find-
ing that the suspended member has complied with or fulfilled the obligations of
membership set forth in the order; there are no issues relating to the suspended
member's character or fitness; and the suspended member has paid the costs of the
suspension and reinstatement procedure including the costs of service and the
reinstatement fee. Reinstatement by the secretary is discretionary. If the secretary
declines to reinstate a member, the member's petition shall be submitted to the
Administrative Committee at its next meeting and the procedure for review of the
reinstatement petition shall be as set forth in Rule .0902(c)-(f).

(¢) Reinstatement from Disciplinary Suspension.

Notwithstanding the procedure for reinstatement set forth in the preceding
paragraphs of this Rule, if an order of reinstatement from disciplinary suspension
is granted to a member pursuant to Rule .0125 of subchapter 1B of these rules,
any outstanding order granting inactive status or suspending the same member for
failure to fulfill the obligations of membership under this section shall be dissolved
and the member shall be reinstated to active status.

(h) Denial of Petition.

When a petition for reinstatement is denied by the council in a given calendar
year, the member may not petition again until the following calendar year. The
reinstatement fee, costs, and any fees paid pursuant to paragraph (d)(6) shall be
retained. However, the State Bar membership fee, Client Security Fund assess-
ment, and district bar membership fee assessed for the year in which the applica-
tion s filed shall be refunded.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended September 7, 1995, March 7, 1996, March 5, 1998, February 27,
2003, October 1, 2003; March 2, 2006; November 16, 2006; October 8, 2009;
March 11, 2010; March 10, 2011; March 8, 2012; March 8, 2013; August 27,
2013; March 6, 2014; October 2, 2014

.0905 Pro Bono Practice by Out of State Lawyers
(a) A lawyer licensed to practice in another state but not North Carolina who
desires to provide legal services free of charge to indigent persons may file a peti-
tion with the secretary addressed to the council setting forth:
(1) the petitioner’s name and address;
(2) the state(s) in which the petitioner is or has been licensed and the date(s)
when the petitioner was licensed;
(3) the name of a member who is employed by a nonprofit corporation qual-
ified to render legal services pursuant to G.S. 84-5.1 and has agreed to super-
vise the petitioner; and
(4) any other matters pertinent to the petition as determined by the council.
(b) Along with the petition, the petitioner shall provide in writing:
(1) a certificate of good standing from each jurisdiction in which the petition-
er has been licensed;
(2) a record of any professional discipline ever imposed against the petitioner;
(3) a statement from the petitioner that the petitioner is submitting to the dis-
ciplinary jurisdiction of the North Carolina State Bar, and will be governed by
the North Carolina Rules of Professional Conduct in regard to any law prac-

tice authorized by the council in consequence of the petition; and

(4) a statement from the member identified in the petition agreeing to super-

vise the petitioner in the provision of pro bono legal services exclusively for

indigent persons.

(c) The petition shall be referred to the Administrative Committee for review.
After reviewing the petition and other pertinent information, the committee
shall make a recommendation to the council regarding whether the petition
should be granted.

(d) Upon receipt of a petition and other information satisfying the provisions
this rule, the council may, in its discretion, enter an order permitting the peti-
tioner to provide legal services to indigent persons on a pro basis under the super-
vision of a member employed by a nonprofit corporation qualified to render legal
services pursuant to G.S. 84-5.1. The order shall become effective immediately
upon entry by the council. A copy or the order shall be mailed to the petitioner
and to the supervising member. No person permitted to practice pursuant to
such an order shall pay any membership fee to the North Carolina State Bar or
any district bar or any other charge ordinarily imposed upon active members, nor
shall any such person be required to attend continuing legal education courses.

(e) A petitioner may be a compensated employee of a nonprofit corporation
qualified to render legal services pursuant to G.S. 84-5.1 and, if granted pro bono
practice status, may provide legal services to the indigent clients of that corpora-
tion subject to the following conditions:

(1) the petitioner has filed an application for admission with the North

Carolina Board of Law Examiners (BLE) and has never previously been

denied admission to the North Carolina State Bar for any reason; a copy of

the petitioner’s application shall be provided with the petition for pro bono
practice;

(2) if the petitioner is granted pro bono practice status, that status will termi-

nate when the BLE makes its final ruling on the petitioner’s application for

admission; and

(3) the petitioner is supervised in the provision of all legal services to indigent

persons as set forth in paragraph (d).

(f) A lawyer who is paid in-house counsel for a business organization with
offices in North Carolina may petition under this rule to provide legal services to
indigent persons on a pro bono basis under the supervision of a member
employed by a nonprofit corporation qualified to render legal services pursuant
to G.S. 84-5.1.

(g) Permission to practice under this rule may be withdrawn by the council
for good cause shown pursuant to the procedure set forth in Rule .0903 of this
subchapter.

History Note: Statutory authority G.S. 84-7.1

Adopted March 6, 2008

Amended September 24, 2015

Section .1000 Rules Governing Reinstatement
Hearings Before the Administrative Committee

.1001 Reinstatement Hearings
(a) Notice; Time and Place of Hearing
(1) Time and Place of Hearing
The chairperson of the Administrative Committee shall fix the time and
place of the hearing within 30 days after the member's request for hearing
is filed with the secretary. The hearing shall be held as soon as practicable
after the request for hearing is filed but in no event more than 90 days after
such request is filed unless otherwise agreed by the member and the chair-
person of the committee.
(2) Notice to Member
The notice of the hearing shall include the date, time and place of the
hearing and shall be served upon the member at least 10 days before the
hearing date.
(b) Hearing Panel
(1) Appointment
The chairperson of the committee shall appoint a hearing panel consisting
of three members of the committee to consider the petition and make a
recommendation to the council.

(2) Presiding Panel Member
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The chairperson shall appoint one of the three members of the panel to
serve as the presiding member. The presiding member shall rule on any
question of procedure that may arise in the hearing; preside at the deliber-
ations of the panel; sign the written determination of the panel; and report
the panel's determination to the council.
(3) Quorum
A majority of the panel members is necessary to decide the matter.
(4) Panel Recommendation
Following the hearing on a contested reinstatement petition, the panel will
make a written recommendation to the council on behalf of the committee
regarding whether the member's license should be reinstated. The recom-
mendation shall include appropriate findings of fact and conclusions of law.
(c) Burden of Proof
(1) Reinstatement from Inactive Status
The burden of proof shall be upon the member to show by clear, cogent
and convincing evidence that he or she has satisfied the requirements for
reinstatement as set forth in Rule .0902(b) of this subchapter.
(2) Reinstatement from Suspension for Nonpayment of Membership Fees,
Late Fee, Client Security Fund Assessment, District Bar Membership Fees,
or Assessed Costs
The burden of proof shall be upon the member to show by clear, cogent
and convincing evidence that he or she has satisfied the requirements for
reinstatement as set forth in Rule .0904(c) of this subchapter.
(3) Reinstatement from Suspension for Failure to Comply with the Rules
Governing the Administration of the Continuing Legal Education Program
The burden of proof shall be upon the member to show by clear, cogent
and convincing evidence that he or she has

(A) satisfied the requirements for reinstatement as set forth in Rule

.0904(c) of this subchapter,

(B) cured any continuing legal education deficiency for which the mem-

ber was suspended, and

(C) paid the reinstatement fee required by Rule .1512 and Rule .1609(a)

of this subchapter.
(d) Conduct of Hearing
(1) Member's Rights
The member shall have these rights at the hearing

(A) to appear personally and be heard;

(B) to be represented by counsel;

(C) to call and examine witnesses;

(D) to offer exhibits; and

(E) to cross-examine witnesses.
(2) State Bar Appears Through Counsel
The counsel shall appear at the hearing on behalf of the State Bar and shall
have the right

(A) to be heard;

(B) to call and examine witnesses;

(C) to offer exhibits; and

(D) to cross-examine witnesses.
(3) Rules of Procedure and Evidence
The hearing will be conducted in accordance with the North Carolina
Rules of Civil Procedure for nonjury trials insofar as practicable and the
Rules of Evidence applicable in superior court, unless otherwise provided
by this subchapter or the parties agree to other rules.
(4) Report of Hearing; Costs
The hearing shall be reported by a certified court reporter. The member
shall pay the costs associated with obtaining the court reporter's services
for the hearing. The member shall pay the costs of the transcript and shall
arrange for the preparation of the transcript with the court reporter. The
member shall be taxed with all other costs of the hearing, but such costs
shall not include any compensation to the members of the hearing panel.
(¢) Hearing Panel Recommendation
The written recommendation of the hearing panel shall be served upon

the member within seven days of the date of the hearing.

History Note: Statutory Authority G.S. 84-23
Adopted March 7, 1996
Amended March 5, 1998; February 3, 2000

.1002 Review and Order of Council
(a) Review by Council of Recommendation of Hearing Panel
(1) Record to Council
(A) Compilation of Record
The member will compile a record of the proceedings before the hearing
panel, including a legible copy of the complete transcript, all exhibits
introduced into evidence and all pleadings, motions and orders, unless
the member and counsel agree in writing to shorten the record. Any
agreements regarding the record shall be included in the record trans-
mitted to the council.
(B) Transmission of Record to Council
The member shall provide a copy of the record to the counsel not later
than 90 days after the hearing unless an extension is granted by the pres-
ident of the State Bar for good cause shown. The member will transmit
a copy of the record to each member of the council no later than 30 days
before the council meeting at which the petition is to be considered.
(C) Costs
The member shall bear all of the costs of transcribing, copying and trans-
mitting the record to the members of the council.
(D) Dismissal for Failure to Comply
If the member fails to comply fully with any of the provisions of this rule,
the counsel may file a motion with the secretary to dismiss the petition.
(2) Oral or Written Argument
In his or her discretion, the president of the State Bar may permit counsel for
the State Bar and the member to present oral or written argument, but the
council will not consider additional evidence not in the record transmitted
from the hearing panel, absent a showing that the ends of justice so require
or that undue hardship will result if the additional evidence is not presented.
(b) Order by Council
The council will review the recommendation of the hearing panel and the
record and will determine whether and upon what conditions the member
will be reinstated.
(c) Costs
The council may tax the costs attributable to the proceeding against the
member.
History Note: Statutory Authority G.S. 84-23
Adopted March 7, 1996

Section .1300 Rules Governing the Administration
of the Plan for Interest on Lawyers’ Trust Accounts
(IOLTA)

.1301 Purpose

The IOLTA Board of Trustees (board) shall carry out the provisions of the
Plan for Interest on Lawyers' Trust Accounts and administer the IOLTA pro-
gram (NC IOLTA). Any funds remitted to the North Carolina State Bar from
banks by reason of interest earned on general trust accounts established by
lawyers pursuant to Rule 1.15-2(b) of the Rules of Professional Conduct or
interest earned on trust or escrow accounts maintained by settlement agents
pursuant to N.C.G.S. 45A-9 shall be deposited by the North Carolina State
Bar through the board in a special account or accounts which shall be segre-
gated from other funds of whatever nature received by the State Bar.

The funds received, and any interest, dividends, or other proceeds earned
on or with respect to these funds, net of banking charges described in section
.1316(e)(1), shall be used for programs concerned with the improvement of
the administration of justice, under the supervision and direction of the NC
IOLTA Board. The board will award grants or non-interest bearing loans under
the four categories approved by the North Carolina Supreme Court being
mindful of its tax exempt status and the IRS rulings that private interests of the
legal profession are not to be funded with IOLTA funds.

The programs for which the funds may be awarded are:

(1) providing civil legal services for indigents;

(2) enhancement and improvement of grievance and disciplinary procedures

to protect the public more fully from incompetent or unethical attorneys;

(3) development and maintenance of a fund for student loans to enable
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meritorious persons to obtain a legal education who would not otherwise
have adequate funds for this purpose;

(4) such other programs designed to improve the administration of justice
as may from time to time be proposed by the board and approved by the
Supreme Court of North Carolina.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended April 3, 1996; March 6, 1997; March 6, 2008; March 8, 2012

.1302 Jurisdiction: Authority

The Board of Trustees of the North Carolina State Bar Plan for Interest on
Lawyers' Trust Accounts (IOLTA) is created as a standing committee by the
North Carolina State Bar Council pursuant to Chapter 84 of the North
Carolina General Statutes for the disposition of funds received by the North
Carolina State Bar from interest on trust accounts or from other sources
intended for the provision of legal services to the indigent and the improve-
ment of the administration of justice.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 8, 2007

.1303 Operational Responsibility

The responsibility for operating the program of the board rests with the
governing body of the board, subject to the statutes governing the practice of
law, the authority of the council and the rules of governance of the board.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

-1304 Size of Board
The board shall have nine members, at least six of whom must be attorneys
in good standing and authorized to practice law in the state of North Carolina.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.1305 Lay Participation

The board may have no more than three members who are not licensed
attorneys.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1306 Appointment of Members; When; Removal

The members of the board shall be appointed by the Council of the North
Carolina State Bar. The July quarterly meeting is when the appointments are
made. Vacancies occurring by reason of death, resignation or removal shall be
filled by appointment of the council at the next quarterly meeting following
the event giving rise to the vacancy, and the person so appointed shall serve for
the balance of the vacated term. Any member of the board may be removed at
any time by an affirmative vote of a majority of the members of the council in
session at a regularly called meeting.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1307 Term of Office

Each member who is appointed to the board shall serve for a term of three
years beginning on September 1.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1308 Staggered Terms

It is intended that members of the board shall be elected to staggered terms
such that three members are appointed in each year.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

-1309 Succession

Each member of the board shall be entitled to serve for two full three-year
terms. No member shall serve more than two consecutive three-year terms, in
addition to service prior to the beginning of a full three-year term, without hav-

ing been off the board for at least three years.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.1310 Appointment of Chairperson

The chairperson of the board shall be appointed from time to time as nec-
essary by the council. The term of such individual as chairperson shall be for
one year. The chairperson may be reappointed thereafter during his or her
tenure on the board. The chairperson shall preside at all meetings of the board,
shall prepare and present to the council the annual report of the board, and
generally shall represent the board in its dealings with the public.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1311 Appointment of Vice-Chairperson

The vice-chairperson of the board shall be appointed from time to time as
necessary by the council. The term of such individual as vice-chairperson shall
be one year. The vice-chairperson may be reappointed thereafter during tenure
on the board. The vice-chairperson shall preside at and represent the board in
the absence of the chairperson and shall perform such other duties as may be
assigned to him or her by the chairperson or by the board.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1312 Source of Funds

Funding for the program carried out by the board shall come from funds
remitted from depository institutions by reason of interest earned on trust
accounts established by lawyers pursuant to Rule 1.15 of the Rules of Professional
Conduct and Rule .1316 of this subchapter or interest earned on trust or escrow
accounts maintained by settlement agents pursuant to N.C.G.S. 45A-9; volun-
tary contributions from lawyers; and interest, dividends, or other proceeds earned
on the board's funds from investments or from other sources intended for the
provision of legal services to the indigent and the improvement of the adminis-
tration of justice.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 8, 2007; February 5, 2009; March 8, 2012

.1313 Fiscal Responsibility

All funds of the board shall be considered funds of the North Carolina State
Bar, with the beneficial interest in those funds being vested in the board for
grants to qualified applicants in the public interest, less administrative costs.
These funds shall be administered and disbursed by the board in accordance
with rules or policies developed by the North Carolina State Bar and approved
by the North Carolina Supreme Court. The funds shall be used to pay the
administrative costs of the IOLTA program and to fund grants approved by the
board under the four categories approved by the North Carolina Supreme
Court as outlined above.

(a) Maintenance of Accounts: Audit - The funds of the IOLTA program
shall be maintained in a separate account from funds of the North Carolina
State Bar such that the funds and expenditures therefrom can be readily iden-
tified. The accounts of the board shall be audited on an annual basis. The audit
will be conducted after the books are closed at a time determined by the audi-
tors, but not later than March 31 of the year following the year for which the
audit is to be conducted.

(b) Investment Criteria - The funds of the board shall be handled, invested
and reinvested in accordance with investment policies adopted by the Council
of the North Carolina State Bar for handling of dues, rents, and other revenues
received by the North Carolina State Bar in carrying out its official duties.

(c) Disbursements - Disbursement of funds of the board in the nature of
grants to qualified applicants in the public interest, less administrative costs,
shall be made by the board in accordance with policies developed by the North
Carolina State Bar and approved by the North Carolina Supreme Court. The
board shall adopt an annual operational budget and disbursements shall be
made in accordance with the budget as adopted. The board shall determine the
signatories on the IOLTA accounts.

History Note: Statutory Authority G.S. 84-23
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Readopted Effective December 8, 1994

.1314 Meetings

The board by resolution may set regular meeting dates and places. Special
meetings of the board may be called at any time upon notice given by the chair-
person, the vice-chairperson or any two members of the board. Notice of meet-
ing shall be given at least two days prior to the meeting by mail, telegram, fac-
simile transmission, or telephone. A quorum of the board for conducting its
official business shall be a majority of the total membership of the board.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1315 Annual Report

The board shall prepare at least annually a report of its activities and shall
present same to the council one month prior to its annual meeting.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1316 IOLTA Accounts

(a) IOLTA Account Defined. Pursuant to order of the North Carolina
Supreme Court, every general trust account, as defined in the Rules of
Professional Conduct, must be an interest or dividend-bearing account. (As used
herein, “interest” shall refer to both interest and dividends.) Funds deposited in
a general, interest-bearing trust account must be available for withdrawal upon
request and without delay (subject to any notice period that the bank is required
to reserve by law or regulation). Additionally, pursuant to N.C.G.S. 45A-9, a set-
tlement agent who maintains a trust or escrow account for the purposes of receiv-
ing and disbursing closing funds and loan funds shall direct that any interest
earned on funds held in that account be paid to the NC State Bar to be used for
the purposes authorized under the Interest on Lawyers Trust Account Program
according to section .1316(d) below. For the purposes of these rules, all such
accounts shall be known as “IOLTA Accounts” (also referred to as “Accounts”).

(b) Eligible Banks. Lawyers may maintain one or more IOLTA Account(s)
only at banks and savings and loan associations chartered under North
Carolina or federal law, as required by Rule 1.15 of the Rules of Professional
Conduct, that offer and maintain IOLTA Accounts that comply with the
requirements set forth in this subchapter (Eligible Banks). Settlement agents
shall maintain any IOLTA Account as defined by N.C.G.S. 45A-9 and para-
graph (a) above only at an Eligible Bank; however, a settlement agent that is
not a lawyer may maintain an IOLTA Account at any bank that is insured by
the Federal Deposit Insurance Corporation and has a certificate of authority to
transact business from the North Carolina Secretary of State, provided the
bank is approved by NC IOLTA. The determination of whether a bank is eli-
gible shall be made by NC IOLTA, which shall maintain (i) a list of partici-
pating Eligible Banks available to all members of the State Bar and to all set-
tlement agents, and (ii) a list of banks approved for non-lawyer settlement
agent IOLTA Accounts available to non-lawyer settlement agents. A bank that
fails to meet the requirements of this subchapter shall be subject only to ter-
mination of its eligible or approved status by NC IOLTA. A violation of this
rule shall not be the basis for civil liability.

(c) Notice Upon Opening or Closing IOLTA Account. Every lawyer/law
firm or settlement agent maintaining IOLTA Accounts shall advise NC IOLTA
of the establishment or closing of each IOLTA Account. Such notice shall
include (i) the name of the bank where the account is maintained, (ii) the name
of the account, (iii) the account number, and (iv) the name and bar number of
the lawyer(s) in the firm and/or the name(s) of any non-lawyer settlement
agent(s) maintaining the account. The North Carolina State Bar shall furnish
to each lawyer/law firm or settlement agent maintaining an IOLTA Accounts
a suitable plaque explaining the program, which plaque shall be exhibited in
the office of the lawyer/law firm or settlement agent.

(d) Directive to Bank. Every lawyer or law firm and every settlement agent
maintaining a North Carolina IOLTA Accounts shall direct any bank in which
an IOLTA Account is maintained to:

(1) remit interest, less any deduction for allowable reasonable bank service

charges or fees, (as used herein, "service charges” shall include any charge or

fee charged by a bank on an IOLTA Account) as defined in paragraph (e),

at least quarterly to NC IOLTA;

(2) transmit with each remittance to NC IOLTA a statement showing for
each account: (i) the name of the law firm/lawyer or settlement agent main-
taining the account, (ii) the lawyer/law firm’s or settlement agent’s IOLTA
Account number, (iii) the earnings period, (iv) the average balance of the
account for the earnings period, (v) the type of account, (vi) the rate of
interest applied in computing the remittance, (vii) the amount of any serv-
ice charges for the earnings period, and (viii) the net remittance for the
earnings period; and

(3) transmit to the law firm/lawyer or settlement agent maintaining the

account a report showing the amount remitted to NC IOLTA, the earnings

period, and the rate of interest applied in computing the remittance.

(e) Allowable Reasonable Service Charges. Eligible Banks may elect to waive
any or all service charges on IOLTA Accounts. If a bank does not waive service
charges on IOLTA Accounts, allowable reasonable service charges may be
assessed but only against interest earned on the IOLTA Account or funds deposit-
ed by the lawyer/law firm or settlement agent in the IOLTA Account for the pur-
pose of paying such charges. Allowable reasonable service charges may be deduct-
ed from interest on an IOLTA Account only at the rates and in accordance with
the bank's standard practice for comparable non-IOLTA accounts. Allowable rea-
sonable service charges for IOLTA Accounts are: (i) a reasonable Account main-
tenance fee, (ii) per check charges, (iii) per deposit charges, (iv) a fee in lieu of a
minimum balance, (v) federal deposit insurance fees, and (vi) automated transfer
(Sweep) fees. All service charges other than allowable reasonable service charges
assessed against an IOLTA Account are the responsibility of and shall be paid by
the lawyer or law firm. No service charges in excess of the interest earned on the
Account for any month or quarter shall be deducted from interest earned on
other IOLTA Accounts or from the principal of the Account.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 6, 2008; February 5, 2009; January 28, 2010; March 8,
2012; August 23, 2012

.1317 Comparability Requirements for IOLTA Accounts

(a) Comparability of Interest Rate. Eligible Banks that offer and maintain
IOLTA Accounts must pay to an IOLTA Account the highest interest rate gen-
erally available from the bank to non-IOLTA Accounts (Comparable Rate)
when the IOLTA Account meets or exceeds the same minimum balance or
other account eligibility qualifications, if any. In determining the highest inter-
est rate generally available from the bank to non-IOLTA accounts, an Eligible
Bank may consider factors, in addition to the IOLTA account balance, cus-
tomarily considered by the bank when setting interest rates for its customers,
provided that such factors do not discriminate between IOLTA accounts and
non-IOLTA accounts.

(b) Options for Satisfying Requirement. An Eligible Bank may satisfy the
Comparable Rate requirement by electing one of the following options:

(1) use an account product that has a Comparable Rate;

(2) without actually changing the IOLTA Account to the bank's Comparable

Rate product, pay the Comparable Rate on the IOLTA Account; or

(3) pay the benchmark rate (Benchmark), which shall be determined by

NC IOLTA periodically, but not more frequently than every six months, to

reflect the overall Comparable Rate for the NC IOLTA program. The

Benchmark shall be a rate equal to the greater of: (i) 0.65% or (ii) 65% of

the Federal Funds Target Rate as of the first business day of the IOLTA

remitting period, and shall be net of allowable reasonable service charges.

When applicable, NC IOLTA will express the Benchmark in relation to the

Federal Funds Target Rate.

(c) Options for Account Types. An IOLTA Account may be established as:

(1) subject to paragraph (d), a business checking account with an automated

investment feature (Sweep Account), such as an overnight investment in finan-

cial institution daily repurchase agreements or money market funds invested

solely in or fully collateralized by US government securities, which are US

Treasury obligations and obligations issued or guaranteed as to principal and

interest by the United States or any agency or instrumentality thereof;

(2) a checking account paying preferred interest rates, such as market based

or indexed rates;

(3) a public funds interest-bearing checking account, such as accounts used
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for governmental agencies and other non-profit organizations;

(4) an interest-bearing checking account such as a negotiable order of with-

drawal (NOW) account, or business checking account with interest; or

(5) any other suitable interest-bearing deposit account offered by the bank

to its non-IOLTA customers.

(d) Financial Requirements for Sweep Accounts. If a bank establishes an
IOLTA Account as described in paragraph (c)(1), the following require-
ments must be satisfied: an overnight investment in a financial institution
daily repurchase agreement shall be fully collateralized by United States gov-
ernment securities, as described in this Rule, and may be established only
with an Eligible Bank that is "well capitalized" or "adequately capitalized"
as those terms are defined by applicable federal statutes and regulations. A
"money market fund" is an investment company registered under the
Investment Company Act of 1940, as amended, that is qualified to hold itself
out to investors as a money market fund under Rules and Regulations adopted
by the Securities and Exchange Commission pursuant to said Act. A money
market fund shall be invested solely in United States government securities or
repurchase agreements fully collateralized by United States government securi-
ties, as described in this Rule, and, at the time of the investment, shall have total
assets of at least two hundred fifty million dollars ($250,000,000.00).

(e) Interest Calculation. Interest shall be calculated in accordance with an
Eligible Bank's standard practice for comparable non-IOLTA Accounts.

(f) Higher Rates and Waiver of Service Charges Allowed. Nothing in this
rule shall preclude a participating bank from paying a higher interest rate than
described above or electing to waive any service charges on IOLTA Accounts.

History Order of the N.C. Supreme Court

Adopted January 28, 2010

.1318 Confidentiality

(a) As used in this rule, "confidential information" means all information
regarding IOLTA account(s) other than (1) a lawyer's/law firm's or settlement
agents status as a participant, former participant, or non-participant in NC
IOLTA, and (2) information regarding the policies and practices of any bank in
respect of IOLTA trust accounts, including rates of interest paid, service charge
policies, the number of IOLTA accounts at such bank, the total amount on
deposit in all IOLTA accounts at such bank, the total amounts of interest paid to
NCIOLTA, and the total amount of service charges imposed by such bank upon
such accounts.

(b) Confidential information shall not be disclosed by the staff or trustees
of NC IOLTA to any person or entity, except that confidental information
may be disclosed (1) to any chairperson of the grievance committee, staff attor-
ney, or investigator of the North Carolina State Bar upon his or her written
request specifying the information requested and stating that the request is
made in connection with a grievance complaint or investigation regarding one
or more trust accounts of a lawyer/law firm or settlement agent; or (2) in
response to a lawful order or other process issued by a court of competent juris-
diction, or a subpoena, investigative demand, or similar notice issued by a fed-
eral, state, or local law enforcement agency.

History Order of the N.C. Supreme Court

Adopted March 6, 2008

Amended March 8, 2012

.1319 Certification

Every lawyer admitted to practice in North Carolina shall certify annually
on or before June 30 to the North Carolina State Bar that all general trust
accounts maintained by the lawyer or his or her law firm are established and
maintained as IOLTA accounts as prescribed by Rule 1.15 of the Rules of
Professional Conduct and Rule .1316 of this subchapter or that the lawyer is
exempt from this provision because he or she does not maintain any general
trust account(s) for North Carolina client funds. Any lawyer acting as a settle-
ment agent who maintains a trust or escrow account used for the purpose of
receiving and disbursing closing and loan funds shall certify annually on or
before June 30 to the North Carolina State Bar that such accounts are estab-
lished and maintained as IOLTA accounts as prescribed by N.C.G.S. 45A-9
and Rule .1316 of this subchapter.

History Order of the N.C. Supreme Court

Adopted March 6, 2008

Amended January 28, 2010; March 8, 2012

.1320 Noncompliance

Every lawyer must comply with all of the administrative requirements of
this rule, including the certification required in Rule .1319 of this subchapter.
A lawyer's failure to comply with the mandatory provisions of this subchapter
shall be reported to the Administrative Committee which may initiate pro-
ceedings to suspend administratively the lawyer's active membership status and
eligibility to practice law pursuant to Rule .0903 of this subchapter.

History Order of the N.C. Supreme Court

Adopted March 6, 2008

Amended January 28, 2010

.1321 Severability

If any provision of this plan or the application thereof is held invalid, the
invalidity does not affect other provisions or application of the plan which can
be given effect without the invalid provision or application, and to this end the
provisions of the plan are severable.

History Order of the N.C. Supreme Court

Adopted March 6, 2008

Section .1400 Rules Governing the Administration
of the Client Security Fund of the North Carolina
State Bar

.1401 Purpose; Definitions
(@) The Client Security Fund of the North Carolina State Bar was established
by the Supreme Court of North Carolina pursuant to an order dated August 29,
1984. The fund is a standing committee of the North Carolina State Bar Council
pursuant to an order of the Supreme Court dated October 10, 1984, as amend-
ed. Its purpose is to reimburse, in whole or in part in appropriate cases and sub-
ject to the provisions and limitations of the Supreme Court’s orders and these
rules, clients who have suffered financial loss as the result of dishonest conduct
of lawyers engaged in the private practice of law in North Carolina, which con-
duct occurred on or after January 1, 1985.
(b) As used herein the following terms have the meaning indicated.
(1) “Applicant” shall mean a person who has suffered a reimbursable loss
because of the dishonest conduct of an attorney and has filed an application
for reimbursement.
(2) “Attorney” shall mean an attorney who, at the time of alleged dishonest
conduct, was licensed to practice law by the North Carolina State Bar. The
fact that the alleged dishonest conduct took place outside the state of North
Carolina does not necessarily mean that the attorney was not engaged in the
practice of law in North Carolina.
(3) “Board” shall mean the Board of Trustees of the Client Security Fund.
(4) “Council” shall mean the North Carolina State Bar Council.
(5) “Dishonest conduct” shall mean wrongful acts committed by an attorney
against an applicant in the nature of embezzlement from the applicant or the
wrongful taking or conversion of monies or other property of the applicant,
which monies or other property were entrusted to the attorney by the appli-
cant by reason of an attorney-client relationship between the attorney and the
applicant or by reason of a fiduciary relationship between the attorney and
the applicant customary to the practice of law.
(6) “Fund” shall mean the Client Security Fund of the North Carolina State
Bar.
(7) “Reimbursable losses” shall mean only those losses of money or other
property which meet all of the following tests:
(A) the dishonest conduct which occasioned the loss occurred on or after
January 1, 1985;
(B) the loss was caused by the dishonest conduct of an attorney acting
either as an attorney for the applicant or in a fiduciary capacity for the ben-
efit of the applicant customary to the private practice of law in the matter
in which the loss arose;
(C) the applicant has exhausted all viable means to collect applicant’s loss-
es and has complied with these rules.
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(8) The following shall not be deemed “reimbursable losses™:
(A) losses of spouses, parents, grandparents, children and siblings (includ-
ing foster and half relationships), partners, associates or employees of the
attorney(s) causing the losses;
(B) losses covered by any bond, security agreement or insurance contract,
to the extent covered thereby;
(C) losses incurred by any business entity with which the attorney or any
person described in Rule .1401(b)(8)(A) above is an officer, director, share-
holder, partner, joint venturer, promoter or employee;
(D) losses, reimbursement for which has been otherwise received from or
paid by or on behalf of the attorney who committed the dishonest conduct;
(E) losses arising in investment transactions in which there was neither a
contemporaneous attorney-client relationship between the attorney and
the applicant nor a contemporaneous fiduciary relationship between the
attorney and the applicant customary to the practice of law. By way of illus-
tration but not limitation, for purposes of this rule (Rule .1401(b)(8)(E)),
an attorney authorized or permitted by a person or entity other than the
applicant as escrow or similar agent to hold funds deposited by the appli-
cant for investment purposes shall not be deemed to have a fiduciary rela-
tionship with the applicant customary to the practice of law.

(9) “State Bar” shall mean the North Carolina State Bar.

(10) “Supreme Court” shall mean the North Carolina Supreme Court.

(11)  Supreme Court orders” shall mean the orders of the Supreme Court

dated August 29, 1984, and October 10, 1984, as amended, authorizing the

establishment of the Client Security Fund of the North Carolina State Bar and

approving the rules of procedure of the Fund.

History Note: Authority - Orders of the North Carolina Supreme Court,

August 29, 1984, October 10, 1984
Readopted Effective December 8, 1994

.1402 Jurisdiction: Authority

(a) Chapter 84 of the General Statutes vests in the State Bar authority to con-
trol the discipline, disbarment, and restoration of licenses of attorneys; to formu-
late and adopt rules of professional ethics and conduct; and to do all such things
necessary in the furtherance of the purposes of the statutes governing the practice
of the law as are not themselves prohibited by law. G.S. 84-22 authorizes the State
Bar to establish such committees, standing or special, as from time to time the
council deems appropriate for the proper discharge of its duties; and to determine
the number of members, composition, method of appointment or election, func-
tions, powers and duties, structure, authority to act, and other matters relating to
such committees. The rules of the State Bar, as adopted and amended from time
to time, are subject to approval by the Supreme Court under G.S. 84-21.

(b) The Supreme Court orders, entered in the exercise of the Supreme Courts
inherent power to supervise and regulate attorney conduct, authorized the estab-
lishment of the Fund, as a standing committee of the council, to be administered
by the State Bar under rules and regulations approved by the Supreme Court.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1403 Operational Responsibility

The responsibility for operating the Fund and the program of the board rests
with the board, subject to the Supreme Court orders, the statutes governing the
practice of law, the authority of the council, and the rules of the board.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1404 Size of Board

The board shall have five members, four of whom must be attorneys in good
standing and authorized to practice law in the state of North Carolina.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1405 Lay Participation
The board shall have one member who is not a licensed attorney.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984
Readopted Effective December 8, 1994

.1406 Appointment of Members; When; Removal

The members of the board shall be appointed by the council. Any member of
the board may be removed at any time by the affirmative vote of a majority of the
members of the council at a regularly called meeting. Vacancies occurring by rea-
son of death, disability, resignation, or removal of a member shall be filled by
appointment of the president of the State Bar with the approval of the council at
its next quarterly meeting following the event giving rise to the vacancy, and the
person so appointed shall serve for the balance of the vacated term.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1407 Term of Office

Each member who is appointed to the board, other than a member appoint-
ed to fill a vacancy created by the death, disability, removal or resignation of a
member, shall serve for a term of five years beginning as of the first day of the
month following the date upon which the appointment is made by the council.
A member appointed to fill a vacancy shall serve the remainder of the vacated
term.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1408 Staggered Terms

It is intended that members of the board shall be elected to staggered terms
such that one member is appointed in each year.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1409 Succession

Each member of the board shall be entitled to serve for one full five-year term.
A member appointed to fill a vacated term may be appointed to serve one full five-
year term immediately following the expiration of the vacated term but shall not
be entitled as of right to such appointment. No person shall be reappointed to the
board until the expiration of three years following the last day of the previous term
of such person on the board.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1410 Appointment of Chairperson

The chairperson of the board shall be appointed from the members of the
board annually by the council. The term of the chairperson shall be one year. The
chairperson may be reappointed by the council thereafter during tenure on the
board. The chairperson shall preside at all meetings of the board, shall prepare and
present to the council the annual report of the board, and generally shall represent
the board in its dealings with the public.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1411 Appointment of Vice-Chairperson

The vice-chairperson of the board shall be appointed from the members of the
board annually by the council. The term of the vice-chairperson shall be one year.
The vice-chairperson may be reappointed by the council thereafter during tenure
on the board. The vice-chairperson shall preside at and represent the board in the
absence of the chairperson and shall perform such other duties as may be assigned
to him by the chairperson or by the board.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994
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.1412 Source of Funds

Funds for the program carried out by the board shall come from assessments
of members of the State Bar as ordered by the Supreme Court, from voluntary
contributions, and as may otherwise be received by the Fund.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1413 Fiscal Responsibility

All funds of the board shall be considered funds of the State Bar and shall be
maintained, invested, and disbursed as follows:

(a) Maintenance of Accounts; Audit - The State Bar shall maintain a separate
account for funds of the board such that such funds and expenditures therefrom
can be readily identified. The accounts of the board shall be audited annually in
connection with the audits of the State Bar.

(b) Investment Ciriteria - The funds of the board shall be kept, invested, and
reinvested in accordance with investment policies adopted by the council for dues,
rents, and other revenues received by the State Bar in carrying out its official dutes.
In no case shall the funds be invested or reinvested in investments other than such
as are permitted to fiduciaries under the General Statutes of North Carolina.

(c) Disbursement - Disbursement of funds of the board shall be made by or
under the direction of the secretary of the State Bar.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1414 Meetings

The annual meeting of the board shall be held in October of each year in con-
nection with the annual meeting of the State Bar. The board by resolution may
set other regular meeting dates and places. Special meetings of the board may be
called at any time upon notice given by the chairperson, the vice-chairperson, or
any two members of the board. Notice of meeting shall be given at least two days
prior to the meeting by mail, telegram, facsimile transmission or telephone. A
quorum of the board for conducting its official business shall be a majority of the
members serving at a particular time. Written minutes of all meetings shall be
prepared and maintained.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1415 Annual Report

The board shall prepare at least annually a report of its activities and shall
present the same to the council at the annual meeting of the State Bar.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1416 Appropriate Uses of the Client Security Fund

(a) The board may use or employ the Fund for any of the following purpos-
es within the scope of the board’s objectives as heretofore outlined:

(1) to make reimbursements on approved applications as herein provided;

(2) to purchase insurance to cover such losses in whole or in part as is deemed

appropriate;

(3) to invest such portions of the Fund as may not be needed currently to

reimburse losses, in such investments as are permitted to fiduciaries by the

General Statutes of North Carolina;

(4) to pay the administrative expenses of the board, including employment

of counsel to prosecute subrogation claims.

(b) The board with the authorization of the council shall, in the name of the
North Carolina State Bar, enforce any claims which the board may have for resti-
tution, subrogation, or otherwise, and may employ and compensate consultants,
agents, legal counsel, and such other employees as it deems necessary and appro-
priate.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1417 Applications for Reimbursement

(@) The board shall prepare a form of application for reimbursement which
shall require the following minimum information, and such other information
as the board may from time to time specify:

(1) the name and address of the applicant;

(2) the name and address of the attorney who is alleged to have engaged in

dishonest conduct;

(3) the amount of the alleged loss for which application is made;

(4) the date on or period of time during which the alleged loss occurred;

(5) a general statement of facts relative to the application;

(6) a description of any relationship between the applicant and the attorney

of the kinds described in Rules .1401(b)(8)(A) and (C) of this subchapter;

(7) verification by the applicant;

(8) all supporting documents, including

(A) copies of any court proceedings against the attorney;
(B) copies of all documents showing any reimbursement or receipt of funds
in payment of any portion of the loss.

(b) The application shall contain the following statement in boldface type:

IN ESTABLISHING THE CLIENT SECURITY FUND PURSUANT

TO ORDER OF THE SUPREME COURT OF NORTH CAROLINA,

THE NORTH CAROLINA STATE BAR DID NOT CREATE OR

ACKNOWLEDGE ANY LEGAL RESPONSIBILITY FOR THE ACTS

OF INDIVIDUAL ATTORNEYS IN THE PRACTICE OF LAW. ALL

REIMBURSEMENTS OF LOSSES FROM THE CLIENT SECURITY

FUND SHALL BE A MATTER OF GRACE IN THE SOLE DISCRE-

TION OF THE BOARD ADMINISTERING THE FUND AND NOT

A MATTER OF RIGHT. NO APPLICANT OR MEMBER OF THE

PUBLIC SHALL HAVE ANY RIGHT IN THE CLIENT SECURITY

FUND AS A THIRD PARTY BENEFICIARY OR OTHERWISE.

(c) The application shall be filed in the office of the State Bar in Raleigh,
North Carolina, attention Client Security Fund Board, and a copy shall be trans-
mitted by such office to the chairperson of the board.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1418 Processing Applications

(a) The board shall cause an investigation of all applications filed with the
State Bar to determine whether the application is for a reimbursable loss and the
extent, if any, to which the applicant should be paid from the Fund.

(b) The chairperson of the board shall assign each application to a member
of the board for review and report. Wherever possible, the member to whom
such application is referred shall practice in the county wherein the attorney prac-
tices or practiced.

() A copy of the application shall be served upon or sent by registered mail
to the last known address of the attorney who it is alleged committed an act of
dishonest conduct.

(d) After considering a report of investigation as to an application, any board
member may request that testimony be presented concerning the application. In
all cases, the alleged defalcating attorney or his or her representative will be given
an opportunity to be heard by the board if the attorney so requests.

(e) The board shall operate the Fund so that, taking into account assessments
ordered by the Supreme Court but not yet received and anticipated investment
earnings, a principal balance of approximately $1,000,000 is maintained. Subject
to the foregoing, the board shall, in its discretion, determine the amount of loss,
if any, for which each applicant should be reimbursed from the Fund. In mak-
ing such determination, the board shall consider, inter alia, the following:

(1) the negligence, if any, of the applicant which contributed to the loss;

(2) the comparative hardship which the applicant suffered because of the loss;

(3) the total amount of reimbursable losses of applicants on account of any

one attorney or firm or association of attorneys;

(4) the total amount of reimbursable losses in previous years for which total

reimbursement has not been made and the total assets of the Fund;

(5) the total amount of insurance or other source of funds available to com-

pensate the applicant for any reimbursable loss.

(f) The board may, in its discretion, allow further reimbursement in any year
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of a reimbursable loss reimbursed in part by it in prior years.

(g) Provided, however, and the foregoing notwithstanding, in no case shall
the Fund reimburse the otherwise reimbursable losses sustained by any one appli-
cant as a result of the dishonest conduct of one attorney in an amount in excess
of $100,000.

(h) No reimbursement shall be made to any applicant unless reimbursement
is approved by a majority vote of the entire board at a duly held meeting at which
a quorum is present.

(i) No attorney shall be compensated by the board for prosecuting an appli-
cation before it.

(j) An applicant may be advised of the status of the board’s consideration of
the application and shall be advised of the final determination of the board.

(k) All applications, proceedings, investigations, and reports involving appli-
cants for reimbursement shall be kept confidential until and unless the board
authorizes reimbursement to the applicant, or the attorney alleged to have
engaged in dishonest conduct requests that the matter be made public. All par-
ticipants involved in an application, investigation, or proceeding (including the
applicant) shall conduct themselves so as to maintain the confidentiality of the
application, investigation or proceeding. This provision shall not be construed to
deny relevant information to be provided by the board to disciplinary commit-
tees or to anyone else to whom the council authorizes release of information.

(1) The board may, in its discretion, for newly discovered evidence or other
compelling reason, grant a request to reconsider any application which the board
has denied in whole or in part; otherwise, such denial is final and no further con-
sideration shall be given by the board to such application or another application
upon the same alleged facts.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

Amended March 6, 1997

.1419 Subrogation for Reimbursement

(a) In the event reimbursement is made to an applicant, the State Bar shall be
subrogated to the amount reimbursed and may bring an action against the attor-
ney or the attorney’s estate either in the name of the applicant or in the name of
the State Bar. As a condition of reimbursement, the applicant may be required
to execute a “subrogation agreement” to such effect. Filing of an application con-
stitutes an agreement by the applicant that the North Carolina State Bar shall be
subrogated to the rights of the applicant to the extent of any reimbursement.
Upon commencement of an action by the State Bar pursuant to its subrogation
rights, it shall advise the reimbursed applicant at his or her last known address.
A reimbursed applicant may then join in such action to recover any loss in excess
of the amount reimbursed by the Fund. Any amounts recovered from the attor-
ney by the board in excess of the amount to which the Fund is subrogated, less
the board’s actual costs of such recovery, shall be paid to or retained by the appli-
cant as the case may be.

(b) Before receiving a payment from the Fund, the person who is to receive
such payment or his or her legal representative shall execute and deliver to the
board a written agreement stating that in the event the reimbursed applicant or
his or her estate should ever receive any restitution from the attorney or his or her
estate, the reimbursed applicant agrees that the Fund shall be repaid up to the
amount of the reimbursement from the Fund plus expenses.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1420 Authority Reserved by the Supreme Court

The Fund may be modified or abolished by the Supreme Court. In the event
of abolition, all assets of the Fund shall be disbursed by order of the Supreme
Court.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

Section .1500 Rules Governing the Administration
of the Continuing Legal Education Program

.1501 Scope, Purpose, and Definitions

(a) Scope

Except as provided herein, these rules shall apply to every active member of
the North Carolina State Bar.

(b) Purpose

The purpose of these continuing legal education rules is to assist lawyers
licensed to practice and practicing law in North Carolina in achieving and main-
taining professional competence for the benefit of the public whom they serve.
The North Carolina State Bar, under Chapter 84 of the General Statutes of
North Carolina, is charged with the responsibility of providing rules of profes-
sional conduct and with disciplining attorneys who do not comply with such
rules. The Revised Rules of Professional Conduct adopted by the North Carolina
State Bar and approved by the Supreme Court of North Carolina require that
lawyers adhere to important ethical standards, including that of rendering com-
petent legal services in the representation of their clients.

At a time when all aspects of life and society are changing rapidly or becom-
ing subject to pressures brought about by change, laws and legal principles are
also in transition (through additions to the body of law, modifications and
amendments) and are increasing in complexity. One cannot render competent
legal services without continuous education and training,

The same changes and complexities, as well as the economic orientation of
society, result in confusion about the ethical requirements concerning the prac-
tice of law and the relationships it creates. The data accumulated in the discipline
program of the North Carolina State Bar argue persuasively for the establishment
of a formal program for continuing and intensive training in professional respon-
sibility and legal ethics.

It has also become clear that in order to render legal services in a profession-
ally responsible manner, a lawyer must be able to manage his or her law practice
competently. Sound management practices enable lawyers to concentrate on
their clients’ affairs while avoiding the ethical problems which can be caused by
disorganization.

It is in response to such considerations that the North Carolina State Bar has
adopted these minimum continuing legal education requirements. The purpose
of these minimum continuing legal education requirements is the same as the
purpose of the Revised Rules of Professional Conduct themselves—to ensure
that the public at large is served by lawyers who are competent and maintain high
ethical standards.

(c) Definitions

(1) “Accredited sponsor” shall mean an organization whose entire continuing

legal education program has been accredited by the Board of Continuing

Legal Education.

(2) “Active member” shall include any person who is licensed to practice law

in the state of North Carolina and who is an active member of the North

Carolina State Bar.

(3) “Administrative Committee” shall mean the Administrative Committee

of the North Carolina State Bar.

(4) “Approved activity” shall mean a specific, individual legal education activ-

ity presented by an accredited sponsor or presented by other than an accred-

ited sponsor if such activity is approved as a legal education activity under
these rules by the Board of Continuing Legal Education.

(5) “Board” means the Board of Continuing Legal Education created by these

rules.

(6) “Continuing legal education” or “CLE” is any legal, judicial or other edu-

cational activity accredited by the board. Generally, CLE will include educa-

tional activities designed principally to maintain or advance the professional
competence of lawyers and/or to expand an appreciation and understanding
of the professional responsibilities of lawyers.

(7) “Council” shall mean the North Carolina State Bar Council.

(8) “Credit hour” means an increment of time of 60 minutes which may be

divided into segments of 30 minutes or 15 minutes, but no smaller.

(9) “Inactive member” shall mean a member of the North Carolina State Bar

who is on inactive status.
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(10) “In-house continuing legal education” shall mean courses or programs
offered or conducted by law firms, either individually or in connection with
other law firms, corporate legal departments, or similar entities primarily for
the education of their members. The board may exempt from this definition
those programs which it finds
(A) to be conducted by public or quasi-public organizations or associations
for the education of their employees or members;
(B) to be concerned with areas of legal education not generally offered by
sponsors of programs attended by lawyers engaged in the private practice
of law.
(11) A “newly admitted active member” is one who becomes an active mem-
ber of the North Carolina State Bar for the first time, has been reinstated, or
has changed from inactive to active status.
(12) “Participatory CLE” shall mean courses or segments of courses that
encourage the participation of attendees in the educational experience
through, for example, the analysis of hypothetical situations, role playing,
mock trials, roundtable discussions, or debates.
(13) "Professional responsibility” shall mean those courses or segments of
coutses devoted to a) the substance, underlying rationale, and practical appli-
cation of the Rules of Professional Conduct; b) the professional obligations of
the lawyer to the dlient, the court, the public, and other lawyers; ¢) moral phi-
losophy and ethical decision-making in the context of the practice of law; and
d) the effects of stress, substance abuse and chemical dependency, or debilitat-
ing mental conditions on a lawyer's professional responsibilities and the pre-
vention, detection, treatment, and etiology of stress, substance abuse, chemi-
cal dependency, and debilitating mental conditions. This definition shall be
interpreted consistent with the provisions of Rule .1501(c)(4) or (6) above.
(14) "Professionalism" courses are courses or segments of courses devoted
to the identification and examination of, and the encouragement of adher-
ence to, non-mandatory aspirational standards of professional conduct
which transcend the requirements of the Rules of Professional Conduct.
Such courses address principles of competence and dedication to the serv-
ice of clients, civility, improvement of the justice system, diversity of the
legal profession and clients, advancement of the rule of law, service to the
community, and service to the disadvantaged and those unable to pay for
legal services.
(15) “Rules” shall mean the provisions of the continuing legal education
rules established by the Supreme Court of North Carolina (Section .1500
of this subchapter).
(16) “Sponsor” is any person or entity presenting or offering to present one
or more continuing legal education programs, whether or not an accredited
sponsor.
(17) “Year” shall mean calendar year.
History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.
Readopted Effective December 8, 1994
Amended March 6, 1997; March 3, 1999; June 7, 2001; March 3, 2005;
March 8, 2007; October 9, 2008; August25, 2011

.1502 Jurisdiction: Authority

The Council of the North Carolina State Bar hereby establishes the Board of
Continuing Legal Education (board) as a standing committee of the council,
which board shall have authority to establish regulations governing a continuing
legal education program and a law practice assistance program for attorneys
licensed to practice law in this state.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1503 Operational Responsibility

The responsibility for operating the continuing legal education program and
the law practice assistance program shall rest with the board, subject to the
statutes governing the practice of law, the authority of the council, and the rules
of governance of the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1504 Size of Board
The board shall have nine members, all of whom must be attorneys in good
standing and authorized to practice in the state of North Carolina.
History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.
Readopted Effective December 8, 1994

.1505 Lay Participation

The board shall have no members who are not licensed attorneys.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1506 Appointment of Members; When; Removal

The members of the board shall be appointed as of the quarterly meeting of
the council. The first members of the board shall be appointed as of the quarterly
meeting of the council following the creation of the board. Thereafter, members
shall be appointed annually as of the same quarterly meeting. Vacancies occurring
by reason of death, resignation, or removal shall be filled by appointment of the
council at the next quarterly meeting following the event giving rise to the vacan-
cy, and the person so appointed shall serve for the balance of the vacated term. Any
member of the board may be removed at any time by an affirmative vote of a
majority of the members of the council in session at a regularly called meeting.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1507 Term of Office

Each member who is appointed to the board shall serve for a term of three
years beginning as of the first day of the month following the date on which the
appointment is made by the council. See, however, Rule .1508 of this subchapter.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1508 Staggered Terms

It is intended that members of the board shall be elected to staggered terms
such that three members are appointed in each year. Of the initial board, three
members shall be elected to terms of one year, three members shall be elected to
terms of two years, and three members shall be elected to terms of three years.
Thereafter, three members shall be elected each year.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1509 Succession

Each member of the board shall be entitled to serve for one full three-year
term and to succeed himself or herself for one additional three-year term.
Thereafter, no person may be reappointed without having been off the board for
at least three years.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1510 Appointment of Chairperson

The chairperson of the board shall be appointed from time to time as neces-
sary by the council. The term of such individual as chairperson shall be one year.
The chairperson may be reappointed thereafter during his or her tenure on the
board. The chairperson shall preside at all meetings of the board, shall prepare
and present to the council the annual report of the board, and generally shall rep-
resent the board in its dealings with the public.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1511 Appointment of Vice-Chairperson
The vice-chairperson of the board shall be appointed from time to time as
necessary by the council. The term of such individual as vice-chairperson shall be
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one year. The vice-chairperson may be reappointed thereafter during tenure on
the board. The vice-chairperson shall preside at and represent the board in the
absence of the chairperson and shall perform such other duties as may be
assigned to him or her by the chairperson or by the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1512 Source of Funds

() Funding for the program carried out by the board shall come from spon-
sor’s fees and attendec’s fees as provided below, as well as from duly assessed
penalties for noncompliance and from reinstatement fees.

(1) Accredited sponsors located in North Carolina (for courses offered with-
in or outside North Carolina), or accredited sponsors not located in North
Carolina (for courses given in North Carolina), or unaccredited sponsors
located within or outside of North Carolina (for accredited courses within
North Carolina) shall, as a condition of conducting an approved activity,
agree to remit a list of North Carolina attendees and to pay a fee for each
active member of the North Carolina State Bar who attends the program for
CLE credit. The sponsor’s fee shall be based on each credit hour of atten-
dance, with a proportional fee for portions of a program lasting less than an
hour. The fee shall be set by the board upon approval of the council. Any
sponsor, including an accredited sponsor, which conducts an approved activ-
ity which is offered without charge to attendees shall not be required to remit
the fee under this section. Attendees who wish to receive credit for attending
such an approved activity shall comply with Rule .1512(a)(2) below.

(2) The board shall fix a reasonably comparable fee to be paid by individual

attorneys who attend for CLE credit approved continuing legal education

activities for which the sponsor does not submit a fee under Rule .1512(a)(1)

above. Such fee shall accompany the member’s annual affidavit. The fee shall

be set by the board upon approval of the council.

(b) Funding for a law practice assistance program shall be from user fees set
by the board upon approval of the council and from such other funds as the
council may provide.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1513 Fiscal Responsibility

All funds of the board shall be considered funds of the North Carolina State
Bar and shall be administered and disbursed accordingly.

(a) Maintenance of Accounts: Audit - The North Carolina State Bar shall
maintain a separate account for funds of the board such that such funds and
expenditures therefrom can be readily identified. The accounts of the board shall
be audited on an annual basis in connection with the audits of the North
Carolina State Bar.

(b) Investment Criteria - The funds of the board shall be handled, invested
and reinvested in accordance with investment policies adopted by the council for
the handling of dues, rents, and other revenues received by the North Carolina
State Bar in carrying out its official duties.

(c) Disbursement - Disbursement of funds of the board shall be made by or
under the direction of the secretary-treasurer of the North Carolina State Bar
pursuant to authority of the council. The members of the board shall serve on a
voluntary basis without compensation, but may be reimbursed for the reasonable
expenses incurred in attending meetings of the board or its committees.

(d) All revenues resulting from the CLE program, including fees received
from attendees and sponsors, late filing penalties, late compliance fees, reinstate-
ment fees, and interest on a reserve fund shall be applied first to the expense of
administration of the CLE program including an adequate reserve fund; provid-
ed, however, that a portion of each sponsor or attendee fee, in an amount to be
determined by the council, shall be paid to the Chief Justice’s Commission on
Professionalism and to the North Carolina Equal Access to Justice Commission
for administration of the activities of these commissions. Excess funds may be
expended by the council on lawyer competency programs approved by the coun-
dl.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994
Amended November 5, 2015

.1514 Meetings

The annual meeting of the board shall be held in October of each year in con-
nection with the annual meeting of the North Carolina State Bar. The board by
resolution may set regular meeting dates and places. Special meetings of the
board may be called at any time upon notice given by the chairperson, the vice-
chairperson, or any two members of the board. Notice of meeting shall be given
at least two days prior to the meeting by mail, telegram, facsimile transmission
or telephone. A quorum of the board for conducting its official business shall be
a majority of the members serving at a particular time.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1515 Annual Report

The board shall prepare at least annually a report of its activities and shall
present the same to the council one month prior to its annual meeting.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1516 Powers, Duties, and Organization of the Board

(a) The board shall have the following powers and duties:
(1) to exercise general supervisory authority over the administration of these
rules;
(2) to adopt and amend regulations consistent with these rules with the
approval of the council;
(3) to establish an office or offices and to employ such persons as the board
deems necessary for the proper administration of these rules, and to delegate
to them appropriate authority, subject to the review of the council;
(4) to report annually on the activities and operations of the board to the
council and make any recommendations for changes in the rules or methods
of operation of the continuing legal education program;
(5) to submit an annual budget to the council for approval and to ensure that
expenses of the board do not exceed the annual budget approved by the
council;
(6) to administer a law office assistance program for the benefit of lawyers
who request or are required to obtain training in the area of law office
management.
(b) The board shall be organized as follows:
(1) Quorum - Five members shall constitute a quorum of the board.
(2) The Executive Committee - The executive committee of the board shall
be comprised of the chairperson, a vice-chairperson elected by the members
of the board, and a member to be appointed by the chairperson. Its purpose
is to conduct all necessary business of the board that may arise between meet-
ings of the full board. In such matters it shall have complete authority to act
for the board.

(3) Other Committees - The chairperson may appoint committees as estab-

lished by the board for the purpose of considering and deciding matters sub-

mitted to them by the board.

(c) Appeals - Except as otherwise provided, the board is the final authority on
all matters entrusted to it under Section .1500 and Section .1600 of this sub-
chapter. Therefore, any decision by a committee of the board pursuant to a del-
egation of authority may be appealed to the full board and will be heard by the
board at its next scheduled meeting. A decision made by the staff pursuant to a
delegation of authority may also be reviewed by the full board but should first be
appealed to any committee of the board having jurisdiction on the subject
involved. All appeals shall be in writing. The board has the discretion to, but is
not obligated to, grant a hearing in connection with any appeal regarding the
accreditation of a program.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994; March 3, 2005
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.1517 Exemptions

(a) Notification of Board. To qualify for an exemption for a particular calen-
dar year, a member shall notify the board of the exemption in the annual report
for that calendar year sent to the member pursuant to Rule .1522 of this sub-
chapter. All active members who are exempt are encouraged to attend and par-
ticipate in legal education programs.

(b) Government Officials and Members of Armed Forces. The governor, the
lieutenant governor, and all members of the council of state, members of the
United States Senate, members of the United States House of Representatives,
members of the North Carolina General Assembly and members of the United
States Armed Forces on full-time active duty are exempt from the requirements
of these rules for any calendar year in which they serve some portion thereof in
such capacity.

(¢) Judiciary and Clerks. Members of the state judiciary who are required by
virtue of their judicial offices to take an average of twelve (12) or more hours of
continuing judicial or other legal education annually and all members of the fed-
eral judiciary are exempt from the requirements of these rules for any calendar year
in which they serve some portion thereof in such judicial capacities. A full-time
law clerk for a member of the federal or state judiciary is exempt from the require-
ments of these rules for any calendar year in which the clerk serves some portion
thereof in such capacity, provided, however, that the exemption shall not exceed
two consecutive calendar years and, further provided, that the clerkship begins
within one year after the clerk graduates from law school or passes the bar exami-
nation for admission to the North Carolina State Bar whichever occurs later.

(d) Nonresidents. Any active member residing outside of North Carolina
who does not practice in North Carolina for at least six (6) consecutive months
and does not represent North Carolina clients on matters governed by North
Carolina law shall be exempt from the requirements of these rules.

(e) Law Teachers. An exemption from the requirements of these rules shall be
given to any active member who does not practice in North Carolina or represent
North Carolina clients on matters governed by North Carolina law and who is:

(1) A full-time teacher at the School of Government (formerly the Institute

of Government) of the University of North Carolina;

(2) A full-time teacher at a law school in North Carolina that is accredited by

the American Bar Association; or

(3) A full-time teacher of law-related courses at a professional school accred-

ited by its respective professional accrediting agency.

(f) Special Circumstances Exemptions. The board may exempt an active
member from the continuing legal education requirements for a period of not
more than one year at a time upon a finding by the board of special circumstances
unique to that member constituting undue hardship or other reasonable basis for
exemption, or for a longer period upon a finding of a permanent disability.

(g) Pro Hac Vice Admission. Nonresident attorneys from other jurisdictions
who are temporarily admitted to practice in a particular case or proceeding pur-
suant to the provisions of G.S. 84-4.1 shall not be subject to the requirements of
these rules.

(h) Senior Status Exemption. The board may exempt an active member from
the continuing legal education requirements if

(1) the member is sixty-five years of age or older and

(2) the member does not render legal advice to or represent a client unless the

member associates with another active member who assumes responsibility

for the advice or representation.

(i) CLE Record During Exemption Period. During a calendar year in which
the records of the board indicate that an active member is exempt from the
requirements of these rules, the board shall not maintain a record of such mem-
ber's attendance at accredited continuing legal education activities. Upon the ter-
mination of the member's exemption, the member may request carry over cred-
it up to a maximum of twelve (12) credits for any accredited continuing legal
education activity attended during the calendar year immediately preceding the
year of the termination of the exemption. Appropriate documentation of atten-
dance at such activities will be required by the board.

(j) Permanent Disability. Attorneys who have a permanent disability that
makes attendance at CLE programs inordinately difficult may file a request for a
permanent substitute program in lieu of attendance and shall therein set out con-
tinuing legal education plans tailored to their specific interests and physical abil-
ity. The board shall review and approve or disapprove such plans on an individ-

ual basis and without delay.

(k) Application for Substitute Compliance and Exemptions. Other requests
for substitute compliance, partial waivers, other exemptions for hardship or
extenuating circumstances may be granted by the board on a yeatly basis upon
written application of the attorney.

(1) Bar Examiners. Credit is earned through service as a bar examiner of the
North Carolina Board of Law Examiners. The board will award 12 hours of CLE
credit for the preparation and grading of a bar examination by a member of the
North Carolina Board of Law Examiners.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended February 12, 1997; October 1, 2003; March 3, 2005; October 7,
2010; October 2, 2014

.1518 Continuing Legal Education Program

(2) Annual Requirement. Fach active member subject to these rules shall com-
plete 12 hours of approved continuing legal education during each calendar year
beginning January 1, 1988, as provided by these rules and the regulations adopt-
ed thereunder.

Of the 12 hours:

(1) at least 2 hours shall be devoted to the areas of professional responsibility

or professionalism or any combination thereof; and

(2) effective January 1, 2002, at least once every three calendar years, each

member shall complete an hour of continuing legal education instruction on

substance abuse and debilitating mental conditions as defined in Rule .1602

(a). This hour shall be credited to the annual 12-hour requirement but shall be

in addition to the annual professional responsibility/professionalism require-

ment. To satisfy the requirement, a member must attend an accredited pro-
gram on substance abuse and debilitating mental conditions that is at least one
hour long,

(b) Carryover. Members may carry over up to 12 credit hours earned in one
calendar year to the next calendar year, which may include those hours required
by paragraph (a)(1) above. Additionally, a newly admitted active member may
include as credit hours which may be carried over to the next succeeding year any
approved CLE hours earned after that member's graduation from law school.

(c) Professionalism Requirement for New Members. Except as provided in
paragraph (d)(1), each active member admitted to the North Carolina State Bar
after January 1, 2011, must complete the North Carolina State Bar
Professionalism for New Attorneys Program (PNA Program) in the year the mem-
ber is first required to meet the continuing legal education requirements as set
forth in Rule .1526(b) and (c) of this subchapter. CLE credit for the PNA
Program shall be applied to the annual mandatory continuing legal education
requirements set forth in paragraph (a) above.

(1) Content and Accreditation. The State Bar PNA Program shall consist of
12 hours of training in subjects designated by the State Bar including, but not
limited to, professional responsibility, professionalism, and law office manage-
ment. The chairs of the Ethics and Grievance Committees, in consultation
with the chief counsel to those committees, shall annually establish the con-
tent of the program and shall publish the required content on or before
January 1 of each year. To be approved as a PNA Program, a sponsor must sat-
isfy the annual content requirements. At least 45 days prior to the presentation
of a PNA Program, a sponsor must submit a detailed description of the pro-
gram to the board for approval. Accredited sponsors shall not be exempt from
the prior submission requirement and may not advertise a PNA Program until
approved by the board. PNA Programs shall be specially designated by the
board and no course that is not so designated shall satisfy the PNA Program
requirement for new members.
(2) Evaluation. To receive CLE credit for attending a PNA Program, the par-
ticipant must complete a written evaluation of the program which shall con-
tain questions specified by the State Bar. Sponsors shall collate the information
on the completed evaluation forms and shall send a report showing the collat-
ed information, together with the original forms, to the State Bar when report-
ing attendance pursuant to Rule .1601(e)(1) of this subchapter.

(3) Timetable and Partial Credit. The PNA Program shall be presented in two

six-hour blocks (with appropriate breaks) over two days. The six-hour blocks
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do not have to be attended on consecutive days or taken from the same
provider; however, no partial credit shall be awarded for attending less than an
entire six-hour block unless a special circumstances exemption is granted by
the board. The board may approve an alternative timetable for a PNA program
upon demonstration by the provider that the alternative timetable will provide
an enhanced learning experience or for other good cause; however, no partial
credit shall be awarded for attending less than the entire 12-hour program
unless a special circumstances exemption is granted by the board.

(4) Online and Prerecorded Programs. The PNA Program may be distributed

over the Internet by live web streaming (webcasting) but no part of the pro-

gram may be taken online (via the Internet) on demand. The program may
also be taken as a prerecorded program provided the requirements of Rule

.1604(d) of this subchapter are satisfied and at least one hour of each six-hour

block consists of live programming,

(d) Exemptions from Professionalism Requirement for New Members.

(1) Licensed in Another Jurisdiction. A member who is licensed by a United

States jurisdiction other than North Carolina for five or more years prior to

admission to practice in North Carolina is exempt from the PNA Program

requirement and must notify the board of the exemption in the first annual
report sent to the member pursuant to Rule .1522 of this subchapter.

(2) Inactive Status. A newly admitted member who is transferred to inactive

status in the year of admission to the State Bar is exempt from the PNA

Program requirement but, upon the entry of an order transferring the mem-

ber back to active status, must complete the PNA Program in the year that the

member is subject to the requirements set forth in paragraph (a) above unless
the member qualifies for the exemption under paragraph (d)(1) of this rule.

(3) Exemptions Under Rule .1517. A newly admitted active member who

qualifies for an exemption under Rule .1517 of this subchapter shall be

exempt from the PNA Program requirement during the period of the Rule

.1517 exemption. The member shall notify the board of the exemption in

the first annual report sent to the member pursuant to Rule .1522 of this

subchapter. The member must complete the PNA Program in the year the
member no longer qualifies for the Rule .1517 exemption or the next cal-
endar year unless the member qualifies for the exemption under paragraph

(d)(1) of this rule.

(e) The board shall determine the process by which credit hours are allocated
to lawyers' records to satisfy deficits. The allocation shall be applied uniformly to
the records of all affected lawyers and may not be appealed by an affected lawyer.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended February 12, 1997; December 30, 1998; March 3, 1999;
November 6, 2001; October 1, 2003; March 11, 2010; August 25, 2011; March
6, 2014; March 5, 2015

.1519 Accreditation Standards

The board shall approve continuing legal education activities which meet the
following standards and provisions.

() They shall have significant intellectual or practical content and the pri-
mary objective shall be to increase the participant's professional competence and
proficiency as a lawyer.

(b) They shall constitute an organized program of learning dealing with mat-
ters directly related to the practice of law, professional responsibility, profession-
alism, or ethical obligations of lawyers.

(c) Credit may be given for continuing legal education activities where live
instruction is used or mechanically or electronically recorded or reproduced
material is used, including videotape or satellite transmitted programs.

Subject to the limitations set forth in Rule .1604(e) of this subchapter, cred-
it may also be given for continuing legal education activities on CD-ROM and
on a computer website accessed via the Internet.

(d) Continuing legal education materials are to be prepared, and activities
conducted, by an individual or group qualified by practical or academic experi-
ence. Credit shall not be given for any continuing legal education activity taught
or presented by a disbarred lawyer except a course on professional responsibility
(including a course or program on the effects of substance abuse and chemical
dependency, or debilitating mental conditions on a lawyer’s professional respon-

sibilities) taught by a disbarred lawyer whose disbarment date is at least five years
(60 months) prior to the date of the activity. The advertising for the activity shall
disclose the lawyer’s disbarment.

(e) Continuing legal education activities shall be conducted in a setting phys-
ically suitable to the educational activity of the program and, when appropriate,
equipped with suitable writing surfaces or sufficient space for taking notes.

(f) Thorough, high quality, and carefully prepared written materials should
be distributed to all attendees at or before the time the course is presented. These
may include written materials printed from a computer presentation, computer
website, or CD-ROM. A written agenda or outline for a presentation satisfies
this requirement when written materials are not suitable or readily available for a
particular subject. The absence of written materials for distribution should, how-
ever, be the exception and not the rule.

(g) Any accredited sponsor must remit fees as required and keep and main-
tain attendance records of each continuing legal education program sponsored
by it, which shall be furnished to the board in accordance with regulations.

(h) Except as provided in Rules .1501 and.1604

of this subchapter, in-house continuing legal education and self-study shall
not be approved or accredited for the purpose of complying with Rule .1518 of
this subchapter.

(i) Programs that cross academic lines, such as accounting-tax seminars, may
be considered for approval by the board. However, the board must be satisfied
that the content of the activity would enhance legal skills or the ability to prac-
tice law.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended March 1, 2001; October 1, 2003; February 5, 2009; March 11,
2010

.1520 Accreditation of Sponsors and Programs
(a) Accreditation of Sponsors. An organization desiring accreditation as an
accredited sponsor of courses, programs, or other continuing legal education
activities may apply for accredited sponsor status to the board. The board shall
approve a sponsor as an accredited sponsor if it is satisfied that the sponsor’s pro-
grams have met the standards set forth in Rule .1519 of this subchapter and reg-
ulations established by the board.
(b) Program Approval for Accredited Sponsors.
(1) Once an organization is approved as an accredited sponsor, the con-
tinuing legal education programs sponsored by that organization are pre-
sumptively approved for credit; however, application must be made to
the board for approval. At least 50 days prior to the presentation of a
program, an accredited sponsor shall file an application, on a form pre-
scribed by the board, notifying the board of the dates and locations of
presentations of the program and the sponsor’s calculation of the CLE
credit hours for the program.
(2) The board may at any time revoke the accreditation of an accredited spon-
sor for failure to satisfy the requirements of Rule .1512 and Rule .1519 of this
subchapter, and for failure to satisfy the Regulations Governing the
Administration of the Continuing Legal Education Program set forth in
Section .1600 of this subchapter.
(3) The board shall evaluate a program presented by an accredited sponsor
and, upon a determination that the program does not satisfy the require-
ments of Rule .1519, notify the accredited sponsor that the program is not
approved for credit. Such notice shall be sent by the board to the accredited
sponsor within 45 days after the receipt of the application. If notice is not sent
to the accredited sponsor within the 45-day period, the program shall be pre-
sumed to be approved. The accredited sponsor may request reconsideration
of an unfavorable accreditation decision by submitting a letter of appeal to
the board within 15 days of receipt of the notice of disapproval. The decision
by the board on an appeal is final.
(¢) Unaccredited Sponsor Request for Program Approval.
(1) Any organization not accredited as an accredited sponsor that desires
approval of a course or program shall apply to the board. The board shall
adopt regulations to administer the accreditation of such programs consistent

with the provisions of Rule .1519 of this subchapter. Applicants denied
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approval of a program may request reconsideration of such a decision by sub-

mitting a letter of appeal to the board within 15 days of receipt of the notice

of disapproval. The decision by the board on an appeal is final.

(2) The board may at any time decline to accredit CLE programs offered by

a non-accredited sponsor for a specified period of time, as determined by the

board, for failure to comply with the requirements of Rule .1512, Rule .1519

and Section .1600 of this subchapter.

(d) Member Request for Program Approval. An active member desiring
approval of a course or program that has not otherwise been approved shall apply
to the board. The board that shall adopt regulations to administer approval
requests consistent with the requirements Rule .1519 of this subchapter.
Applicants denied approval of a program may request reconsideration of such a
decision by submitting a letter of appeal to the board within 15 days of the receipt
of the notice of disapproval. The decision by the board on an appeal is final.

(e) Records. The board may provide by regulation for the accredited sponsor,
unaccredited sponsor, or active member for whom a continuing legal education
program has been approved to maintain and provide such records as required by
the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended February 27, 2003; March 3, 2005; October 7, 2010; March 6,
2014

.1521 Credit Hours

The board may designate by regulation the number of credit hours to be
earned by participation, including, but not limited to, teaching, in continuing
legal education activities approved by the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1522 Annual Report and Compliance Period

(a) Annual Written Report. Commencing in 1989, each active member of
the North Carolina State Bar shall provide an annual written report to the North
Carolina State Bar in such form as the board shall prescribe by regulation con-
cerning compliance with the continuing legal education program for the pre-
ceding year or declaring an exemption under Rule .1517 of this subchapter. The
annual report form shall be corrected, if necessary, signed by the member, and
prompdy returned to the State Bar. Upon receipt of a signed annual report form,
appropriate adjustments shall be made to the member's continuing legal educa-
tion record with the State Bar. No further adjustments shall thereafter be made
to the member's continuing legal education record unless, on or before July 31
of the year in which the report form is mailed to members, the member shows
good cause for adjusting the member's continuing legal education record for the
preceding year.

(b) Compliance Period. The period for complying with the requirements of
Rule .1518 of this subchapter is January 1 to December 31. A member may
complete the requirements for the year on or by the last day of February of the
succeeding year provided, however, that this additional time shall be considered
a grace period and no extensions of this grace period shall be granted. All mem-
bers are encouraged to complete the requirements within the appropriate calen-
dar year.

(¢) Report. Prior to January 31 of each year, the prescribed report form con-
cerning compliance with the continuing legal education program for the pre-
ceding year shall be mailed to all active members of the North Carolina State Bar.

(d) Late Filing Penalty. Any attorney who, for whatever reasons, files the
report showing compliance or declaring an exemption after the due date of the
last day of February shall pay a $75.00 late filing penalty. This penalty shall be
submitted with the report. A report that is either received by the board or post-
marked on or before the due date shall be considered timely filed. An attorney
who s issued a notice to show cause pursuant to Rule .1523(b) shall pay a late
compliance fee of $125.00 pursuant to Rule .1523(e) of this subchapter. The
board may waive the late filing penalty or the late compliance fee upon a show-
ing of hardship or serious extenuating circumstances or other good cause.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994
Amended October 1, 2003; March 3, 2005; March 2, 2006; October 9,
2008

.1523 Noncompliance

(a) Failure to Comply with Rules May Result in Suspension

A member who is required to file a report of CLE credits and does not do so
or who fails to meet the minimum requirements of these rules, including the
payment of duly assessed penalties and attendee fees, may be suspended from the
practice of law in the state of North Carolina.

(b) Notice of Failure to Comply

The board shall notify a member who appears to have failed to meet the
requirements of these rules that the member will be suspended from the practice
of law in this state, unless the member shows good cause in writing why the sus-
pension should not be made or the member shows in writing that he or she has
complied with the requirements within the 30-day period after service of the
notice. Notice shall be served on the member by mailing a copy thereof by reg-
istered or certified mail or designated delivery service (such as Federal Express or
UPS), return receipt requested, to the last-known address of the member accord-
ing to the records of the North Carolina State Bar or such later address as may
be known to the person attempting service. Service of the notice may also be
accomplished by (i) personal service by a State Bar investigator or by any person
authorized by Rule 4 of the North Carolina Rules of Civil Procedure to serve
process, or (ii) email sent to the email address of the member contained in the
records of the North Carolina State Bar if the member sends an email from that
same email address to the State Bar acknowledging such service.

(¢) Entry of Order of Suspension Upon Failure to Respond to Notice to
Show Cause

If a written response attempting to show good cause is not postmarked or
received by the board by the last day of the 30-day period after the member was
served with the notice to show cause upon the recommendation of the board and
the Administrative Committee, the council may enter an order suspending the
member from the practice of law. The order shall be entered and served as set
forth in Rule .0903(d) of this subchapter.

(d) Procedure Upon Submission of a Timely Response to a Notice to Show
Cause

(1) Consideration by the Board

If the member files a timely written response to the notice, the board shall

consider the matter at its next regularly scheduled meeting or may delegate

consideration of the matter to a duly appointed committee of the board. If

the matter is delegated to a committee of the board and the committee deter-

mines that good cause has not been shown, the member may file an appeal

to the board. The appeal must be filed within 30 calendar days of the date of

the letter notifying the member of the decision of the committee. The board

shall review all evidence presented by the member to determine whether good

cause has been shown or to determine whether the member has complied

with the requirements of these rules within the 30-day period after service of

the notice to show cause.

(2) Recommendation of the Board

The board shall determine whether the member has shown good cause why

the member should not be suspended. If the board determines that good

cause has not been shown or that the member has not shown compliance

with these rules within the 30-day period after service of the notice to show

cause, then the board shall refer the matter to the Administrative Committee

for hearing together with a written recommendation to the Administrative

Committee that the member be suspended.

(3) Consideration by and Recommendation of the Administrative

Committee

The Administrative Committee shall consider the matter at its next regular-

ly scheduled meeting. The burden of proof shall be upon the member to

show cause by clear, cogent, and convincing evidence why the member

should not be suspended from the practice of law for the apparent failure to

comply with the rules governing the continuing legal education program.

Except as set forth above, the procedure for such hearing shall be as set forth

in Rule .0903(d)(1) and (2) of this subchapter.

(4) Order of Suspension
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Upon the recommendation of the Administrative Committee, the council

may determine that the member has not complied with these rules and may

enter an order suspending the member from the practice of law. The order

shall be entered and served as set forth in Rule .0903(d)(3) of this subchapter.

(e) Late Compliance Fee

Any member to whom a notice to show cause is issued pursuant to paragraph
(b) above shall pay a late compliance fee as set forth in Rule .1522(d) of this sub-
chapter; provided, however, upon a showing of good cause as determined by the
board as described in paragraph (d)(2) above, the fee may be waived.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended March 7, 1996; March 6, 1997; February 3, 2000; October 1,
2003; October 9, 2008; August 23, 2012

.1524 Reinstatement

(a) Reinstatement Within 30 Days of Service of Suspension Order

A member who is suspended for noncompliance with the rules governing the
continuing legal education program may petition the secretary for an order of rein-
statement of the member’s license at any time up to 30 days after the service of the
suspension order upon the member. The secretary shall enter an order reinstating
the member to active status upon receipt of a timely written request and satisfac-
tory showing by the member that the member cured the continuing legal educa-
tion deficiency for which the member was suspended. Such member shall not be
required to file a formal reinstatement petition or pay a $250 reinstatement fee.

(b) Procedure for Reinstatement More that 30 Days After Service of the
Order of Suspension

Except as noted below, the procedure for reinstatement more than 30 days
after service of the order of suspension shall be as set forth in Rule .0904(c) and
(d) of this subchapter, and shall be administered by Administrative Committee.

(c) Reinstatement Petition

At any time more than 30 days after service of an order of suspension on a
member, a member who has been suspended for noncompliance with the rules
governing the continuing legal education program may seek reinstatement by fil-
ing a reinstatement petition with the secretary. The secretary shall transmit a copy
of the petition to each member of the board. The reinstatement petition shall
contain the information and be in the form required by Rule .0904(c) of this
subchapter. If not otherwise set forth in the petition, the member shall attach a
statement to the petition in which the member shall state with particularity the
accredited legal education courses which the member has attended and the num-
ber of credit hours obtained in order to cure any continuing legal education defi-
clency for which the member was suspended.

(d) Reinstatement Fee

In lieu of the $125.00 reinstatement fee required by Rule .0904(c)(4)(A), the
petition shall be accompanied by a reinstatement fee payable to the board, in the
amount of $250.00.

(e) Determination of Board; Transmission to Administrative Committee

Within 30 days of the filing of the petition for reinstatement with the secre-
tary, the board shall determine whether the deficiency has been cured. The
board's written determination and the reinstatement petition shall be transmit-
ted to the secretary within five days of the determination by the board. The sec-
retary shall transmit a copy of the petition and the board's recommendation to
each member of the Administrative Committee.

(f) Consideration by Administrative Committee

The Administrative Committee shall consider the reinstatement petition,
together with the board's determination, pursuant to the requirements of Rule
.0902(c)-(f) of this subchapter.

(g) Hearing Upon Denial of Petition for Reinstatement

The procedure for hearing upon the denial by the Administrative Committee
of a petition for reinstatement shall be as provided in Section .1000 of this sub-
chapter.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended March 7, 1996; March 6, 1997; February 3, 2000; March 3, 2005

.1525 Reserved

.1526 Effective Date

() The effective date of these rules shall be January 1, 1988.

(b) Active members licensed prior to July 1 of any calendar year shall meet
the continuing legal education requirements of these rules for such year.

(c) Active members licensed after June 30 of any calendar year must meet the
continuing legal education requirements of these rules for the next calendar year.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1527 Regulations

The following regulations (Section .1600 of the Rules of the North Carolina
State Bar) for the continuing legal education program are hereby adopted and
shall remain in effect until revised or amended by the board with the approval of
the council. The board may adopt other regulations to implement the continu-
ing legal education program with the approval of the council.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Section .1600 Regulations Governing the
Administration of the Continuing Legal Education
Program

.1601 General Requirements for Course Approval

(a) Approval. CLE activities may be approved upon the written application
of a sponsor, other than an accredited sponsor, or of an active member on an
individual program basis. An application for such CLE course approval shall
meet the following requirements:

(1) If advance approval is requested by a sponsor, the application and sup-
porting documentation, including one substantially complete set of the writ-
ten materials to be distributed at the course or program, shall be submitted
at least 50 days prior to the date on which the course or program is sched-
uled. If advance approval is requested by an active member, the application
need not include a complete set of written materials.

(2) In all other cases, the application and supporting documentation shall be

submitted by the sponsor not later than 50 days after the date the course or

program was presented or prior to the end of the calendar year in which the
course or program was presented, whichever is earlier. Active members
requesting credit must submit the application and supporting documentation
within 50 days after the date the course or program was presented or, if the

50 days have elapsed, as soon as practicable after receiving notice from the

board that the course accreditation request was not submitted by the sponsor.

(3) The application shall be submitted on a form furnished by the board.

(4) The application shall contain all information requested on the form.

(5) The application shall be accompanied by a course outline or brochure that

describes the content, identifies the teachers, lists the time devoted to each

topic, and shows each date and location at which the program will be offered.

(6) The application shall include a detailed calculation of the total CLE hours

and hours of professional responsibility.

(b) Course Quality and Materials. The application and materials provided
shall reflect that the program to be offered meets the requirements of Rule .1519
of this subchapter. Sponsors, including accredited sponsors, and active members
seeking credit for an approved activity shall furnish, upon request of the board,
a copy of all materials presented and distributed at a CLE course or program.
Written materials consisting merely of an outline without citation or explanato-
ry notations generally will not be sufficient for approval. Any sponsor, including
an accredited sponsor, who expects to conduct a CLE activity for which suitable
written materials will not be made available to all attendees may obtain approval
for that activity only by application to the board at least 50 days in advance of
the presentation showing why written materials are not suitable or readily avail-
able for such a program.

(¢) Facilities. Sponsors must provide a facility conducive to learning with suf-
ficient space for taking notes.

(d) Computer-Based CLE: Verification of Attendance. The sponsor of an on-
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line course must have a reliable method for recording and verifying attendance.
The sponsor of a CD-ROM course must demonstrate that there is a reliable
method for the user or the sponsor to record and verify participation in the
course. A participant may periodically log on and off of a computer-based CLE
course provided the total time spent participating in the course is equal to or
exceeds the credit hours assigned to the program. A copy of the record of atten-
dance must be forwarded to the board within 30 days after a member completes
his or her participation in the course.

() Records. Sponsors, including accredited sponsors, shall within 30 days
after the course is concluded

(1) furnish to the board a list in alphabetical order, in an electronic format if

available, of the names of all North Carolina attendees and their North

Carolina State Bar membership numbers;

(2) remit to the board the appropriate sponsor fee; and, if payment is not

received by the board within 30 days after the course is concluded, interest at

the legal rate shall be incurred; provided, however, the board may waive such
interest upon a showing of good cause by a sponsor; and

(3) furnish to the board a complete set of all written materials distributed to

attendees at the course or program.

(f) Announcement. Accredited sponsors and sponsors who have advanced
approval for courses may include in their brochures or other course descriptions
the information contained in the following illustration:

This course [or seminar or program] has been approved by the Board of
Continuing Legal Education of the North Carolina State Bar for continuing legal
education credit in the amount of hours, of which ____ hours will also apply
in the area of professional responsibility. This course is not sponsored by the board.

(g) Notice. Sponsors not having advanced approval shall make no represen-
tation concerning the approval of the course for CLE credit by the board. The
board will mail a notice of its decision on CLE activity approval requests within
45 days of their receipt when the request for approval is submitted before the pro-
gram and within 45 days when the request is submitted after the program.
Approval thereof will be deemed if the notice is not timely mailed. This auto-
matic approval will not operate if the sponsor contributes to the delay by failing
to provide the complete information requested by the board or if the board time-
ly notifies the sponsor that the matter has been tabled and the reason therefor.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended October 1, 2003; March 3, 2005; March 6, 2008; October 7, 2010

.1602 Course Content Requirements

(a) Professional Responsibility Courses on Stress, Substance Abuse, Chemical
Dependency, and Debilitating Mental Conditions - Accredited professional
responsibility courses on stress, substance abuse, chemical dependency, and
debilitating mental conditions shall concentrate on the relationship between
stress, substance abuse, chemical dependency, debilitating mental conditions,
and a lawyer's professional responsibilities. Such courses may also include (1)
education on the prevention, detection, treatment and etiology of stress, sub-
stance abuse, chemical dependency, and debilitating mental conditions, and (2)
information about assistance for chemically dependent or mentally impaired
lawyers available through lawyers' professional organizations. No more than
three hours of continuing education credit will be granted to any one such course
or segment of a course.

(b) Law School Courses - Courses offered by an ABA accredited law school
with respect to which academic credit may be earned may be approved activi-
ties. Computation of CLE credit for such courses shall be as prescribed in Rule
.1605(a) of this subchapter. No more than 12 CLE hours in any year may be
earned by such courses. No credit is available for law school courses attended
prior to becoming an active member of the North Carolina State Bar.

(c) Law Practice Management Courses - A CLE accredited course on law
practice management must satisfy the accreditation standards set forth in Rule
.1519 of this subchapter with the primary objective of increasing the partici-
pant's professional competence and proficiency as a lawyer. The subject matter
presented in an accredited course on law practice management shall bear a direct
relationship to either substantive legal issues in managing a law practice or a
lawyer's professional responsibilities, including avoidance of conflicts of interest,

protecting confidential client information, supervising subordinate lawyers and
nonlawyers, fee arrangements, managing a trust account, ethical legal advertis-
ing, and malpractice avoidance. The following are illustrative, non-exclusive
examples of subject matter that may earn CLE credit: employment law relating
to lawyers and law practice; business law relating to the formation and opera-
tion of a law firm; calendars, dockets and tickler systems; conflict screening and
avoidance systems; law office disaster planning; handling of client files; com-
municating with clients; and trust accounting. If appropriate, a law practice
management course may qualify for professional responsibility (ethics) CLE
credit. The following are illustrative, non-exclusive examples of subject matter
that will NOT receive CLE credit: marketing; networking/rainmaking; client
cultivation; increasing productivity; developing a business plan; improving the
profitability of a law practice; selling a law practice; and purchasing office equip-
ment (including computer and accounting systems).

(d) Skills and Training Courses - A course that teaches a skill specific to the
practice of law may be accredited for CLE if it satisfies the accreditation stan-
dards set forth in Rule .1519 of this subchapter with the primary objective of
increasing the participant’s professional competence and proficiency as a
lawyer. The following are illustrative, non-exclusive examples of subject matter
that may earn CLE credit: legal writing; oral argument; courtroom presenta-
tion; and legal research. A course that provides general instruction in non-legal
skills shall NOT be accredited. The following are illustrative, non-exclusive
examples of subject matter that will NOT receive CLE credit: learning to use
software for an application that is not specific to the practice of law (e.g. word
processing); learning to use office equipment (except as permitted by paragraph
(e) of this rule); public speaking; speed reading; efficiency training; personal
money management or investing; career building; marketing; and general
office management techniques.

() Technology Courses — A course on a specific information technology
product, device, platform, application, or other technology solution (IT solu-
tion) may be accredited for CLE if the course satisfies the accreditation stan-
dards in Rule .1519 of this subchapter; specifically, the primary objective of the
course must be to increase the participant’s professional competence and pro-
ficiency as a lawyer. The following are illustrative, non-exclusive examples of
courses that may earn CLE credit: electronic discovery software for litigation;
document automation/assembly software; document management software;
practice management software; digital forensics for litigation; and digital secu-
rity. A course on the selection of an IT solution or the use of an IT solution to
enhance a lawyer’s proficiency as a lawyer or to improve law office management
may be accredited if the requirements of paragraphs (c) and (d) of this rule are
satisfied. A course that provides general instruction on an I'T solution but does
not include instruction on the practical application of the IT solution to the
practice of law shall not be accredited. The following are illustrative, non-exclu-
sive examples of subject matter that will NOT receive CLE credit: generic edu-
cation on how to use a tablet computer, laptop computer, or smart phone;
training courses on Microsoft Office, Excel, Access, Word, Adobe, etc. pro-
grams; and instruction in the use of a particular desktop or mobile operating
system. No credit will be given to a course that is sponsored by a manufactur-
er, distributor, broker, or merchandiser of the IT solution. A sponsor may not
accept compensation from a manufacturer, distributor, broker, or merchandis-
er of an IT solution in return for presenting a CLE program about the IT solu-
tion. Presenters may include representatives of a manufacturer, distributor, bro-
ker, or merchandiser of the IT solution but they may not be the only presen-
ters at the course and they may not determine the content of the course.

(f) Activities That Shall Not Be Accredited CLE credit will not be given for
general and personal educational activities. The following are illustrative, non-
exclusive examples of subject matter that will NOT receive CLE credit:

(1) courses within the normal college curriculum such as English, history,

social studies, and psychology;

(2) courses that deal with the individual lawyer's human development, such

as stress reduction, quality of life, or substance abuse unless a course on sub-

stance abuse or mental health satisfies the requirements of Rule .1602(c);

(3) courses designed primarily to sell services or products or to generate

greater revenue, such as marketing or advertising (as distinguished from

courses dealing with development of law office procedures and manage-
ment designed to raise the level of service provided to clients).
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(g) Service to the Profession Training - A course or segment of a course pre-
sented by a bar organization may be granted up to three hours of credit if the
bar organization's course trains volunteer attorneys in service to the profession,
and if such course or course segment meets the requirements of Rule .1519(2)-
(7) and Rule .1601(b), (c), and (g) of this subchapter; if appropriate, up to
three hours of professional responsibility credit may be granted for such course
or course segment.

(h) In-House CLE and Self-Study. No approval will be provided for in-
house CLE or self-study by attorneys, except those programs exempted by the
board under Rule .1501(c)(10) of this subchapter or as provided in Rule
.1604(e) of this subchapter.

(i) Bar Review/Refresher Course. Courses designed to review or refresh
recent law school graduates or attorneys in preparation for any bar exam shall
not be approved for CLE credit.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended March 6, 1997; March 5, 1998; March 3, 1999; March 1, 2001;
June 7, 2001; March 3, 2005; March 2, 2006; March 8, 2007; October 9, 2008;
March 6, 2014

.1603 Accredited Sponsors

In order to receive designation as an accredited sponsor of courses, programs
or other continuing legal education activities under Rule .1520(a) of this sub-
chapter, the application of the sponsor must meet the following requirements:

(1) The application for accredited sponsor status shall be submitted on a form
furnished by the board.

(2) The application shall contain all information requested on the form.

(3) The application shall be accompanied by course outlines or brochures that
describe the content, identify the instructors, list the time devoted to each topic,
show each date and location at which three programs have been sponsored in
each of the last three consecutive years, and enclose the actual course materials.

(4) The application shall include a detailed calculation of the total CLE hours
specified in each of the programs sponsored by the organization.

(5) The application shall reflect that the previous programs offered by the
organization in continuing legal education have been of consistently high qual-
ity and would otherwise meet the standards set forth in Rule .1519 of this sub-
chapter.

(6) Notwithstanding the provisions of Rule .1603 (3),(4) and(5) above, any
law school which has been approved by the North Carolina State Bar for pur-
poses of qualifying its graduates for the North Carolina bar examination, may
become an accredited sponsor upon application to the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1604 Accreditation of Prerecorded, Simultaneous Broadcast, and Computer-
Based Programs

(a) Presentation Including Prerecorded Material. An active member may
receive credit for attendance at, or participation in, a presentation where prere-
corded material is used. Prerecorded material may be either in a video or an audio
format.

(b) Simultaneous Broadcast. An active member may receive credit for partic-
ipation in a live presentation which is simultaneously broadcast by telephone,
satellite, live web streaming (webcasting), or video conferencing equipment. The
member may participate in the presentation by listening to or viewing the broad-
cast from a location that is remote from the origin of the broadcast. The broad-
cast may include prerecorded material provided it also includes a live question
and answer session with the presenter.

(¢) Accreditation Requirements. A member attending a prerecorded presen-
tation is entitled to credit hours if

(1) the live presentation or the presentation from which the program is recorded

would, if attended by an active member, be an accredited course; and

(2) all other conditions imposed by the rules in Section .1600 of this sub-

chapter, or by the board in advance, are met.

(d) Minimum Registration and Verification of Attendance. A minimum of
three active members must register for the presentation of a prerecorded pro-

gram. This requirement does not apply to the presentation of a live broadcast by
telephone, satellite, or video conferencing equipment. Attendance at a prere-
corded or simultaneously broadcast (by telephone, satellite, or video conferenc-
ing) program must be verified by (1) the sponsor’s report of attendance or (2) the
execution of an affidavit of attendance by the participant.

(¢) Computer-Based CLE. Effective January 1, 2014, a member may receive
up to six hours of credit annually for participation in a course on CD-ROM or
on-line. A CD-ROM course is an educational seminar on a compact disk that is
accessed through the CD-ROM drive of the user's personal computer. An on-
line course is an educational seminar available on a provider's website reached via
the Internet.

(1) A member may apply up to six credit hours of computer-based CLE to a

CLE deficit from a preceding calendar year. Any computer-based CLE cred-

it hours applied to a deficit from a preceding year will be included in calcu-

lating the maximum of six hours of computer-based CLE allowed in the pre-
ceding calendar year. A member may carry over to the next calendar year no
more than six credit hours of computer-based CLE pursuant to Rule

.1518(b) of this subchapter. Any credit hours carried-over pursuant to Rule

.1518(b) of this subchapter will be included in calculating the six hours of

computer-based CLE allowed in any one calendar year.

(2) To be accredited, a computer-based CLE course must meet all of the con-

ditions imposed by the rules in Section .1600 of this subchapter, or by the

board in advance, except where otherwise noted, and be interactive, permit-
ting the participant to communicate, via telephone, electronic mail, or a web-
site bulletin board, with the presenter and/or other participants.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended March 6, 1997; March 3, 2005; May 4, 2005; March 2, 2006;
March 6, 2008; March 6, 2014

.1605 Computation of Credit

(a) Computation Formula - CLE and professional responsibility hours shall
be computed by the following formula:

Sum of the total minutes of actual instruction / 60 = Total Hours

For example, actual instruction totaling 195 minutes would equal 3.25 hours

toward CLE.

(b) Actual Instruction - Only actual education shall be included in comput-
ing the total hours of actual instruction. The following shall not be included:

(1) introductory remarks;

(2) breaks;

(3) business meetings;

(4) speeches in connection with banquets or other events which are primari-

ly social in nature;

(5) question and answer sessions at a ratio in excess of 15 minutes per CLE

hour and programs less than 30 minutes in length provided, however, that

the limitation on question and answer sessions shall not limit the length of
time that may be devoted to participatory CLE.

(c) Teaching - As a contribution to professionalism, credit may be earned for
teaching in an approved continuing legal education activity or a continuing para-
legal education activity held in North Carolina and approved pursuant to Section
.0200 of Subchapter G of these rules. Presentations accompanied by thorough,
high quality, readable, and carefully prepared written materials will qualify for
CLE credit on the basis of three hours of credit for each thirty minutes of pres-
entation. Repeat presentations qualify for one-half of the credits available for the
initial presentation. For example, an initial presentation of 45 minutes would
qualify for 4.5 hours of credit.

(d) Teaching Law Courses

(1) Law School Courses. If a member is not a full-time teacher at a law school

in North Carolina who is eligible for the exemption in Rule .1517(b) of this

subchapter, the member may earn CLE credit for teaching a course or a class

in a quarter or semester-long course at an ABA accredited law school. A

member may also earn CLE credit by teaching a course or a class at a law

school licensed by the Board of Governors of the University of North

Carolina, provided the law school is actively seeking accreditation from the

ABA. If ABA accreditation is not obtained by a law school so licensed with-
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in three years of the commencement of classes, CLE credit will no longer be
granted for teaching courses at the school.
(2) Graduate School Courses. Effective January 1, 2012, a member may earn
CLE credit by teaching a course on substantive law or a class on substantive
law in a quarter or semester-long course at a graduate school of an accredit-
ed university.
(3) Courses at Paralegal Schools or Programs. Effective January 1, 2006, a
member may earn CLE credit by teaching a paralegal or substantive law
course or a class in a quarter or semester-long course at an ABA approved
paralegal school or program.
(4) Credit Hours. Credit for teaching activities described in Rule .1605(d)(1)
— (3) above may be earned without regard to whether the course is taught
online or in a classroom. Credit will be calculated according to the following
formula:
(A) Teaching a Course. 3.5 Hours of CLE credit for every quarter hour of
credit assigned to the course by the educational institution, or 5.0 Hours of
CLE credit for every semester hour of credit assigned to the course by the
educational institution. (For example: a 3-semester hour course will quali-
fy for 15 hours of CLE credit).
(B) Teaching a Class. 1.0 Hour of CLE credit for every 50 — 60 minutes of
teaching.
(5) Other Requirements. The member shall also complete the requirements
set forth in Rule .1518(b) of this subchapter.
History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.
Readopted Effective December 8, 1994
Amended March 3, 1999; October 1, 2003; November 16, 2006; August 23,
2012

.1606 Fees

(a) Sponsor Fee - The sponsor fee, a charge paid directly by the sponsor, shall
be paid by all sponsors of approved activities presented in North Carolina and by
accredited sponsors located in North Carolina for approved activities wherever
presented, except that no sponsor fee is required where approved activities are
offered without charge to attendees. In any other instance, payment of the fee by
the sponsor is optional. The amount of the fee, per approved CLE hour per
active member of the North Carolina State Bar in attendance, is $3.50. This
amount shall be allocated as follows: $1.25 to the Board of Continuing Legal
Education to administer the CLE program; $1.00 to the Chief Justice's
Commission on Professionalism; $1.00 to the North Carolina Equal Access to
Justice Commission; and $0.25 to the State Bar to administer the funds distrib-
uted to the commissions. The fee is computed as shown in the following formula
and example which assumes a 6-hour course attended by 100 North Carolina
lawyers seeking CLE credit:

Fee: $3.50 x Total Approved CLE Hours (6) x Number of NC Attendees

(100) = Total Sponsor Fee($2100)

(b) Attendee Fee - The attendee fee is paid by the North Carolina attorney
who requests credit for a program for which no sponsor fee was paid. An attor-
ney will be invoiced for any attendees fees owed following the submission of the
attorney's annual report form pursuant to Rule .1522(a) of this subchapter.
Payment shall be remitted within 30 (thirty) days of the date of the invoice. The
amount of the fee, per approved CLE hour for which the attorney claims credit,
$3.50. This amount shall be allocated as follows: $1.25 to the Board of
Continuing Legal Education to administer the CLE program; $1.00 to the Chief
Justice's Commission on Professionalism; $1.00 to the North Carolina Equal
Access to Justice Commission; and $0.25 to the State Bar to administer the funds
distributed to the commissions.

It is computed as shown in the following formula and example which assumes
that the attorney attended an activity approved for 3 hours of CLE credit:

Fee: $3.50 x Total Approved CLE hours (3.0) = Total Attendee Fee ($10.50)

(c) Fee Review - The board will review the level of the fee at least annually
and adjust it as necessary to maintain adequate finances for prudent operation of
the board in a nonprofit manner. The council shall annually review the assess-
ments for the Chief Justice's Commission on Professionalism and the North
Carolina Equal Access to Justice Commission and adjust them as necessary to
maintain adequate finances for the operation of the commissions.

(d) Uniform Application and Financial Responsibility - The fee shall be
applied uniformly without exceptions or other preferential treatment for a spon-
sor or attendee.

The board shall make reasonable efforts to collect the sponsor fee from the
sponsor of a CLE program when appropriate under Rule .1606(a) above.

However, whenever a sponsor fee is not paid by the sponsor of a program,
regardless of the reason, the lawyer requesting CLE credit for the program shall
be financially responsible for the fee.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Amended December 30, 1998; October 1, 2003; February 5, 2009; October
8, 2009; November 5, 2015

.1607 Reserved
.1608 Reserved
.1609 Reserved
.1610 Reserved

.1611 Reserved

Section .1700 The Plan of Legal Specialization

.1701 Purpose

The purpose of this plan of certified legal specialization is to assist in the deliv-
ery of legal services to the public by identifying to the public those lawyers who
have demonstrated special knowledge, skill, and proficiency in a specific field, so
that the public can more closely match its needs with available services; and to
improve the competency of the bar by establishing an additional incentive for
lawyers to participate in continuing legal education and meet the other require-
ments of specialization.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1702 Jurisdiction: Authority

The Council of the North Carolina State Bar (the council) with the approval
of the Supreme Court of North Carolina hereby establishes the Board of Legal
Specialization (board) as a standing committee of the council, which board shall
be the authority having jurisdiction under state law over the subject of special-
ization of lawyers.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1703 Operational Responsibility

The responsibility for operating the specialization program rests with the
board, subject to the statutes governing the practice of law, the authority of the
council and the rules of governance of the board.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1704 Size of Board

The board shall have nine members, six of whom must be attorneys in good
standing and authorized to practice law in the state of North Carolina. The
lawyer members of the board shall be representative of the legal profession and
shall include lawyers who are in general practice as well as those who specialize.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1705 Lay Participation
The board shall have three members who are not licensed attorneys.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.1706 Appointment of Members; When; Removal
The members of the board shall be appointed by the council. The first mem-
bers of the board shall be appointed as of the quarterly meeting of the council
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following the creation of the board. Thereafter, members shall be appointed
annually as of the same quarterly meeting. Vacancies occurring by reason of
death, resignation, or removal shall be filled by appointment of the council at the
next quarterly meeting following the event giving rise to the vacancy; and the per-
son so appointed shall serve for the balance of the vacated term. Any member of
the board may be removed at any time by an affirmative vote of a majority of the
members of the council in session at a regularly called meeting.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1707 Term of Office

Each member who is appointed to the board shall serve for a term of three
years beginning as of the first day of the month following the date on which the
appointment is made by the council. See, however, Rule .1708 of this subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1708 Staggered Terms

It is intended that members of the board shall be elected to staggered terms
such that three members are appointed in each year. Of the initial board, three
members (two lawyers and one nonlawyer) shall be elected to terms of one year;
three members (two lawyers and one nonlawyer) shall be elected to terms of two
years; and three members (two lawyers and one nonlawyer) shall be elected to
terms of three years. Thereafter, three members (two lawyers and one nonlawyer)
shall be elected in each year.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1709 Succession

Each member of the board shall be entitled to serve for one full three-year
term and to succeed himself or herself for one additional three-year term.
Thereafter, no person may be reappointed without having been off of the board
for at least three years: provided, however, that any member who is designated
chairperson at the time that the member’s second three-year term expires may
serve one additional year on the board in the capacity of chair.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended October 9, 2008; March 5, 2015

.1710 Appointment of Chairperson

The chairperson of the board shall be appointed from time to time as neces-
sary by the council from among the lawyer members of the board. The term of
such individual as chairperson shall be one year. The chairperson may be reap-
pointed thereafter during his or her tenure on the board. The chairperson shall
preside at all meetings of the board, shall prepare and present to the council the
annual report of the board, and generally shall represent the board in its dealings
with the public.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1711 Appointment of Vice-Chairperson

The vice-chairperson of the board shall be appointed from time to time as
necessary by the council from among the lawyer members of the board. The term
of such individual as vice-chairperson shall be one year. The vice-chairperson
may be reappointed thereafter during his or her tenure on the board. The vice-
chairperson shall preside at and represent the board in the absence of the chair-
person and shall perform such other duties as may be assigned to him or her by
the chairperson or by the board.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1712 Source of Funds

Funding for the program carried out by the board shall come from such
application fees, examination fees, course accreditation fees, annual fees or recer-
tification fees as the board, with the approval of the council, may establish.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1713 Fiscal Responsibility

All funds of the board shall be considered funds of the North Carolina State
Bar and shall be administered and disbursed accordingly.

(a) Maintenance of Accounts: Audit - The North Carolina State Bar shall
maintain a separate account for funds of the board such that such funds and
expenditures therefrom can be readily identified. The accounts of the board shall
be audited on an annual basis in connection with the audits of the North
Carolina State Bar.

(b) Investment Criteria - The funds of the board shall be handled, invested
and reinvested in accordance with investment policies adopted by the council for
the handling of dues, rents and other revenues received by the North Carolina
State Bar in carrying out its official duties.

(c) Disbursement - Disbursement of funds of the board shall be made by or
under the direction of the secretary-treasurer of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1714 Meetings

The annual meeting of the board shall be held in October of each year in con-
nection with the annual meeting of the North Carolina State Bar. The board by
resolution may set regular meeting dates and places. Special meetings of the
board may be called at any time upon notice given by the chairperson, the vice-
chairperson or any two members of the board. Notice of meeting shall be given
at least two days prior to the meeting by mail, telegram, facsimile transmission,
or telephone. A quorum of the board for conducting its official business shall be
four or more of the members serving at the time of the meeting.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1715 Annual Report

The board shall prepare at least annually a report of its activities and shall
present same to the council one month prior to its annual meeting.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1716 Powers and Duties of the Board

Subject to the general jurisdiction of the council and the North Carolina
Supreme Court, the board shall have jurisdiction of all matters pertaining to reg-
ulation of certification of specialists in the practice of law and shall have the
power and duty

(1) to administer the plan;

(2) subject to the approval of the council and the Supreme Court, to desig-
nate areas in which certificates of specialty may be granted and define the scope
and limits of such specialities and to provide procedures for the achievement of
these purposes;

(3) to appoint, supervise, act on the recommendations of and consult with
specialty committees as hereinafter identified;

(4) to make and publish standards for the certification of specialists, upon the
board’s own initiative or upon consideration of recommendations made by the
specialty committees, such standards to be designed to produce a uniform level
of competence among the various specialties in accordance with the nature of the
specialties;

(5) to certify specialists or deny, suspend or revoke the certification of spe-
cialists upon the board’s own initiative, upon recommendations made by the spe-
cialty committees or upon requests for review of recommendations made by the
specialty committees;

(6) to establish and publish procedures, rules, regulations, and bylaws to
implement this plan;

(7) to propose and request the council to make amendments to this plan
whenever appropriate;

(8) to cooperate with other boards or agencies in enforcing standards of pro-
fessional conduct and to report apparent violations of the Revised Rules of
Professional Conduct to the appropriate disciplinary authority;

(9) to evaluate and approve, or disapprove, any and all continuing legal edu-
cation courses, or educational alternatives, for the purpose of meeting the con-
tinuing legal education requirements established by the board for the certification
of specialists and in connection therewith to determine the specialties for which
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credit shall be given and the number of hours of credit to be given in coopera-
tion with the providers of continuing legal education; to determine whether and
what credit is to be allowed for educational alternatives, including other methods
of legal education, teaching, writing and the like; to issue rules and regulations
for obtaining approval of continuing legal education courses and educational
alternatives; to publish or cooperate with others in publishing current lists of
approved continuing legal education courses and educational alternatives; and to
encourage and assist law schools, organizations providing continuing legal edu-
cation, local bar associations and other groups engaged in continuing legal edu-
cation to offer and maintain programs of continuing legal education designed to
develop, enhance and maintain the skill and competence of legal specialists;

(10) to cooperate with other organizations, boards, and agencies engaged in
the recognition of legal specialists or concerned with the topic of legal specializa-
tion including, but not limited to, utilizing appropriate and qualified organiza-
tions that are ABA accredited, to prepare and administer the written specialty
examinations for specialties based predominantly on federal law;

(11) notwithstanding any conflicting provision of the certification standards
for any area of specialty, to direct any of the specialty committees not to admin-
ister a specialty examination if, in the judgment of the board, there are insuffi-
cient applicants or such would otherwise not be in the best interest of the spe-
cialization program.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended November 16, 2006

.1717 Retained Jurisdiction of the Council

The council retains jurisdiction with respect to the following matters:

(1) upon recommendation of the board, establishing areas in which certifi-
cates of specialty may be granted;

(2) amending this plan;

(3) hearing appeals taken from actions of the board;

(4) establishing or approving fees to be charged in connection with the plan;

(5) regulating attorney advertisements of specialization under the Revised
Rules of Professional Conduct.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1718 Privileges Conferred and Limitations Imposed

The board in the implementation of this plan shall not alter the following
privileges and responsibilities of certified specialists and other lawyers.

(1) No standard shall be approved which shall in any way limit the right of a
certified specialist to practice in all fields of law. Subject to Rule 1.1 of the Revised
Rules of Professional Conduct, any lawyer, alone or in association with any other
lawyer, shall have the right to practice in all fields of law, even though he or she
is certified as a specialist in a particular field of law.

(2) No lawyer shall be required to be certified as a specialist in order to prac-
tice in the field of law covered by that specialty. Subject to Rule 1.1 of the North
Carolina Revised Rules of Professional Conduct, any lawyer, alone or in associa-
tion with any other lawyer, shall have the right to practice in any field of law; or
advertise his or her availability to practice in any field of law consistent with Rule
7.1 of the Revised Rules of Professional Conduct, even though he or she is not
certified as a specialist in that field.

(3) All requirements for and all benefits to be derived from certification as a
specialist are individual and may not be fulfilled by nor attributed to the law firm
of which the specialist may be a member.

(4) Participation in the program shall be on a completely voluntary basis.

(5) A lawyer may be certified as a specialist in no more than two fields of law.

(6) When a client is referred by another lawyer to a lawyer who is a recog-
nized specialist under this plan on a matter within the specialists field of law, such
specialist shall not take advantage of the referral to enlarge the scope of his or her
representation and, consonant with any requirements of the Revised Rules of
Professional Conduct, such specialist shall not enlarge the scope of representation
of a referred client outside the area of the specialty field.

(7) Any lawyer certified as a specialist under this plan shall be entitled to
advertise that he or she is a “Board Certified Specialist” in his or her specialty to
the extent permitted by the Revised Rules of Professional Conduct.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.1719 Specialty Committees

(a) The board shall establish a separate specialty committee for each specialty
in which specialists are to be certified. Each specialty committee shall be com-
posed of seven members appointed by the board, one of whom shall be desig-
nated annually by the chairperson of the board as chairperson of the specialty
committee. Members of each specialty committee shall be lawyers licensed and
currently in good standing to practice law in this state who, in the judgment of
the board, are competent in the field of law to be covered by the specialty.
Members shall hold office for three years, except those members initially appoint-
ed who shall serve as hereinafter designated. Members shall be appointed by the
board to staggered terms of office and the initial appointees shall serve as follows:
two shall serve for one year after appointment; two shall serve for two years after
appointment; and three shall serve for three years after appointment.
Appointment by the board to a vacancy shall be for the remaining term of the
member leaving the specialty committee. All members shall be eligible for reap-
pointment to not more than one additional three-year term after having served
one full three-year term, provided, however, that the board may reappoint the
chairperson of a committee to a third three-year term if the board determines
that the reappointment is in the best interest of the specialization program.
Meetings of the specialty committee shall be held at regular intervals at such
times, places and upon such notices as the specialty committee may from time
to time prescribe or upon direction of the board.

(b) Each specialty committee shall advise and assist the board in carrying out
the board’s objectives and in the implementation and regulation of this plan in
that specialty. Each specialty committee shall advise and make recommendations
to the board as to standards for the specialty and the certification of individual
specialists in that specialty. Each specialty committee shall be charged with active-
ly administering the plan in its specialty and with respect to that specialty shall

(1) recommend to the board reasonable and nondiscriminatory standards

applicable to that specialty;

(2) make recommendations to the board for certification, continued certifi-

cation, denial, suspension, or revocation of certification of specialists and for

procedures with respect thereto;

(3) administer procedures established by the board for applications for certi-

fication and continued certification as a specialist and for denial, suspension,

or revocation of such certification;

(4) administer examinations and other testing procedures, if applicable, investi-

gate references of applicants and, if deemed advisable, seck additional informa-

tion regarding applicants for certification or continued certification as specialists;

(5) make recommendations to the board concerning the approval of and

credit to be allowed for continuing legal education courses, or educational

alternatives, in the specialty;

(6) perform such other duties and make such other recommendations as may

be delegated to or requested of the specialty committee by the board.

(c) The board may appoint advisory members to a specialty committee to
assist with the development, administration, and grading of the examination, the
drafting of standards for a subspecialty, and any other activity set forth in para-
graph (b) of this rule. Advisory members shall be non-voting except as to any spe-
cific activity delegated to the advisory members by the board or by the chair of
the specialty committee, including the evaluation of applications for certification.
No more than five advisory members may be appointed to a specialty commit-
tee. Advisory members shall be lawyers licensed and currently in good standing
to practice law in this state who, in the judgment of the board, are competent in
the field of law to be covered by the specialty. Advisory members shall hold office
for an initial term of three years and shall thereafter serve at the discretion of the
board for not more than two additional three-year terms. Appointment by the
board to a vacancy shall be for the remaining term, if any, of the advisory mem-
ber being replaced.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended November 7, 1996; March 10, 2011

.1720 Minimum Standards for Certification of Specialists
(a) To qualify for certification as a specialist, a lawyer applicant must pay any

Subchap. 1D: 5-30



required fee, comply with the following minimum standards, and meet any other
standards established by the board for the particular area of specialty.
(1) The applicant must be licensed in a jurisdiction of the United States for
at least five years immediately preceding his or her application and must be
licensed in North Carolina for at least three years immediately preceding his
or her application. The applicant must be currently in good standing to prac-
tice law in this state and the applicants disciplinary record with the courts,
the North Carolina State Bar, and any other government licensing agency
must support qualification in the specialty..
(2) The applicant must make a satisfactory showing according to objective and
verifiable standards, as determined by the board after advice from the appro-
priate specialty committee, of substantial involvement in the specialty during
the five calendar years immediately preceding the calendar year of application.
Such substantial involvement shall be defined as to each specialty from a con-
sideration of its nature, complexity, and differences from other fields and from
consideration of the kind and extent of effort and experience necessary to
demonstrate competence in that specialty. It is a measurement of actual expe-
rience within the particular specialty according to any of several standards. It
may be measured by the time spent on legal work within the areas of the spe-
cialty, the number or type of matters handled within a certain period of time
or any combination of these or other appropriate factors. However, within
each specialty, experience requirements should be measured by objective stan-
dards. In no event should they be either so restrictive as to unduly limit certi-
fication of lawyers as specialists or so lax as to make the requirement of sub-
stantial involvement meaningless as a criterion of competence. Substantial
involvement may vary from specialty to specialty, but, if measured on a time-
spent basis, in no event shall the time spent in practice in the specialty be less
than 25 percent of the total practice of a lawyer engaged in a normal full-time
practice. Reasonable and uniform practice equivalents may be established
including, but not limited to, successful pursuit of an advance educational
degree, teaching, judicial, government, or corporate legal experience.
(3) The applicant must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of continuing
legal education in the specialty accredited by the board for the specialty, the
minimum being an average of 12 hours of credit for continuing legal educa-
tion, or its equivalent, for each of the three calendar years immediately pre-
ceding application. Upon establishment of a new specialty, this standard may
be satisfied in such manner as the board, upon advice from the appropriate
specialty committee, may prescribe or may be waived if, and to the extent,
accreditable continuing legal education courses have not been available during
the three years immediately preceding establishment of the specialty.
(4) The applicant must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of qualification
in the specialty through peer review. The applicant must provide, as references,
the names of at least ten lawyers, all of whom are licensed and currently in
good standing to practice law in this state, or in any state, or judges, who are
familiar with the competence and qualification of the applicant as a specialist.
None of the references may be persons related to the applicant or, at the time
of application, a partner of or otherwise associated with the applicant in the
practice of law. The applicant by his or her application consents to confiden-
tial inquiry by the board or appropriate disciplinary body and other persons
regarding the applicant’s competence and qualifications to be certified as a spe-
cialist. An applicant must receive a minimum of five favorable peer reviews to
be considered by the board for compliance with this standard.
(A) Each specialty committee shall evaluate the information provided by an
applicant’s references to make a recommendation to the board as to the
applicant’s qualification in the specialty through peer review. The evalua-
tion shall include a determination of the weight to be given to each peer
review and shall take into consideration a reference’s years of practice, pri-
mary practice areas and experience in the specialty, and the context in which
a reference knows the applicant.
(5) The applicant must achieve a satisfactory score on a written examination
designed to test the applicant’s knowledge and ability in the specialty for which
certification is applied. The examination must be applied uniformly to all
applicants within each specialty area. The board shall assure that the contents
and grading of the examination are designed to produce a uniform level of

competence among the various specialties.

(b) All matters concerning the qualification of an applicant for certification,
including, but not limited to, applications, references, tests and test scores, files,
reports, investigations, hearings, findings, recommendations, and adverse deter-
minations shall be confidential so far as is consistent with the effective adminis-
tration of this plan, fairness to the applicant and due process of law.

(c) The board may adopt uniform rules waiving the requirements of Rules
.1720(a)(4) and (5) above for members of a specialty committee, including advi-
sory members, at the time that the initial written examination for that specialty or
any subspecialty of the specialty is given, and permitting said members to file
applications to become a board certified specialist in that specialty upon compli-
ance with all other required minimum standards for certification of specialists.

(d) Upon written request of the applicant and with the recommendation of the
appropriate specialty committee, the board may for good cause shown waive strict
compliance with the criteria relating to substantial involvement, continuing legal
education, or peer review, as those requirements are set forth in the standards for
certification for specialization. However, there shall be no waiver of the require-
ments that the applicant pass a written examination and be licensed to practice law
in North Carolina for five years preceding the application.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 3, 2005; March 10, 2011; March 8, 2012; August 23, 2012;
August 27, 2013

.1721 Minimum Standards for Continued Certification of Specialists

() The period of certification as a specialist shall be five years. During such
period the board or appropriate specialty committee may require evidence from
the specialist of his or her continued qualification for certification as a specialist,
and the specialist must consent to inquiry by the board, or appropriate specialty
committee of lawyers and judges, the appropriate disciplinary body, or others in
the community regarding the specialist’s continued competence and qualification
to be certified as a specialist. Application for and approval of continued certifica-
tion as a specialist shall be required prior to the end of each five-year period. To
qualify for continued certification as a specialist, a lawyer applicant must pay any
required fee, must demonstrate to the board with respect to the specialty both con-
tinued knowledge of the law of this state and continued competence and must
comply with the following minimum standards.

(1) The specialist’s disciplinary record with the courts, the North Carolina State
Bar, and any other government licensing agency supports qualification in the
specialty.
(2) The specialist must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of substantial
involvement in the specialty during the entire period of certification as a spe-
cialist. Substantial involvement for continued certification shall be determined
in accordance with the principles set forth in Rule .1720(a)(2) of this sub-
chapter and the specific standards for each specialty. In addition, unless pro-
hibited or limited by the standards for a particular specialty, the following judi-
cial service may be substituted for the equivalent years of practice experience if
the applicant’s judicial service included presiding over cases in the specialty:
service as a full-time state or federal trial, appellate, or bankruptcy judge
(including service as a federal magistrate judge); service as a judge for the courts
of a federally recognized Indian tribe; service as an administrative law judge for
the Social Security Administration; and service as a commissioner or deputy
commissioner of the Industrial Commission.
(3) The specialist must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of continuing
legal education accredited by the board for the specialty during the period of
certification as a specialist, the minimum being an average of 12 hours of cred-
it for continuing legal education, or its equivalent, for each year during the
entire period of certification as a specialist.

(4) The specialist must comply with the requirements set forth in Rules

.1720(a)(1) and (4) of this subchapter.

(b) Upon written request of the applicant and with the recommendation of the
appropriate specialty committee, the board may for good cause shown waive strict
compliance with the criteria relating to substantial involvement, continuing legal
education, or peer review, as those requirements are set forth in the standards for
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continued certification. Before or after taking a continuing legal education course
that is not in the specialty or a related field, a specialist may petition the board to
approve the program as satisfying the continuing legal education criteria for recer-
tification. The petition shall show the relevancy of the program to the specialist's
proficiency as a specialist, and be referred to the specialty committee for its rec-
ommendation prior to a decision by the board.

(c) After the period of initial certification, a specialist may request, in advance
and in writing, approval from the board for a waiver of one year of the substantial
involvement necessary to satisfy the standards for the specialist's next recertifica-
tion. The specialist may request a waiver of one year of substantial involvement for
every five years that the specialist has met the substantial involvement standard
beginning with the period of initial certification. However, none of the years for
which a waiver is requested may be consecutive. When a waiver of the substantial
involvement requirement is granted, the specialist must satisfy all of the other
requirements for recertification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 6, 2002; February 5, 2009; March 8, 2012; August 27, 2013

.1722 Establishment of Additional Standards

The board may establish, on its own initiative or upon the specialty commit-
tee’s recommendation, additional or more stringent standards for certification
than those provided in Rules .1720 and .172l of this subchapter. Additional stan-
dards or requirements established under this rule need not be the same for initial
certification and continued certification as a specialist. It is the intent of the plan
that all requirements for certification or recertification in any area of specialty shall
be no more or less stringent than the requirements in any other area of specialty.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1723 Revocation or Suspension of Certification as a Specialist

(a) Automatic Revocation. The board shall revoke its certification of a lawyer
as a specialist if the lawyer is disbarred or receives a disciplinary suspension from
the North Carolina State Bar, a North Carolina court of law; o, if the lawyer is
licensed in another jurisdiction in the United States, from a court of law or the
regulatory authority of that jurisdiction. Revocation shall be automatic without
regard for any stay of the suspension period granted by the disciplinary authori-
ty. This provision shall apply to discipline received on or after the effective date
of this provision.

(b) Discretionary Revocation or Suspension. The board may revoke its certifi-
cation of a lawyer as a specialist if the specialty is terminated or may suspend or
revoke such certification if it is determined, upon the board’s own initiative or
upon recommendation of the appropriate specialty committee and after hearing
before the board as provided in Rule .1802, that

(1) the certification of the lawyer as a specialist was made contrary to the rules
and regulations of the board;
(2) the lawyer certified as a specialist made a false representation, omission or
misstatement of material fact to the board or appropriate specialty committee;
(3) the lawyer certified as a specialist has failed to abide by all rules and regu-
lations promulgated by the board;
(4) the lawyer certified as a specialist has failed to pay the fees required;
(5) the lawyer certified as a specialist no longer meets the standards established
by the board for the certification of specialists;
(6) the lawyer certified as a specialist received public discipline from the North
Carolina State Bar on or after the effective date of this provision, other than
suspension or disbarment from practice and the board finds that the conduct
for which the professional discipline was received reflects adversely on the spe-
cialization program and the lawyer's qualification as a specialist; or
(7) the lawyer certified as a specialist was sanctioned or received public disci-
pline on or after the effective date of this provision from any state or federal
court or, if the lawyer is licensed in another jurisdiction, from the regulatory
authority of that jurisdiction in the United States, and the board finds that
the conduct for which the sanctions or professional discipline was received
reflects adversely on the specialization program and the lawyer's qualification
as a specialist.

(¢) Report to Board. A lawyer certified as a specialist has a duty to inform the
board promptly of any fact or circumstance described in Rules .1723(a) and (b)

above.

(d) Reinstatement. If the board revokes its certification of a lawyer as a spe-
cialist, the lawyer cannot again be certified as a specialist unless he or she so qual-
ifies upon application made as if for initial certification as a specialist and upon
such other conditions as the board may prescribe. If the board suspends certifica-
tion of a lawyer as a specialist, such certification cannot be reinstated except upon
the lawyer’s application therefor and compliance with such conditions and require-
ments as the board may prescribe.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 5, 2004

.1724 Right to Hearing and Appeal to Council

A lawyer who is denied certification or continued certification as a specialist or
whose certification is suspended or revoked shall have the right to a hearing before
the board and, thereafter, the right to appeal the ruling made thereon by the board
to the council under such rules and regulations as the board and council may pre-
scribe. (See Section .1800 of this subchapter.)

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1725 Areas of Specialty
There are hereby recognized the following specialties:
(1) bankruptcy law
(a) consumer bankruptcy law
(b) business bankruptcy law
(2) estate planning and probate law
(3) real property law
(a) real property - residential
(b) real property - business, commercial, and industrial
(4) family law
(5) criminal law
(a) state criminal law
(b) juvenile delinquency law
(6) immigration law.
(7) workers’ compensation law
(8) Social Security disability law
(9) elder law
(10) appellate practice
(11) trademark law
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended March 2, 2006; February 5, 2009; March 8, 2012; March 6, 2014

.1726 Certification Standards of the Specialties of Bankruptcy Law, Estate
Planning and Probate Law, Real Property Law, Family Law, and Criminal Law

Previous decisions approving the certification standards for the areas of spe-
cialty listed above are hereby reaffirmed.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 27, 2003

Section .1800 Hearing and Appeal Rules of the
Board of Legal Specialization

.1801 Incomplete Applications; Reconsideration of Applications Rejected by
Specialty Committee; and Reconsideration Procedure

(a) Incomplete Applications. The executive director of the North Carolina State
Bar Board of Legal Specialization (the board) will review every application to deter-
mine if the application is complete. An application is incomplete if it does not
include complete answers to every question on the application and copies of all doc-
uments requested on the application. The applicant will be notified in writing if an
application is incomplete. The applicant must submit the information necessary to
complete the applicaton within 21 days of the date of the notice. If the applicant
fails to provide the required information during the requisite time period, the exec-
utive director will return the application to the applicant together with a refund of
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the application fee less a fifty dollar ($50) administrative fee. The decision of the
executive director to reject an application as incomplete is final unless the applicant
shows good cause for an extension of time to provide the required information.
This provision does not apply to an application with respect to which fewer than
five completed peer review forms have been timely filed with the board.

(b) Denial of Application by Specialty Committee. The executive director shall
refer all complete applications to the specialty committee for review for compliance
with the standards for certification in the specialty area for which certification is
sought.

After reviewing the applications, the specialty committee shall recommend to
the board the acceptance or rejection of the applications. The specialty committee
shall notify the board of its recommendations in writing and the reason for any neg-
ative recommendation must be specified.

(1) Notification to Applicant of the Specialty Committee's Action. The execu-
tive director shall promptly notify the applicant in writing of the specialty com-
mittee's recommendation of rejection of the application and the board's inten-
tion to act in accordance with the committee's recommendation. The notifica-
tion must specify the reason for the recommendation of rejection of the appli-
cation and shall inform the applicant of the right to petition pursuant to para-
graph (c) of this rule for reconsideration of the recommendation of the special-
ty committee.

(c) Petition for Reconsideration. Within 14 days of the date of the notice from
the executive director that an application has been recommended for rejection by a
specialty committee, the applicant may petition the board for reconsideration. The
petition shall be in writing and shall include the following information: the appli-
cant's election between a reconsideration hearing on the written record or in-per-
son; and the reasons for which the applicant believes the specialty committee's rec-
ommendation should not be accepted.

(d) Reconsideration Procedure. Upon receipt of a petition filed pursuant to
paragraph (c) of this rule, a three-member panel of the board, to be appointed by
the chairperson of the board, shall reconsider an application pursuant to the fol-
lowing procedures:

(1) Notice. The chairperson of the panel shall set the time and place of the hear-
ing to reconsider the applicant's application as soon as practicable after the
applicant's request for reconsideration is received. The applicant shall be noti-
fied of the date at least 10 days prior to the time set for the hearing.
(2) Reconsideration on the Written Record. If the applicant elects to have the
matter decided on the written record, the applicant will not be present at the
hearing and no witnesses will appear before the panel except the executive direc-
tor of the specialization program, or a staff designee, who shall provide admin-
istrative support to the panel. At least 10 days prior to the hearing, the applicant
shall provide the panel with copies of any documents that the applicant would
like to be considered by the panel.
(3) Reconsideration In-Person. If the applicant elects to be present at the hear-
ing, the applicant may be represented by counsel or represent himself or herself
at such hearing. The applicant may offer witnesses and documents and may
question any witness. At least 10 days prior to the hearing, the applicant shall
provide the panel with copies of any documents that the applicant wants con-
sidered by the panel and, if the reconsideration is in-person, with the names of
prospective witnesses. At least ten days prior to the hearing, the applicant shall
be provided with copies of any documents that the executive director will sub-
mit to the panel, except confidential peer review forms or information, and with
the names of prospective witnesses. Additional documents may be considered
at the discretion of the panel.

(4) Burden of Proof. The applicant must make a clear and convincing show-

ing that the application satisfies the standards for certification in the applica-

ble specialty
(5) Conduct of Reconsideration Hearing.

(A) Preservation of Record. The hearing shall be recorded unless the applicant
agrees in writing that the hearing shall not be recorded or, if the applicant
wants an official transcript, the applicant pays the costs associated with
obtaining a court reporter and makes all arrangements for the court reporter's
services and for the preparation of the transcript.

(B) Procedural Rules. The reconsideration hearing shall not be conducted
according to technical rules relating to evidence and witnesses. Any relevant
evidence shall be admitted and may be considered by the panel according to

its probative value if it is the sort of evidence on which responsible persons are
accustomed to rely in the conduct of serious affairs, regardless of any common
law or statutory rule which might make improper the admission of such evi-
dence over objection in civil actions.

(C) Decision of the Panel. The decision of the panel shall be by a majority of
the members of the panel and shall be binding upon the board. Written nod-
fication of the decision shall be sent to the applicant. If the board's decision is
unfavorable, the notification shall set forth the grounds for the decision and
shall notify the applicant of the right to appeal the decision to the North
Carolina State Bar Council (the council) pursuant to Rule .1804 of this sub-
chapter.

(e) Failure of Applicant to Petition the Board for Reconsideration Within the
Time Allowed by These Procedures. If the applicant does not petition the board for
reconsideration of the specialty committee's recommendation of rejection of the
application within the time allowed by these rules, the board shall act on the mat-
ter at its next board meeting.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended June 1, 1995; November 16, 2006; February 5, 2009; March 11,
2010; September 24, 2015

.1802 Denial, Revocation, or Suspension of Continued Certification as a
Specialist

(@) Denial of Continued Certification. The board, upon its initative or upon
recommendation of the appropriate specialty committee, may deny continued cer-
tification of a specialist, if the applicant does not meet the requirements as found in
Rule .1721(a) of this subchapter.

(b) Revocation and Suspension of Certification as a Specialist. The board shall
revoke the certification of a lawyer as provided in Rule .1723(a) of this subchapter
and may revoke or suspend the certification of a lawyer as provided in Rule
.1723(b) of this subchapter.

(¢) Notification of Board Action. The executive director shall notify the lawyer
of the board's action to grant or deny continued certification as a specialist upon
application for continued certification pursuant to Rule .1721(a) of this subchap-
ter, or to revoke or suspend continued certification pursuant to Rule .1723(a) or (b)
of this subchapter. If the board's action is unfavorable, the notification shall set forth
the grounds for the action and shall notify the lawyer of the right to a hearing if
allowed by these rules.

(d) Request for Hearing. Within 14 days of the date of the notice from the exec-
utive director of the board that the lawyer has been denied continued certification
pursuant to Rule .1721(a) of this subchapter or that certification has been revoked
or suspended pursuant to Rule .1723(b) of this subchapter, the lawyer must request
a hearing before the board in writing, There is no right to a hearing upon automatic
revocation pursuant to Rule .1723(a) of this subchapter.

(¢) Hearing Procedure. Except as set forth in Rule .1802(f) below, the proce-
dures set forth in Rule .1801(d) of this subchapter shall be followed when a lawyer
requests a hearing regarding the denial of continued certification pursuant to Rule
.1721(a) of this subchapter or the revocation or suspension of certification under
Rule .1723(b) of this subchapter.

(f) Burden of Proof: Preponderance of the Evidence. A three-member panel of
the board shall apply the preponderance of the evidence rule in determining
whether the lawyer's certification should be continued, revoked, or suspended. The
burden of proof is upon the lawyer.

(¢) Notification of Board's Decision. After the hearing, the board shall timely
notify the lawyer of its decision regarding continued certification as a specialist. If
the board's decision is unfavorable, the notification shall set forth the grounds for
the decision and the lawyer's appeal rights under Rule .1804 of this subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 5, 2004; March 11, 2010

.1803 Reconsideration of Failed Examination

(a) Review of Examination. Within 30 days of the date of the notice from the
board's executive director that the applicant has failed the written examination, the
applicant may review his or her examination at the office of the board at a time
designated by the executive director. The applicant will be given the applicant's
scores for each question on the examination. The applicant shall not copy, tran-
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scribe, or remove the examination from the board's office (or any other location
established by the board for the review of the examination) and shall be subject to
such other restrictions as the board deems necessary to protect the content of the
examination.

(b) Petition for Grade Review. If; after reviewing the examination, the appli-
cant feels an error or errors were made in the grading, the applicant may file with
the executive director a petition for grade review. The petition must be filed with-
in 30 days after the last day of the exam review period and should set out in detail
the examination questions and answers which, in the opinion of the applicant,
have been incorrectly graded. Supporting information may be filed to substanti-
ate the applicant's claim.

(¢) Denial of Petition by Chair. The director of the specialization program shall
review the petition and determine whether, if all grading objections of the peti-
tioner are decided in the petitioner’s favor, the petitioner’s grade on the examina-
tion would be changed to a passing grade. If the director determines that the peti-
tioner’s grade would not be changed to passing, the director shall notify the chair
who may deny the petition on this basis.

(d) Review Procedure. The applicant's examination and petition shall be sub-
mitted to a panel consisting of three members of the specialty committee (the
grade review panel). All identifying information shall be redacted from the exam-
ination and petition prior to submission to the grade review panel. The grade
review panel shall review the petition of the applicant and determine whether the
grade of the examination should be changed. The grade review panel shall make
awritten report to the board setting forth its recommendation relative to the grade
on the applicant's examination and an explanation of its recommendation.

(e) Decision of the Board. The board shall consider the petition and the report
of the grade review panel and shall certify the applicant if it determines by major-
ity vote that the applicant has satisfied all of the standards for certification.

(f) Failure of Examination Prepared and Administered by a Testing
Organization on Behalf of the Board. Notwithstanding paragraphs (a) — (d) of this
rule, if the board is utilizing a qualified organization to prepare and administer the
certification examination for a specialty pursuant to Rule .1716(10) of this sub-
chapter, an applicant for such specialty shall only be entitled to the review and
appeal procedures of the organization.

History Note: Statutory Authority G.S. 84-23

Adopted March 11, 2010

Amended March 6, 2014; September 24, 2015

.1804 Appeal to the Council

() Appealable Decisions. An appeal may be taken to the council from a deci-
sion of the board which denies an applicant certification (i.e., when an applicant's
application has been rejected because it is not in compliance with the standards for
certification or when an applicant fails the written specialty examination), denies an
applicant continued certification as a specialist, or suspends or revokes a specialist's
certification. The rejection of an application because it is incomplete shall not be
appealable. (Persons who appeal the board's decision are referred to herein as appel-
lants.)

(b) Filing the Appeal. An appeal from a decision of the board as described in
paragraph (a) may be taken by filing with the executive director of the North
Carolina State Bar (the State Bar) a written notice of appeal not later than 21 days
after the date of the notice of the board's decision to the applicant who is denied
certification or continued certification or to a lawyer whose certification is sus-
pended or revoked.

(¢) Time and Place of Hearing. The appeal will be scheduled for hearing at a
time set by the council. The executive director of the State Bar shall notify the appel-
lant and the board of the time and place of the hearing before the council.

(d) Record on Appeal to the Council.

(1) The record on appeal to the council shall consist of all documents and oral

statements by witnesses offered at any reconsideration hearing. The executive

director of the board shall assemble the record and certify it to the executive
director of the State Bar and notify the appellant of such action.

(2) If a court reporter was present at a reconsideration hearing at the election of

the appellant, the appellant shall make prompt arrangement with the court

reporter to obtain and have filed with the executive director of the State Bar a

complete transcript of the hearing. Failure of the appellant to make such

arrangements and pay the costs shall be grounds for dismissal of the appeal.

(e) Parties Appearing Before the Council. The appellant may request to appear,
with or without counsel, before the council and make oral argument. The board
may appear on its own behalf or by counsel.

(f) Appeal Procedure. The council shall consider the appeal en banc. The coun-
cil shall consider only the record on appeal, briefs, and oral arguments. The deci-
sion of the council shall be by a majority of those members voting. All council
members present at the hearing may participate in the discussion and deliberation
of the appeal. Members of the board who also serve on the council are recused from
voting on the appeal.

(g) Scope of Review. Review by the council shall be limited to whether the
appellant was provided with procedural rights and whether the board, or the recon-
sideration panel where applicable, applied the correct procedural standards and
State Bar rules in rendering its decision. The appellant shall have the burden of
making a clear and convincing showing of arbitrary, capricious, or fraudulent denial
of procedural rights or misapplication of the procedural standards or State Bar rules.

(h) Notice of the Council's Decision. The appellant shall receive written notice
of the council's decision.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 11, 2010

.1805 Judicial Review

(a) Appeals - The appellant or the board may appeal from an adverse ruling by
the council.

(b) Wake County Superior Court - All appeals from the council shall lie to the
Wake County Superior Court. (See N.C. Staze Bar v. Du Monz, 304 N.C. 627, 286
S.E.2d 89 (1982).)

(¢) Judicial Review Procedures - Article 4 of G.S. 150-B shall be complied with
by all parties relative to the procedures for judicial review of the council’s decision.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.1806 Additional Rules Pertaining to Hearing and Appeals

(@) Notices. Every notice required by these rules shall be deemed sufficient if
sent to the applicant at the address listed on the applicant's last application to the
board or the address in the official membership records of the State Bar.

(b) Expenses Related to Hearings and Appeals. In its discretion, the board may
direct that the necessary expenses incurred in any investigation, processing, and
hearing of any matter to the board or appeal to the council be paid by the board or
appeal to the council be paid by the board. However, all expenses related to travel
to any hearing or appeal for the applicant, his or her attorney, and witnesses called
by the applicant shall be paid by the applicant.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 11, 2010

Section .2100 Certification Standards for the Real
Property Law Specialty

.2101 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) hereby
designates real property law, including the subspecialties of real property-residential
transactions and real property-business, commercial, and industrial transactions, as
a field of law for which certification of specialists under the North Carolina Plan of
Legal Specialization (see Section .1700 of this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2102 Definition of Specialty

The specialty of real property law is the practice of law dealing with real prop-
erty transactions, including title examination, property transfers, financing, leases,
and determination of property rights. Subspecialties in the field are identified and
defined as follows:

(@) Real Property Law-Residential Transactions - The practice of law dealing
with the acquisition, ownership, leasing, financing, use, transfer and disposition, of

residential and real property by individuals;
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(b) Real Property Law-Business, Commercial, and Industrial Transactions - The
practice of law dealing with the acquisition, ownership, leasing, management,
financing, development, use, transfer, and disposition of residential, business, com-
mercial, and industrial real property.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2103 Recognition as a Specialist in Real Property Law

A lawyer may qualify as a specialist by meeting the standards set for one or both
of the subspecialties. If a lawyer qualifies as a specialist in real property law by meet-
ing the standards set for the real property law-residential transactions subspecialty,
the lawyer shall be entitled to represent that he or she is a “Board Certified Specialist
in Real Property Law-Residential Transactions.” If a lawyer qualifies as a specialist
in real property law by meeting the standards set for the real property law-business,
commercial, and industrial transactions, the lawyer shall be entitled to represent
that he or she is a “Board Certified Specialist in Real Property Law-Business,
Commercial, and Industrial Transactions.” If a lawyer qualifies as a specialist in real
property law by meeting the standards set for both the real property law-residential
transactions subspecialty and the real property law-business, commercial, and
industrial transactions subspecialty, the lawyer shall be entitled to represent that he
or she is a “Board Certified Specialist in Real Property Law-Residential, Business,
Commercial, and Industrial Transactions.”

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2104 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in real property law
shall be governed by the provisions of the North Carolina Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2105 Standards for Certification as a Specialist in Real Property Law

Each applicant for certification as a specialist in real property law shall meet
the minimum standards set forth in Rule .1720 of this subchapter.

In addition, each applicant shall meet the following standards for certification
in real property law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of real
property law.

(1) Substantial involvement shall mean during the five years preceding the

application, the applicant has devoted an average of at least 500 hours a year

to the practice of real property law, but not less than 400 hours in any one year.

(2) Practice shall mean substantive legal work done primarily for the purpose

of legal advice or representation, or a practice equivalent.

(3) Practice equivalent means service as a law professor concentrating in the

teaching of real property law. Teaching may be substituted for one year of

experience to meet the five-year requirement.

(c) Continuing Legal Education - An applicant must have earned no less
than 36 hours of accredited continuing legal education (CLE) credits in real
property law during the three years preceding application with not less than
six credits in any one year. Of the 36 hours of CLE, at least 30 hours shall
be in real property law and the balance may be in the related areas of envi-
ronmental law, taxation, business organizations, estate planning and probate
law, and elder law.

(d) Peer review - An applicant must make a satisfactory showing of qualifica-
tion through peer review. An applicant must provide the names of ten lawyers or
judges who are familiar with the competence and qualification of the applicant
in the specialty field. Written peer reference forms will be sent by the board or
the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be

licensed and in good standing to practice in North Carolina. An applicant con-
sents to the confidential inquiry by the board or the specialty committee of the
submitted references and other persons concerning the applicant's competence
and qualification.
(1) A reference may not be related by blood or marriage to the applicant nor
may the reference be a partner or associate of the applicant at the time of the
application.
(2) The references shall be given on standardized forms provided by the board
with the application for certification in the specialty field. These forms shall
be returned directly to the specialty committee.
(e) Examinations - The applicant must pass a written examination designed
to test the applicant's knowledge and ability in real property law.
(1) Terms - The examination(s) shall be in written form and shall be given
annually. The examination(s) shall be administered and graded uniformly by
the specialty committee.
(2) Subject Matter - The examination shall cover the applicant's knowledge
in the following topics in real property law or in the subspecialty or subspe-
cialties that the applicant has elected:
(A) title examinations, property transfers, financing, leases, and determina-
tion of property rights;
(B) the acquisition, ownership, leasing, financing, use, transfer, and dispo-
sition of residential real property by individuals;
(C) the acquisition, ownership, leasing, management, financing, develop-
ment, use, transfer, and disposition of residential, business, commercial,
and industrial real property.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended October 9, 2008

.2106 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the cer-
tification period, a certified specialist who desires continued certification
must apply for continued certification within the time limit described in
Rule .2106(d) below. No examination will be required for continued certi-
fication. However, each applicant for continued certification as a specialist
shall comply with the specific requirements set forth below in addition to
any general standards required by the board of all applicants for continued
certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2105(b) of this subchapter.

(b) Continuing Legal Education - The specialist must have earned no less
than 60 hours of accredited continuing legal education credits in real property
law as accredited by the board with not less than six credits earned in any one
year. Of the 60 hours of CLE, at least 50 hours shall be in real property law and
the balance may be in the related areas of environmental law, taxation, business
organizations, estate planning and probate law,and elder law.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2105(d) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than one hundred eighty (180) days nor less than ninety days
prior to the expiration of the prior period of certification.

() Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2105
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2105 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended October 9, 2008

.2107 Applicability of Other Requirements
The specific standards set forth herein for certification of specialists in real
property law are subject to any general requirement, standard, or procedure
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adopted by the board applicable to all applicants for certification or continued
certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .2200 Certification Standards for the
Bankruptcy Law Specialty

.2201 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates bankruptcy law, including the subspecialties of consumer bank-
ruptcy law and business bankruptcy law, as a field of law for which certification
of specialists under the Plan of Legal Specialization (see Section .1700 of this sub-
chapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2202 Definition of Specialty

The specialty of bankruptcy law is the practice of law dealing with all laws
and procedures involving the rights, obligations, and remedies between debtors
and creditors in potential or pending federal bankruptcy cases and state insol-
vency actions. Subspecialties in the field are identified and defined as follows:

(a) Consumer Bankruptcy Law - The practice of law dealing with con-
sumer bankruptcy and the representation of interested parties in contested
matters or adversary proceedings in individual filings of Chapter 7, Chapter
12, or Chapter 13;

(b) Business Bankruptcy Law - The practice of law dealing with business
bankruptcy and the representation of interested parties in contested matters or
adversary proceedings in bankruptcy cases filed on behalf of debtors who are or
have been engaged in business prior to an entity filing Chapter 7, Chapter 9,
Chapter 11, or Chapter 12.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2203 Recognition as a Specialist in Bankruptcy Law

A lawyer may qualify as a specialist by meeting the standards set for one or
both of the subspecialties. If a lawyer qualifies as a specialist in bankruptcy law
by meeting the standards set for the consumer bankruptcy law subspecialty, the
lawyer shall be entitled to represent that he or she is a “Board Certified Specialist
in Consumer Bankruptcy Law.” If a lawyer qualifies as a specialist in bankrupt-
cy law by meeting the standards set for the business bankruptcy law subspecial-
ty, the lawyer shall be entitled to represent that he or she is a “Board Certified
Specialist in Business Bankruptcy Law.” If a lawyer qualifies as a specialist in
bankruptcy law by meeting the standards set for both the consumer bankruptcy
law and the business bankruptcy law subspecialties, the lawyer shall be entitled
to represent that he or she is a “Board Certified Specialist in Business and
Consumer Bankruptcy Law.”

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2204 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in bankruptcy law shall
be governed by the provisions of the Plan of Legal Specialization (see Section
.1700 of this subchapter) as supplemented by these standards for certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2205 Standards for Certification as a Specialist in Bankruptcy Law

Each applicant for certification as a specialist in bankruptcy law shall meet the
minimum standards set forth in Rule .1720 of this subchapter. In addition, each
applicant shall meet the following standards for certification as a specialist in
bankruptcy law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North

Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
bankruptcy law.

(1) Substantial involvement shall mean during the five years preceding the

application, the applicant has devoted an average of at least 500 hours a year

to the practice of bankruptcy law, but not less than 400 hours in any one year.

(2) Practice shall mean substantive legal work done primarily for the purpose

of legal advice or representation, or a practice equivalent.

(3) Practice equivalent shall mean, after admission to the bar of any state,

District of Columbia, or a U.S. territorial possession

(A) service as a judge of any bankruptcy court, service as a cletk of any
bankruptcy court, or service as a standing trustee;

(B) corporate or government service, including military service, after
admission to the bar of any state, the District of Columbia, or any U.S. ter-
ritorial possession, but only if the bankruptcy work done was legal advice
or representation of the corporation, governmental unit, or individuals
connected therewith;

(C) service as a deputy or assistant clerk of any bankruptcy court, as a
research assistant to a bankruptcy judge, or as a law professor teaching
bankruptcy and/or debtor-creditor related courses may be substituted for
one year of experience to meet the five-year requirement.

(c) Continuing Legal Education - An applicant must have earned no less than
36 hours of accredited continuing legal education (CLE) credits in bankruptcy
law, during the three years preceding application with not less than 6 credits in
any one year.

(d) Peer Review - An applicant must make a satisfactory showing of quali-
fication through peer review. An applicant must provide the names of ten
lawyers or judges who are familiar with the competence and qualification of the
applicant in the specialty field. Written peer reference forms will be sent by the
board or the specialty committee to each of the references. Completed peer ref-
erence forms must be received from at least five of the references. All references
must be licensed and in good standing to practice in North Carolina. An appli-
cant consents to the confidential inquiry by the board or the specialty com-
mittee of the submitted references and other persons concerning the applicant's
competence and qualification.

(1) A reference may not be a judge of any bankruptcy court.

(2) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(3) The references shall be given on standardized forms provided by the board

with the application for certification in the specialty field. These forms shall

be returned directly to the specialty committee.

(¢) Examination - The applicant must pass a written examination designed
to test the applicants knowledge and ability in bankruptcy law.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended November 16, 2006

.2206 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the cer-
tification period, a certified specialist who desires continued certification
must apply for continued certification within the time limit described in
Rule .2206(d) below. No examination will be required for continued certi-
fication. However, each applicant for continued certification as a specialist
shall comply with the specific requirements set forth below in addition to
any general standards required by the board of all applicants for continued
certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2205(b) of this subchapter.

(b) Continuing Legal Education - Since last certified, a specialist must have
earned no less than 60 hours of accredited continued legal education credits in
bankruptcy law with not less than 6 credits earned in any one year.

(c) Peer Review - The specialist must comply with the requirements of Rule

.2205(d) of this subchapter.
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(d) Application for continued certification shall be made not more than
180 days nor less than 90 days prior to the expiration of the prior period of cer-
tification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2205
of this subchapter, including the examination.

(F) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2205 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2207 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in bank-
ruptcy law are subject to any general requirement, standard, or procedure adopt-
ed by the board applicable to all applicants for certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .2300 Certification Standards for the Estate
Planning and Probate Law Specialty

.2301 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates estate planning and probate law as a field of law for which certifi-
cation of specialists under the Plan of Legal Specialization (see Section .1700 of
this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2302 Definition of Specialty

The specialty of estate planning and probate law is the practice of law deal-
ing with planning for conservation and disposition of estates, including consid-
eration of federal and state tax consequences; preparation of legal instruments to
effectuate estate plans; and probate of wills and administration of estates, includ-
ing federal and state tax matters.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2303 Recognition as a Specialist in Estate Planning and Probate Law

If a lawyer qualifies as a specialist in estate planning and probate law by meet-
ing the standards set for the specialty, the lawyer shall be entitled to represent that
he or she is a “Board Certified Specialist in Estate Planning and Probate Law.”

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2304 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in estate planning and
probate law shall be governed by the provisions of the Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2305 Standards for Certification as a Specialist in Estate Planning and
Probate Law

Each applicant for certification as a specialist in estate planning and probate
law shall meet the minimum standards set forth in Rule .1720 of this subchap-
ter. In addition, each applicant shall meet the following standards for certifica-
tion as a specialist in estate planning and probate law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - The applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of estate
planning and probate law.

(1) Substantial involvement shall be measured as follows:

(A) Time Spent - During the five years preceding the application, the appli-
cant has devoted an average of at least 500 hours a year to the practice of
estate planning and probate law, but not less than 400 hours in any one
year;
(B) Experience Gained - During the five years immediately preceding
application, the applicant shall have had continuing involvement in a sub-
stantial portion of the activities described in each of the following para-
graphs:
(i) counseled persons in estate planning, including giving advice with
respect to gifts, life insurance, wills, trusts, business arrangements and
agreements, and other estate planning matters;
(ii) prepared or supervised the preparation of (1) estate planning instru-
ments, such as simple and complex wills (including provisions for testa-
mentary trusts, marital deductions and elections), revocable and irrevo-
cable inter vivos trusts (including short-term and minor's trusts), busi-
ness planning agreements (including buy-sell agreements and employ-
ment contracts), powets of attorney and other estate planning instru-
ments; and (2) federal and state gift tax returns, including representation
before the Internal Revenue Service and the North Carolina Department
of Revenue in connection with gift tax returns;
(iii) handled or advised with respect to the probate of wills and the
administration of decedents’ estates, including representation of the per-
sonal representative before the cletk of superior court, guardianship, will
contest, and declaratory judgment actions;
(iv) prepared, reviewed or supervised the preparation of federal estate tax
returns, North Carolina inheritance tax returns, and federal and state
fiduciary income tax returns, including representation before the Internal
Revenue Service and the North Carolina Department of Revenue in con-
nection with such tax returns and related controversies.

(2) Practice shall mean substantive legal work done primarily for the purpose

of legal advice or representation, or a practice equivalent.

(3) Practice equivalent shall mean

(A) receipt of an LL.M. degree in taxation or estate planning and probate
law (or such other related fields approved by the specialty committee and
the board from an approved law school) may be substituted for one year of
experience to meet the five-year requirement;

(B) service as a trust officer with a corporate fiduciary having duties prima-
rily in the area of estate and trust administration, may be substituted for
one year of experience to meet the five-year requirement;

(C) service as a law professor concentrating in the teaching of taxation or
estate planning and probate law (or such other related fields approved by
the specialty committee and the board). Such service may be substituted for
one year of experience to meet the five-year requirement.

() Continuing Legal Education - An applicant must have earned no less than
72 hours of accredited continuing legal education (CLE) credits in estate plan-
ning and probate law during the three years preceding application. Of the 72
hours of CLE, at least 45 hours shall be in estate planning and probate law (pro-
vided, however, that eight of the 45 hours may be in the related areas of elder law,
Medicaid planning, and guardianship), and the balance may be in the related
areas of taxation, business organizations, real property, family law, elder law,
Medicaid planning, and guardianship.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges, all of whom are familiar with the competence and qualification of the
applicant in the specialty field. Written peer reference forms will be sent by the
board or the specialty committee to each of the references. Completed peer ref-
erence forms must be received from at least five of the references. All references
must be licensed and in good standing to practice in North Carolina. An appli-
cant consents to the confidential inquiry by the board or the specialty commit-
tee of the submitted references and other persons concerning the applicant's
competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor
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may the reference be a partner or associate of the applicant at the time of the
application.
(2) The references shall be given on standardized forms provided by the board
with the application for certification in the specialty field. These forms shall
be returned directly to the specialty committee.
(e) Examination - The applicant must pass a written examination designed to
test the applicant's knowledge and ability in estate planning and probate law.
(1) Terms - The examination shall be in written form and shall be given annu-
ally. The examination shall be administered and graded uniformly by the spe-
cialty committee.
(2) Subject Matter - The examination shall cover the applicant's knowledge
and application of the law in the following topics:
(A) federal and North Carolina gift taxes;
(B) federal estate tax;
(C) North Carolina inheritance tax;
(D) federal and North Carolina fiduciary income taxes;
(E) federal and North Carolina income taxes as they apply to the final
returns of the decedent and his or her surviving spouse;
(F) North Carolina law of wills and trusts;
(G) North Carolina probate law, including fiduciary accounting;
(H) federal and North Carolina income and gift tax laws as they apply to
revocable and irrevocable inter vivos trusts:
(I) North Carolina law of business organizations, family law, and property
law as they may be applicable to estate planning transactions;
(J) federal and North Carolina tax law applicable to partnerships and cor-
porations (including S corporations) which may be encountered in estate
planning and administration.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended October 9, 2008

.2306 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the cer-
tification period, a certified specialist who desires continued certification
must apply for continued certification within the time limit described in
Rule .2306(d) below. No examination will be required for continued certi-
fication. However, each applicant for continued certification as a specialist
shall comply with the specific requirements set forth below in addition to
any general standards required by the board of all applicants for continued
certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2305(b) of this subchapter.

(b) Continuing Legal Education - Since last certified, a specialist must
have earned no less than 120 hours of accredited continuing legal education
credits in estate planning and probate law. Of the 120 hours of CLE at least
75 hours shall be in estate planning and probate law (provided, however,
that 15 of the 75 hours may be in the related areas of elder law, Medicaid
planning, and guardianship), and the balance may be in the related areas of
taxation, business organizations, real property, family law, elder law,
Medicaid planning, and guardianship.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2305(d) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days nor less than 90 days prior to the expiration of the
prior period of certification.

() Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2305
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2305 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended October 9, 2008

.2307 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in estate
planning and probate law are subject to any general requirement, standard, or
procedure adopted by the board applicable to all applicants for certification or
continued certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .2400 Certification Standards for the Family
Law Specialty

.2401 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates family law as a field of law for which certification of specialists
under the North Carolina Plan of Legal Specialization (see Section .1700 of this
subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2402 Definition of Specialty

The specialty of family law is the practice of law relating to marriage, divorce,
alimony, child custody and support, equitable distribution, enforcement of sup-
port, domestic violence, bastardy, and adoption.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2403 Recognition as a Specialist in Family Law

If a lawyer qualifies as a specialist in family law by meeting the standards set
for the specialty, the lawyer shall be entitled to represent that he or she is a “Board
Certified Specialist in Family Law.”

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2404 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in family law shall be
governed by the provisions of the North Carolina Plan of Legal Specialization (see
Section .1700 of this subchapter) as supplemented by these standards for certifi-
cation.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2405 Standards for Certification as a Specialist in Family Law

Each applicant for certification as a specialist in family law shall meet the min-
imum standards set forth in Rule .1720 of this subchapter. In addition, each appli-
cant shall meet the following standards for certification as a specialist in family law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
family law.

(1) Substantial involvement shall mean during the five years preceding the

application, the applicant has devoted an average of at least 600 hours a year

to the practice of family law; and not less than 400 hours during any one year.

(2) Practice shall mean substantive legal work done primarily for the purpose

of legal advice or representation, or a practice equivalent.

(3) Practice equivalent shall mean

(A) service as a law professor concentrating in the teaching of family law.
Such service may be substituted for one year of experience to meet the five-
year requirement.

(B) service as a district court judge in North Carolina, hearing a substantial
number of family law cases. Such service may be substituted for one year of
experience to meet the five-year requirement.
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(c) Continuing Legal Education - During the three calendar years prior to
the year of application and the portion of the calendar year immediately prior
to application, an applicant must have earned no less than 45 hours of accred-
ited continuing legal education (CLE) credits in family law, nine of which may
be in related fields. Related fields shall include taxation, trial advocacy, evi-
dence, negotiation (including training in mediation, arbitration, and collabo-
rative law), juvenile law, real property, estate planning and probate law, busi-
ness organizations, employee benefits, bankruptcy, elder law, and immigration
law. Only nine hours of CLE credit will be recognized for attendance at an
extended negotiation or mediation training course. Parenting coordinator
training will not qualify for family law or related field hours. At least 9 hours
of CLE in family law or related fields must be taken during each of the three
calendar years preceding application.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be
licensed and in good standing to practice in North Carolina. An applicant con-
sents to the confidential inquiry by the board or the specialty committee of the
submitted references and other persons concerning the applicant's competence
and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms provided by the board

with the application for certification in the specialty field. These forms shall

be returned directly to the specialty committee.

(e) Examination - The applicant must pass a written examination designed to
test the applicant's knowledge and ability in family law.

(1) Terms - The examination shall be in written form and shall be given annu-

ally. The examination shall be administered and graded uniformly by the spe-

cialty committee.

(2) Subject Matter - The examination shall cover the applicant's knowledge

and application of the law relating to marriage, divorce, alimony, child cus-

tody and support, equitable distribution, enforcement of support, domestic
violence, bastardy, and adoption including, but not limited to, the following:
(A) contempt (Chapter 5A of the North Carolina General Statutes);
(B) adoptions (Chapter 48);
(C) bastardy (Chapter 49);
(D) divorce and alimony (Chapter 50);
(E) Uniform Child Custody Jurisdiction and Enforcement Act (Chapter
50A);
(F) domestic violence (Chapter 50B; Chapter 50C);
(G) marriage (Chapter 51);
(H) powers and liabilities of married persons (Chapter 52);
(I) Uniform Interstate Family Support Act (Chapter 52C);
(J) Uniform Premarital Agreement Act (Chapter 52B);
(K) termination of parental rights, as relating to adoption and termination
for failure to provide support (Chapter 7B, Article 11);
(L) garnishment and enforcement of child support obligations (Chapter
110, Article 9);
(M) Parental Kidnapping Prevention Act (28 U.S.C.§1738A);
(N) Internal Revenue Code §§ 71 (Alimony), 215 (Alimony Deduction),
121 (Exclusion of Gain from the Sale of Principal Residence), 151 and 152
(Dependency Exemptions), 1041 (Transfer of Property Incidental to
Divorce), 2043 and 2516 (Gift Tax Exception), 414(p) (Defining QDRO
Requirements), 408 (d)(6) (IRA Transfer Requirements for Non-Taxable
Event), and regulations interpretive of these Code sections; and
(O) Federal Wiretap Law.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 5, 2002; February 27, 2003; October 9, 2008

.2406 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certification must apply
for continued certification within the time limit described in Rule .2406(d)
below. No examination will be required for continued certification. However,
each applicant for continued certification as a specialist shall comply with the
specific requirements set forth below in addition to any general standards
required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2405(b) of this subchapter.

(b) Continuing Legal Education - Since last certified, a specialist must have
earned no less than 60 hours of accredited continuing legal education credits in
family law or related fields. Not less than nine credits may be earned in any one
year, and no more than twelve credits may be in related fields. Related fields shall
include taxation, trial advocacy, evidence, negotiations (including training in
mediation, arbitration, and collaborative law), juvenile law, real property, estate
planning and probate law, business organizations, employee benefits, bankrupt-
cy, elder law, and immigration law. Only nine hours of CLE credit will be rec-
ognized for attendance at an extended negotiation or mediation training course.
Parenting coordinator training will not qualify for family law or related field
hours.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2405(d) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days nor less than 90 days prior to the expiration of the
prior period of certification.

() Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2405
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2405 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 27, 2003; October 9, 2008

.2407 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in fam-
ily law are subject to any general requirement, standards, or procedure adopt-
ed by the board applicable to all applicants for certification or continued certi-
fication.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .2500 Certification Standards for the
Criminal Law Specialty

.2501 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates criminal law (encompassing both federal and state criminal law),
including the subspecialty of state criminal law and juvenile delinquency law, as
a field of law for which certification of specialists under the North Carolina Plan
of Legal Specialization (see Section .1700 of this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 10, 2011; August 25, 2011

.2502 Definition of Specialty

The specialty of criminal law is the practice of law dealing with the defense
or prosecution of those charged with misdemeanor and felony crimes in state
and federal trial courts. The subspecialty in the field is identified and defined
as follows:

(a) State Criminal Law - The practice of criminal law in state trial and appel-
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late courts.

(b) Juvenile Delinquency Law - The practice of law in state juvenile delin-
quency courts. The standards for the subspecialty are set forth in Rules .2508-
.2509.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 10, 2011; August 25, 2011

.2503 Recognition as a Specialist in Criminal Law

A lawyer may qualify as a specialist by meeting the standards for criminal law
or the subspecialties of state criminal law or juvenile delinquency law. If a lawyer
qualifies as a specialist by meeting the standards set for the criminal law special-
ty, the lawyer shall be entitled to represent that he or she is a “Board Certified
Specialist in Criminal Law.” If a lawyer qualifies as a specialist by meeting the
standards set for the subspecialty of state criminal law, the lawyer shall be enti-
tled to represent that he or she is a “Board Certified Specialist in State Criminal
Law.” If a lawyer qualifies as a specialist by meeting the standards for the sub-
specialty of juvenile delinquency law, the lawyer shall be entitled to represent that
he or she is a "Board Certified Specialist in Criminal Law — Juvenile
Delinquency."

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 10, 2011; August 25, 2011

.2504 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in criminal law shall
be governed by the provisions of the North Carolina Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.2505 Standards for Certification as a Specialist

Each applicant for certification as a specialist in criminal law or the subspe-
cialty of state criminal law shall meet the minimum standards set forth in Rule
.1720 of this subchapter. In addition, each applicant shall meet the following
standards for certification:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of the application. During
the period of certification an applicant shall continue to be licensed and in good
standing to practice law in North Carolina.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of crim-
inal law.

(1) Substantial involvement shall mean during the five years immediately pre-

ceding the application, the applicant devoted an average of at least 500 hours

a year to the practice of criminal law, but not less than 400 hours in any one

year. "Practice” shall mean substantive legal work, specifically including rep-

resentation in criminal jury trials, done primarily for the purpose of provid-
ing legal advice or representation, or a practice equivalent.

(2) "Practice equivalent” shall mean:

(A) Service as a law professor concentrating in the teaching of criminal law
for one year or more, which may be substituted for one year of experience
to meet the five-year requirement set forth in Rule .2505(b)(1) above;

(B) Service as a federal, state or tribal court judge for one year or more,
which may be substituted for one year of experience to meet the five-year
requirement set forth in Rule .2505(b)(1) above;

(3) For the specialty of criminal law and the subspecialty of state criminal law,

the board shall require an applicant to show substantial involvement by pro-

viding information that demonstrates the applicant's significant criminal trial
experience such as:
(A) representation during the applicant's entire legal career in criminal tri-
als concluded by jury verdict;
(B) representation as principal counsel of record in federal felony cases or
state felony cases (Class G or higher) ;
(C) court appearances in other substantive criminal proceedings in crimi-

nal courts of any jurisdiction; and
(D) representation in appeals of decisions to the North Carolina Court of
Appeals, the North Carolina Supreme Court, or any federal appellate court.
(¢) Continuing Legal Education
In the specialty of criminal law and the state criminal law subspecialty, an
applicant must have earned no less than 40 hours of accredited continuing
legal education credits in criminal law during the three years preceding the
application, which 40 hours must include the following;
(1) at least 34 hours in skills pertaining to criminal law, such as evidence,
substantive criminal law, criminal procedure, criminal trial advocacy and
criminal trial tactics;
(2) at least 6 hours in the area of ethics and criminal law.
(d) Peer Review
(1) Each applicant for certification as a specialist in criminal law and the sub-
specialty of state criminal law must make a satisfactory showing of qualifica-
tion through peer review.
(2) All references must be licensed and in good standing to practice in
North Carolina and must be familiar with the competence and qualifica-
tions of the applicant in the specialty field. The applicant consents to the
confidential inquiry by the board or the specialty committee of the sub-
mitted references and other persons concerning the applicant's competence
and qualifications.
(3) Written peer reference forms will be sent by the board or the specialty com-
mittee to the references. Completed peer reference forms must be received
from at least five of the references. The board or the specialty committee may
contact in person or by telephone any reference listed by an applicant.
(4) Each applicant must provide for reference and independent inquiry the
names and addresses of the following;: (i) ten lawyers and judges who practice
in the field of criminal law and who are familiar with the applicant's practice,
and (i) opposing counsel and the judge in last eight serious (Class G or high-
er) felony cases tried by the applicant.
(5) A reference may not be related by blood or marriage to the applicant nor
may the reference be a partner or associate of the applicant at the time of the
application.
(e) Examination - The applicant must pass a written examination designed to
test the applicant's knowledge and ability.
(1) Terms - The examination(s) shall be in written form and shall be given at
such times as the board deems appropriate. The examination(s) shall be
administered and graded uniformly by the specialty committee.
(2) Subject Matter - The examination shall cover the applicant's knowledge
in the following topics in criminal law, and/or in the subspecialty of state
criminal law, as the applicant has elected:
(A) the North Carolina and Federal Rules of Evidence;
(B) state and federal criminal procedure and state and federal laws affecting
criminal procedure;
(C) constitutional law;
(D) appellate procedure and tactics;
(E) trial procedure and trial tactics;
(F) criminal substantive law;
(3) Required Examination Components.
(A) Criminal Law Specialty.
An applicant for certification in the specialty of criminal law must pass part
I of the examination on general topics in criminal law and part II of the
examination (federal and state criminal law).
(B) State Criminal Law Subspecialty.
An applicant for certification in the subspecialty of state criminal law must
pass part I of the examination on general topics in criminal law and part ITT
of the examination on state criminal law.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended February 5, 2004; October 6, 2004; August 23, 2007; March 10,
2011; March 8, 2013; October 2, 2014

.2506 Standards for Continued Certification as a Specialist
The period of certification is five years. A certified specialist who desires con-
tinued certification must apply for continued certificatdon within the time limit
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described in Rule .2506(d) below. No examination will be required for continued
certification. However, each applicant for continued certification as a specialist
shall comply with the specific requirements set forth below in addition to any gen-
eral standards required by the board of all applicants for continued certification.

() Substantial Involvement - The specialist must demonstrate that for the
five years preceding reapplication he or she has had substantial involvement in
the specialty or subspecialty as defined in Rule .2505(b).

(b) Continuing Legal Education - The specialist must have earned no less
than 65 hours of accredited continuing legal education credits in criminal law
with not less than 6 credits earned in any one year.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2505(d) of this subchapter.

(d) Time for Application - Application for continuing certification shall be
made not more than 180 days nor less than 90 days prior to the expiration of the
prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2505
of this subchapter, including the examination.

(F) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2505 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 5, 2004; October 6, 2004

.2507 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in crimi-
nal law, the subspecialty of state criminal law, and the subspecialty of juvenile
delinquency law are subject to any general requirement, standard, or procedure
adopted by the board applicable to all applicants for certification or continued
certification.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 10, 2011; August 25, 2011

.2508 Standards for Certification as a Specialist in Juvenile Delinquency Law

Each applicant for certification as a specialist in juvenile delinquency law shall
meet the minimum standards set forth in Rule .1720 of this subchapter. In addi-
tion, each applicant shall meet the following standards for certification:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of the application. During
the period of certification an applicant shall continue to be licensed and in good
standing to practice law in North Carolina.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of juve-
nile delinquency law.

(1) Substantial involvement shall mean during the five years immediately pre-
ceding the application, the applicant devoted an average of at least 400 hours
ayear to the practice of juvenile delinquency law, but not less than 100 hours
in any one year. “Practice” shall mean substantive legal work, specifically
including representation of juveniles or the state in juvenile delinquency
court, done primarily for the purpose of providing legal advice or representa-
tion, or a practice equivalent.

(2) “Practice equivalent” shall mean:

(A) Service for one year or more as a state district court judge responsible
for presiding over juvenile delinquency court for 250 hours each year may
be substituted for one year of experience to meet the five-year requirement
set forth in Rule .2508(b)(1) above;

(B) Service on or participation in the activities of local, state, or national
civic, professional or government organizations that promote juvenile jus-
tice may be used to meet the requirement set forth in Rule .2508(b)(1) but
not to exceed 100 hours for any year during the five years.

(C) Service as a law professor in a juvenile delinquency legal clinic at an
accredited law school may be used to meet the requirement set forth in

Rule .2508(b)(1).

(D) The practice of state criminal law may be used to meet the requirement
set forth in Rule .2508(b)(1) but not to exceed 100 hours for any year dur-
ing the five years. “Practice of state criminal law” shall mean substantive
legal work representing adults or the state in the state’s criminal district and
superior courts.

(3) An applicant shall also demonstrate substantial involvement during the

five years prior to application unless otherwise noted by providing informa-

tion that demonstrates the applicants significant juvenile delinquency court
experience such as:
(A) Representation of juveniles or the state during the applicant’s entire
legal career in juvenile delinquency hearings concluded by disposition;
(B) Representation of juveniles or the state in juvenile delinquency felony
cases;
(C) Court appearances in other substantive juvenile delinquency proceed-
ings in juvenile court;
(D) Representation of juveniles or the state through transfer to adult court;
and
(E) Representation of juveniles or the state in appeals of juvenile delin-
quency decisions.

(¢) Continuing Legal Education - An applicant must have earned no less than
40 hours of accredited continuing legal education (CLE) credits in criminal and
juvenile delinquency law during the three years preceding application. Of the 40
hours of CLE, at least 12 hours shall be in juvenile delinquency law, and the bal-
ance may be in the following related fields: substantive criminal law, criminal
procedure, trial advocacy, and evidence.

(d) Peer Review —

(1) Each applicant for certification as a specialist in juvenile delinquency law

must make a satisfactory showing of qualification through peer review.

(2) All references must be licensed and in good standing to practice in North

Carolina and must be familiar with the competence and qualifications of the

applicant in the specialty field. The applicant consents to the confidential

inquiry by the board or the specialty committee of the submitted references
and other persons concerning the applicants competence and qualifications.

(3) Written peer reference forms will be sent by the board or the specialty

committee to the references. Completed peer reference forms must be

received from at least five of the references. The board or the specialty com-
mittee may contact in person or by telephone any reference listed by an appli-
cant.

(4) Each applicant must provide for reference and independent inquiry the

names and addresses of ten lawyers and judges who practice in the field of

juvenile delinquency law or criminal law or preside over juvenile delinquency
or criminal law proceedings and who are familiar with the applicant’s practice.

(5) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(e) Examination - An applicant must pass a written examination designed to
demonstrate sufficient knowledge, skills, and proficiency in the field of juvenile
delinquency law to justify the representation of special competence to the legal
profession and the public.

(1) Terms - The examination shall be given annually in written form and shall

be administered and graded uniformly by the specialty committee.

(2) Subject Matter — The examination shall cover the applicants knowledge

in the following topics:

(A) North Carolina Rules of Evidence;

(B) State criminal substantive law;

(C) Constitutional law as it relates to criminal procedure and juvenile delin-
quency law;

(D) State criminal procedure;

(E) North Carolina Juvenile Code, Subchapters IT and I, and related case
law; and

(F) North Carolina caselaw as it relates to juvenile delinquency law.

(3) Examination Components - An applicant for certification in the subspe-
cialty of juvenile delinquency law must pass part I of the criminal law examina-
tion on general topics in criminal law and part IV of the examination on juve-
nile delinquency law.

History Note: Statutory Authority G.S. 84-23
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Adopted August 25, 2011
Amended March 5, 2015

.2509 Standards for Continued Certification as a Specialist in Juvenile
Delinquency Law

The period of certification is five years. A certified specialist who desires con-
tinued certification must apply for continued certification within the time limit
described in Rule .2509(d) below. No examination will be required for continued
certification. However, each applicant for continued certification as a specialist
shall comply with the specific requirements set forth below in addition to any gen-
eral standards required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that for the
five years preceding reapplication he or she has had substantial involvement in
the specialty or subspecialty as defined in Rule .2508(b).

(b) Continuing Legal Education - The specialist must have earned no less
than 65 hours of accredited continuing legal education credits in criminal law
and juvenile delinquency law with not less than six credits earned in any one year.
Of the 65 hours, at least 20 hours shall be in juvenile delinquency law, and the
balance may be in the following related fields: substantive criminal law, criminal
procedure, trial advocacy, and evidence.

(¢) Peer Review - The specialist must comply with the requirements of Rule
.2508(d) of this subchapter.

(d) Time for Application - Application for continuing certification shall be
made not more than 180 days nor less than 90 days prior to the expiration of the
prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2508
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant’s certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2508 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted August 25, 2011

Section .2600 Certification Standards for the
Immigration Law Specialty

.2601 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates immigration law as a field of law for which certification of special-
ists under the North Carolina Plan of Legal Specialization (see Section .1700 of
this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Adopted March 6, 1997

.2602 Definition of Specialty

The specialty of immigration law is the practice of law dealing with obtain-
ing and retaining permission to enter and remain in the United States including,
but not limited to, such matters as visas, changes of status, deportation and exclu-
sion, naturalization, appearances before courts and governmental agencies, and
protection of constitutional rights.

History Note: Statutory Authority G.S. 84-23

Adopted March 6, 1997

.2603 Recognition as a Specialist in Immigration Law

If a lawyer qualifies as a specialist in immigration law by meeting the stan-
dards set for the specialty, the lawyer shall be entitled to represent that he or she
is a “Board Certified Specialist in Immigration Law.”

History Note: Statutory Authority G.S. 84-23

Adopted March 6, 1997

.2604 Applicability of Provisions of the North Carolina Plan of Legal
Specialization
Certification and continued certification of specialists in immigration law

shall be governed by the provisions of the North Carolina Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23

Adopted March 6, 1997

.2605 Standards for Certification as a Specialist in Immigration Law

Each applicant for certification as a specialist in immigration law shall meet the
minimum standards set forth in Rule .1720 of this subchapter. In addition, each
applicant shall meet the following standards for certification in immigration law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
immigration law.

(1) An applicant shall affirm that during the five years immediately preced-

ing the application, the applicant devoted an average of at least 700 hours a

year to the practice of immigration law, but not less than 400 hours in any

one year. Service as a law professor concentrating in the teaching of immi-

gration law may be substituted for one year of experience to meet the five-

year requirement.

(2) An applicant shall show substantial involvement in immigration law for

the required period by providing such information as may be required by the

board regarding the applicant's participation in at least five of the seven cate-
gories of activities listed below during the five years immediately preceding
the date of application:
(A) Family Immigration.
Representation of clients before the U.S. Immigration and Naturalization
Service and the State Department in the filing of petitions and applications.
(B) Employment Related Immigration.
Representation of employers and/or aliens before at least one of the follow-
ing: the N.C. Employment Security Commission, U.S. Department of
Labor, U.S. Immigration and Naturalization Service, U.S. Department of
State or U.S. Information Agency.
(C) Naturalization.
Representation of clients before the U.S. Immigration and Naturalization
Service and judicial courts in naturalization matters.
(D) Administrative Hearings and Appeals.
Representation of clients before immigration judges in deportation, exclu-
sion, bond redetermination, and other administrative matters; and the repre-
sentation of clients in appeals taken before the Board of Immigration Appeals,
Administrative Appeals Unit, Board of Alien Labor Certification Appeals,
Regional Commissioners, Commissioner, Attorney General, Department of
State Board of Appellate Review, and Office of Special Counsel for
Immigration Related Unfair Employment Practices (OCAHO).
(E) Administrative Proceedings and Review in Judicial Courts.
Representation of clients in judicial matters such as applications for habeas
corpus, mandamus and declaratory judgments; criminal matters involving
immigration law; petitions for review in judicial courts; and ancillary pro-
ceedings in judicial courts.
(F) Asylum and Refugee Status.
Representation of clients in these matters.
(G) Employer Verification, Sanctions, Document Fraud, Bond and
Custody, Rescission, Registry, and Fine Proceedings.
Representation of clients in these matters.

(c) Continuing Legal Education - An applicant must earn no less than 48
hours of accredited continuing legal education (CLE) credits in topics relat-
ing to immigration law during the four years preceding application. At least
20 of the 48 CLE credit hours must be earned during the first and second year
preceding application and at least 20 of the CLE hours must be earned dur-
ing the third and fourth years preceding application. Of the 48 hours, at least
42 must be in immigration law; the balance may be in the related areas of fed-
eral administrative procedure, trial advocacy, evidence, taxation, family law,
employment law, and criminal law and procedure.
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(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be
licensed and in good standing to practice in North Carolina. At least four of the
completed peer reference forms received by the board must be from lawyers or
judges who have substantial practice or judicial experience in immigration law.
An applicant consents to the confidential inquiry by the board or the specialty
committee of the submitted references and other persons concerning the appli-
cant's competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms provided by the board

with the application for certification in the specialty field. These forms shall

be returned directly to the specialty committee.

(e) Examination - The applicant must pass a written examination designed to
test the applicant's knowledge, skills, and proficiency in immigration law. The
examination shall be in written form and shall be given annually. The examina-
tion shall be administered and graded uniformly by the specialty committee.

History Note: Statutory Authority G.S. 84-23

Adopted March 6, 1997

Amended October 2, 2014

.2606 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the cer-
tification period, a certified specialist who desires continued certification must
apply for continued certification within the time limit described in Rule
.2606(d) below. No examination will be required for continued certification.
However, each applicant for continued certification as a specialist shall com-
ply with the specific requirements set forth below in addition to any general
standards required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2605(b) of this subchapter.

(b) Continuing Legal Education - The specialist must have earned no less
than 60 hours of accredited continuing legal education credits in topics relating
to immigration law as accredited by the board. At least 30 of the 60 CLE cred-
it hours must be earned during the first three years after certification or recerti-
fication, as applicable. Of the 60 hours, at least 52 must be in immigration law;
the balance may be in the related areas of federal administrative procedure, trial
advocacy, evidence, taxation, family law, employment law, and criminal law and
procedure.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2605(d) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than one hundred eighty (180) days nor less than ninety days
prior to the expiration of the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2605
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certifica-
tion has been suspended or revoked during the period of certification, then
the application shall be treated as if it were for initial certification under Rule
.2605 of this subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted March 6, 1997

Amended October 2, 2014

.2607 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in immi-
gration law are subject to any general requirement, standard, or procedure adopt-
ed by the board applicable to all applicants for certification or continued certifi-
cation.

History Note: Statutory Authority G.S. 84-23
Adopted March 6, 1997

Section .2700 Certification Standards for the
Workers' Compensation Law Specialty

.2701 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates workers' compensation as a field of law for which certification of
specialists under the North Carolina Plan of Legal Specialization (see Section
.1700 of this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Adopted May 4, 2000

.2702 Definition of Specialty

The specialty of workers' compensation is the practice of law involving the
analysis of problems or controversies arising under the North Carolina Workers'
Compensation Act (Chapter 97, North Carolina General Statutes) and the liti-
gation of those matters before the North Carolina Industrial Commission.

History Note: Statutory Authority G.S. 84-23

Adopted May 4, 2000

.2703 Recognition as a Specialist in Workers' Compensation Law

If a lawyer qualifies as a specialist in workers' compensation law by meeting
the standards set for the specialty, the lawyer shall be entitled to represent that he
or she is a "Board Certified Specialist in Workers' Compensation Law."

History Note: Statutory Authority G.S. 84-23

Adopted May 4, 2000

.2704 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in workers' compensa-
tion law shall be governed by the provisions of the North Carolina Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23

Adopted May 4, 2000

.2705 Standards for Certification as a Specialist in Workers' Compensation
Law

Each applicant for certification as a specialist in workers' compensation law
shall meet the minimum standards set forth in Rule .1720 of this subchapter. In
addition, each applicant shall meet the following standards for certification in
workers' compensation law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
workers' compensation law.

(1) Substantial involvement shall mean during the five years immediately pre-

ceding the application, the applicant devoted an average of at least 500 hours

a year to the practice of workers' compensation law, but not less than 400

hours in any one year. "Practice” shall mean substantive legal work done pri-

marily for the purpose of providing legal advice or representation, or a prac-
tice equivalent.

(2) "Practice equivalent” shall mean:

(A) Service as a law professor concentrating in the teaching of workers' com-
pensation law for one year or more may be substituted for one year of expe-
rience to meet the five-year requirement set forth in Rule .2705(b)(1) above;
(B) Service as a mediator of workers' compensation cases may be included
in the hours necessary to satisfy the requirement set forth in Rule
.2705(b)(1) above;

(©) Service as a deputy commissioner or commissioner of the North
Carolina Industrial Commission may be substituted for the substantial
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involvement requirements in Rule .2705(b)(1) above provided

(i) the applicant was a full time deputy commissioner or commissioner
throughout the five years prior to application, or

(ii) the applicant was engaged in the private representation of clients for
at least one year during the five years immediately preceding the applica-
tion; and, during this year, the applicant devoted not less than 400 hours
to the practice of workers' compensation law. During the remaining four
years, the applicant was either engaged in the private representation of
clients and devoted an average of at least 500 hours a year to the practice
of workers' compensation law, but not less than 400 hours in any one
year, or served as a full time deputy commissioner or commissioner of the
North Carolina Industrial Commission.

(3) The board may require an applicant to show substantial involvement in

workers' compensation law by providing information regarding the appli-

cant's participation, during the five years immediately preceding the date of
the application, in activities such as those listed below:
(A) representation as principal counsel of record in complex cases tried to
an opinion and award of the North Carolina Industrial Commission;
(B) representation in occupational disease cases tried to an opinion and
award of the North Carolina Industrial Commission; and
(C) representation in appeals of decisions to the North Carolina Court of
Appeals or the North Carolina Supreme Court.

(c) Continuing Legal Education - An applicant must earn no less than 36
hours of accredited continuing legal education (CLE) credits in workers’ com-
pensation law and related fields during the three years preceding application,
with not less than six credits earned in courses on workers’ compensation law in
any one year. The remaining 18 hours may be earned in courses on workers’
compensation law or any of the following related fields: civil trial practice and
procedure; evidence; insurance; mediation; medical injuries, medicine, or anato-
my; labor and employment law; Social Security disability law; and the law relat-
ing to long-term disability or Medicaid/Medicare claims.

(d) Peer Review - An applicant must make a satisfactory showing of quali-
fication through peer review. An applicant must provide the names of ten
lawyers, commissioners or deputy commissioners of the North Carolina
Industrial Commission, or judges who are familiar with the competence and
qualification of the applicant in the specialty field. Written peer reference forms
will be sent by the board or the specialty committee to each of the references.
Completed peer reference forms must be received from at least five of the ref-
erences. All references must be licensed and in good standing to practice in
North Carolina and have substantial practice or judicial experience in workers'
compensation law. An applicant consents to the confidential inquiry by the
board or the specialty committee of the submitted references and other persons
concerning the applicant's competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms mailed by the board

to each reference. These forms shall be returned directly to the specialty

committee.

(¢) Examination - An applicant must pass a written examination designed to
demonstrate sufficient knowledge, skills, and proficiency in the field of workers'
compensation law to justify the representation of special competence to the legal
profession and the public. The examination shall be given annually in written
form and shall be administered and graded uniformly by the specialty committee.

History Note: Statutory Authority G.S. 84-23

Adopted May 4, 2000

Amended March 10, 2011; March 5, 2015

.2706 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certification must
apply for continued certification within the time limit described in Rule
.2706(d) below. No examination will be required for continued certification.
However, each applicant for continued certification as a specialist shall comply
with the specific requirements set forth below in addition to any general stan-
dards required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2705(b) of this subchapter, provided, how-
ever, that a specialist who served on the Industrial Commission as a full time
commissioner or deputy commissioner during the five years preceding applica-
tion may substitute each year of service on the Industrial Commission for one
year of practice.

(b) Continuing Legal Education - The specialist must earn no less than 60
hours of accredited continuing legal education (CLE) credits in workers’ com-
pensation law and related fields during the five years preceding application. Not
less than six credits may be earned in any one year. Of the 60 hours of CLE, at
least 30 hours shall be in workers’ compensation law, and the balance may be in
the following related fields: civil trial practice and procedure; evidence; insur-
ance; mediation; medical injuries, medicine, or anatomy; labor and employ-
ment law; Social Security disability law; and the law relating to long-term dis-
ability or Medicaid/Medicare claims. Effective March 10, 2011, the specialist
must earn not less than six credits in courses on workers’ compensation law each
year and the balance of credits may be earned in courses on workers’ compen-
sation law or any of the related fields previously listed.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2705(d) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days nor less than ninety days prior to the expiration
of the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2705
of this subchapter, including the examination.

(F) Suspension or Revocation of Certification - If an applicant’s certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2705 of
this subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted May 4, 2000

Amended March 10, 2011; March 5, 2015

.2707 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in work-
ers' compensation law are subject to any general requirement, standard, or pro-
cedure adopted by the board applicable to all applicants for certification or con-
tinued certification.

History Note: Statutory Authority G.S. 84-23

Adopted May 4, 2000

Section .2800, Certification Standards for the
Social Security Disability Law Specialty

.2801 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board)
hereby designates Social Security disability law as a field of law for which cer-
tification of specialists under the North Carolina Plan of Legal Specialization
(see Section .1700 of this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Adopted March 2, 2006

.2802 Definition of Specialty

The specialty of Social Security disability law is the practice of law relating
to the analysis of claims and controversies arising under Title IT and Tite XVI
of the Social Security Act and the representation of claimants in those matters
before the Social Security Administration and/or the federal courts.

History Note: Statutory Authority G.S. 84-23

Adopted March 2, 2006

.2803 Recognition as a Specialist in Social Security Disability Law
If a lawyer qualifies as a specialist in Social Security disability law by meet-
ing the standards set for the specialty, the lawyer shall be entitled to represent
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that he or she is a "Board Certified Specialist in Social Security Disability Law."
History Note: Statutory Authority G.S. 84-23
Adopted March 2, 2006

.2804 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in Social Security dis-
ability law shall be governed by the provisions of the North Carolina Plan of
Legal Specialization (see Section .1700 of this subchapter) as supplemented by
these standards for certification.

History Note: Statutory Authority G.S. 84-23

Adopted March 2, 2006

.2805 Standards for Certification as a Specialist in Social Security Disability
Law

Each applicant for certification as a specialist in Social Security disability law
shall meet the minimum standards set forth in Rule .1720 of this subchapter. In
addition, each applicant shall meet the following standards for certification in
Social Security disability law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
Social Security disability law.

(1) "Substantial involvement" shall mean during the five years immediately

preceding the application, the applicant devoted an average of at least 600

hours a year to the practice of Social Security disability law, but not less than

500 hours in any one year. "Practice” shall mean substantive legal work done

primarily for the purpose of providing legal advice or representation, or a

practice equivalent.

(2) "Practice equivalent” shall mean:

(A) Service as a law professor concentrating in the teaching of Social
Security disability law for one year or more may be substituted for one year
of experience to meet the five-year requirement set forth in Rule
.2805(b)(1) above;

(B) Service as a Social Security administrative law judge, Social Security
staff lawyer, or assistant United States attorney involved in cases arising
under Title IT and Title XVI may be substituted for three of the five years
necessary to satisfy the requirement set forth in Rule .2805(b)(1) above;

(3) The board may require an applicant to show substantial involvement in

Social Security disability law by providing information regarding the appli-

cant's participation, during his or her legal career, as primary counsel of

record in the following:
(A) Proceedings before an administrative law judge;
(B) Cases appealed to the appeals council of the Social Security
Administration; and
(C) Cases appealed to federal district court.

(c) Continuing Legal Education - An applicant must earn no less than 36
hours of accredited continuing legal education (CLE) credits in Social Security
disability law and related fields during the three years preceding application, with
not less than six credits earned in any one year. Of the 36 hours of CLE, at least
18 hours shall be in Social Security disability law, and the balance may be in the
following related fields: trial skills and advocacy; practice management; medical
injuries, medicine, or anatomy; ERISA; labor and employment law; elder law;
workers’ compensation law; veterans disability law; and the law relating to long
term disability or Medicaid/Medicare claims.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be
licensed and in good standing to practice law in a jurisdiction in the United
States and have substantial practice or judicial experience in Social Security dis-
ability law. An applicant consents to the confidential inquiry by the board or the

specialty committee of the submitted references and other persons concerning
the applicant's competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms mailed by the board

to each reference. These forms shall be returned directly to the specialty com-

mittee.

(e) Examination - An applicant must pass a written examination designed to
demonstrate sufficient knowledge, skills, and proficiency in the field of Social
Security disability law to justify the representation of special competence to the
legal profession and the public. The examination shall be given annually in writ-
ten form and shall be administered and graded uniformly by the specialty com-
mittee.

(1) Subject Matter - The examination shall cover the applicant's knowledge

and application of the law relating to the following:

(A) Title IT and Title XVT of the Social Security Act;

(B) Federal practice and procedure in Social Security disability cases;
(C) Medical proof of disability;

(D) Vocational aspects of disability;

(E) Workers' compensation offset;

(F) Eligibility for Medicare and Medicaid;

(G) Eligibility for Social Security retirement and survivors benefits;
(H) Interaction of Social Security benefits with employee benefits (e.g.,
long term disability and back pay);

(I) Equal Access to Justice Act; and

(J) Fee collection and other ethical issues in Social Security practice.

History Note: Statutory Authority G.S. 84-23

Adopted March 2, 2006

Amended March 10, 2011

.2806 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certification must apply
for continued certification within the time limit described in Rule .2806(d)
below. No examination will be required for continued certification. However,
each applicant for continued certification as a specialist shall comply with the
specific requirements set forth below in addition to any general standards
required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2805(b) of this subchapter.

(b) Continuing Legal Education - The specialist must earn no less than 60
hours of accredited continuing legal education credits in Social Security disabil-
ity law and related fields during the five years preceding application. Not less
than six of the credits may be earned in any one year. Of the 60 hours of CLE,
at least 20 hours shall be in Social Security disability law, and the balance may be
in the following related fields: trial skills and advocacy; practice management;
medical injuries, medicine, or anatomy; ERISA; labor and employment law;
elder law; workers’ compensation law; veterans’ disability law; and the law relat-
ing to long term disability or Medicaid/Medicare claims.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2805(d) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days nor less than 80 days prior to the expiration of the
prior period of certification.

() Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2805
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2805 of this
subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted March 2, 2006
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Amended March 10, 2011

.2807 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in Social
Security disability law are subject to any general requirement, standard, or pro-
cedure adopted by the board applicable to all applicants for certification or con-
tinued certification.

History Note: Statutory Authority G.S. 84-23

Adopted March 2, 2006

Section .2900 Certification Standards for the
Elder Law Specialty

.2901 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board)
hereby designates elder law as a field of law for which certification of specialists
under the North Carolina Plan of Legal Specialization (see Section .1700 of
this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Adopted February 5, 2009

.2902 Definition of Specialty

The specialty of elder law is the practice of law involving the counseling and
representation of older persons and their representatives relative to the legal
aspects of health and long term care planning; public benefits; surrogate deci-
sion-making, legal capacity; the conservation, disposition, and administration
of the estates of older persons; and the implementation of decisions of older
persons and their representatives relative to the foregoing with due considera-
tion to the applicable tax consequences of an action, or the need for more
sophisticated tax expertise.

Lawyers certified in elder law must be capable of recognizing issues that
arise during counseling and representation of older persons, or their represen-
tatives, with respect to abuse, neglect, or exploitation of the older person, insur-
ance, housing, long term care, employment, and retirement. The elder law spe-
cialist must also be familiar with professional and non-legal resources and serv-
ices publicly and privately available to meet the needs of the older persons, and
be capable of recognizing the professional conduct and ethical issues that arise
during representation.

History Note: Statutory Authority G.S. 84-23

Adopted February 5, 2009

.2903 Recognition as a Specialist in Elder Law

If a lawyer qualifies as a specialist in elder law by meeting the standards set
for the specialty, the lawyer shall be entitled to represent that he or she is a
"Board Certified Specialist in Elder Law."

History Note: Statutory Authority G.S. 84-23

Adopted February 5, 2009

.2904 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in elder law shall be
governed by the provisions of the North Carolina Plan of Legal Specialization
(see Section .1700 of this subchapter) as supplemented by these standards for
certification.

History Note: Statutory Authority G.S. 84-23

Adopted February 5, 2009

.2905 Standards for Certification as a Specialist in Elder Law

Each applicant for certification as a specialist in elder law shall meet the
minimum standards set forth in Rule .1720 of this subchapter. In addition,
each applicant shall meet the following standards for certification in elder law:

(a) Licensure and Practice - An applicant shall be licensed and in good
standing to practice law in North Carolina as of the date of application. An
applicant shall continue to be licensed and in good standing to practice law in
North Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the

applicant has experience through substantial involvement in the practice of

elder law.

(1) Substantial involvement shall mean during the five years immediately

preceding the application, the applicant devoted an average of at least 700

hours a year to the practice of elder law, but not less than 400 hours in any

one year. Practice shall mean substantive legal work done primarily for the
purpose of providing legal advice or representation, or a practice equivalent.

(2) Practice equivalent shall mean service as a law professor concentrating in

the teaching of elder law (or such other related fields as approved by the spe-

clalty committee and the board) for one year or more. Such service may be
substituted for one year of experience to meet the five-year requirement set
forth in Rule .2905(b)(1) above.

(c) Substantial Involvement Experience Requirements - In addition to the
showing required by Rule .2905(b), an applicant shall show substantial involve-
ment in elder law by providing information regarding the applicant's participa-
tion, during the five years immediately preceding the date of the application, in
at least sixty (60) elder law matters in the categories set forth in Rule .2905(c)(3)
below.

(1) As used in this section, an applicant will be considered to have partici-

pated in an elder law matter if the applicant:

(A) provided advice (written or oral, but if oral, supported by substantial
documentation in the client's file) tailored to and based on facts and cir-
cumstances specific to a particular client;

(B) drafted legal documents such as, but not limited to, wills, trusts, or
health care directives, provided that those legal documents were tailored to
and based on facts and circumstances specific to the particular client;

(C) prepared legal documents and took other steps necessary for the
administration of a previously prepared legal directive such as, but not lim-
ited to, a will or trust; or

(D) provided representation to a party in contested litigation or adminis-
trative matters concerning an elder law issue.

(2) Of the 60 elder law matters:

(A) forty (40) must be in the experience categories listed in Rule
.2905(c)(3)(A) through (E) with at least five matters in each category;

(B) ten (10) must be in experience categories listed in Rule .2905(c)(3)(F)
through (N), with no more than five in any one category; and

(C) the remaining ten (10) may be in any category listed in Rule
.2905(c)(3), and are not subject to the limitations set forth in Rule
.2905(c)(2)(B) or (C).

(3) Experience Categories:

(A) health and Personal Care Planning including giving advice regarding,
and preparing, advance medical directives (medical powers of attorney, liv-
ing wills, and health care declarations) and counseling older persons, attor-
neys-in-fact, and families about medical and life-sustaining choices, and
related personal life choices.

(B) pre-Mortem Legal Planning including giving advice and preparing
documents regarding wills, trusts, durable general or financial powers of
attorney, real estate, gifting, and the financial and tax implications of any
proposed action.

(C) fiduciary Representation including secking the appointment of; giving
advice to, representing, or serving as executor, personal representative,
attorney-in-fact, trustee, guardian, conservator, representative payee, or
other formal or informal fiduciary.

(D) legal Capacity Counseling including advising how capacity is deter-
mined and the level of capacity required for various legal activities, and
representing those who are or may be the subject of guardianship/conser-
vatorship proceedings or other protective arrangements.

(E) public Benefits Advice including planning for and assisting in obtain-
ing Medicaid, supplemental security income, and veterans benefits.

(F) Special Needs Counseling, including the planning, drafting, and
administration of special/supplemental needs trusts, housing, employ-
ment, education, and related issues.

(G) advice on Insurance Matters including analyzing and explaining the
types of insurance available, such as health, life, long term care, home care,
COBRA, medigap, long term disability, dread disease, and burial/funeral
policies.

(H) resident Rights Advocacy including advising patients and residents of
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hospitals, nursing facilities, continuing care retirement communities,
assisted living facilities, adult care facilities, and those cared for in their
homes of their rights and appropriate remedies in matters such as admis-
sion, transfer and discharge policies, quality of care, and related issues.

() housing Counseling including reviewing the options available and the
financing of those options such as: mortgage alternatives, renovation loan
programs, life care contracts, and home equity conversion.

(J) employment and Retirement Advice including pensions, retiree health
benefits, unemployment benefits, and other benefits.

(K) counseling with regard to age and/or disability discrimination in
employment and housing.

(L) litigation and Administrative Advocacy in connection with any of the
above matters, including will contests, contested capacity issues, elder
abuse (including financial or consumer fraud), fiduciary administration,
public benefits, nursing home torts, and discrimination.

(d) Continuing Legal Education - An applicant must earn forty-five (45) hours
of accredited continuing legal education (CLE) credits in elder law and related
fields, as specified in this rule, during the three full calendar years preceding appli-
cation and the year of application, with not less than - nine (9) credits earned in
any of the three calendar years. Of the 45 CLE credits, at least ten (10) credits
must be earned attending elder law—specific CLE programs. Related fields shall
include the following: estate planning and administration, trust law, health and
long-term care planning, public benefits, veterans’ benefits, surrogate decision-
making, older persons’ legal capacity, social security disability, Medicaid/Medicare
claims, special needs planning, and taxation. No more than twenty (20) credits
may be earned in the related fields of estate taxation or estate administration.

(e) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must
be licensed and in good standing to practice in North Carolina and have sub-
stantial practice or judicial experience in elder law or in a related field as set forth
in Rule .2905(d). An applicant consents to the confidential inquiry by the board
or the specialty committee of the submitted references and other persons con-
cerning the applicant’s competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a partner or associate of the applicant at the time of the

application.

(2) The references shall be given on standardized forms mailed by the board

to each reference. These forms shall be returned directly to the specialty com-

mittee.

(F) Examination - An applicant must pass a written examination designed to
demonstrate sufficient knowledge, skills, and proficiency in the field of elder law
to justify the representation of special competence to the legal profession and the
public. The examination shall be given annually in written form and shall be
administered and graded uniformly by the specialty committee or by any ABA
accredited elder law certification organization with which the board contracts
pursuant to Rule .1716(10) of this subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted February 5, 2009

Amended March 11, 2010; March 10, 2011; March 8, 2012

.2906 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certification must
apply for continued certification within the time limit described in Rule
.2906(d) below. No examination will be required for continued certification.
However, each applicant for continued certification as a specialist shall comply
with the specific requirements set forth below in addition to any general stan-
dards required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2905(b) of this subchapter.

(b) Continuing Legal Education - The specialist must earn seventy-five (75)

hours of accredited continuing legal education (CLE) credits in elder law or
related fields during the five calendar years preceding application, with not less
than ten (10) credits earned in any calendar year. Related fields shall include the
following: estate planning and administration, trust law, health and long term
care planning, public benefits, surrogate decision-making, older persons' legal
capacity, social security disability, Medicaid/Medicare claims and taxation. No
more than forty (40) credits may be earned in the related fields of estate taxa-
tion or estate administration.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2905(e) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days nor less than 90 days prior to the expiration of
the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2905
of this subchapter, including the examination.

(F) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2905 of
this subchapter.

History Note: Statutory Authority G.S. 84-23

Adopted February 5, 2009

.2907 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in elder
law are subject to any general requirement, standard, or procedure adopted by
the board applicable to all applicants for certification or continued certification.

History Note: Statutory Authority G.S. 84-23

Adopted February 5, 2009

Section .3000 Certification Standards for the
Appellate Practice Specialty

.3001 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board) here-
by designates appellate practice as a field of law for which certification of spe-
cialists under the North Carolina Plan of Legal Specialization (see Section .1700
of this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23

Adopted March 10, 2011

.3002 Definition of Specialty

The specialty of appellate practice is the practice of law relating to appeals to
the Appellate Division of the North Carolina General Courts of Justice, as well
as appeals to appellate-level courts of any state or territory of the United States,
the Supreme Court of the United States, the United States Courts of Appeals,
the United States Court of Appeals for the Armed Forces and the United States
Courts of Criminal Appeals for the armed forces, and any tribal appellate court
for a federally recognized Indian tribe (hereafter referred to as a “state or federal
appellate court” or collectively as “state and federal appellate courts”).

History Note: Statutory Authority G.S. 84-23

Adopted March 10, 2011

.3003 Recognition as a Specialist in Appellate Practice

If a lawyer qualifies as a specialist in appellate practice by meeting the stan-
dards for the specialty, the lawyer shall be entitled to represent that he or she is a
“Board Certified Specialist in Appellate Practice.” Any lawyer who is entitled to
represent that he or she is a “Board Certified Specialist in Criminal Appellate
Practice” (having been certified as such under the standards set forth in Section
.2500 of this subchapter) at the time of the adoption of these standards shall also
be entitled to represent that he or she is a “Board Certified Specialist in Appellate
Practice” and shall thereafter meet the standards for continued certification under
Rule .3006 of this section in lieu of the standards for continued certification
under Rule .2506 of Section .2500 of this subchapter.

History Note: Statutory Authority G.S. 84-23
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Adopted March 10, 2011

.3004 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in appellate practice
shall be governed by the provisions of the North Carolina Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23

Adopted March 10, 2011

.3005 Standards for Certification as a Specialist in Appellate Practice

Each applicant for certification as a specialist in appellate practice shall meet
the minimum standards set forth in Rule .1720 of this subchapter. In addition,
each applicant shall meet the following standards for certification in appellate
practice:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in appellate practice.

(1) Substantial involvement shall mean that during the five years immediate-
ly preceding the application, the applicant devoted an average of at least 400
hours a year, and not less than 100 hours in any one year, to appellate prac-
tice. “Practice” shall mean substantive legal work done primarily for the pur-
pose of providing legal advice or representation including activities described
in paragraph (2) below, or a practice equivalent as described in paragraph (3)
below.
(2) Substantive legal work in appellate practice includes, but is not limited to,
the following;: preparation of a record on appeal or joint appendix for filing
in any state or federal appellate court; researching, drafting, or editing of a
legal brief, motion, petition, or response for filing in any state or federal
appellate court; participation in or preparation for oral argument before any
state or federal appellate court; appellate mediation, either as the representa-
tive of a party or as a mediator, in any state or federal appellate court; con-
sultation on issues of appellate practice including consultation with trial
counsel for the purpose of preserving a record for appeal; service on a com-
mittee or commission whose principal focus is the study or revision of the
rules of appellate procedure of the North Carolina or federal courts; author-
ing a treatise, text, law review article, or other scholarly work relating to appel-
late practice; teaching appellate advocacy at an ABA accredited law school;
and coaching in appellate moot court programs.

(3) “Practice equivalent” shall include the following activities:

(A) Service as a trial judge for any North Carolina General Court of Justice,
United States Bankruptcy Court, or United States District Court, includ-
ing service as a magistrate judge, for one year or more may be substituted
for one year of experience toward the five-year requirement set forth in Rule
.3005(b)(1).

(B) Service as a full-time, compensated law clerk for any North Carolina or
federal appellate court for one year or more may be substituted for one year
of experience toward the five-year requirement set forth in Rule
.3005(b)(1).

(C) Service as an appellate judge for any North Carolina or federal appel-
late court may be substituted for the equivalent years of experience toward
the five-year requirement set forth in Rule .3005(b)(1) as long as the appli-
cant’s experience, before the applicant took the bench, included substantial
involvement in appellate practice (as defined in paragraph (b)(1)) for two
years before the applicant’s service as an appellate judge.

(4) An applicant must also demonstrate substantial involvement in appellate

practice by providing information regarding the applicant’s participation dur-

ing his or her legal career in the following;
(A) Five (5) oral arguments to any state or federal appellate court; and
(B) Principal authorship of ten (10) briefs submitted to any state or feder-
al appellate court.

(c) Continuing Legal Education - An applicant must earn no fewer than 36
hours of accredited continuing legal education (CLE) credits in appellate prac-

tice and related fields during the three years preceding application, with no less
than six credits to be earned in any one year. Of the 36 hours of CLE, at least 18
hours shall be in appellate practice, and the balance may be in the following relat-
ed fields: trial advocacy; civil trial practice and procedure; criminal trial practice
and procedure; evidence; legal writing; legal research; and mediation. An appli-
cant may ask the specialty committee to recognize an additional field as related
to appellate practice for the purpose of meeting the CLE standard. An applicant
who uses authorship of a treatise, text, law review article, or other scholarly work
relating to appellate practice or the teaching of appellate advocacy at an ABA-
accredited law school to satisfy the substantial involvement requirement in para-
graph (b) of this rule may not use the same experience to satisfy the CLE require-
ments of this paragraph (c).

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be
licensed and in good standing to practice law and must have significant legal or
judicial experience in appellate practice. An applicant consents to confidential
inquiry by the board or the specialty committee to the submitted references and
other persons concerning the applicants competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant nor

may the reference be a colleague at the applicant’s place of employment at the

time of the application.

(2) The references shall be given on standardized forms mailed by the board

to each reference. These forms shall be returned to the board and forwarded

by the board to the specialty committee.

() Examination - An applicant must pass an examination designed to allow
the applicant to demonstrate sufficient knowledge, skills, and proficiency in the
field of appellate practice to justify the representation of special competence to
the legal profession and the public. The examination shall be given annually and
shall be administered and graded uniformly by the specialty committee. The
exam shall include a written component which may be take-home and may
include an oral argument before a moot court.

(1) Subject Matter — The examination shall cover the applicants knowledge
and application of the following:
(A) The North Carolina Rules of Appellate Procedure;
(B) North Carolina General Statutes relating to appeals;
(C) The Federal Rules of Appellate Procedure;
(D) Federal statutes relating to appeals;
(E) The Local Rules and Internal Operating Procedures of the United
States Court of Appeals for the Fourth Circuit;
(F) The Rules of the United States Supreme Court;
(G) Brief writing;
(H) Oral argument; and
(I) Principles of appellate jurisdiction.
History Note: Statutory Authority G.S. 84-23
Adopted March 10, 2011

.3006 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certification must apply
for continued certification within the time limit described in Rule .3006(d)
below. No examination will be required for continued certification. However,
each applicant for continued certification as a specialist shall comply with the
specific requirements set forth below in addition to any general standards
required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application for continuing certification, he or she has
had substantial involvement in the specialty as defined in Rule .3005(b) of this
subchapter.

(b) Continuing Legal Education - The specialist must earn no less than 60
hours of accredited CLE credits in appellate practice and related fields during the
five years preceding application for continuing certification. No less than six of
the credits may be earned in any one year. Of the 60 hours of CLE, at least 20
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hours shall be in appellate practice, and the balance may be in the related fields
set forth in Rule .3005(c).

(c) Peer Review - The specialist must comply with the requirements of Rule
.3005(d) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days, nor less than 90 days, prior to the expiration of
the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
a lapse, recertification will require compliance with all requirements of Rule
.3005 of this subchapter, including the examination.

(F) Suspension or Revocation of Certification - If an applicant’s certification
has been suspended or revoked during the period of certification, the application
shall be treated as if it were for initial certification under Rule .3005 of this sub-
chapter.

History Note: Statutory Authority G.S. 84-23

Adopted March 10, 2011

.3007 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in appel-
late practice are subject to any general requirement, standard, or procedure,
adopted by the board, that applies to all applicants for certification or continued
certification.

History Note: Statutory Authority G.S. 84-23

Adopted March 10, 2011

.3008 Advisory Members of the Appellate Practice Specialty Committee

The board may appoint former chief justices of the North Carolina Supreme
Court to serve as advisory members of the Appellate Practice Specialty
Committee. Notwithstanding any other provision in The Plan of Legal
Specialization (Section .1700 of this subchapter) or this Section .3000, the board
may waive the requirements of Rule .3005(d) and (e) above if an advisory com-
mittee member has served at least one year on the North Carolina Supreme
Court and may permit the advisory member to file an application to become a
board certified specialist in appellate practice upon compliance with all other
required standards for certification in the specialty. Advisory members shall hold
office for an initial term of three years and shall thereafter serve at the discretion
of the board.

History Note: Statutory Authority G.S. 84-23

Adopted March 10, 2011

Section .3100, Certification Standards for the
Trademark Law Specialty

.3101 Establishment of Specialty Field

The North Carolina State Bar Board of Legal Specialization (the board)
hereby designates trademark law as a specialty for which certification of special-
ists under the North Carolina Plan of Legal Specialization (see Section .1700 of
this subchapter) is permitted.

History Note: Statutory authority G.S. 84-23

Adopted March 8, 2013

.3102 Definition of Specialty

The specialty of trademark law is the practice of law devoted to commercial
symbols, and typically includes the following: advising clients regarding creating
and selecting trademarks; conducting and/or analyzing trademark searches;
prosecuting trademark applications; enforcing and protecting trademark rights;
and counseling clients on matters involving trademarks. Practitioners regularly
practice before the United States Patent and Trademark Office (USPTO), the
Trademark Tiial and Appeal Board (TTAB), the Trademark Division of the NC
Secretary of State’s Office, and the North Carolina and/or federal courts.

History Note: Statutory authority G.S. 84-23

Adopted March 8, 2013

.3103 Recognition as a Specialist in Trademark Law
If a lawyer qualifies as a specialist in trademark law by meeting the standards

set for the specialty, the lawyer shall be entitled to represent that he or she is a
“Board Certified Specialist in Trademark Law.”

History Note: Statutory authority G.S. 84-23

Adopted March 8, 2013

.3104 Applicability of Provisions of the North Carolina Plan of Legal
Specialization

Certification and continued certification of specialists in trademark law shall
be governed by the provisions of the North Carolina Plan of Legal Specialization
(see Section .1700 of this subchapter) as supplemented by these standards for
certification.

History Note: Statutory authority G.S. 84-23

Adopted March 8, 2013

.3105 Standards for Certification as a Specialist in Trademark Law

Each applicant for certification as a specialist in trademark law shall meet the
minimum standards set forth in Rule .1720 of this subchapter. In addition, each
applicant shall meet following standards for certification in trademark law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in trademark law.

(1) Substantial involvement shall mean that during the five years immedi-

ately preceding the application, the applicant devoted an average of at least

500 hours a year to the practice of trademark law, but not less than 400

hours in any one year.

(2) Practice shall mean substantive legal work in trademark law done pri-

marily for the purpose of legal advice or representation or a practice equiva-

lent.

(3) “Practice equivalent” shall mean:

(A) Service as a law professor concentrating in the teaching of trademark
law which may be substituted for up to two years of experience to meet
the five-year requirement set forth in Rule .3105(b)(1).

(B) Service as a trademark examiner at the USPTO or a functionally
equivalent trademark office for any state or foreign government which may
be substituted for up to two years of experience to meet the five-year
requirement set forth in Rule .3105(b)(1).

(C) Service as an administrative law judge for the TTAB which may be
substituted for up to three years of experience to meet the five-year require-
ment set forth in Rule .3105(b)(1).

(4) The board may, in its discretion, require an applicant to provide addi-
tional information as evidence of substantial involvement in trademark law,
including information regarding the applicants participation, during his or
her legal career, in the following: portfolio management, prosecution of
trademark applications, search and clearance of trademarks, licensing, due
diligence, domain name selection and dispute resolution, TTAB litigation,
state court trademark litigation, federal court trademark litigation, trade-
mark dispute resolution, and international trademark law.

(c) Continuing Legal Education - To be certified as a specialist in trademark
law, an applicant must have earned no less than 36 hours of accredited contin-
uing legal education credits in trademark law during the three years preceding
application. The 36 hours must include at least 20 hours in trademark law and
the remaining 16 hours in related courses including: business transactions, copy-
right, franchise law, internet law, sports and entertainment law, trade secrets, and
unfair competition.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must
be licensed and in good standing to practice law and must have significant legal
or judicial experience in trademark law. An applicant consents to confidential
inquiry by the board or the specialty committee to the submitted references and
other persons concerning the applicant’s competence and qualification.
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(1) A reference may not be related by blood or marriage to the applicant nor
may the reference be a colleague at the applicants place of employment at
the time of the application.

(2) The references shall be given on standardized forms mailed by the board

to each reference. These forms shall be returned to the board and forwarded

by the board to the specialty committee.

(e) Examination - An applicant must pass a written examination designed to
demonstrate sufficient knowledge, skills, and proficiency in the field of trade-
mark law to justify the representation of special competence to the legal profes-
sion and the public.

(1) Terms - The examination shall be given annually in written form and

shall be administered and graded uniformly by the specialty committee.

(2) Subject Matter — The examination shall cover the applicants knowledge

and application of trademark law and rules of practice, and may include the

following statutes and related case law:
(A) The Lanham Act (15 USC §1501 et seq.)
(B) Trademark Regulations (37 CFR Part 2)
(C) Trademark Manual of Examining Procedure (TMEP)
(D) Trademark Trial and Appeal Board Manual of Procedure (TBMP)
(E) The Trademark Counterfeiting Act of 1984 (18 USC §2320 et seq.)
(F) North Carolina Trademark Act (N.C. Gen. Stat. Chap. 80).
History Note: Statutory authority G.S. 84-23
Adopted March 8, 2013

.3106 Standards for Continued Certification as a Specialist

The period of certification is five years. Prior to the expiration of the certifi-
cation period, a certified specialist who desires continued certification must
apply for continued certification within the time limit described in Rule
.3106(d). No examination will be required for continued certification.
However, each applicant for continued certification as a specialist shall comply
with the specific requirements set forth below in addition to any general stan-
dards required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each

of the five years preceding application for continuing certification, he or she has
had substantial involvement in the specialty as defined in Rule .3105(b) of this
subchapter.

(b) Continuing Legal Education - The specialist must earn no less than 60
hours of accredited CLE credits in trademark law and related fields during the
five years preceding application for continuing certification. No less than six of
the credits may be earned in any one year. Of the 60 hours of CLE, at least 34
hours shall be in trademark law, and the balance of 26 hours may be in the relat-
ed fields set forth in Rule .3105(c) of this subchapter.

(c) Peer Review - The specialist must comply with the requirements of Rule
.3105(d) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days, nor less than 90 days, prior to the expiration of
the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
a lapse, recertification will require compliance with all requirements of Rule
.3105 of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant’s certification
has been suspended or revoked during the period of certification, the applica-
tion shall be treated as if it were for initial certification under Rule .3105 of this
subchapter.

History Note: Statutory authority G.S. 84-23

Adopted March 8, 2013

.3107 Applicability of Other Requirements

The specific standards set forth herein for certification of specialists in trade-
mark law are subject to any general requirement, standard, or procedure adopt-
ed by the board applicable to all applicants for certification or continued certi-
fication.

History Note: Statutory authority G.S. 84-23

Adopted March 8, 2013
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professional ethics. In any event, the ethical atmosphere of a firm or organi-
zation can influence the conduct of all its members and the partners and man-
aging lawyers may not assume that all lawyers associated with the firm or
organization will inevitably conform to the Rules.

[4] Paragraph (c) expresses a general principle of personal responsibility for
acts of another. See also Rule 8.4(a).

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having
comparable managerial authority in a law firm, as well as a lawyer who has
direct supervisory authority over performance of specific legal work by anoth-
er lawyer. Whether a lawyer has such supervisory authority in particular cir-
cumstances is a question of fact. Partners and lawyers with comparable
authority have at least indirect responsibility for all work being done by the
firm, while a partner or manager in charge of a particular matter ordinarily
also has supervisory responsibility for the work of other firm lawyers engaged
in the matter. Appropriate remedial action by a partner or managing lawyer
would depend on the immediacy of that lawyer’s involvement and the seri-
ousness of the misconduct. A supervisor is required to intervene to prevent
avoidable consequences of misconduct if the supervisor knows that the mis-
conduct occurred. Thus, if a supervising lawyer knows that a subordinate mis-
represented a matter to an opposing party in negotiation, the supervisor as
well as the subordinate has a duty to correct the resulting misapprehension.

[6] Professional misconduct by a lawyer under supervision could reveal a
violation of paragraph (b) on the part of the supervisory lawyer even though
it does not entail a violation of paragraph (c) because there was no direction,
ratification or knowledge of the violation.

[7] Apart from this Rule and Rule 8.4(a), a lawyer does not have disciplinary
liability for the conduct of a partner, associate or subordinate. Moreover, this Rule
is not intended to establish a standard for vicarious criminal or civil liability for
the acts of another lawyer. Whether a lawyer may be liable civilly or criminally
for another lawyer’s conduct is a question of law beyond the scope of these Rules.

[8] The duties imposed by this Rule on managing and supervising lawyers
do not alter the personal duty of each lawyer in a firm to abide by the Rules
of Professional Conduct. See Rule 5.2(a).

History Note: Statutory Authority G. 84-23

Adopted July 24, 1997

Amended March 1, 2003

ETHICS OPINION NOTES

2012 FEO 13. The partners and managerial lawyers remaining in a firm
are responsible for the safekeeping and proper disposition of both the active
and closed files of a suspended, disbarred, missing, or deceased member of the
firm.

2013 FEO 8. Opinion analyzes the responsibilities of the partners and
supervisory lawyers in a firm when another firm lawyer has a mental impair-
ment.

2013 FEO 9. Opinion provides guidance to lawyers who work for a pub-
lic interest law organization that provides legal and non-legal services to its
clientele and that has an executive director who is not a lawyer.

RULE 5.2: RESPONSIBILITIES OF A SUBORDINATE

LAWYER

(@) A lawyer is bound by the Rules of Professional Conduct notwith-
standing that the lawyer acted at the direction of another person.

(b) A subordinate lawyer does not violate the Rules of Professional
Conduct if that lawyer acts in accordance with a supervisory lawyer’s reason-
able resolution of an arguable question of professional duty.

Comment

[1] Although a lawyer is not relieved of responsibility for a violation by the
fact that the lawyer acted at the direction of a supervisor, that fact may be rel-
evant in determining whether a lawyer had the knowledge required to render
conduct a violation of the Rules. For example, if a subordinate filed a frivo-
lous pleading at the direction of a supervisor, the subordinate would not be
guilty of a professional violation unless the subordinate knew of the docu-
ment’s frivolous character.

[2] When lawyers in a supervisor-subordinate relationship encounter a

matter involving professional judgment as to ethical duty, the supervisor may
assume responsibility for making the judgment. Otherwise a consistent course
of action or position could not be taken. If the question can reasonably be
answered only one way, the duty of both lawyers is clear and they are equally
responsible for fulfilling it. However, if the question is reasonably arguable,
someone has to decide upon the course of action. That authority ordinarily
reposes in the supervisor, and a subordinate may be guided accordingly. For
example, if a question arises whether the interests of two clients conflict under
Rule 1.7, the supervisor’s reasonable resolution of the question should protect
the subordinate professionally if the resolution is subsequently challenged.

History Note: Statutory Authority G. 84-23

Adopted July 24, 1997

ETHICS OPINION NOTES

2013 FEO 9. Opinion provides guidance to lawyers who work for a pub-
lic interest law organization that provides legal and non-legal services to its
clientele and that has an executive director who is not a lawyer.

RULE 5.3: RESPONSIBILITIES REGARDING NONLAWYER
ASSISTANCE

With respect to a nonlawyer employed or retained by or associated with a
lawyer:

(a) a partner, and a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a law firm or organization shall
make reasonable efforts to ensure that the firm or organization has in effect
measures giving reasonable assurance that the nonlawyer’s conduct is compat-
ible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall
make reasonable efforts to ensure that the nonlawyer’s conduct is compatible
with the professional obligations of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a nonlawyer that
would be a violation of the Rules of Professional Conduct if engaged in by a
lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, rati-

fies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the

law firm or organization in which the person is employed, or has direct

supervisory authority over the nonlawyer, and knows of the conduct at a

time when its consequences can be avoided or mitigated but fails to take

reasonable remedial action to avoid the consequences.

Comment

[1] Paragraph (a) requires lawyers with managerial authority within a law
firm or organization to make reasonable efforts to ensure that the firm has in
effect measures giving reasonable assurance that nonlawyers in the firm and
nonlawyers outside the firm who work on firm matters act in a way compat-
ible with the professional obligations of the lawyer. See Comment [6] to Rule
1.1 (retaining lawyers outside the firm) and Comment [1] to Rule 5.1
(responsibilities with respect to lawyers within a firm). Paragraph (b) applies
to lawyers who have supervisory authority over such nonlawyers within or
outside the firm. Paragraph (c) specifies the circumstances in which a lawyer
is responsible for the conduct of such nonlawyers within or outside the firm
that would be a violation of the Rules of Professional Conduct if engaged in
by a lawyer.

[2] Paragraph (a) requires lawyers with managerial authority within a law
firm or organization to make reasonable efforts to establish internal policies
and procedures designed to provide reasonable assurance that nonlawyers in
the firm will act in a way compatible with the Rules of Professional Conduct.
See Comment [1] to Rule 5.1. Paragraph (b) applies to lawyers who have
supervisory authority over the work of a nonlawyer. Paragraph (c) specifies the
circumstances in which a lawyer is responsible for conduct of a nonlawyer that
would be a violation of the Rules of Professional Conduct if engaged in by a
lawyer.

Nonlawyers Outside the Firm

[3] A lawyer may use nonlawyers outside the firm to assist the lawyer in
rendering legal services to the client. Examples include the retention of an
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a profit-sharing arrangement; and

(5) a lawyer may share court-awarded legal fees with a nonprofit organiza-

tion that employed, retained or recommended employment of the lawyer in

the matter.

(b) A lawyer shall not form a partnership with a nonlawyer if any of the
activities of the partnership consist of the practice of law.

(c) A lawyer shall not permit a person who recommends, engages, or pays
the lawyer to render legal services for another to direct or regulate the lawyer’s
professional judgment in rendering such legal services.

(d) A lawyer shall not practice with or in the form of a professional corpo-
ration or association authorized to practice law for a profit, if:

(1) a nonlawyer owns any interest therein, except that a fiduciary represen-

tative of the estate of a lawyer may hold the stock or interest of the lawyer

for a reasonable time during administration; or

(2) a nonlawyer has the right to direct or control the professional judgment

of a lawyer.

Comment

[1] The provisions of this Rule express traditional limitations on sharing fees.
These limitations are to protect the lawyer’s professional independence of judg-
ment. Where someone other than the client pays the lawyer’s fee or salary, or
recommends employment of the lawyer, that arrangement does not modify the
lawyer’s obligation to the client. As stated in paragraph (c), such arrangements
should not interfere with the lawyer’s professional judgment.

(2] This Rule also expresses traditional limitations on permitting a third
party to direct or regulate the lawyer’s professional judgment in rendering legal
services to another. See also Rule 1.8(f) (lawyer may accept compensation from
a third party as long as there is no interference with the lawyer’s independent
professional judgment and the client gives informed consent).

(3] Although a nonlawyer may serve as a director or officer of a profession-
al corporation organized to practice law if permitted by law, such a nonlawyer
director or officer may not have the authority to direct or control the conduct
of the lawyers who practice with the firm.

History Note: Statutory Authority G. 84-23

Adopted July 24, 1997

Amended March 1, 2003

ETHICS OPINION NOTES

CPR 239. A law firm may set up a profit-sharing plan for firm members
and lay employees.

CPR 289. It is improper for an attorney to agree to share a legal fee with
a paralegal.

CPR 343. A succeeding attorney may share fees with a disbarred lawyer for
services rendered prior to disbarment.

RPC 38. Attorneys in North Carolina may use an attorney placement
service which places independent attorneys with other attorneys or firms on a
temporary contract basis for a placement fee.

RPC 104. Associate attorneys may be leased back to their firms.

RPC 147. An attorney may not pay a percentage of fees to a paralegal as a
bonus.

98 FEO 17. A lawyer may not comply with an insurance carrier's billing
requirements and guidelines if they interfere with the lawyer's ability to exer-
cise his or her independent professional judgment in the representation of the
insured.

2000 FEO 9. Opinion explores the situations in which a lawyer who is
also a CPA may provide legal services and accounting services from the same
office.

2001 FEO 2. There is no prohibition on a law firm entering into a con-
tract with a management firm to administer the firm provided the lawyers in
the firm can fulfill their ethical duties including the duty to exercise inde-
pendent professional judgment, the duty to protect and safe keep client prop-
erty, and the duty to maintain client confidences.

2003 FEO 6. A law firm may contract with a professional employer organ-
ization (PEO) to perform human resources, payroll, and other non-operational
employment functions, including the employment of the lawyers of the firm,
provided the PEO does not control or influence the lawyers' exercise of inde-

pendent professional judgment.

2003 FEO 7. A lawyer may not prepare a power of attorney for the bene-
fit of the principal at the request of another individual or third-party payer
without consulting with, exercising independent professional judgment on
behalf of, and obtaining consent from the principal.

2003 FEO 10. A Social Security lawyer may agree to compensate a non-
lawyer/ claimant's representative for the prior representation of a claimant.

2004 FEO 13. A lawyer may form a professional corporation for the prac-
tice of law and the professional corporation may enter into a law partnership
with another such professional corporation.

2005 FEO 6. The compensation of a nonlawyer law firm employee who rep-
resents Social Security disability claimants before the Social Security
Administration may be based upon the income generated by such representation.

2006 FEO 4. A lawyer may not participate in a prepaid legal services plan
unless all the conditions for participation are met and participation does not
otherwise result in a violation of the Rules of Professional Conduct.

2006 FEO 11. Outside of the commercial or business context, a lawyer may
not, at the request of a third party, prepare documents, such as a will or trust
instrument, that purport to speak solely for principal without consulting with,
exercising independent professional judgment on behalf of, and obtaining con-
sent from the principal.

2010 FEO 4. Paying a percentage fee to a barter exchange manager is a
surcharge on the transaction and is not fee sharing with a nonlawyer.

2011 FEO 4. A lawyer may not agree to procure title insurance exclusively
from a particular title insurance agency on every transaction referred to the
lawyer by a person associated with the agency.

2011 FEO 10. A lawyer may advertise on a website that offers daily dis-
counts to consumers where the website company’s compensation is a percent-
age of the amount paid to the lawyer if certain disclosures are made and cer-
tain conditions are satisfied.

2012 FEO 10. A lawyer may not participate as a network lawyer for a
company providing litigation or administrative support services for clients
with a particular legal/business problem unless certain conditions are satisfied.

2013 FEO 7 . A law firm may not share a fee from a tax appeal with a non-
lawyer tax representative unless such nonlawyer representatives are legally per-
mitted by the tax authorities to represent claimants and to be awarded fees for
such representation.

2013 FEO 9. Opinion provides guidance to lawyers who work for a pub-
lic interest law organization that provides legal and non-legal services to its
clientele and that has an executive director who is not a lawyer.

RULE 5.5: UNAUTHORIZED PRACTICE OF LAW;
MULTIJURISDICTIONAL PRACTICE OF LAW

(a) A lawyer shall not practice law in a jurisdiction where doing so violates
the regulation of the legal profession in that jurisdiction.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except as authorized by these Rules or other law, establish an office or

other systematic and continuous presence in this jurisdiction for the prac-

tice of law; or

(2) hold out to the public or otherwise represent that the lawyer is admit-

ted to practice law in this jurisdiction.

(c) A lawyer admitted to practice in another United States jurisdiction, and
not disbarred or suspended from practice in any jurisdiction, does not engage in
the unauthorized practice of law in this jurisdiction if the lawyer’s conduct is in
accordance with these Rules and:

(1) the lawyer is authorized by law or order to appear before a tribunal or

administrative agency in this jurisdiction or is preparing for a potential pro-

ceeding or hearing in which the lawyer reasonably expects to be so authorized;

(2) the lawyer acts with respect to a matter that arises out of or is otherwise

reasonably related to the lawyer's representation of a client in a jurisdiction

in which the lawyer is admitted to practice and the lawyer’s services are not
services for which pro hac vice admission is required;

(3) the lawyer acts with respect to a matter that is in or is reasonably relat-

ed to a pending or potential arbitration, mediation, or other alternative dis-

pute resolution proceeding in this or another jurisdiction, if the lawyer’s
services arise out of or are reasonably related to the lawyer's representation
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of a client in a jurisdiction in which the lawyer is admitted to practice and

are not services for which pro hac vice admission is required; or

(4) the lawyer is associated in the matter with a lawyer admitted to practice

in this jurisdiction who actively participates in the representation and the

lawyer is admitted pro hac vice or the lawyer's services are not services for
which pro hac vice admission is required.

(d) A lawyer admitted to practice in another United States jurisdiction or in
a foreign jurisdiction, and not disbarred or suspended from practice in any juris-
diction, or the equivalent thereof, does not engage in the unauthorized practice
of law in this jurisdiction and may establish an office or other systematic and
continuous presence in this jurisdiction for the practice of law if the lawyer’s
conduct is in accordance with these Rules and:

(1) the lawyer provides legal services to the lawyer’s employer or its organi-

zational affiliates; the services are not services for which pro hac vice admis-

sion is required; and, when the services are performed by a foreign lawyer
and require advice on the law of this or another US jurisdiction or of the

United States, such advice is based upon the advice of a lawyer who is duly

licensed and authorized by the jurisdiction to provide such advice; or

(2) the lawyer is providing services limited to federal law, international law,

the law of a foreign jurisdiction or the law of the jurisdiction in which the

lawyer is admitted to practice, or the lawyer is providing services that the
lawyer is authorized by federal or other law or rule to provide in this juris-
diction.

(e) A lawyer admitted to practice in another United States jurisdiction, and
not disbarred or suspended from practice in any jurisdiction, does not engage in
the unauthorized practice of law in this jurisdiction and may establish an office
or other systematic and continuous presence in this jurisdiction for the practice
of law if the lawyer’s conduct is in accordance with these Rules, the lawyer is the
subject of a pending application for admission to the North Carolina State Bar
by comity, having never previously been denied admission to the North Carolina
State Bar for any reason, and the lawyer satisfies the following conditions:

(1) is licensed to practice law in a state with which North Carolina has
comity in regard to admission to practice law;
(2) is a member in good standing in every jurisdiction in which the lawyer
is licensed to practice law;
(3) has satisfied the educational and experiential requirements prerequisite
to comity admission to the North Carolina State Bar;
(4) is domiciled in North Carolina;
(5) has established a professional relationship with a North Carolina law
firm and is actively supervised by at least one licensed North Carolina attor-
ney affiliated with that law firm; and
(6) gives written notice to the secretary of the North Carolina State Bar that
the lawyer intends to begin the practice of law pursuant to this provision,
provides the secretary with a copy of the lawyer’s application for admission
to the State Bar, and agtees that the lawyer is subject to these rules and the
disciplinary jurisdiction of the North Carolina State Bar. A lawyer acting
pursuant to this provision may not provide services for which pro hac vice
admission is required, and shall be ineligible to practice law in this jurisdic-
tion immediately upon being advised that the lawyer’s application for comi-
ty admission has been denied.

(f) A lawyer shall not assist another person in the unauthorized practice of
law.

(g) A lawyer or law firm shall not employ a disbarred or suspended lawyer as
a law cletk or legal assistant if that individual was associated with such lawyer or
law firm at any time on or after the date of the acts which resulted in disbar-
ment or suspension through and including the effective date of disbarment or
suspension.

(h) A lawyer or law firm employing a disbarred or suspended lawyer as a law
clerk or legal assistant shall not represent any client represented by the disbarred
or suspended lawyer or by any lawyer with whom the disbarred or suspended
lawyer practiced during the period on or after the date of the acts which result-
ed in disbarment or suspension through and including the effective date of dis-
barment or suspension.

(i) For the purposes of paragraph (d), the foreign lawyer must be a member
in good standing of a recognized legal profession in a foreign jurisdiction, the
members of which are admitted to practice as lawyers or counselors at law or the

equivalent, and are subject to effective regulation and discipline by a duly con-
stituted professional body or a public authority.

Comment

[1] A lawyer may practice law only in a jurisdiction in which the lawyer is
authorized to practice. The practice of law in violation of lawyer-licensing stan-
dards of another jurisdiction constitutes a violation of these Rules. This Rule
does not restrict the ability of lawyers authorized by federal statute or other fed-
eral law to represent the interests of the United States or other persons in any
jurisdiction.

[2] There are occasions in which lawyers admitted to practice in another
United States jurisdiction, but not in North Carolina, and not disbarred or sus-
pended from practice in any jurisdiction, may provide legal services on a tem-
porary basis in North Carolina under circumstances that do not create an unrea-
sonable risk to the interests of their clients, the courts, or the public. Paragraphs
(¢), (d), and (e) identify seven situations in which the lawyer may engage in such
conduct without fear of violating this Rule. All such conduct is subject to the
duty of competent representation. See Rule 1.1. Rule 5.5 does not address the
question of whether other conduct constitutes the unauthorized practice of law.
The fact that conduct is not included or described in this Rule is not intended
to imply that such conduct is the unauthorized practice of law. With the excep-
tion of paragraphs (d) and (e), this Rule does not authorize a US or foreign
lawyer to establish an office or other systematic and continuous presence in
North Carolina without being admitted to practice here. Presence may be sys-
tematic and continuous even if the lawyer is not physically present in this juris-
diction. A lawyer not admitted to practice in North Carolina must not hold out
to the public or otherwise represent that the lawyer is admitted to practice law
in North Carolina. See also Rules 7.1(a) and 7.5(b). However, a lawyer admit-
ted to practice in another jurisdiction who is partner, shareholder, or employee
of an interstate or international law firm that is registered with the North
Carolina State Bar pursuant to 27 N.C.A.C. 1E, Section .0200, may practice,
subject to the limitations of this Rule, in the North Carolina offices of such law
firm.

[3] Paragraphs (c), (d), and (e) apply to lawyers who are admitted to prac-
tice law in any United States jurisdiction, which includes the District of
Columbia and any state, territory, or commonwealth of the United States and,
where noted, any foreign jurisdiction. The word “admitted” in paragraphs (c),
(d)(2), and (e) contemplates that the lawyer is authorized to practice in the juris-
diction in which the lawyer is admitted and excludes a lawyer who while tech-
nically admitted is not authorized to practice because, for example, the lawyer is
on inactive status.

[4] Paragraphs (c), (d), and (¢) do not authorize communications advertis-
ing legal services in North Carolina by lawyers who are admitted to practice in
other jurisdictions. Nothing in these paragraphs authorizes a lawyer not licensed
in this jurisdiction to solicit clients in North Carolina. Whether and how
lawyers may communicate the availability of their services in this jurisdiction are
governed by Rules 7.1-7.5.

[5] Lawyers not admitted to practice generally in North Carolina may be
authorized by law or order of a tribunal or an administrative agency to appear
before a the tribunal or agency. Such authority may be granted pursuant to for-
mal rules or law governing admission pro hac vice or pursuant to informal prac-
tice of the tribunal or agency. Under paragraph (c)(1), a lawyer does not violate
this Rule when the lawyer appears before such a tribunal or agency. Nor does a
lawyer violate this Rule when the lawyer engages in conduct in anticipation of
a proceeding or hearing, such as factual investigations and discovery conducted
in connection with a litigation or administrative proceeding, in which an out-
of-state lawyer has been admitted or in which the lawyer reasonably expects to
be admitted.

[6] Paragraph (c)(2) recognizes that the complexity of many matters requires
that a lawyer whose representation of a client consists primarily of conduct in a
jurisdiction in which the lawyer is admitted to practice, also be permitted to act
on the client's behalf in other jurisdictions in matters arising out of or otherwise
reasonably related to the lawyer's representation of the client. This conduct may
involve negotiations with private parties, as well as negotiations with govern-
ment officers or employees, and participation in alternative dispute-resolution
procedures. This provision also applies when a lawyer is conducting witness
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interviews or other activities in this jurisdiction in preparation for a litigation or
other proceeding that will occur in another jurisdiction where the lawyer is
cither admitted generally or expects to be admitted pro hac vice.

[7] Paragraph (c)(3) permits a lawyer admitted to practice law in another
jurisdiction to perform services on a temporary basis in North Carolina if those
services are in or reasonably related to a pending or potential arbitration, medi-
ation, or other alternative dispute resolution proceeding in this or another juris-
diction, and if the services arise out of or are reasonably related to the lawyer's
practice in a jurisdiction in which the lawyer is admitted to practice. The lawyer,
however, must obtain admission pro hac vice in the case of a court-annexed arbi-
tration or mediation or otherwise if court rules or law so require.

[8] Paragraph (c)(4) recognizes that association with a lawyer licensed to
practice in North Carolina is likely to protect the interests of both clients and
the public. The lawyer admitted to practice in North Carolina, however, may
not serve merely as a conduit for an out-of-state lawyer but must actively par-
ticipate in and share actual responsibility for the representation of the client. If
the admitted lawyer's involvement is merely pro forma, then both lawyers are
subject to discipline under this Rule.

[9] Paragraphs (d) and (e) identify three circumstances in which a lawyer
who is admitted to practice in another jurisdiction, or a foreign jurisdiction, and
is not disbarred or suspended from practice in any jurisdiction or the equivalent
thereof, may establish an office or other systematic and continuous presence in
North Carolina for the practice of law. Except as provided in these paragraphs,
a lawyer who is admitted to practice law in another jurisdiction and who desires
to establish an office or other systematic or continuous presence in North
Carolina must be admitted to practice law generally in North Carolina.

[10] Paragraph (d)(1) applies to a lawyer who is employed by a client to pro-
vide legal services to the client or its organizational affiliates, i.e., entities that
control, are controlled by, or are under common control with the employer. This
paragraph does not authorize the provision of personal legal services to the
employer’s officers or employees. The paragraph applies to in-house corporate
lawyers, government lawyers, and others who are employed to render legal serv-
ices to the employer. The lawyer’s ability to represent the employer outside the
jurisdiction in which the lawyer is licensed generally serves the interests of the
employer and does not create an unreasonable risk to the client and others
because the employer is well situated to assess the lawyer’s qualifications and the
quality of the lawyer’s work.

[11] Paragraph (d)(2) recognizes that a lawyer may provide legal services in
a jurisdiction in which the lawyer is not licensed when authorized to do so by
federal or other law, which includes statute, court rule, executive regulation, or
judicial precedent.

[12] Paragraph (e) permits a lawyer who is awaiting admission by comity to
practice on a provisional and limited basis if certain requirements are met. As
used in this paragraph, the term "professional relationship” refers to an employ-
ment or partnership arrangement.

[13] The definition of the practice of law is established by N.C.G.S. §84-
2.1. Limiting the practice of law to members of the bar protects the public
against rendition of legal services by unqualified persons. Paragraph (d) does not
prohibit a lawyer from employing the services of paraprofessionals and delegat-
ing functions to them, so long as the lawyer supervises the delegated work and
retains responsibility for their work. See Rule 5.3.

[14] Lawyers may also provide professional advice and instruction to non-
lawyers whose employment requires knowledge of law; for example, claims
adjusters, employees of financial or commercial institutions, social workers,
accountants and persons employed in government agencies. In addition, a
lawyer may counsel nonlawyers who wish to proceed pro se. However, a lawyer
may not assist a person in practicing law in violation of the rules governing pro-
fessional conduct in that person’s jurisdiction.

[15] Paragraphs (g) and (h) clarify the limitations on employment of a dis-
barred or suspended lawyer. In the absence of statutory prohibitions or specific
conditions placed on a disbarred or suspended lawyer in the order revoking or
suspending the license, such individual may be hired to perform the services of
a law clerk or legal assistant by a law firm with which he or she was not affiliat-
ed at the time of or after the acts resulting in discipline. Such employment is,
however, subject to certain restrictions. A licensed lawyer in the firm must take
full responsibility for, and employ independent judgment in, adopting any

research, investigative results, briefs, pleadings, or other documents or instru-
ments drafted by such individual. The individual may not directly advise clients
or communicate in person or in writing in such a way as to imply that he or she
is acting as a lawyer or in any way in which he or she seems to assume respon-
sibility for a client's legal matters. The disbarred or suspended lawyer should
have no communications or dealings with, or on behalf of, clients represented
by such disbarred or suspended lawyer or by any individual or group of indi-
viduals with whom he or she practiced during the period on or after the date of
the acts which resulted in discipline through and including the effective date of
the discipline. Further, the employing lawyer or law firm should perform no
services for clients represented by the disbarred or suspended lawyer during such
petiod. Care should be taken to ensure that clients fully understand that the dis-
barred or suspended lawyer is not acting as a lawyer, but merely as a law clerk or
lay employee. Under some circumstances, as where the individual may be
known to clients or in the community, it may be necessary to make an affirma-
tive statement or disclosure concerning the disbarred or suspended lawyer's sta-
tus with the law firm. Additionally, a disbarred or suspended lawyer should be
paid on some fixed basis, such as a straight salary or houtly rate, rather than on
the basis of fees generated or received in connection with particular matters on
which he or she works. Under these circumstances, a law firm employing a dis-
barred or suspended lawyer would not be acting unethically and would not be
assisting a nonlawyer in the unauthorized practice of law.

[16] A lawyer or law firm should not employ a disbarred or suspended
lawyer who was associated with such lawyer or firm at any time on or after the
date of the acts which resulted in the disbarment or suspension through and
including the time of the disbarment or suspension. Such employment would
show disrespect for the court or body which disbarred or suspended the lawyer.
Such employment would also be likely to be prejudicial to the administration of
justice and would create an appearance of impropriety. It would also be practi-
cally impossible for the disciplined lawyer to confine himself or herself to activ-
ities not involving the actual practice of law if he or she were employed in his or
her former office setting and obliged to deal with the same staft and clientele.

History Note: Statutory Authority G. 84-23

Adopted July 24, 1997

Amended March 1, 2003; November 16, 2006; October 2, 2014;
September 24, 2015

ETHICS OPINION NOTES

CPR 19. House counsel for an insurance company may not represent an
insured in prosecuting a subrogation claim.

CPR 325. House counsel of a savings and loan association may not repre-
sent a subsidiary of the savings and loan association acting as trustee for a deed
of trust in foreclosure.

CPR 326. House counsel for an insurance company may not represent the
insured in defense of a third party claim or in prosecution of a subrogation
claim.

RPC 9. House counsel for a mortgage bank which originates loans but has
no proprietary interest of its own may not represent borrowers or lenders in
closing loans originated by his employer.

RPC 40. For the purposes of a real estate transaction, an attorney may,
with proper notice to the borrower, represent only the lender, and the lender
may prepare the closing documents. See aso RPC 41.

RPC 114. Attorneys may give legal advice and drafting assistance to per-
sons wishing to proceed pro se without appearing as counsel of record.

RPC 139. A lawyer may not sign an adoption petition prepared by an
adoption agency as an accommodation to that agency without undertaking
professional responsibility for the adoption proceeding.

RPC 151. Although a corporate insurer acting through its employees can-
not practice law and appear on behalf of others, a lawyer who is a full-time
employee of an insurance company may represent the company in an action
where the company is a named party.

RPC 216. A lawyer may use the services of a nonlawyer independent con-
tractor to search a title provided the nonlawyer is properly supervised by the
lawyer.

98 FEO 7. A law firm may employ a disbarred lawyer as a paralegal pro-
vided the firm accepts no new clients who were clients of the disbarred
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lawyer's former firm during the period of misconduct; however, a disbarred
lawyer may not work as a paralegal at a firm where he was employed as a
lawyer during the period of misconduct.

98 FEO 8. A lawyer may not participate in a closing or sign a preliminary
title opinion if, after reasonable inquiry, the lawyer believes that the tite
abstract or opinion was prepared by a nonlawyer without supervision by a
licensed North Carolina lawyer.

99 FEO 6. Opinion examines the ownership of a title insurance agency by
lawyers in North and South Carolina as well as the supervision of an inde-
pendent paralegal.

2000 FEO 9. Opinion explores the situations in which a lawyer who is also
a CPA may provide legal services and accounting services from the same office.

2000 FEO 10. A lawyer may have a nonlawyer employee deliver a message
to a court holding calendar call, if the lawyer is unable to attend due to a
scheduling conflict with another court or for another legitimate reason.

2002 FEO 9. A nonlawyer assistant supervised by a lawyer may identify to
the client who is a party to such a transaction the documents to be executed
with respect to the transaction, direct the client as to the correct place on each
document to sign, and handle the disbursement of proceeds for a residential
real estate transaction, even though the supervising lawyer is not physically
present.

2006 FEO 13. If warranted by exigent circumstances, a lawyer may allow
a paralegal to sign his name to court documents so long as it does not violate
any law and the lawyer provides the appropriate level of supervision.

2007 FEO 3. Opinion explains the duties of a lawyer who represents a
local government and of a lawyer who is elected to the governing body of the
local government relative to a nonlawyer appearing in a representative capac-
ity for a party at a zoning variance and other quasi-judicial hearings before the
government body.

2007 FEO 12. A lawyer may outsource limited legal support services to
foreign assistants provided the lawyer propetly selects and supervises the for-
eign assistants, ensures the preservation of client confidences, avoids conflicts
of interests, discloses the outsourcing, and obtains the client's advanced
informed consent.

2008 FEO 6. A lawyer may hire a nonlawyer independent contractor to
organize and speak at educational seminars so long as the nonlawyer does not
give legal advice.

2009 FEO 2. A closing lawyer who reasonably believes that a title compa-
ny engaged in the unauthorized practice of law when preparing a deed must
report the lawyer who assisted the title company but may close the transaction
if the client consents and doing so is in the client's interest.

2012 FEO 10. A lawyer may not participate as a network lawyer for a
company providing litigation or administrative support services for clients
with a particular legal/business problem unless certain conditions are satisfied.

2012 FEO 11. A law firm may send a nonlawyer field representative to
meet with a prospective client and obtain a representation contract if a lawyer
at the firm has reviewed sufficient information from the prospective client to
determine that an offer of representation is appropriate.

2013 FEO 9. Opinion provides guidance to lawyers who work for a pub-
lic interest law organization that provides legal and non-legal services to its
clientele and that has an executive director who is not a lawyer.

Authorized Practice Advisory Opinion 2002-1. The North Carolina State
Bar has been requested to interpret the North Carolina unauthorized practice
of law statutes (N.C. Gen. Stat. §§84-2.1 to 84-5) as they apply to residential
real estate transactions. The State Bar issues the following authorized practice
of law advisory opinion pursuant to N.C. Gen. Stat. §84-37(f) after careful
consideration and investigation. This opinion supersedes any prior opinions
and decisions of any standing committee of the State Bar interpreting the
unauthorized practice of law statutes to the extent those opinions and deci-
sions are inconsistent with the conclusions expressed herein.

Authorized Practice Advisory Opinion 2006-1. Opinion rules that land
use professionals who are not lawyers may testify as to factual matters and as
experts at quasi-judicial proceedings before planning boards, boards of adjust-
ment, and other government bodies, but the introduction of evidence and
advocacy on behalf of parties at such proceedings is the practice of law that
may be performed only by a licensed lawyer.

RULE 5.6: RESTRICTIONS ON RIGHT TO PRACTICE

A lawyer shall not participate in offering or making:

(a) a partnership, shareholders, operating, employment, or other similar type
of agreement that restricts the right of a lawyer to practice after termination of
the relationship, except an agreement concerning benefits upon retirement; or

(b) an agreement in which a restriction on the lawyer’s right to practice is
part of the settlement of a client controversy.

Comment

[1] An agreement restricting the right of lawyers to practice after leaving a
firm not only limits their professional autonomy but also limits the freedom of
clients to choose a lawyer. Paragraph (a) prohibits such agreements except for
restrictions incident to provisions concerning retirement benefits for service
with the firm.

[2] Paragraph (b) prohibits a lawyer from agreeing not to represent other
persons in connection with settling a claim on behalf of a client.

(3] This Rule does not prohibit restrictions that may be included in the
terms of the sale of a law practice pursuant to Rule 1.17. The Rule also does not
prohibit restrictions on a lawyer’s right to practice that are included in a plea
agreement or other settlement of a criminal matter or the resolution of a disci-
plinary proceeding where the accused is a lawyer.

History Note: Statutory Authority G. 84-23

Adopted July 24, 1997

Amended March 1, 2003; September 24, 2015

ETHICS OPINION NOTES

RPC 13. A retirement agreement may require a lawyer to accept inactive
status as a member of the State Bar as a condition of payment of retirement
benefits.

RPC 179. A lawyer may not offer or enter into a settlement agreement that
contains a provision barring the lawyer who represents the settling party from
representing other claimants against the opposing party.

2001 FEO 10. Opinion prohibits a lawyer from entering into an employ-
ment agreement with a law firm that includes a provision reducing the amount
of deferred compensation the lawyer will receive if the lawyer leaves the firm
before retirement to engage in the private practice of law within a 50-mile radius
of the firm's offices.

2003 FEO 9. A lawyer may participate in a settlement agreement that con-
tains a provision limiting or prohibiting disclosure of information obtained dur-
ing the representation even though the provision will effectively limit the
lawyer's ability to represent future claimants.

2007 FEO 6. A partnership, shareholders, or other similar agreement may
include a repurchase or buy-out provision that takes into account the loss in
firm value generated by the lawyer's departure provided the provision is fair and
is not based solely upon loss in value due to the loss of client billings.

2008 FEO 8. A provision in a law firm employment agreement for dividing
legal fees received after a lawyer's departure from a firm must be reasonable and
may not penalize or deter the withdrawing lawyer from taking clients with her.

2012 FEO 12. An agreement for a departing lawyer to pay his former firm a
percentage of any legal fee subsequently recovered from the continued represen-
tation of a contingent fee client by the departing lawyer does not violate Rule 5.6
if the agreement was negotiated by the departing lawyer and the firm after the
departing lawyer announced his departure from the firm and the specific per-
centage is a reasonable resolution of the dispute over the division of future fees.

RULE 5.7: RESPONSIBILITIES REGARDING LAW-RELATED

SERVICES
(@) A lawyer shall be subject to the Rules of Professional Conduct with
respect to the provision of law-related services, as defined in paragraph (b), if the
law-related services are provided:
(1) by the lawyer in circumstances that are not distinct from the lawyer’s pro-
vision of legal services to clients; or
(2) by a separate entity controlled by the lawyer individually or with oth-
ers if the lawyer fails to take reasonable measures to assure that a person
obtaining the law-related services knows that the services of the separate
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an exchange member seeking legal services, and does not restrict the number
of participating lawyers is not a lawyer referral service.

2011 FEO 4. A lawyer may not agree to procure title insurance exclusively
from a particular title insurance agency on every transaction referred to the
lawyer by a person associated with the agency.

2011 FEO 10. A lawyer may advertise on a website that offers daily dis-
counts to consumers where the website company’s compensation is a percent-
age of the amount paid to the lawyer if certain disclosures are made and cer-
tain conditions are satisfied.

2012 FEO 6. A law firm may use a leased time-shared office address or a
post office address to satisfy the address disclosure requirement for advertising
communications in Rule 7.2(c) so long as certain requirements are met.

2012 FEO 10. A lawyer may not participate as a network lawyer for a
company providing litigation or administrative support services for clients
with a particular legal/business problem unless certain conditions are satisfied.

2012 FEO 14. The advertising content displayed on certain gift or pro-
motional items does not have to include an office address.

2013 FEO 10. With certain disclosures, a lawyer may participate in an
online group legal advertising service that gives a participating lawyer exclu-
sive rights to contacts arising from a particular territory.

RULE 7.3: SOLICITATION OF CLIENTS

(a) A lawyer shall not by in-person, live telephone, or real-time elec-
tronic contact solicit professional employment from a potential client when
a significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain,
unless the person contacted:

(1) is a lawyer; or

(2) has a family, close personal, or prior professional relationship with the

lawyer.

(b) A lawyer shall not solicit professional employment from a potential
client by written, recorded or electronic communication or by in-person, tele-
phone or real-time electronic contact even when not otherwise prohibited by
paragraph (a), if:

(1) the target of the solicitation has made known to the lawyer a desire not

to be solicited by the lawyer; or

(2) the solicitation involves coercion, duress, harassment, compulsion,

intimidation, or threats.

(c) Targeted Communications. Unless the recipient of the communication
is a person specified in paragraphs (a)(1) or (a)(2), every written, recorded, or
electronic communication from a lawyer soliciting professional employment
from anyone known to be in need of legal services in a particular matter shall
include the statement, in capital letters, "THIS IS AN ADVERTISEMENT
FOR LEGAL SERVICES" (the advertising notice), which shall be conspicu-
ous and subject to the following requirements:

(1) Written Communications. Written communications shall be mailed in

an envelope. The advertising notice shall be printed on the front of the

envelope, in a font that is as large as any other printing on the front or the
back of the envelope. If more than one color or type of font is used on the
front or the back of the envelope, the font used for the advertising notice
shall match in color, type, and size the largest and widest of the fonts. The
front of the envelope shall contain no printing other than the name of the
lawyer or law firm and return address, the name and address of the recipi-
ent, and the advertising notice. The advertising notice shall also be printed

at the beginning of the body of the enclosed written communication in a

font as large as or larger than any other printing contained in the enclosed

written communication. If more than one color or type of font is used on
the enclosed written communication, then the font of the advertising
notice shall match in color, type, and size the largest and widest of the fonts.

Nothing on the envelope or the enclosed written communication shall be

more conspicuous than the advertising notice.

(2) Electronic Communications. The advertising notice shall appear in the

"in reference” or subject box of the address or header section of the com-

munication. No other statement shall appear in this block. The advertising

notice shall also appear, at the beginning and ending of the electronic com-
munication, in a font as large as or larger than any other printing in the
body of the communication or in any masthead on the communication. If

more than one color or type of font is used in the electronic communica-
tion, then the font of the advertising notice shall match in color, type, and
size the largest and widest of the fonts. Nothing in the electronic commu-
nication shall be more conspicuous than the advertising notice.
(3) Recorded Communications. The advertising notice shall be clearly
articulated at the beginning and ending of the recorded communication.
(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may par-
ticipate with a prepaid or group legal service plan subject to the following:
(1) Definition. A prepaid legal services plan or a group legal services plan
(“a plan”) is any arrangement by which a person, firm, or corporation, not
otherwise authorized to engage in the practice of law, in exchange for any
valuable consideration, offers to provide or arranges the provision of legal
services that are paid for in advance of any immediate need for the speci-
fied legal service (“covered services”). In addition to covered services, a
plan may provide specified legal services at fees that are less than what a
non-member of the plan would normally pay. The North Carolina legal
services offered by a plan must be provided by a licensed lawyer who is not
an employee, director or owner of the plan. A prepaid legal services plan
does not include the sale of an identified, limited legal service, such as
drafting a will, for a fixed, one-time fee.
(2) Conditions for Participation.
(A) The plan must be operated by an organization that is not owned or
directed by the lawyer;
(B) The plan must be registered with the North Carolina State Bar and
comply with all applicable rules regarding such plans;
(C)The lawyer must notify the State Bar in writing before participating
in a plan and must notify the State Bar no later than 30 days after the
lawyer discontinues participation in the plan;
(D) After reasonable investigation, the lawyer must have a good faith
belief that the plan is being operated in compliance with the Revised
Rules of Professional Conduct and other pertinent rules of the State Bar;
(E) All advertisements by the plan representing that it is registered with
the State Bar shall also explain that registration does not constitute
approval by the State Bar; and
(F) Notwithstanding the prohibitions in paragraph (a), the plan may use
in-person or telephone contact to solicit memberships or subscriptions
provided:
(1) The solicited person is not known to need legal services in a partic-
ular matter covered by the plan; and
(ii) The contact does not involve coercion, duress, or harassment and
the communication with the solicited person is not false, deceptive or
misleading.

Comment

[1] A solicitation is a communication initiated by the lawyer that is direct-
ed to a specific person and that offers to provide, or can reasonably be under-
stood as offering to provide, legal services. In contrast, a lawyer’s communica-
tion typically does not constitute a solicitation if it is directed to the general
public, such as through a billboard, an Internet banner advertisement, a web-
site or a television commercial, or if it is in response to a request for informa-
tion or is automatically generated in response to Internet searches.

[2] There is a potential for abuse when a solicitation involves direct in-per-
son, live telephone, or real-time electronic contact by a lawyer with someone
known to need legal services. These forms of contact subject a person to the
private importuning of the trained advocate in a direct interpersonal encounter.
The person, who may already feel overwhelmed by the circumstances giving
rise to the need for legal services, may find it difficult fully to evaluate all avail-
able alternatives with reasoned judgment and appropriate self-interest in the
face of the lawyer’s presence and insistence upon being retained immediately.
The situation is fraught with the possibility of undue influence, intimidation,
and over-reaching.

(3] This potential for abuse inherent in direct in-person, live telephone, or
real-time electronic solicitation justifies its prohibition, particularly because
lawyers have alternative means of conveying necessary information to those
who may be in need of legal services. In particular, communications can be
mailed or transmitted by email or other electronic means that do not involve
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real-time contact and do not violate other laws governing solicitations. These
forms of communications and solicitations make it possible for the public to
be informed about the need for legal services, and about the qualifications of
available lawyers and law firms, without subjecting the public to direct in-per-
son, telephone or real-time electronic persuasion that may overwhelm a per-
son’s judgment.

[4] The use of general advertising and written, recorded or electronic com-
munications to transmit information from lawyer to the public, rather than
direct in-person, live telephone or real-time electronic contact, will help to
assure that the information flows cleanly as well as freely. The contents of
advertisements and communications permitted under Rule 7.2 can be perma-
nently recorded so that they cannot be disputed and may be shared with oth-
ers who know the lawyer. This potential for informal review is itself likely to
help guard against statements and claims that might constitute false and mis-
leading communications, in violation of Rule 7.1. The contents of direct in-
person, live telephone, or real-time electronic contact can be disputed and may
not be subject to third-party scrutiny. Consequently, they are much more like-
ly to approach (and occasionally cross) the dividing line between accurate rep-
resentations and those that are false and misleading.

[5] There is far less likelihood that a lawyer would engage in abusive prac-
tices against a former client, or a person with whom the lawyer has a close per-
sonal or family relationship, or in situations in which the lawyer is motivated by
considerations other than the lawyer’s pecuniary gain. Nor is there a serious
potential for abuse when the person contacted is a lawyer. Consequently, the
general prohibition in Rule 7.3(a) and the requirements of Rule 7.3(c) are not
applicable in those situations. Also, paragraph (a) is not intended to prohibit a
lawyer from participating in constitutionally protected activities of public or
charitable legal-service organizations or bona fide political, social, civic, frater-
nal, employee or trade organizations whose purposes include providing or rec-
ommending legal services to its members or beneficiaries.

[6] But even permitted forms of solicitation can be abused. Thus, any solic-
itatdion which contains information which is false or misleading within the
meaning of Rule 7.1, which involves coercion, duress, harassment, compul-
sion, intimidation, or threats within the meaning of Rule 7.3(b)(2), or which
involves contact with someone who has made known to the lawyer a desire not
to be solicited by the lawyer within the meaning of Rule 7.3(b)(1) is prohibit-
ed. Moreover, if after sending a letter or other communication as permitted by
Rule 7.2 the lawyer receives no response, any further effort to communicate
with the recipient of the communication may violate the provisions of Rule
7.3(b).

[7] This Rule is not intended to prohibit a lawyer from contacting repre-
sentatives of organizations or groups that may be interested in establishing a
group or prepaid legal plan for their members, insureds, beneficiaries, or other
third parties for the purpose of informing such entities of the availability of and
details concerning the plan or arrangement which the lawyer or lawyer’s firm is
willing to offer. This form of communication is not directed to people who are
seeking legal services for themselves. Rather, it is usually addressed to an indi-
vidual acting in a fiduciary capacity secking a supplier of legal services for oth-
ers who may, if they choose, become potential clients of the lawyer. Under these
circumstances, the activity which the lawyer undertakes in communicating
with such representatives and the type of information transmitted to the indi-
vidual are functionally similar to and serve the same purpose as advertising per-
mitted under Rule 7.2.

[8] Paragraph (c) of this rule requires that all targeted mail solicitations of
potential clients must be mailed in an envelope on which the statement, "This
is an advertisement for legal services," appears in capital letters in a font at least
as large as any other printing on the front or the back of the envelope. The
statement must appear on the front of the envelope with no other distracting
extraneous written statements other than the name and address of the recipi-
ent and the name and return address of the lawyer or firm. Postcards may not
be used for targeted mail solicitations. No embarrassing personal information
about the recipient may appear on the back of the envelope. The advertising
notice must also appear in the “in reference” or subject box of an electronic
communication (email) and at the beginning of any paper or electronic com-
munication in a font that is at least as large as the font used for any other print-
ing in the paper or electronic communication. On any paper or electronic

communication required by this rule to contain the advertising notice, the
notice must be conspicuous and should not be obscured by other objects or
printing or by manipulating fonts. For example, inclusion of a large photo-
graph or graphic image on the communication may diminish the prominence
of the advertising notice. Similarly, a font that is narrow or faint may render
the advertising notice inconspicuous if the fonts used elsewhere in the com-
munication are chubby or flamboyant. The font size requirement does not
apply to a brochure enclosed with the written communication if the written
communication contains the required notice. As explained in 2007 Formal
Ethics Opinion 15, the font size requirement does not apply to an insignia or
border used in connection with a law firm’s name if the insignia or border is
used consistently by the firm in official communications on behalf of the firm.
Nevertheless, any such insignia or border cannot be so large that it detracts
from the conspicuousness of the advertising notice. The requirement that cer-
tain communications be marked, "This is an advertisement for legal services,"
does not apply to communications sent in response to requests of potential
clients or their spokespersons or sponsors. General announcements by lawyers,
including changes in personnel or office location, do not constitute communi-
cations soliciting professional employment from a client known to be in need
of legal services within the meaning of this Rule.

[9] Paragraph (d) of this Rule permits a lawyer to participate with an organ-
ization which uses personal contact to solicit members for its group or prepaid
legal service plan, provided that the personal contact is not undertaken by any
lawyer who would be a provider of legal services through the plan. The organ-
ization must not be owned by or directed (whether as manager or otherwise)
by any lawyer or law firm that participates in the plan. For example, paragraph
(d) would not permit a lawyer to create an organization controlled directly or
indirectly by the lawyer and use the organization for the in-person or telephone
solicitation of legal employment of the lawyer through memberships in the
plan or otherwise. The communication permitted by these organizations also
must not be directed to a person known to need legal services in a particular
matter, but is to be designed to inform potential plan members generally of
another means of affordable legal services. Lawyers who participate in a legal
service plan must reasonably assure that the plan sponsors are in compliance
with Rule 7.3(d) as well as Rules 7.1, 7.2 and 7.3(b). See 8.4(a).

History Note: Statutory Authority G. 84-23

Adopted July 24, 1997

Amended March 1, 2003; October 6, 2004; November 16, 2006; August
23, 2007; August 25, 2011; October 2, 2014; September 24, 2015

ETHICS OPINION NOTES

CPR 52. It is proper to notify former clients of changes in the law that
could affect their wills.

CPR 104. Attorneys may request lenders and title insurance companies to
place them on approved lists.

CPR 191. It is improper for an attorney to belong to a “Tip Club” in
which members agree to refer business to each other.

CPR 258. In response to a request, an attorney may submit a bid for legal
work to the FHA.

CPR 352. It is not improper for an attorney to inform a client with a per-
sonal injury claim that the spouse may also have a claim and that the attorney
is willing to handle the claim.

RPC 20. An attorney may not use an intermediary to arrange meetings
between prospective business clients and the attorney for the purpose of solic-
iting legal business, nor may an attorney make “cold calls” upon prospective
business clients.

RPC 57. A lawyer may agree to be on a list of attorneys approved to han-
dle all of a lender's title work.

RPC 71. An attorney may not accept legal employment by a prepaid legal
service plan owned by the attorney's wife or another member of the attorney's
immediate family, if the plan will market its services by in-person solicitation.

RPC 98. The opinion construes the term “professional relationship” and
explores the circumstances under which solicitation of persons or organiza-
tions with whom a lawyer has had business and professional dealings is per-
missible. Targeted print advertising is also discussed.

RPC 115. A lawyer may sponsor truthful legal information which is pro-
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Opinion #2:

Assuming that the client seeking the medical records and the
provider/client have the same interest in seeing that the medical records are
produced in accordance with applicable law, the lawyer serving the subpoena
may, with the informed consent confirmed in writing of both clients, provide
advice to the provider/client relative to the requirements of the various privacy
rules and may give the provider/client a reasonable amount of time to comply.

If the lawyer provides advice to the provider/client relative to the subpoena
and a conflict arises pertaining to the subpoena (i.e., provider/client desires to
quash the subpoena or, upon the provider/client’s failure to respond to the sub-
poena, the client seeking the medical records is required to file a motion to
compel or a motion for sanctions), the lawyer may not represent either the
client seeking the records or the provider/client relative to the enforcement of
the subpoena, unless both clients give their informed consent confirmed in
writing.

Endnote

1. Summary of the HIPAA Privacy Rule, OCR Privacy Brief, US Department of Health
and Human Services, Office for Civil Rights: hhs.gov/ocr/privacy/hipaa/ understand-

ing/summary/index.html.
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Advising a Civil Litigation Client about Social Media

Opinion rules a lawyer must advise a civil litigation client about the legal ram-
ifications of the client’s postings on social media as necessary to represent the client
competently. The lawyer may advise the client to remove postings on social media if’
the removal is done in compliance with the rules and law on preservation and spo-
liation of evidence.

Inquiry #1:

A clients postings and other information that the client has placed on a
social media! website (referred to collectively as “postings”) are relevant to the
issues in the client’s legal matter and, if the matter s litigated, might be used to
impeach the client. The client’s lawyer does not use social media and is unfa-
miliar with how social media functions.

What is the lawyer’s duty to be knowledgeable of social media and to advise
the client about the effect of the postings on the client’s legal matter?

Opinion #1:

Rule 1.1 requires lawyers to provide competent representation to clients.
Comment [8] to the rule specifically states that a lawyer “should keep abreast
of changes in the law and its practice, including the benefits and risks associat-
ed with the technology relevant to the lawyer’s practice.” “Relevant technolo-
gy~ includes social media. As stated in an opinion of the New Hampshire Bar
Association, N. H. Bar Ass'n Op. 2012-13/05, “counsel has a general duty to
be aware of social media as a source of potentially useful information in litiga-
tion, to be competent to obtain that information directly or through an agent,
and to know how to make effective use of that information in litigation.”

If the client’s postings could be relevant and material to the client’s legal
matter, competent representation includes advising the client of the legal ram-
ifications of existing postings, future postings, and third party comments.

Inquiry #2:

The client’s legal matter will probably be litigated, although a law suit has
not been filed. May the lawyer instruct the client to remove postings on social
media?

Opinion #2:

A lawyer may not counsel a client or assist a client to engage in conduct the
lawyer knows is criminal or fraudulent. Rule 1.2(d). In addition, a lawyer may
not unlawfully obstruct another party’s access to evidence or unlawfully alter,
destroy, or conceal a document or other material having potential evidentiary
value. Rule 3.4(a). The lawyer, therefore, should examine the law on preserva-
tion of information, spoliation2 of evidence, and obstruction of justice to
determine whether removing existing postings would be a violation of the law.

If removing postings does not constitute spoliation and is not otherwise
illegal, or the removal is done in compliance with the rules and law on preser-
vation and spoliation of evidence, the lawyer may instruct the client to remove

existing postings on social media. The lawyer may take possession of printed or
digital images of the client’s postings made for purposes of preservation. See
N.Y. State Bar, Ethics Op. 745 (2013)(lawyer may advise a client about the
removal of postings if the lawyer complies with the rules and law on preserva-
tion and spoliation of evidence).

Inquiry #3:
May the lawyer instruct the client to change the security and privacy set-
tings on social media pages to the highest level of restricted access?

Opinion #3:
Yes, if doing so is not a violation of law or court order.

Endnotes

1. “Social media” is defined as “forms of electronic communication ([such] as Websites for
social networking and microblogging) through which users create online communities
to share information, ideas, personal messages, and other content ([such] as videos).”
Social Media, Merriam-Webster, merriam-webster.com/dictionaty/social%20 media
(last visited Jan. 20, 2015).

2. Blacks Law Dictionary 1437 (8th ed. 2004) defines spoliation as the intentional con-
cealment, destruction, alteration or mutilation of evidence, usually documents, thereby
making them unusable or invalid. The doctrine of spoliation of evidence holds that when
“a party fails to introduce in evidence documents that are relevant to the matter in ques-
tion and within his control...there is a presumption, or at least an inference that the evi-
dence withheld, if forthcoming, would injure his case.” jones v. GMRI, Inc., 144 N.C.
App. 558, 565, 551 S.E.2d 867, 872(2001) (quoting Yarborough v. Hughes, 139 N.C.
199, 209, 51 S.E. 904, 907-08 (1905)).
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Duty to Avoid Conflicts When Advising Members of Nonprofit Organization
Opinion rules that a lawyer who provides free brief consultations to members of
a nonprofit organization must screen for conflicts prior to conducting a consultation.

Inquiry:

A nonprofit organization of nonlawyer professionals provides its members
with contact information for certain medical and other professionals who have
agreed to provide the members with brief consultations to answer questions on
various subjects that are relevant to the members’ professional practices.

The organization has asked Lawyer if she is willing to provide such consul-
tations to its members concerning their legal questions. If Lawyer agrees, she
will be described by the organization on its website as a member support legal
resource. It will be clear that Lawyer is not an employee of the organization and
that she has volunteered to provide such consultations directly to the organiza-
tion’s members. Such consultations will be without charge to the members, and
the organization will not compensate Lawyer for her services.

Lawyer will secure the informed consent of each inquiring member to the
limited scope of such representation. However, Lawyer believes that it would
be impractical for Lawyer to conduct a conflicts search on each member who
calls her before she consults with that member concerning his or her legal ques-
tion.

It is reasonable to suppose that some members who call Lawyer for a free
consultation may, thereafter, wish to engage her to represent them on a paid
basis. However, the initial consultation is not conditioned on such continued
representation. Lawyer will conduct a conflicts check as to any member who
seeks to engage her in an ongoing representation before commencing such rep-
resentation.

Rule 6.5(a), Limited Legal Services Programs, provides:

A lawyer who, under the auspices of a program sponsored by a nonprofit

organization or court, provides short-term limited legal services to a client

without expectation by either the lawyer or the client that the lawyer will

provide continuing representation in the matter: (1) is subject to Rules 1.7

and 1.9(a) only if the lawyer knows that the representation of the client

involves a conflict of interest; and (2) is subject to Rule 1.10 only if the
lawyer knows that another lawyer associated with the lawyer in a law firm
is disqualified by Rule 1.7 or 1.9(a) with respect to the matter.

Is Lawyer’s initial consultation with members of the organization governed
by Rule 6.5 such that Lawyer is subject to Rules 1.7 and 1.9(a) only if she
knows that the representation of the client involves a conflict of interest?
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Opinion:

No. Rule 6.5 does not apply. Comment [1] to Rule 6.5 states that “[I]egal
services organizations, courts, and various nonprofit organizations have estab-
lished programs through which lawyers provide short-term limited legal serv-
ices—such as advice or the completion of legal forms—that will assist persons
to address their legal problems without further representation by a lawyer.”
Rule 6.5 is designed to encourage lawyers to participate in nonprofit programs
offering limited legal services on a short-term basis. Examples of such programs
include legal-advice hotlines, advice-only clinics, or pro se counseling pro-
grams. See Rule 6.5, cmt. [1]. As noted in Comment [1] to Rule 6.5: “Such
programs are normally operated under circumstances in which it is not feasible
for a lawyer to systematically screen for conflicts of interest as is generally
required before undertaking a representation.” Therefore, Rule 6.5 relaxes the
application of the conflict of interest rules.

Rule 6.5 was adopted in response to concerns that a strict application of the
conflicts of interest rules may be deterring lawyers from serving as volunteers
in programs providing short-term limited legal services under the auspices of a
nonprofit organization or a court-annexed program. See Ann. Model Rules of
Prof’] Conduct R. 6.5 (7th ed. 2009). Rule 6.5’s exception to the duty to avoid
conflicts of interest applies only where it is not feasible for the lawyer to com-
plete a comprehensive conflicts check prior to undertaking the representation.
The proposed arrangement with Lawyer does not present such a scenario.
Upon being contacted by a member of the nonprofit organization, it is feasi-
ble for Lawyer to complete a conflicts check prior to conducting the initial con-
sultation. Therefore, Rule 6.5 does not apply and Lawyer has a duty to screen
for conflicts of interest as otherwise set out in the Rules of Professional
Conduct.

2014 Formal Ethics Opinion 7
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Use of North Carolina Subpoena to Obtain Documents from Foreign Entity or
Individual

Opinion rules that a lawyer may provide a foreign entity or individual with a
North Carolina subpoena accompanied by a statementlletter explaining that the
subpoena is not enforceable in the foreign jurisdiction, the recipient is not required
to comply with the subpoena, and the subpoena is being provided solely for the recip-
ient’s records.

Editor's note: This opinion supplements and dlarifies 2010 FEO 2,
Obtaining Medical Records from Out of State Health Care Providers.

Inquiry #1:

In a state legal matter, a lawyer wishes to obtain documents from a medical
provider or other entity that is not located in North Carolina and does not have
a registered agent in the state (foreign entity). The lawyer contacts the foreign
entity and requests the documents. The lawyer informs the foreign entity that
the subpoena power set out in N.C. R. Civ. P. 45 does not extend to the for-
eign jurisdiction. The foreign entity indicates that it will comply with the
request for documents upon the receipt of a North Carolina subpoena “for its
records.”

May the lawyer provide the foreign entity with a North Carolina subpoena
accompanied by a statement/letter explaining that the subpoena is not enforce-
able in the foreign jurisdiction and is provided to the entity solely for the enti-
ty’s records?

Opinion #1:

Yes. Rule 8.4(c) states that it is professional misconduct for a lawyer to
engage in conduct involving dishonesty, fraud, deceit, or misrepresentation.
RPC 236 provides that it is false and deceptive for a lawyer to use the subpoe-
na process to mislead the custodian of documentary evidence as to the lawyer's
authority to require the production of such documents. 2010 FEO 2 prohibits
a lawyer’s use of a subpoena to request medical records under the authority of
Rule 45 knowing that the North Carolina subpoena is unenforceable. 2010
FEO 2 explains that if “the North Carolina subpoena is not enforceable out of
state, the lawyer may not misrepresent to the out of state health care provider
that it must comply with the subpoena.”

RPC 236 and 2010 FEO 2 prohibit a lawyer from making misrepresenta-
tions to the subpoena recipient that the lawyer has the legal authority to issue

the subpoena under Rule 45 or misleading the recipient as to whether compli-
ance with the subpoena is required by law.

If the subpoena is accompanied by a statement/letter explaining that the
subpoena is not enforceable in the foreign jurisdiction, the recipient is not
required to comply with the subpoena, and the subpoena is being provided
solely for the entity’s records, the lawyer has not made misrepresentations to,
nor misled, the subpoena recipient. The subpoena recipient is aware that it can-
not be compelled to comply with the subpoena and may determine whether to
provide the requested documents voluntarily.

Inquiry #2:

Would the answer differ if the lawyer wishes to obtain the appearance and
testimony of an individual over which the North Carolina court does not have
in personam jurisdiction?

Opinion #2:

No. If an individual requests a North Carolina subpoena, knowing that the
North Carolina court lacks in personam jurisdiction over the individual and
the subpoena will not be enforceable, the lawyer may provide the individual
with the subpoena, accompanied by a statement/letter explaining that the sub-
poena is not enforceable as to the individual and is being provided solely at the
individual’s request.
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Accepting an Invitation from a Judge to Connect on LinkedIn

Opinion rules that a lawyer may accept an invitation from a judge to be a “con-
nection” on a professional networking website, and may endorse a judge. However,
a lawyer may not accept a legal skill or expertise endorsement or a recommendation
from a judge.

Facts:

Lawyer has a profile listing on LinkedIn, a social networking website for
people in professional occupations. The website allows registered users (“mem-
bers”) to maintain a list of contact details on their LinkedIn pages for people
with whom they have some level of relationship via the website. These contacts
are called “connections.” Members can invite anyone (whether a site user or
not) to become a connection.

LinkedIn can be used to list jobs and search for job candidates, to find
employment, and to seck out business opportunities. Members can view the
connections of other members, post their photographs, and view the photos of
other members. Members can post comments on another member’s profile
page. Members can also endorse or write recommendations for other members.
Such endorsements or recommendations, if accepted by the recipient, are post-
ed on the recipient’s profile listing.

Inquiry #1:
May a lawyer with a professional profile on LinkedIn accept an invitation
to connect from a judge?

Opinion #1:

Yes. Interactions with judges using social media are evaluated in the same
manner as personal interactions with a judge, such as an invitation to dinner.
In certain scenarios, a lawyer may accept a judge’s dinner invitation. Similarly,
in certain scenarios, a lawyer may accept a LinkedIn invitation to connect from
a judge. However, if a lawyer represents clients in proceedings before a judge,
the lawyer is subject to the following duties: to avoid conduct prejudicial to the
administration of justice; to not state or imply an ability to influence improp-
etly a government agency or official; and to avoid ex parte communications
with a judge regarding a legal matter or issue the judge is considering. See Rule
3.5 and Rule 8.4. These duties may require the lawyer to decline a judge’s invi-
tation to connect on LinkedIn.

Rule 8.4(d) provides that it is professional misconduct for a lawyer to
“engage in conduct that is prejudicial to the administration of justice.” Rule
8.4(e) provides that it is professional misconduct for a lawyer to “state or imply
an ability to influence improperly a government agency or official.” Lawyers
have an obligation to protect the integrity of the judicial system and to avoid
creating an appearance of judicial partiality. See 2005 FEO 1.

If a lawyer receives an invitation to connect from a judge during the pen-
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dency of a matter before the judge, and the lawyer concludes that accepting the
invitation will impair the lawyers compliance with these duties, the lawyer
should not accept the judge’s invitation to connect until the matter is con-
cluded. The lawyer may communicate to the judge the reason the lawyer did
not accept the judge’s invitation. Such a communication with the judge is not
a prohibited ex parte communication provided the communication does not
include a discussion of the underlying legal matter.

Rule 3.5 prohibits lawyers from engaging in ex parte communications with
a judge. Because connected members can post comments on each other’s pro-
file pages, the connection between a judge and a lawyer appearing in a matter
before the judge could lead to improper ex parte communications. Therefore,
while the lawyer has a matter pending before a judge, the lawyer may not use
LinkedIn or any other form of social media to communicate with the judge
about the pending matter.

Rule 8.4(f) provides that it is professional misconduct for a lawyer to
“knowingly assist a judge or judicial officer in conduct that is a violation of
applicable rules of judicial conduct or other law.” To the extent that a judge is
prohibited by the North Carolina Code of Judicial Conduct from participat-
ing in LinkedIn, or from sending invitations to connect to lawyers, a lawyer
may not assist the judge in violating such prohibitions.

Inquiry #2:
May the lawyer send an invitation to connect to a judge?

Opinion #2:
Yes, subject to the limitations described in Opinion #1.

Inquiry #3:

A LinkedIn member has the option of displaying a “skills & expertise” sec-
tion within his profile. A member can add items to the “skills & expertise” sec-
tion of his profile page. In addition, some connections can add a new item to
another member’s “skills & expertise” section, can “endorse” a skill or expertise
already listed for the member, or write a recommendation for the member. A
member who is being endorsed by another member will receive a notification
containing the identity of the endorser and the specific skill or expertise that is
being endorsed. The member may decline the endorsement entirely or choose
the specific endorsements to be displayed. The endorsed member may also sub-
sequently edit the “skills & expertise” section to “hide” selected endorsements.
If a member endorses another member, and the endorsement is not declined
by the recipient, the endorser’s name and profile picture will appear next to the
skill on the endorsed member’s profile.

A recommendation is a comment written by a LinkedIn member to recog-
nize or commend another member. When someone recommends a member,
the recommended member will receive a message in the recommended mem-
ber’s LinkedIn inbox and a notification on the member’s “Manage
Recommendations” page. Recommendations are only visible to connections. A
member can choose to hide a recommendation from the member’s profile but
cannot delete it. Recommendations written for others can be withdrawn or
revised.

May a lawyer endorse a judge’s legal skills or expertise or write a recom-
mendation on the judge’s profile page?

Opinion #3:
Yes, subject to the limitations explained in Opinion #1.

Inquiry #4:
May a lawyer accept an endorsement or recommendation from a judge and
display the endorsement or recommendation on his profile page?

Opinion #4:

No. Displaying an endorsement or recommendation from a judge on a
lawyer’s profile page would create the appearance of judicial partiality and the
lawyer must decline. See Rule 8.4(e).

Inquiry #5:
May a lawyer accept and post endorsements and recommendations on his
LinkedIn profile page from persons other than judges?

Opinion #5:
Lawyers are professionally obligated to ensure that communications about
the lawyer or the lawyer’s services are not false or misleading. See Rule 7.1(a).

Provided that the content of the endorsement or recommendation is truthful
and not misleading in compliance with the requirements of Rule 7.1, the
lawyer may post endorsements and recommendations from persons other than
judges on the lawyer’s LinkedIn profile page. See 2012 FEO 8.

Inquiry #6:

Lawyer A previously accepted and displayed on his LinkedIn profile page
an endorsement or recommendation from Lawyer B, who subsequently
became a judge. Is Lawyer A required to remove Lawyer B’s endorsement or
recommendation?

Opinion #6:
Yes, if Lawyer A knows, or reasonably should know, that Lawyer B has
become a judge. See Opinion #4.

Inquiry #7:

Do the holdings in this opinion apply to other social media applications
such as Facebook, Twitter, Google+, Instagram, and Myspace?
Opinion #7:

The holdings apply to any social media application that allows public dis-
play of connections, endorsements, or recommendations between lawyers and

judges.
2014 Formal Ethics Opinion 9
July 17, 2015

Use of Tester in an Investigation that Serves a Public Interest
Opinion rules that a private lawyer may supervise an investigation involving

misrepresentation if done in pursuit of a public interest and certain conditions are

satisfied.

Note: This opinion does not apply to the conduct of a government lawyer. As
explained in comment [1] to Rule 8.4, the prohibition in Rule 8.4(a) against
knowingly assisting another to violate the Rules of Professional Conduct or
violating the Rules of Professional Conduct through the acts of another does
not prohibit a government lawyer from providing legal advice to investigatory
personnel relative to any action such investigatory personnel are lawfully enti-
tled to take.

In addition, this opinion is limited to private lawyers who advise, direct, or
supervise conduct involving dishonesty, deceit, or misrepresentation as
opposed to a lawyer who personally participates in such conduct.

Inquiry:

Attorney A was retained by Client C to investigate and, if appropriate, file
a lawsuit against Client C’s former employer, E. Employer E employed Client
C as a janitor and required him to work 60 hours per week. E paid Client C a
salary of $400 per week. Attorney A believes that because his client’s employ-
ment was a “non-exempt position” under the North Carolina Wage and Hour
Act, the payment method used by E was unlawful. Instead, E should have paid
Client C at least $7.25 (minimum wage) per hour for each of the first 40 hours
Client C worked per week, and at least $10.88 (time and a half) for each hour
in excess of 40 (overtime) that Client C worked per week.

Prior to filing a lawsuit, Attorney A wants to retain a private investigator to
investigate E’s wage payment practices. The private investigator suggests using
lawful, but misleading or deceptive tactics, to obtain the information Attorney
A seeks. For example, the private investigator may pose as a person interested
in being hired by E in the same capacity as Client C to see if E violates the
North Carolina Wage and Hour Act when compensating the investigator.

Prior to filing a lawsuit, may Attorney A retain a private investigator who
will misrepresent his identity and purpose when conducting an investigation
into E’s wage payment practices?

Opinion:

The Rules of Professional Conduct are rules of reason and there are
instances when the use of misrepresentation does not violate Rule 8.4(a)’s pro-
hibition on the use of third parties to engage in conduct involving misrepre-
sentation. See Rule 0.2, Scope, and Rule 8.4(a) and (c).

Other jurisdictions have interpreted their Rules of Professional Conduct to
permit lawyer supervision of investigations involving misrepresentation in cir-
cumstances similar to that set out in the instant inquiry. For example, the bars
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of Arizona and Maryland permit lawyers to use “testers” who employ misrep-
resentation to collect evidence of discriminatory practices. Ariz. State Bar
Comm. on the Rules of Prof’] Conduct, Op. 99-11 (1999); Maryland Bar
Ass'n, Op. 2006-02 (2005). These ethics opinions conclude that testers are
necessary to prove discriminatory practices and, therefore, serve an important
public policy. The State Bar of Arizona opined that it would be inconsistent
with the intent of the Rules of Professional Conduct to interpret the rules to
prohibit a lawyer from supervising the activity of testers. Ariz. State Bar
Comm. on the Rules of Prof’l Conduct, Op. 99-11 (1999).

The objective of Rule 8.4 is set out in comment [3] to the rule: “The pur-
pose of professional discipline for misconduct is not punishment, but to pro-
tect the public, the courts, and the legal profession.” The challenge is to bal-
ance the public’s interest in having unlawful activity fully investigated and pos-
sibly thereby stopped, with the public’s and the profession’s interest in ensuring
that lawyers conduct themselves with integrity and honesty. In an attempt to
balance these two important interests, we conclude that a lawyer may advise,
direct, or supervise an investigation involving pretext under certain limited cir-
cumstances.

In the pursuit of a legitimate public interest such as in investigations of dis-
crimination in housing, employment and accommodations, patent and intel-
lectual property infringement, and the production and sale of contaminated
and harmful products, a lawyer may advise, direct, and supervise the use of
misrepresentation (1) in lawful efforts to obtain information on actionable vio-
lations of criminal law, civil law, or constitutional rights; (2) if the lawyer’s con-
duct is otherwise in compliance with the Rules of Professional Conduct;! (3)
the lawyer has a good faith belief that there is a reasonable possibility that a vio-
lation of criminal law, civil law, or constitutional rights has taken place, is tak-
ing place, or will take place in the foreseeable future;? (4) misrepresentations
are limited to identity or purpose; and (5) the evidence sought is not reason-
ably available through other means. A lawyer may not advise, direct, or super-
vise the use of misrepresentation to pursue the purely personal interests of the
lawyer’s client, where there is no public policy purpose, such as the interests of
the principal in a family law matter.

If Attorney A concludes that each of the above conditions is satisfied, he
may retain a private investigator to look into E’s wage payment practices, which
investigation may include misrepresentations as to identity and purpose.

Endnotes

—

. Rule 4.2(a) prohibits a lawyer from communicating about the subject of the representa-
tion with a person the lawyer knows to be represented by another lawyer in the matter
unless the other lawyer consents or the communication is authorized by law or court
order. A lawyer may not violate this rule through the acts of another, including an inves-

tigator. Rule 8.4(a).

2. Government evidence or data that supports the conclusion that random testing will
uncover illegal discriminatory conduct is a sufficient basis for a lawyers “good faith
belief” under this condition. For example, federal funding and contracts for Legal Aid of
North Carolina, Inc.’s (LANC) Fair Housing Project require the performance of sys-
tematic fair housing testing to uncover patterns, practices, barriers, and other more sub-
tle forms of unlawful housing discrimination in North Carolina. Studies and evidence
developed by US Department of Housing and Urban Development confirm that sys-
tematic fair housing testing is an important tool to detect housing discrimination. A
LANC lawyer may rely on such evidence to form a good faith belief that there is a rea-
sonable possibility that a violation of fair housing law has, is, or will take place and that
random audits by “testers” supervised by the lawyer will uncover such conduct.

2014 Formal Ethics Opinion 10
January 23, 2015

Opinion rules that a lawyer who handles adoptions as part of her or his law
practice and also owns a financial interest in a for-profit adoption agency may, with
informed consent, represent an adopting couple utilizing the services of the adoption
agency but may not represent the biological parents.

Facts:

Attorneys A and B, who handle independent adoptions as part of their law
practice, also manage a for-profit adoption agency called “Adopt a Child.”
Adopt a Child is a limited liability company. Attorneys A and B receive com-
pensation from Adopt a Child. The agency’s office is located in separate office
space within Attorneys A and B’s firm. It has a separate telephone number, sig-
nage, fax machine, and copy machine. Adopt a Child is staffed by one employ-

ee. Adopt a Child contracts with independent social workers to screen and
counsel birthmothers. Without assistance or influence from Attorneys A and
B, a social worker conducts a home study on the adopting couple. The social
worker then prepares a report which is reviewed by a supervisor and a review
committee. A director of Adopt a Child may or may not be a member of the
review committee. If the review committee approves the home study, the adop-
tion proceeds. The adopting couple then engages a lawyer to represent their
interests. If the home study report is unfavorable, the report is sent to the
Department of Social Services. The adopting couple thereafter cannot become
a client of Adopt a Child.

Typically, adopting couples learn about Adopt a Child through the agency’s
website and advertisements. An initial consultation with Attorney A or
Attorney B is arranged. Attorney A or Attorney B meets with the adopting cou-
ple to discuss the adoption process. If the adopting couple has identified a child
to adopt, then Attorneys A and B proceed with the legal work necessary to
complete an independent adoption. If the adopting couple is interested in
adoption, but needs assistance in finding a child, a list of licensed adoption
agencies is provided to the adopting couple. The adopting couple is informed
that Attorneys A and B manage and own Adopt a Child. The adopting couple
is encouraged to investigate other available agencies. If the adopting couple
decides to use Adopt a Child, the adopting couple is given an application form
and asked to pay a $200 application fee. Once approved, the adopting couple
becomes a client of Adopt a Child.

Adopting couples pay a $4,500 fee to Adopt a Child, which gives adopting
couples the following services: a completed home study, a family profile by a
local artist, a two-page website, and access to birthmothers. Once there is a
match between a birthmother and an adopting couple, the adopting couple
signs a fee contract with the law firm and pays a legal fee to the law firm for
legal services. Additional fees may occur in the form of pass-through costs for
the birthmother’s living and medical expenses, and legal fees as necessary for
termination of parental rights, interstate legal representation, etc. The adopting
couple is informed that if there is a conflict of interest, such as a dispute
between the birthmother and the adopting couple or between the adopting
couple and Adopt a Child, the adopting couple must hire another lawyer to
represent them.

Inquiry #1:

May Attorneys A and B co-manage and accept compensation as managers
of Adopt a Child and provide legal services to the adopting couple and Adopt
a Child?

Opinion #1:

Yes. The primary concern in this inquiry is the ability of Attorneys A and
B to identify and manage conflicts of interest. Actual or potential conflicts of
interest exist based on (1) the lawyers’ ownership of Adopt a Child, and (2) the
referral of an adopting couple represented by Attorney A or Attorney B to
Adopt a Child, or the referral of a client of Adopt a Child to Attorney A or
Actorney B for legal representation in the adoption.

Rule 1.7 prohibits concurrent conflicts of interest. One type of concurrent
conflict of interest exists if the representation of one or more clients may be
materially limited by a personal interest of the lawyer. Comment [10] to Rule
1.7 provides, “[tJhe lawyer's own interests should not be permitted to have an
adverse effect on representation of a client. In addition, a lawyer may not
allow related business interests to affect representation, for example, by refer-
ring clients to an enterprise in which the lawyer has an undisclosed financial
interest.”

Before Adopt a Child may refer an adopting couple to Attorney A and
Attorney B for legal services, the agency, acting through the two lawyers, must
reasonably conclude that the lawyers can adequately protect the interests of the
adopting couple and that their professional judgment on behalf of the adopt-
ing couple will not be adversely affected by their financial interest in Adopt a
Child. The adopting couple must give informed consent to the representation,
confirmed in writing. As part of the disclosure necessary for informed consent,
the adopting couple must be informed that in the event of a conflict between
the adopting couple and Adopt a Child, Attorneys A and B must withdraw
from the representation and the adopting couple will need to obtain new coun-

sel. See Rule 1.7(b).

Opinions: 10-264



If a couple that wants to adopt are already clients of either Attorney A or
Attorney B, the lawyers may refer the couple to Adopt a Child for adoption
services only in compliance with the Rules of Professional Conduct.

The referral of the adopting parents to Adopt a Child implicates Rule 5.7
as well as Rule 1.8. Adopt a Child provides “law-related services.” Rule 5.7 sets
out the ethical responsibilities for a lawyer who provides such services.
Comment [6] to Rule 5.7 provides that when a client-lawyer relationship exists
with a person who is referred by a lawyer to an ancillary business controlled by
the lawyer, the lawyer must comply with Rule 1.8(a) pertaining to business
transactions with clients. See #/so Rule 1.8, cmt. [1]. Pursuant to Rule 1.8(a) a
lawyer may only enter into a business transaction with a client if: (1) the trans-
action and terms are fair and reasonable to the client and are fully disclosed and
transmitted in writing in a manner that can be reasonably understood by the
client; (2) the client is advised in writing of the desirability of secking, and is
given a reasonable opportunity to seek, the advice of independent legal coun-
sel on the transaction; and (3) the client gives informed consent, in writing
signed by the client, to the essential terms of the transaction and the lawyer's
role in the transaction. Accordingly, a lawyer must make these disclosures and
secure the requisite consent before providing law related services to a client.

In 2000 FEO 9, the Ethics Committee held that a lawyer who was also a
certified public accountant could provide legal services and accounting servic-
es from the same office. The opinion cites Rule 1.7 and provides that the
lawyer may offer accounting services to his legal clients, provided the lawyer
fully discloses his self-interest in making a referral to himself, and the lawyer
determines that the referral is in the best interest of the client.

Before referring legal clients to Adopt a Child, Attorneys A and B must
make an independent professional determination that the services offered by
Adopt a Child will best serve the interests of the adopting couple. In addition,
the adopting couple must be informed that, if they become clients of Adopt a
Child, they are not obligated to employ Attorneys A and B to handle the legal
work related to an adoption, and that they have the right to legal counsel of
their choice. Likewise, if a couple comes in for a legal consultation concerning
adoption, Attorneys A and B must explain the relationship between Adopt a
Child and their firm and their financial interest in the agency before referring
the adopting couple to their agency. The adopting couple must be given access
to other agencies and the freedom to choose another adoption agency even if
they decide to retain Attorneys A and B to perform their legal work.

If Attorneys A and B comply with the requirements set out in Rule 1.7(b),
Rule 1.8(a), and Rule 5.7, they may refer their legal clients to Adopt a Child.
Similarly, if Attorneys A and B comply with the requirements of Rule 1.7(b)
and Rule 1.8(a), they may accept referrals from Adopt a Child.

Inquiry #2:
May Attorneys A and B simultaneously represent the adopting couple,
Adopt a Child, and the birth parent(s)?

Opinion #2:

No. Rule 1.7(a) provides that a lawyer shall not represent a client if the rep-
resentation involves a concurrent conflict of interest. A concurrent conflict of
interest exists if (1) the representation of one client will be directly adverse to
another clieng; or (2) the representation of one or more clients may be materi-
ally limited by the lawyer's responsibilities to another client.

In an informal opinion, the ABA opined as follows,
An adoption is a highly emotional undertaking for both the adoptive and
the biological parent. In such situations, the lawyer must take particular
care that the client fully understands the significance of the legal actions
being taken. The lawyer has the obligation not only to advise the client of
the legal rights and responsibilities, but also to counsel regarding the advis-
ability of the action contemplated. See Rule 1.4. The biological parent is
entitled to a full disclosure of all rights and obligations involved in the con-
sent to the adoption , revocation of consent, post-adoptive rights, and post-
adoptive restrictions, as well as the rights and obligations assumed by the
adoptive parent. Where represented by counsel, the biological parent has
the right to expect the lawyer to anticipate the consequences of the surren-
der and advise accordingly.

The rights surrendered by the biological parent and those assumed by the

adoptive parent are in potential conflict . The biological parent's right to

revoke the consent is in direct conflict with the interests of the adoptive par-
ent. The biological parent has the right to independent advice regarding the
revocation of the consent.
The lawyer representing the adoptive parent owes the duty to counsel the
adoptive parent and to assist the adoptive parent in securing the consent
and avoiding revocation. The rights of the adoptive parent after the adop-
tion decree is final may be antagonistic to perceived rights of the biological
parent.
The inherent conflicts cannot be reconciled. Thus, the lawyer seeking to
represent both the adoptive and biological parents in a private adoption
proceeding cannot have a reasonable belief that the representation of one
client would not adversely affect the relationship with or representation of
the other client. See Rule 1.7
ABA Comm. on Ethics and Prof'l Responsibility, Informal Op. 87-1523
(1987).
We agree with the reasoning of the ABA opinion and conclude that it is a
nonconsentable conflict for Attorneys A and B to represent the birth parents
and simultaneously represent the adopting couple and/or Adopt a Child.

Inquiry #3:
What, if any, communication may Attorneys A and B have with a birth
parent?

Opinion #3:

Rule 4.3 provides,
[iln dealing on behalf of a client with a person who is not represented by
counsel, a lawyer shall not: (a) give legal advice to the person, other than
the advice to secure counsel, if the lawyer knows or reasonably should
know that the interests of such person are or have a reasonable possibility
of being in conflict with the interests of the client; and (b) state or imply
that the lawyer is disinterested. When the lawyer knows or reasonably
should know that the unrepresented person misunderstands the lawyer's
role in the matter, the lawyer shall make reasonable efforts to correct the
misunderstanding.

Any communication between a birth parent and the law firm must be lim-
ited to providing or collecting information to be used to complete the forms
required by Adopt a Child.

Attorneys A and B must ensure that the birth parent(s) are provided with a
written disclosure statement that explains that Adopt a Child is not a law firm;
Attorneys A and B do not represent the birth parent(s) and cannot provide the
birth parent(s) with legal advice; any communication with the law firm does
not create a client-lawyer relationship; and the birth parent(s) are entitled to
retain separate legal representation; and that the adopting couple will pay the

legal fees.

2015 Formal Ethics Opinion 1
April 17, 2015

Preparing Pleadings and Other Filings for an Unrepresented Opposing Party

Opinion rules that a lawyer may not prepare pleadings and other filings for an
unrepresented opposing party in a civil proceeding currently pending before a tri-
bunal if doing so is tantamount to giving legal advice to that person.

Background:

The Ethics Committee recently received several inquiries on whether a
lawyer may prepare a pleading or other filing for an unrepresented opposing
party in a civil proceeding. There are a number of rules and ethics opinions that
address this issue, but not collectively. The purpose of this opinion is to pro-
vide guiding principles for when a lawyer may prepare a pleading or other fil-
ing for an unrepresented opposing party.

This opinion is limited to the drafting of pleadings and filings attendant to
a proceeding that is currently pending before a tribunal (as that term is defined
in Rule 1.0(n)), and to the drafting of any agreement between the parties to
resolve the issues in dispute in the proceeding including a release or settlement
agreement. The principles do not address the drafting of documents necessary
to close a business transaction or other matters that are not the subject of a for-
mal proceeding before a tribunal. “Pleading or filing” is used throughout the
opinion to include any document that is filed with the tribunal and any agree-
ment between the parties to settle their dispute and terminate the proceeding.
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Survey of Rules and Opinions:

Rule 4.3(a) provides that, in dealing on behalf of a client with a person who
is not represented by counsel, a lawyer shall not give legal advice to the person,
other than the advice to secure counsel, if the lawyer knows or reasonably
should know that the interests of such person are or have a reasonable possi-
bility of being in conflict with the interests of the client.

Comment [2] to Rule 4.3 clarifies that Rule 4.3 does not prohibit a lawyer
from negotiating the terms of a transaction or settling a dispute with an unrep-
resented person. As long as the lawyer explains that the lawyer represents an
adverse party and is not representing the person, the lawyer may inform the
person of the terms on which the lawyer's client will enter into an agreement
or settle a matter and may prepare documents that require the unrepresented
person's signature.

CPR 296, which was adopted in 1981 under the Code of Professional
Responsibility which was then in effect, opines that a lawyer may not send to
or directly make available to an unrepresented defendant an acceptance of serv-
ice and waiver form waiving the right to answer and to be notified of the date
of trial. However, a lawyer may send to a defendant a form solely for accept-
ance of service. See CPR 121.

RPC 165, adopted in 1993, states that,
client's purposes, the attorney may draft a confession of judgment for execu-
tion by the adverse party and solicit its execution by the adverse party so long
as the attorney does not undertake to advise the unrepresented party concern-
ing the meaning or significance of the document or to state or imply that she

[iln order to accomplish her

is disinterested.” The opinion continues:

[a]lthough previous ethics opinions, CPRs 121 and 296, have ruled that it
is unethical for a lawyer to furnish consent judgments to unrepresented
adverse parties for their consideration and execution, there appears to be no
basis for such a prohibition when the lawyer is not furnishing a document
which appears to represent the position of the adverse party such as an
answer, and the lawyer furnishing a confession of judgment or consent
judgment does not undertake to advise the adverse party or feign disinter-
estedness. CPRs 121 and 296 are therefore overruled to the extent they are
in conflict with this opinion.

2009 Formal Ethics Opinion 12 rules that a lawyer may prepare an affidavit
and confession of judgment for an unrepresented adverse party provided the
lawyer explains who he represents and does not give the unrepresented party
legal advice; however, the lawyer may not prepare a waiver of exemptions for
the adverse party.

2002 Formal Ethics Opinion 6 provides that the lawyer for the plaintiff
may not prepare the answer to a complaint for an unrepresented adverse party
to file pro se. The basis for this holding is also the prohibition on giving legal
advice to a person who is not represented by the lawyer.

Guiding Principles

The survey of the existing opinions demonstrates that some pleadings or fil-
ings that solely represent the interests of one party to a civil proceeding may be
prepared by a lawyer representing the interests of the opposing party.

However, because of the prohibitions in Rule 4.3, a lawyer may not draft a
pleading or filing to be signed solely by an unrepresented opposing party if
doing so is tantamount to giving legal advice to that person. A lawyer may draft
a pleading or filing to be signed solely by an unrepresented opposing party if
the document is necessary to settle the dispute with the lawyer’s client and will
achieve objectives of both the lawyer’s client and the unrepresented opposing
party. Pursuant to Rule 4.4(a), which prohibits the use of “means” that have no
substantial purpose other than to embarrass, delay, or burden a third person,
when presenting a pleading or filing for execution, the lawyer must avoid using
tactics that intimidate or harass the unrepresented opposing party.

In applying these guiding principles, a lawyer must avoid the overreaching
which is tantamount to providing legal advice to an unrepresented opposing
party. The lawyer should consider whether (1) the rights, if any, of the unrep-
resented opposing party will be waived, lost, or otherwise adversely impacted
by the pleading or filing, and the significance of those rights; (2) the pleading
or filing solely represents the position of the unrepresented opposing party
(e.g., an answer to a complaint); (3) the pleading or filing gives the unrepre-
sented opposing party some benefit (e.g., acceptance of service to avoid per-
sonal service by the sheriff at the person’s home or work place); (4) the legal

consequences of signing the document are not clear from the document itself
(e.g., the hidden consequences of signing a waiver of right to file an answer in
a divorce proceeding has hidden consequences); (5) the pleading or filing goes
beyond what is necessary to achieve the client’s primary objectives; or (6) the
pleading or filing will require the signature of a judge or other neutral who can
independently evaluate the pleading or filing. If a disinterested lawyer would
conclude that the unrepresented opposing party should not agree to sign the
pleading or filing under any circumstances without advice of counsel, or the
lawyer is not able to articulate why it is in the interest of the unrepresented
opposing party to rely upon the lawyer’s draft of the document, the lawyer can-
not properly ask the unrepresented opposing party to sign the document.

Opinion:

Applying the guidelines and considerations above leads to the conclusion
that a lawyer may prepare the following pleadings or filings for an unrepre-
sented opposing party: an acceptance of service, a confession of judgment, a
settlement agreement, a release of claims, an affidavit that accurately reflects the
factual circumstances and does not waive the affiant’s rights, and a dismissal
with (or without) prejudice pursuant to settlement agreement or release.
However, prior to obtaining the signature of the unrepresented opposing party
on the pleading or filing, the person must be given the opportunity to review
and make corrections to the pleading or filing. It is recommended that the
pleading or filing include a written disclosure that indicates the name of the
lawyer preparing the document, and specifies that the lawyer represents the
other party and has not and cannot provide legal advice to the unrepresented
opposing party except the advice to seek representation from independent
counsel.

A lawyer should not prepare on behalf of an unrepresented opposing party
a waiver of right to file an answer to a complaint, an answer to a complaint, or
a waiver of exemptions. A waiver of notice of hearing should only be prepared
for the unrepresented opposing party if the lawyer is satisfied that, upon analy-
sis of the considerations indicated above, the lawyer is not asking the unrepre-
sented opposing party to relinquish significant rights without obtaining some
benefit.

Neither of the above lists of pleadings or filings is intended to be exhaus-
tive. Before determining whether a pleading or filing may be prepared for an
unrepresented opposing party, the lawyer must conclude that she is able to
comply with the guiding principles above.

2015 Formal Ethics Opinion 2
April 17, 2015

Preparing Waiver of Right to Notice of Foreclosure for Unrepresented
Borrower

Opinion rules that when the original debt is $100,000 or more, a lawyer for a
lender may prepare and provide to an unrepresented borrower, owner, or guarantor
a waiver of the right to notice of foreclosure and the right ro a foreclosure hearing
pursuant to N.C.G.S. § 45-21.16(f) if the lawyer explains the lawyer’s role and
does not give legal advice to any unrepresented person. However, a lawyer may not
prepare such a waiver if the waiver is a part of a loan modification package for a
morigage secured by the borrower’s primary residence.

Inquiry #1:

N.C. Gen. Stat. §45-21.16(f) provides that in a nonjudicial power of sale
foreclosure, any person entitled to notice of the foreclosure (including owners,
borrowers, and guarantors) (the “Notice Parties”) “may waive after default the
right to notice and hearing by written instrument signed and duly acknowl-
edged by such party.” The statute provides that in foreclosures where the orig-
inal debt was less than $100,000, only the clerk may send the waiver form to
the Notice Parties and the form can only be sent “after service of the notice of
hearing.” In foreclosures where the original debt is $100,000 or more, the
statute does not specify how the waiver form shall be provided to the Notice
Parties or who can draft the waiver form.

It is common practice for lenders dealing with defaulted loans in excess of
$100,000 to require Notice Parties to execute a N.C. Gen. Stat. §45-21.16(f)
waiver in connection with a forbearance, modification, or reinstatement agree-
ment.

The filing of a foreclosure notice of hearing does not require a Notice Party
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to file an answer or to attend the foreclosure hearing. See N.C.G.S. §45-
21.16(c)(7)(a) (requiring foreclosure notice to inform debtor that “failure to
attend the hearing will not affect the debtor’s right to pay the indebtedness...or
to attend the actual sale, should the debtor elect to do s0.”) The execution of a
N.C. Gen. Stat. §45-21.16(f) waiver “waives” the right to receive notice of the
foreclosure hearing and the right to require a foreclosure hearing to be held.
The clerk is still required to receive evidence and make the findings required by
N.C.G.S. § 45-21.16(d), but can do so based upon affidavits from the lender
without holding a formal hearing.

May a lawyer who represents the lender on a debt of $100,000 or more
draft a N.C. Gen. Stat. §45-21.16(f) waiver form and provide the waiver form
to unrepresented Notice Parties for execution?

Opinion #1:

Yes, provided the lawyer complies with the requirements of N.C. Gen. Stat.
§45-21.16 and with Rule 4.3 (Dealing with Unrepresented Persons). However,
in the consumer context, when the property subject to foreclosure is the bor-
rower’s primary residence, compliance with Rule 4.3 prohibits a lawyer from
drafting the waiver form for inclusion in a loan modification package for exe-
cution by the unrepresented borrower.

In dealing on behalf of a client with a person who is not represented by
counsel, Rule 4.3(a) states that a lawyer shall not give legal advice to the per-
son, other than the advice to secure counsel if the lawyer knows or reasonably
should know that the interests of such person are or have a reasonable possi-
bility of being in conflict with the interests of the client. In addition, paragraph
(b) of the rule prohibits the lawyer from stating or implying that the lawyer is
disinterested and requires the lawyer to make reasonable efforts to correct any
misunderstanding that the unrepresented person may have in this regard.

The Ethics Committee has previously considered whether a lawyer may
prepare documents for execution by an unrepresented person. 2004 FEO 10
rules that the lawyer for the buyer in a residential real estate closing may pre-
pare a deed as an accommodation to the needs of her client, the buyer, pro-
vided the lawyer makes the disclosures required by Rule 4.3 and does not give
legal advice to the seller other than the advice to obtain legal counsel. Similarly,
2009 FEO 12 holds that a lawyer may prepare an affidavit and confession of
judgment for an unrepresented adverse party as long as the lawyer explains who
he represents and does not give the unrepresented party legal advice. Accord
RPC 165.

However, other opinions have held that a lawyer may not prepare an answer
or an acceptance of service and waiver form for an unrepresented opposing
party. See CPR 121, CPR 296, RPC 165. 2002 FEO 6 explains the rationale
for these prior opinions as follows:

The committee has consistently held, however, that a lawyer representing
the plaintiff may not send a form answer to the defendant that admits the
allegations of the divorce complaint nor may the lawyer send the defendant
an "acceptance of service and waiver" form waiving the defendant's right to
answer the complaint. CPR 121, CPR 125, CPR 296. The basis for these
opinions is the prohibition on giving legal advice to a person who is not
represented by counsel.

Except as noted below, the waiver form contemplated by the current
inquiry is like a deed or a confession of judgment: it is prepared to accommo-
date the needs of the lawyer’s client and usually prepared in conjunction with
negotiations between the lender and the borrower relative to avoiding the con-
sequences of a default by execution of a forbearance, modification, or rein-
statement agreement. A foreclosure notice of hearing does not require a Notice
Party to take any action prior to a foreclosure hearing or to attend the hearing.
After execution of a waiver form, the borrower may still pay the indebtedness
or attend the foreclosure sale. Therefore, except as noted below, preparing a
N.C. Gen. Stat. §45-21.16(f) waiver form for unrepresented Notice Parties is
not tantamount to giving legal advice to an unrepresented person and the
lender’s lawyer may draft the waiver and give it to unrepresented Notice Parties
if the lawyer does not undertake to advise the unrepresented Notice Parties
concerning the meaning or significance of the waiver form or state or imply
that the lawyer is disinterested.

There is an exception to this holding in the consumer context. When the
property subject to foreclosure is the borrower’s primary residence, compliance
with Rule 4.3 prohibits a lawyer from drafting a waiver form for inclusion in a

loan modification package for execution by the unrepresented borrower. In this
context, preparation of the waiver form is tantamount to giving legal advice to
an unrepresented person because the waiver prospectively eliminates a signifi-
cant right or interest of the unrepresented person—the borrower’s right to
notice of foreclosure upon default on the new or modified loan—and there is
a substantial risk that an unsophisticated, distressed borrower will not under-

stand this. See Proposed 2015 FEO 1.

Inquiry #2:

Does it make a difference if the waiver is executed in conjunction with
other lender prepared documents, such as a forbearance agreement, modifica-
tion agreement, or reinstatement agreement?

Opinion #2:

Subject to the limitation noted in the last paragraph of Opinion #1 on
drafting a waiver form for inclusion in a loan modification package for a loan
secured by the unrepresented borrower’s primary residence, this does not make
a difference. Comment [2] to Rule 4.3 clarifies that Rule 4.3 does not prohib-
it a lawyer from negotiating the terms of a transaction or settling a dispute with
an unrepresented person. So long as the lawyer has explained that the lawyer
represents an adverse party, the lawyer may inform the unrepresented person of
the terms on which the lawyer's client will enter into an agreement or settle a
matter and may prepare documents that require the unrepresented person's sig-
nature. In dealing with unrepresented Notice Parties, however, the lender’s
lawyer must fully disclose that the lawyer represents the interests of the lender
and will draft the documents consistent with the interests of the lender. The
lawyer may not give any legal advice to the Notice Parties except the advice to
obtain legal counsel. Rule 4.3.

2015 Formal Ethics Opinion 3
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Offering Prospective Client a Computer Tablet in Direct Mail Solicitation
Opinion rules that a lawyer may not offer a computer tablet ro a prospective
client in a divect mail solicitation letter.

Inquiry #1:

Lawyer represents clients in personal injury matters. Lawyer advertises his
legal services by way of targeted direct mail solicitation. The solicitation letter
includes a flyer that states:

NEW CLIENTS TO LAW FIRM: NEW COMPUTER TABLET

New clients of law firm wishing to communicate electronically may be

issued a computer tablet with an internet-capable web cam that will allow

low cost-free video conferences and electronic mail directly with the lawyer.

Disclaimer: Any equipment issued is issued free-of-charge to new clients to
better facilitate communication with the law firm during representation.

The flyer does not indicate that the computer tablet is on loan and must be
returned to Lawyer at the conclusion of the representation.

After a client hires the firm, Lawyer presents the client with an office equip-
ment agreement. The agreement provides that the tablet must be returned to
Lawyer at the end of the representation and, at that time, the client will have
the option to purchase the tablet at cost. The client must pay for the tablet if
it is not returned timely and in good condition. If the tablet is damaged, the
client agrees to repair the tablet, replace the tablet with one of equal value, or
purchase the tablet at cost from Lawyer.

May Lawyer offer a computer tablet to a prospective client in a direct mail
solicitation letter?

Opinion #1:

No. A lawyer shall not make false or misleading communications about the
lawyer or the lawyer’s services. Rule 7.1. Neither Lawyer’s direct mail solicita-
tion letter nor the flyer makes clear that the tablet is on loan and must be
returned at the conclusion of the representation unless the client elects to pur-
chase the tablet from Lawyer. The disclaimer included on the flyer is inade-
quate under the circumstances and is misleading.

Even with an adequate disclaimer, Lawyer’s direct mail solicitation cam-
paign is not permissible. A lawyer may advertise legal services by way of direct
mail solicitation letters, but is prohibited from engaging in in-person, live, or
telephone solicitation of prospective clients with whom the lawyer has no prior
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professional relationship. Rule 7.3. Rule 7.3(a) prohibits lawyer-initiated tele-
phone solicitation of a prospective client because of the potential for abuse
inherent in live telephone contact by a lawyer with a person known to be in
need of legal services. An offer of promotional merchandise, whether on loan
or as a gift, in a targeted direct mail solicitation letter is an inducement to a
prospective client to call the lawyer’s office solely to inquire about the mer-
chandise, thereby giving the lawyer the improper opportunity to solicit the
caller in person. 2004 FEO 2 (lawyer may not offer promotional merchandise
in a targeted direct mail solicitation letter as an inducement to call the lawyer's

office).

Inquiry #2:

Lawyer sends direct mail solicitation letters to prospective clients known to
be in need of legal services. Lawyer does not offer merchandise to prospective
clients in the solicitation letter. After being hired by a client, may Lawyer offer
to clients temporary use of a computer tablet for purposes of communicating
with Lawyer or gathering information and/or evidence to be used for the
client’s matter?

Opinion #2:

Rule 1.8(e) prohibits a lawyer from providing financial assistance to a client
in connection with pending or contemplated litigation, except the lawyer may
advance court costs and expenses of litigation.

Pursuant to comment [10] to Rule 1.8:
Lawyers may not subsidize lawsuits or administrative proceedings brought
on behalf of their clients, including making or guaranteeing loans to their
clients for living expenses, because to do so would encourage clients to pur-
sue lawsuits that might not otherwise be brought and because such assis-
tance gives lawyers too great a financial stake in the litigation. These dan-
gers do not warrant a prohibition on a lawyer lending a client court costs
and litigation expenses, including the expenses of medical examination and
the costs of obraining and presenting evidence, because these advances are vir-
tually indistinguishable from contingent fees and help ensure access to the
courts. Similarly, an exception allowing lawyers representing indigent
clients to pay court costs and litigation expenses regardless of whether these
funds will be repaid is warranted. [Emphasis added.]

Lawyer may loan a tablet to a client provided the tablet is necessary for the
client to communicate with Lawyer and/or for the collection of evidence; the
tablet is not quid pro quo for hiring Lawyer or law firm; and the client under-
stands that the tablet is not a gift, but is on loan and must be returned to
Lawyer or purchased at the end of the representation. Lawyer may not give a
tablet to a client solely for use that is unrelated to the representation because to
do so would be tantamount to loaning money to the client for living expens-
es. See2001 FEO 7 (advancing cost of rental car prohibited if vehicle used only
occasionally for client’s transportation to medical exams).

2015 Formal Ethics Opinion 4
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Disclosing Potential Malpractice to a Client

Introduction
Lawyers will, inevitably, make errors, mistakes, and omissions (referred to
herein as an “error” or “errors”) when representing clients. Such errors may con-
stitute professional malpractice, but are not necessarily professional miscon-
duct. This distinction between professional or legal negligence and profession-
al misconduct is explained in comment [9] to Rule 1.1, Competence:
An error by a lawyer may constitute professional malpractice under the
applicable standard of care and subject the lawyer to civil liability. However,
conduct that constitutes a breach of the civil standard of care owed to a
client giving rise to liability for professional malpractice does not necessar-
ily constitute a violation of the ethical duty to represent a client compe-
tently. A lawyer who makes a good-faith effort to be prepared and to be
thorough will not generally be subject to professional discipline, although
he or she may be subject to a claim for malpractice. For example, a single
error or omission made in good faith, absent aggravating circumstances,
such as an error while performing a public records search, is not usually
indicative of a violation of the duty to represent a client competently.
Although an error during the representation of a client may not constitute

professional misconduct, the actions that the lawyer takes following the real-
ization that she has committed an error should be guided by the requirements
of the Rules of Professional Conduct. This opinion explains a lawyer’s profes-
sional responsibilities when the lawyer has committed what she believes may be
legal malpractice.

This opinion does not address requirements under a lawyer’s malpractice
insurance policy to give the insurer notice or to report a potential claim.
Lawyers are encouraged to read their policies. This opinion also does not
address settlement of a malpractice claim. Lawyers are reminded that Rule
1.8(h)(2) prohibits settlement of a malpractice claim with an unrepresented
client or former client unless the person is advised in writing of the desirabili-
ty of seeking and given a reasonable opportunity to seek the advice of inde-
pendent legal counsel.

Inquiry #1:

When the lawyer determines that an error that may constitute legal mal-
practice has occurred, is the lawyer required to disclose the error to the client?

Opinion #1:

Disclosure of an error to a client falls within the duty of communication.

Rule 1.4(a)(3) requires a lawyer to “keep the client reasonably informed about
the status of the matter,” while paragraph (b) of the rule requires a lawyer to
“explain a matter to the extent reasonably necessary to permit the client to
make informed decisions regarding the representation.” Comment [3] to the
rule explains that paragraph (a)(3) requires that the lawyer keep the client rea-
sonably informed about “significant developments affecting the timing or the
substance of the representation.” Comment [7] to Rule 1.4 adds that “[a]
lawyer may not withhold information to serve the lawyer's own interest or con-
venience or the interests or convenience of another person.”
! material errors that prejudice the client’s
rights or claims are at one end. These include errors that effectively undermine
the achievement of the client’s primary objective for the representation, such as
failing to file the complaint before the statute of limitations runs. At the other
end of the spectrum are minor, harmless errors that do not prejudice the client’s
rights or interests. These include nonsubstantive typographical errors in a
pleading or a contract or missing a deadline that causes nothing more than
delay. Between the two ends of the spectrum are a range of errors that may or
may not materially prejudice the client’s interests.

Whether the lawyer must disclose an error to a client depends upon where
the error falls on the spectrum and the circumstances at the time that the error
is discovered. The New York State Bar Association, in a formal opinion,
described the duty as follows:

[Wlhether an attorney has an obligation to disclose a mistake to a client
will depend on the nature of the lawyer’s possible error or omission,
whether it is possible to correct it in the present proceeding, the extent of
the harm resulting from the possible error or omission, and the likelihood
that the lawyer’s conduct would be deemed unreasonable and therefore give
rise to a colorable malpractice claim.

N.Y. State Bar Assn Comm. Prof’l Ethics, Op. 734 (2000). Under this
analysis, it is clear that material errors that prejudice the client’s rights or inter-
ests as well as errors that clearly give rise to a malpractice claim must always be
reported to the client. Conversely, if the error is easily corrected or negligible
and will not materially prejudice the client’s rights or interests, the error does
not have to be disclosed to the client.

Errors that fall between the two extremes of the spectrum must be analyzed
under the duty to keep the client reasonably informed about his legal matter.
If the error will result in financial loss to the client, substantial delay in achiev-
ing the client’s objectives for the representation, or material disadvantage to the
client’s legal position, the error must be disclosed to the client. Similarly, if dis-
closure of the error is necessary for the client to make an informed decision
about the representation or for the lawyer to advise the client of significant
changes in strategy, timing, or direction of the representation, the lawyer may
not withhold information about the error. Rule 1.4. When a lawyer does not
know whether disclosure is required, the lawyer should err on the side of dis-
closure or should seek the advice of outside counsel, the State Bar’s ethics coun-
sel, or the lawyer’s malpractice carrier.?

In the spectrum of possible errors,
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Inquiry #2:

Applying the analysis in Opinion #1, the lawyer has determined that her
error must be disclosed to the client. Is the lawyer also required to withdraw
from the representation?

Opinion #2:

No, unless the conditions in Rule 1.7, Conflict of Interest: Current Clients,
that allow a representation burdened with a conflict to proceed cannot be sat-
isfied.

Rule 1.7(a)(2) states that a lawyer may not represent a client if the repre-
sentation of a client may be materially limited by a personal interest of the
lawyer. When a lawyer realizes that she made an error that may give rise to a
malpractice claim against her, the lawyer’s personal interest in avoiding liabili-
ty may materially impair her professional judgment. Specifically, she may take
actions that are contrary to the interests of the client to protect herself from lia-
bility. This is the essence of a conflict of interest.

Nevertheless, in many instances the lawyer may reasonably believe that she
can mitigate or avoid any loss to the client by taking corrective action.? For
example, an error made in a title search may be readily repaired or a motion in
limine may prevent the use of privileged communications that were improper-
ly produced in discovery. It is often in the best interest of both the lawyer and
the client for the lawyer to attempt such repair. When the interests of the
lawyer and the client are aligned in this way, withdrawal is not required if the
conditions for consent in Rule 1.7(b) are satisfied.

Rule 1.7(b) allows a lawyer to proceed with a representation burdened by a
conflict if the lawyer reasonably believes that she will be able to provide com-
petent and diligent representation to the client and the client gives informed
consent, confirmed in writing. If the lawyer reasonably concludes that she is
still able to provide the client with competent and diligent representation—
that she can exercise independent professional judgment to advance the inter-
ests of the client and not solely her own interests—the lawyer may seck the
informed consent of the client to continue the representation.

Of course, when an error is such that the client’s objective can no longer be
achieved, as when a claim can no longer be filed because the statute of limita-
tions has passed, the lawyer must disclose the error to the client and terminate
the representation.

Inquiry #3:
If an error must be disclosed to a client, what must the lawyer tell the cliene?

Opinion #3:

The lawyer must candidly disclose the material facts surrounding the error,
including the nature of the error and its effect on the lawyer’s continued repre-
sentation. If the lawyer believes that she can take steps to remedy the situation
or mitigate or avoid a loss, the lawyer should discuss these with the client while
informing the client that the client has the right to terminate the representa-
tion and seek other counsel. Rule 1.4.

Whether a lawyer must inform the client that the client may have a mal-
practice action against the lawyer was addressed in Colorado Formal Ethics
Opinion 113. The opinion states that

The lawyer need not advise the client about whether a claim for malprac-
tice exists, and indeed the lawyer’s conflicting interest in avoiding liability
makes it improper for the lawyer to do so. The lawyer need not, and should
not, make an admission of liability. What must be disclosed are the facts
that surround the error, and the lawyer should inform the client that it may
be advisable to consult with an independent lawyer with respect to the
potential impact of the error on the clients rights or claims.

Co. Formal Ethics Op. 113 (November 19, 2005). The Colorado approach
appropriately limits the possibility that a lawyer will attempt to give legal advice
to a client about a potential malpractice claim against the lawyer. To do so
would place the lawyer squarely in a nonconsentable conflict between the
client’s interest and the lawyer’s personal interest. However, the lawyer is
required to tell the client the operative facts about the error and to recommend
that the client seeking independent legal advice about the consequences of the
error.

Under this approach, the lawyer is not required to inform the client of the
statute of limitations applicable to legal malpractice actions, nor is she required
to give the client information about the lawyer’s malpractice insurance carrier

or information about how to file a claim with the carrier. Nevertheless, the
lawyer should seck the advice of her malpractice insurance carrier prior to dis-
closing the error to the client, and should discuss with the carrier what infor-
mation, if any, should be provided to the client about the lawyer’s malpractice
coverage or how to file a claim.

Inquiry #4:
Is there any information that the lawyer should not provide to the client
when disclosing her error to the client?

Opinion #4:
The lawyer should not disclose to the client whether a claim for malprac-
tice exists or provide legal advice about legal malpractice. See Opinion #3.

Inquiry #5:
When is the lawyer required to inform the client of the error?

Opinion #5:

The error should be disclosed to the client as soon as possible after the
lawyer determines that disclosure of the error to the client is required. See Rule
1.4(a)(1) (lawyer shall promptly inform the client of any decision requiring
consent).

Inquiry #6:

Is filing a motion to undo the error based upon excusable neglect sufficient
disclosure to the client if the client is copied with the motion? May the lawyer
wait until the court has ruled on the motion to send a copy of the motion and
order to the client?

Opinion #6:

As noted above, comment [3] to Rule 1.4 explains that a lawyer must keep
the client reasonably informed about “significant developments affecting the
timing or the substance of the representation.” If the client will lose a signifi-
cant right or interest if the motion fails, the client is entitled to know about the
error in order to determine whether the client is willing to allow the lawyer to
attempt to correct the error or would prefer that the motion be handled by
another lawyer. The client must be advised of the error prior to filing the
motion to allow the client to make an informed decision about the representa-

tion. Rule 1.4(b).

Inquiry #7:
When disclosing the error to the client, may the lawyer refer the client to
another lawyer for advice?

Opinion #7:

Yes, if the lawyer concludes that she can exercise impartial, independent
professional judgment in recommending other counsel to the client. See
Opinion #2.

Inquiry #8:
If the client has paid legal fees to the lawyer, is the lawyer required to return
some or all of the fees that she received?

Opinion #8:

Rule 1.5(a) prohibits a lawyer from collecting a clearly excessive fee. As stat-
ed in 2000 FEO 5,

there is always a possibility that a lawyer will have to refund some or all of
any type of advance fee, if the client-lawyer relationship ends before the
contemplated services are rendered. At the conclusion of the representation,
the lawyer must review the entire representation and determine whether, in
light of the circumstances, a refund is necessary to avoid a cleatly excessive
fee.

Therefore, the lawyer must determine whether, in light of the lawyer’s error
and its consequences for the client’s interests and legal representation, a refund
is necessary to avoid a clearly excessive fee. In addition, the lawyer should never
charge or collect legal fees for any legal work or expenses necessitated by the
lawyer’s attempts to mitigate the consequences of the lawyer’s error.

Endnotes

1. The “spectrum” concept of legal errors is borrowed from Colorado Formal Ethics Op.
113 (November 19, 2005).

2. Rule 1.6(b)(5) allows a lawyer to disclose confidential client information to secure legal
advice about the lawyer's compliance with the Rules of Professional Conduct.
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3. Insurance carriers are experienced at repairing malpractice. A lawyer should seck the
advice and assistance of her carrier.

2015 Formal Ethics Opinion 5
October 23, 2015

Authority to Discuss Former Client's Appellate Case with Successor Lawyer

Opinion provides that in post-conviction or appellate proceedings, a discharged
lawyer may discuss a former client’s case and turn over the former clients file to suc-
cessor counsel if the former client consents or the disclosure is impliedly authorized.

NOTE: As a general rule, lawyers representing a client in the pre-convic-
tion stages of a case have more personal contact and receive confidential infor-
mation that is not relevant to or shared with post-conviction lawyers. While the
Rules of Professional Conduct are the same for each, the application of the rel-
evant rules must be guided by the unique relationship that both the pre-con-
viction and the post-conviction lawyer have with the client. As a result, this
opinion only applies to the situation where this issue arises between a dis-
charged appellate lawyer and the subsequent appellate lawyer.

Inquiry:

Lawyer A is appointed to represent a criminal defendant in an appellate
matter. Subsequently, Lawyer A withdraws from the representation of the client
and Lawyer B is appointed successor appellate counsel.

Must Lawyer A obtain the former clients consent prior to discussing the
client’s case with Lawyer B or prior to turning over the former client’s file to

Lawyer B?

Opinion:

No. Unless the former client specifically instructed Lawyer A not to discuss
his case with Lawyer B or not to give his appellate file to Lawyer B, such actions
are permissible without the former client’s express consent.

CPR 300 (1981), an ethics opinion adopted under that now superseded
North Carolina Code of Professional Responsibility (in effect from 1973 to
1985), provides that a lawyer who withdraws from a clients case may not dis-
cuss the client’s confidences and secrets with the client’s successor lawyer unless
the client gives express consent. Although the Code has been superseded, the
ethics opinions that were issued under the Code still provide guidance on issues
of professional conduct except to the extent that a particular opinion is over-
ruled by a subsequent opinion or by a provision of the current North Carolina
Rules of Professional Conduct. See NC Rules of Prof’l Conduct, NC State Bar
Lawyers Handbook (editor’s note) (2014).

CPR 300 analyzes a lawyer’s duty of confidendiality pursuant to the Code’s
Disciplinary Rule 4-101, Preservation of Confidences and Secrets of a Client. DR
4-101(B)(1) provides that, with certain exceptions, a lawyer may not know-
ingly reveal “a confidence or secret of his client.” The duty to protect client con-
fidences has been modified since the time of the Code and is currently embod-
ied in Rule 1.6 of the Rules of Professional Conduct, Confidentiality of
Information.

Rule 1.6(a) provides that a lawyer “shall not reveal information acquired
during the professional relationship with a client unless the client gives
informed consent, the disclosure is impliedly authorized in order to carry out
the representation, or the disclosure is permitted by paragraph (b).” Thus,
under the current confidendality rule, a lawyer may disclose client information
if the client consents or the disclosure is impliedly authorized. A disclosure is
impliedly authorized if the disclosure is appropriate to carry out the represen-
tation and there are no client instructions or special circumstances that limit
the lawyer’s authority. Rule 1.6 [cmt. 5].

Providing a clients new appellate counsel with information about the
client’s case, and turning over the clients appellate file to the successor appel-
late counsel, is generally considered appropriate to protect the client’s interests
in the appellate representation.

2015 Formal Ethics Opinion 6
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Lawyer's Professional Responsibility When Third Party Steals Funds from
Trust Account

Opinion rules that when funds are stolen from a lawyers trust account by a
third party who is not employed or supervised by the lawyer, and the lawyer was

managing the trust account in compliance with the Rules of Professional Conduct,
the lawyer is not professionally responsible for replacing the funds stolen from the
account.

NOTE: This opinion is limited to a lawyer’s professional responsibilities
and is not intended to opine on a lawyer’s legal liability.

Inquiry #1:

John Doe, a third party unaffiliated with Lawyer, created counterfeit checks
that were identical to Lawyers trust account checks. John Doe made the coun-
terfeit checks, purportedly drawn on Lawyer’s trust account, payable to himself
and presented the counterfeit checks for payment at Bank. Bank honored some
of the counterfeit checks. As a consequence, client funds held by Lawyer in his
trust account were utilized for an unauthorized purpose. Lawyer properly
supervised all nonlawyer staff participating in the record keeping for the trust
account. Lawyer also maintained the trust account records and reconciled the
trust account as required by Rule 1.15-3. Lawyer had no knowledge of the
fraud and had no opportunity to prevent the theft.

Does Lawyer have a professional responsibility to replace the stolen funds?

Opinion #1:

No.

A lawyer who receives funds that belong to a client assumes the responsi-
bilities of a fiduciary to safeguard those funds and to preserve the identity of
the funds by depositing them into a designated trust account. Rule 1.15-2,
RPC 191, and 97 FEO 9. The responsibilities of a fiduciary include the duty
to ensure that the funds of a particular client are used only to satisfy the obli-
gations of that client. RPC 191 and 97 FEO 9. Rule 1.15-3 requires a lawyer
to keep accurate records of the trust account and to reconcile the trust account.
A lawyer has an obligation to ensure that any nonlawyer assistant with access
to the trust account is aware of the lawyer’s professional obligations regarding
entrusted funds and is properly supervised. Rule 5.3.

If Lawyer has managed the trust account in substantial compliance with the
requirements of the Rules of Professional Conduct (see Rules 1.15-2, 1.15-3,
and 5.3) but, nevertheless, is victimized by a third party theft, Lawyer is not
required to replace the stolen funds. If, however, Lawyer failed to follow the
Rules of Professional Conduct on trust accounting and supervision of staff, and
the failure is a proximate cause of theft from the trust account, Lawyer may be
professionally obligated to replace the stolen funds. Compare RPC 191 (if a
lawyer disburses against provisionally credited funds, the lawyer is responsible
for reimbursing the trust account for any losses caused by disbursing before the
funds are irrevocably credited).

Under all circumstances, Lawyer must promptly investigate the matter and
take steps to prevent further thefts of entrusted funds. Lawyer must seek out
every available option to remedy the situation including researching the law to
determine if Bank is liable;! communicating with Bank to discuss BanK’s lia-
bility; asking Bank to determine if there is insurance to cover the loss; consid-
ering whether it is appropriate to close the trust account and transfer the funds
to a new trust account; and working with law enforcement to recover the

funds.

Inquiry #2:

Prior to learning of the fraud and theft from the trust account, Lawyer
issued several trust account checks to clients and/or third parties for the bene-
fit of a client. Despite the theft, there are sufficient total funds in the trust
account to satisfy the outstanding checks. However, because of the theft, funds
belonging to other clients will be used if the outstanding checks are cashed.

What is Lawyer’s duty to safeguard the remaining funds in the trust
account?

Opinion #2:

Lawyer must take reasonable measures to ensure that funds belonging to
one client are not used to satisfy obligations to another client. Such reasonable
measures include, but are not limited to, requesting that Bank issue stop pay-
ments on outstanding trust account checks; providing Bank with a list of out-
standing checks and requesting that Bank contact Lawyer before honoring any
outstanding checks; and determining if Bank is liable and, if so, demanding the
outstanding checks be covered by Bank. If Lawyer determines Bank is not
liable or liability is unclear, Lawyer must maintain the status quo and prevent
further loss by not issuing new trust account checks. If payment will be stopped
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on the outstanding checks, Lawyer must contact the payees and alert them to
the problem.

Inquiry #3:

Assume the same facts in Inquiry #2 except there are insufficient funds in
the trust account to satisfy the outstanding checks. Must Lawyer deposit funds
into the trust account to ensure that the outstanding checks are not presented
against an account with insufficient funds?

Opinion #3:
No. In addition to the remedial measures listed in Opinion #2, Lawyer
should notify the payees if Lawyer knows that the checks will not clear.

Inquiry #4:

Hacker gains illegal access to Lawyer’s computer network and electronical-
ly transfers the balance of the funds in Lawyer’s trust account to a separate
account that is controlled by Hacker. Lawyer’s trust account now has a zero bal-
ance. Lawyer has written several trust account checks to clients and/or third
parties for the benefit of clients. Because of the theft, there are insufficient
funds in the trust account to satisfy the outstanding checks.

Does Lawyer have a professional responsibility to replace the stolen funds?

Opinion #4:

No, Lawyer is not obligated to replace the stolen funds provided he has
taken reasonable care to minimize the risks to client funds by implementing
reasonable security measures in compliance with the requirements of Rule
1.15.

Rule 1.15 requires a lawyer to preserve client property, to deposit client
funds entrusted to the lawyer in a separate trust account, and to manage that
trust account according to strict recordkeeping and procedural requirements.
To fulfill the fiduciary obligations in Rule 1.15, a lawyer managing a trust
account must use reasonable care to minimize the risks to client funds on
deposit in the trust account. 2011 FEO 7.

In 2011 FEO 7 the Ethics Committee opined that a lawyer has affirmative
duties to educate himself regularly as to the security risks of online banking; to
actively maintain end-user security at the law firm through safety practices such
as strong password policies and procedures, the use of encryption and security
software, and the hiring of an information technology consultant to advise the
lawyer or firm employees; and to insure that all staff members who assist with
the management of the trust account receive training on and abide by the secu-
rity measures adopted by the firm.

If Lawyer has taken reasonable care to minimize the risks to client funds,
Lawyer is not ethically obligated to replace the stolen funds. If, however,
Lawyer failed to use reasonable care in following the Rules of Professional
Conduct on trust accounting and supervision of staff, and the failure is a prox-
imate cause of theft from the trust account, Lawyer may be professionally obli-
gated to replace the stolen funds.

Inquiry #5:

Lawyer is retained to close a real estate transaction. Prior to the closing,
Lawyer obtains information relevant to the closing, including the seller’s name
and mailing address. Lawyer also receives into his trust account the funds nec-
essary for the closing. Lawyer’s normal practice after the closing is to record the
deed and disburse the funds. Lawyer then mails a trust account check to the
seller in the amount of the seller proceeds.

Hacker gains access to information relating to the real estate transaction by
hacking the email of one of the parties (lawyer, realtor, or seller). Hacker then
creates a “spoof” email address that is similar to realtor’s or seller’s email address
(only one letter is different). Hacker emails Lawyer with disbursement instruc-
tions directing Lawyer to wire funds to the account identified in the email
instead of mailing a check to seller at the address included in Lawyer’s file as
previously instructed.? Lawyer follows the instructions in the email without
first implementing security measures such as contacting the seller by phone at
the phone number included in Lawyers file to confirm the wiring instructions.
After the closing and disbursement, the true seller calls Lawyer and demands
his funds. Lawyer goes to Bank to request reversal of the wire. Bank refuses to
reverse the wire and will not cooperate or communicate with Lawyer without
a subpoena.

While pursuing other legal remedies, does Lawyer have a professional

responsibility to replace the stolen funds?

Opinion #5:

Yes. Lawyers must use reasonable care to prevent third parties from gaining
access to client funds held in the trust account. As stated in Opinion #4,
Lawyer has a duty to implement reasonable security measures. Lawyer did not
verify the disbursement change by calling seller at the phone number listed in
Lawyer’s file or confirming seller’s email address. These were reasonable securi-
ty measures that, if implemented, could have prevented the theft. Lawyer is,
therefore, professionally responsible and must replace the funds stolen by
Hacker. If it is later determined that Bank is legally responsible, or insurance
covers the stolen funds, Lawyer may be reimbursed.

Inquiry #6:
While pursuing the remedies described in Opinion #2, may Lawyer deposit
his own funds into the trust account?

Opinion #6:

Yes.

Generally, no funds belonging to a lawyer shall be deposited in a trust
account or fiduciary account of the lawyer. Rule 1.15-2(f). The exceptions to
the rule permit the lawyer to deposit funds sufficient to open or maintain an
account, pay any bank service charges, or pay any tax levied on the account. /4.
The exceptions were expanded in 1997 FEO 9 to include the deposit of lawyer
funds when a bank would not route credit card chargeback debits to the
lawyer’s operating account. These exceptions to the prohibition on commin-
gling enable lawyers to fulfill the fiduciary duty to safeguard entrusted funds.

Therefore, notwithstanding the prohibition on commingling, Lawyer may
deposit his own funds into the trust account to replace the stolen funds until
it is determined whether the Bank is liable for the loss, insurance is available to
cover the loss, or the funds are otherwise recovered. If Lawyer decides to
deposit his own funds, he must ensure that the trust accounting records accu-
rately reflect the source of the funds, the reason for the deposit, the date of the
deposit, and the client name(s) and matter(s) for which the funds were deposit-

ed.

Inquiry #7:
With regard to all of the situations described in this opinion, what duties
does Lawyer owe to the clients whose funds were stolen?

Opinion #7:

Lawyer must notify the clients of the theft and advise the clients of the con-
sequences for representation; help the clients to identify any source of funds,
such as bank liability and insurance, to cover their losses; defer a client’s mat-
ter (by seeking a continuance, for example) if necessary to protect the clients
interest; and explain to third parties or opposing parties as necessary to protect
the client’s interests. If stop payments are issued against outstanding checks,
Lawyer must take the remedial measures outlined in Opinions #1 and #2 to
protect the client’s interest. Finally, Lawyer must report the theft to the North
Carolina State Bar’s Trust Accounting Compliance Counsel.

Endnote
1. See e.g. N.C. Gen. Stat. §25-4-406.

2. The inquiry assumes that Lawyer believed that, by wiring the funds to the account des-
ignated in the email, he was disbursing the funds to the seller as required by the settle-
ment statement.

This opinion does not address the issues of professional responsibility raised when a lawyer
knowingly makes disbursements contrary to a settlement statement.

2015 Formal Ethics Opinion 7
October 23, 2015

Prior Business Relationships Permit In-Person Solicitation

Opinion rules that the business relationships with health care professionals cre-
ated by a lmwyer previously employed as a health care consultant constitute prior
professional relationships within the meaning of Rule 7.3(a) thus permitting the
lawyer ro directly solicit legal employment by in-person, live telephone, or real-time
electronic contact with the health care professionals.

Inquiry:
Smith is a lawyer and also holds a graduate degree. Following her admission
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to the North Carolina bar, Smith worked as a health care consultant for a
health care consulting firm. During her years as a consultant, she developed a
number of professional relationships with health care professionals. Recently,
Smith joined a law firm where she concentrates on health law. She now wish-
es to contact directly those health care professionals with whom she developed
professional relationships when she was a health care consultant. Her purpose
in doing so is to inform the health care professionals of her career change and
her availability to provide legal services in health care related matters.

Rule 7.3(a) prohibits a lawyer from soliciting professional employment
from a potential client for the lawyer’s pecuniary gain via “in-person, live tele-
phone, or real-time electronic contact...” Among the exceptions to the rule, a
lawyer is not prohibited from soliciting professional employment by direct
contact if the person contacted “has a family, close personal, or prior professional
relationship with the lawyer” [emphasis added].

Are Smith’s prior relationships with health care professionals “prior profes-
sional relationships” as that term is used in Rule 7.3(a), thereby allowing her to
engage in in-person solicitation of the health care professionals?

Opinion:

Yes.

The purpose of the prohibition on in-person solicitation is to prevent
undue influence, intimidation, and over-reaching by the lawyer. Comment [2]
to Rule 7.3 provides:

There is a potential for abuse when a solicitation involves direct in-person,

live telephone, or real-time electronic contact by a lawyer with someone

known to need legal services....The situation is fraught with the possibility
of undue influence, intimidation, and over-reaching.

The rule specifically exempts prior relationships because it is unlikely that
a lawyer will engage in abusive practices when the lawyer has a family, close per-
sonal, or prior professional relationship with the person she is contacting, See
Rule 7.3, cmt [5].

“Professional relationship” is not defined in the Rules of Professional
Conduct. However, the Ethics Committee previously opined that a lawyer,
who is also a certified public accountant working for an accounting firm, may
call or visit a prospective client to solicit legal business if the lawyer established
a “prior professional relationship” with the individual as a client of the account-
ing firm. See 2000 FEO 9. This indicates that the phrase “prior professional
relationship” as used in Rule 7.3(a) is not limited to prior client-lawyer rela-
tionships, but includes business relationships such as client-accountant rela-
tionships. Therefore, the business relationships Smith developed while working
as a health care consultant constitute “prior professional relationships” within
the meaning of Rule 7.3(a), and Smith may directly contact these individuals
to solicit legal employment.
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Authorized Practice Advisory Opinions

Authorized Practice Advisory Opinion 2002-1
October 18, 2002

Revised January 26, 2012

On the Role of Laypersons in the Consummation of Residential Real Estate
Transactions

The North Carolina State Bar has been requested to interpret the North
Carolina unauthorized practice of law statutes (N.C. Gen. Stat. §§84-2.1 to
84-5) as they apply to residential real estate transactions. The State Bar issues
the following authorized practice of law advisory opinion pursuant to N.C.
Gen. Stat. §84-37(f) after careful consideration and investigation. This opin-
ion supersedes any prior opinions and decisions of any standing committee of
the State Bar interpreting the unauthorized practice of law statutes to the extent
those opinions and decisions are inconsistent with the conclusions expressed
herein.As a result of its review of the activities of more than 50 nonlawyer serv-
ice providers since the adoption of this opinion on January 24, 2003, includ-
ing injunctions issued against two companies, the Committee is clarifying the
opinion concerning issues that it has addressed since adoption of the opinion.

Issue 1:
May a nonlawyer handle a residential real estate closing for one or more of
the parties to the transaction?

Opinion 1:

No. Residential real estate transactions typically involve several phases,
including the following; reviewing the purchase agreement for any conditions
that must be met before closing; abstracting titles; providing an opinion on
title; applying for title insurance policies, including title insurance policies that
may require tailored coverage to protect the interests of the lender, the owner,
or bothl; preparing legal documents, such as deeds (in the case of a purchase
transaction), deeds of trust, and lien waivers or affidavits; interpreting and
explaining documents implicating parties’ legal rights, obligations, and
options; resolving possible clouds on title and issues concerning the legal rights
of parties to the transaction; overseeing execution and acknowledgement of
documents in compliance with legal mandates; handling the recordation and
cancellation of documents in accordance with North Carolina law; disbursing
proceeds when legally permitted after legally-recognized funds are available and
all closing conditions have been satisfied; and providing a post-closing final
opinion of title for title insurance after all prior liens have been satisfied. These
and other functions are sometimes called, collectively, the “closing” of the res-
idential real estate transaction. As detailed below, the North Carolina General
Assembly has determined specifically that only persons who are licensed to
practice law in this state may handle most of these functions.”

A person who is not licensed to practice law in North Carolina and is not
working under the direct supervision of an active member of the State Bar may
not perform functions or services that constitute the practice of law.? Under the
express language of N.C. Gen. Stat. §§84-2.1 and 84-4, a non-lawyer who is
not working under the direct supervision of an active member of the State Bar
would be engaged in the unauthorized practice of law if he or she performs any
of the following functions for one or more of the parties to a residential real
estate transaction: (i) preparing or aiding in preparation of deeds, deeds of
trust, lien waivers or affidavits, or other legal documents; (ii) abstracting or
passing upon titles; or (iii) advising or giving an opinion upon the legal rights
or obligations of any person, firm, or corporation.Under the express language
of N.C. Gen. Stat. § 84-4, it is unlawful for any person other than an active
member of the State Bar to hold himself or herself out as competent or quali-
fied to give legal advice or counsel or as furnishing any services that constitute
the practice of law.Additionally, under N.C. Gen. Stat. § 84-5, a business enti-
ty, including a corporation or limited liability company, may not provide or
offer to provide legal services or the services of attorneys to its customers even
if the services are performed by licensed attorneys employed by the entity. See,

Duke Power Co. v. Daniels, 86 N.C. App. 469, 358 S.E.2d 87 (1987); Gardner
v. North Carolina State Bar, 316 N.C. 285, 341 S.E.2d 517 (1986), and State
ex rel. Seawell v. Carolina Motor Club, Inc., 209 N.C. 624, 184 S.E. 540
(1936).

Accordingly, a nonlawyer is engaged in the unauthorized practice of law if
he or she performs any of the following functions in connection with a resi-
dential real estate closing (identified only as examples):

1. Abstracts or provides an opinion on title to real property;

2. Explains the legal status of title to real estate, the legal effect of anything
found in the chain of title, or the legal effect of an item reported as an excep-
tion in a title insurance commitment except as necessary to underwrite a poli-
cy of insurance and except that a licensed title insurer, agency, or agent may
explain an underwriting decision to an insured or prospective insured, includ-
ing providing the reason for such decision;

3. Explains or gives advice or counsel about the rights or responsibilities of
parties concerning matters disclosed by a land survey under circumstances that
require the exercise of legal judgment or that have implications with respect to
a party’s legal rights or obligations;

4. Provides a legal opinion, advice, or counsel in response to inquiries by
any of the parties regarding legal rights or obligations of any person, firm, or
corporation, including but not limited to the rights and obligations created by
the purchase agreement, a promissory note, the effect of a pre-payment penal-
ty, the rights of parties under a right of rescission, and the rights of a lender
under a deed of trust;

5. Advises, counsels, or instructs a party to the transaction with respect to
alternative ways for taking title to the property or the legal consequences of tak-
ing title in a particular manner;

6. Drafts a legal document for a party to the transaction or assists a party in
the completion of a legal document, or selects or assists a party in selecting a
form legal document among several forms having different legal implications;

7. Explains or recommends a course of action to a party to the transaction
under circumstances that require the exercise of legal judgment or that have
implications with respect to the party’s legal rights or obligations;

8. Attempts to settle or resolve a dispute between the parties to the trans-
action that will have implications with respect to their respective legal rights or
obligations;

9. Determines that all conditions of the purchase agreement or the loan
closing instructions have been satisfied in accordance with the buyer’s or the
lender’s interests or instructions;

10 Determines that the deed and deed of trust may be recorded after an
update of title for any intervening conveyances or liens since the preliminary
opinion;

11. Determines that the funds may be legally disbursed pursuant to the
North Carolina Good Funds Settlement Act, N.C. Gen. Stat. § 45A-1 ez seq.4

The foregoing list of examples of functions that constitute the practice of
law is not exclusive, but reflects a range of responsibilities and duties that
involve the following: the exercise of legal judgment; the preparation of legal
documents such as deeds, deeds of trust, and title opinions; the explanation or
interpretation of legal documents in circumstances that require the exercise of
legal judgment; the provision of legal advice or opinions; and the performance
of other services that constitute the practice of law.

Issue 2:

May a nonlawyer who is not acting under the supervision of a lawyer
licensed in North Carolina (1) present and identify the documents necessary to
complete a North Carolina residential real estate closing, direct the parties
where to sign the documents, and ensure that the parties have properly exe-
cuted the documents; and (2) receive and disburse the closing funds?

Opinion 2:
Yes. So long as a nonlawyer does not engage in any of the activities refer-
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enced in Opinion 1, or in other activities that likewise constitute the practice
of law, a nonlawyer may: (1) present and identify the documents necessary to
complete a North Carolina residential real estate closing, direct the parties
where to sign the documents, and ensure that the parties have properly exe-
cuted the documents; or (2) receive and disburse the closing funds.

Although these limited duties may be performed by nonlawyers, this does
not mean that the nonlawyer is handling the closing.Since, as described in issue
1 above, the closing is a collection of services, most of which involve the prac-
tice of law, a lawyer must provide the necessary legal services.’And, since N.C.
Gen. Stat. § 84-5 prohibits nonlawyers from arranging for or providing the
lawyer or any legal services, nonlawyers may not advertise or represent to
lenders, buyers/borrowers, or others in any manner that suggests that the non-
lawyer will (i) handle the “closing;” (ii) provide the legal services associated with
a closing, such as providing title searches, title opinions, document preparation,
or the services of a lawyer for the closing; or (iii) “represent” any party to the
closing.® The lawyer must be selected by the party for whom the legal services
will be provided.

Notwithstanding this opinion, evidence considered by the State Bar with
respect to this advisory opinion indicates that, at the time documents are pre-
sented to the parties for execution, a lawyer who is present may identify or be
asked about important issues affecting the legal rights or obligations of the par-
ties. A lawyer may provide important legal guidance about such issues, but a
nonlawyer is not permitted to do so. Moreover, a consumer’s retention of a
licensed North Carolina lawyer provides financial protection to the consumer.
The North Carolina Rules of Professional Conduct require a lawyer to proper-
ly handle all fiduciary funds, including residential real estate closing proceeds.
In the event a lawyer mishandles the closing proceeds, the lawyer is subject to
professional discipline, and the State Bar Client Security Fund may provide
financial assistance for a person injured by the lawyer’s improper application of
funds. On the whole, the evidence considered by the State Bar indicates that it
is in the best interest of a consumer to be represented by a lawyer with respect
to all aspects of a residential real estate transaction.

The evidence the State Bar has considered suggests, however, that perform-
ing administrative or ministerial activities in connection with the execution of
residential real estate closing documents and the receipt and disbursement of
the closing proceeds does not necessarily require the exercise of legal judgment
or the giving of legal advice or opinions. Indeed, the execution of closing doc-
uments and the disbursement of closing proceeds may be accomplished—and
often have been accomplished—by mail, by email, or by other electronic
means, or by some other procedure that would not involve the lawyer and the
parties being physically present at one place and time. The State Bar therefore
concludes that it should not be presumed that performing the task of oversee-
ing the execution of residential real estate closing documents and receiving and
disbursing closing proceeds necessarily involves giving legal advice or opinions
or otherwise engaging in activities that constitute the practice of law.

Nonlawyers who undertake such responsibilities, and those who retain
their services, should also be aware that (1) the North Carolina State Bar retains
oversight authority concerning complaints about activities that constitute the
unauthorized practice of law; (2) the North Carolina criminal justice system
may prosecute instances of the unauthorized practice of law; and (3) that N.C.
Gen. Stat. §84 10 provides a private cause of action to recover damages and
attorneys’ fees to any person who is damaged by the unauthorized practice of
law against both the person who engages in unauthorized practice and anyone
who knowingly aids and abets such person. In addition, non-lawyers and con-
sumers should bear in mind that other governmental authorities such as the
Federal Trade Commission, the North Carolina Attorney General, district
attorneys, and the banking commissioner, have jurisdiction over unfair trade
practices and violations of requirements regarding lending practices.

Endnotes

. By statute, title insurance in North Carolina can be issued only after the title insurance
company has received an opinion of title from a licensed North Carolina attorney who

—

is not an employee or agent of the company and who “has conducted or caused to be
conducted under the attorney’s direct supervision a reasonable examination of the
title.’N.C. Gen. Stat. § 58 26 1.

2. Except as permitted under State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962), which

allows a party having a “primary interest” in a transaction to prepare deeds of trust and

other documents to effectuate the transaction.

3. The State Bar notes that the North Carolina General Assembly and Supreme Court are
the entities that have the power to make the ultimate determination whether an activity
constitutes the practice of law.

4. Since the original adoption of this opinion, the Committee has reviewed numerous com-
plaints concerning nonlawyers, many of whom hold out to the closing parties that they
will conduct “closings,” including disbursement of funds, at any time of day, including
after normal business hours.However, under the Good Funds Settlement Act, N.C. Gen.
Stat. § 45A 4, funds may not be disbursed until the deed and deed of trust (if any) have
been recorded, which in most counties requires physical delivery to the Register of Deeds
during normal business hours.Accordingly, while execution of the documents may be
conducted at any time, the actual “closing” and disbursement of funds may not occur
until after the required documents are recorded.

5. Except as permitted under State v. Pledger, supra, or by an individual pro se.

6. Almost without exception, these nonlawyer service providers are corporations or limited
liability companies that market their services to lenders, not consumers.Most are also title
insurance agents.Accordingly, lenders commonly inform borrowers that the nonlawyer
will be conducting the closing without any meaningful opportunity for the borrower to
decide to retain a lawyer to protect its interests.Additionally, when the nonlawyer is a title
insurance agent, the borrower usually is given no choice on insurer or available rates. The
Committee expresses no opinion whether these actions may violate N.C. Gen. Stat. §
75 17, which prohibits a lender from requiring its borrower to obtain a policy of title
insurance from a particular insurance company, agent, broker or other person specified
by the lender. Title companies (and other parties) may refer lenders or borrowers to attor-
neys at their customer’s request, but may not require the use of a specific attorney or
charge a fee for any such referral.

Authorized Practice Advisory Opinion 2006-1
October 20, 2006

Appearances at Quasi-Judicial Hearings on Zoning and Land Use

Inquiry:

May a person who is not a lawyer appear before planning boards, boards of
adjustment, or other governmental bodies conducting quasi-judicial hearings
in a representative capacity for another party?

Opinion:

At its October 2005 meeting, the Authorized Practice Committee respond-
ed to an inquiry concerning the propriety of a person who is not a lawyer
appearing before planning boards, boards of adjustment, and city and county
government in a representative capacity. The committee’s advisory opinion dis-
tinguished appearances on legislative concerns, such as general rezoning cases
and ordinance amendments, from appearances on behalf of petitioners for spe-
cial use permits and variances, which are quasi-judicial matters. The commit-
tee has received comments from a number of interested parties, including
architects, land use planners, and city and county attorneys as a result of that
opinion. The committee is issuing this advisory opinion to supplement the
prior opinion.

First, the committee reiterates that the adoption of ordinances and amend-
ments to official zoning maps (i.e. general rezoning cases) by the elected offi-
cials in city and county governments are legislative in nature and that any inter-
ested person may appear and speak on such matters before governmental bod-
ies, even as representatives of groups or interested parties, without engaging in
the unauthorized practice of law. Nonetheless, the general statutory prohibi-
tions on unauthorized practice of law still apply even to persons who appear
before governmental bodies on legislative matters. Non-lawyers may not hold
themselves out as attorneys, provide legal services or advice, or draft any legal
documents with regard to such matters. See N.C. Gen. Stat. §§ 84 2.1 and 4.

The law is clear that hearings on applications for special use permits and
variances under zoning ordinances, as well as appeals from staff level interpre-
tations related to permits, are quasi-judicial proceedings. N.C. Gen. Stat. §§
153A-345 and 160A-381 and 388. See, Humble Oil & Refining Co. v. Bd. of
Aldermen of Chapel Hill, 284 N.C. 458, 202 S.E.2d 129 (1974) and Woodhouse
v. Board of Commrs of Nags Head, 299 N.C. 211, 261 S.E.2d 882 (1980). (For
simplicity, the quasi-judicial hearings before these bodies are hereafter refer-
enced to as a “variance hearing” unless the context indicates otherwise.) The
governmental body before which the variance hearing is conducted sits in a
judicial role of applying the standards of an ordinance to the particular cir-
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cumstances of a particular party. Accordingly, the role of the governmental
body is to receive evidence and make decisions based upon the evidence pre-
sented.

Variance hearings require the governmental body hearing the matter to
observe certain formalities. Evidence, including witness evidence, is presented
to the hearing body, although the Rules of Evidence need not be strictly
observed. All witnesses before the body must be sworn and their testimony is
subject to cross-examination. The hearing body has the power and authority to
issue subpoenas to compel witness testimony. A record of the proceedings must
be preserved. The decision is to be based upon the evidence presented at an
open hearing, and not on extraneous matters or personal knowledge of the
members of the board. The applicant has the burden of proof. The board must
make written findings of fact to support its decision. And, the decision of the
board is reviewable by the courts on appeal based solely upon the record of the
proceedings.

The committee believes that the law is also clear that an appearance on
behalf of another person, firm, or corporation in a representative capacity for
the presentation of evidence through others, cross-examination of witnesses,
and argument on the law at a quasi-judicial proceeding is the practice of law.
N.C. Gen. Stat. §§ 84 2.1 and 4. Consequently, because the variance hearings
are by definition quasi-judicial proceedings, the committee concludes that it is
the unauthorized practice of law for someone other than a licensed attorney to
appear in a representative capacity to advocate the legal position of another per-
son, firm, or corporation that is a party to the proceeding,

The committee has been urged to recognize that architects, landscape archi-
tects, land use planners, and engineers play a vital role at these quasi-judicial
proceedings by presenting necessary facts and information on behalf of their
clients at variance hearings. The committee agrees that the information these
professionals can present is critical to the decision before the hearing body.
These professionals are subject matter experts whose expert opinions, as wit-
nesses, must be presented to the hearing body. They are witnesses who are in
the best position to explain to the hearing body the facts of the proposed design
and its anticipated effects on a variety of factors, including traffic, environment,
and aesthetics, within the framework of matters properly under consideration
at the variance hearing. The committee does not believe that the role of legal
advocate by attorneys in quasi-judicial proceedings should interfere with or
inhibit the role of non-lawyer professionals who speak as witnesses and present
information at these quasi-judicial proceedings. In fact, their roles should be
complementary.

It is axiomatic that the committee has no authority to amend or formulate
exceptions to the statutes. In issuing an advisory opinion, it simply articulates
how it believes a court would ultimately resolve the question for the guidance
of the public. The committee cannot recognize or create exceptions to the law
as expressed by the legislature and the courts. Further, we believe, as a practical
matter, that effective representation of parties in variance hearings is becoming
increasingly dependent upon legal advocacy of the rights of the parties with an
eye toward compiling a supportable record in the event of an appeal. These are
the skills an attorney provides. While it is true that many of these hearings
involve routine and non-controversial matters, even questions about matters
such as the height of residential fences may become the subject matter of an
appeal where the appellate courts may only consider the record produced at the
variance hearing. See Robertson v. Zoning Board of Adjustment for the City of
Charlotte, 167 N.C. App. 531, 605 S.E.2d 723 (2004). It is difficult to predict
in advance when a matter may require a comprehensive record for appellate
purposes. Therefore, with this further elaboration, the committee re-affirms its
initial opinion expressed by letter dated October 31, 2005, that the represen-
tation of another person at a quasi-judicial hearing is the practice of law.

That said, this opinion should not be interpreted to diminish the role and
expertise of land use professionals as witnesses at variance hearings. These pro-
fessionals may still present their evidence in support of the position of their
clients. However, they may not examine or cross-examine other witnesses or
advocate the legal position of their clients.

The committee’s opinion is also not intended to affect the ability of city and
county planning staff to present factual information to the hearing board,
including a recitation of the procedural posture of the application, and to offer
such opinions as they may be qualified to make without an attorney for the

government present, as the committee understands is the proper, current prac-
tice and role of the planning staff. Further, nothing in this opinion should be
interpreted as limiting the ability of a corporate officer or employee from testi-
fying on factual matters on behalf of a corporate party during a hearing or sug-
gesting that individual parties may not represent themselves before these
boards.

In sum, the committee is of the opinion that land use professionals, includ-
ing architects, engineers, and land use planners, may appear and testify as to
factual matters and any expert opinions that they are qualified to present at
quasi-judicial proceedings, but the presentation of other evidence, including
the examination and cross-examination of witnesses, making legal arguments,
and the advocacy for results on behalf of others before quasi-judicial zoning
and land use hearings, is the practice of law that may be performed only by
licensed attorneys at law.

Opinions: 10-275





