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THE PRESIDENT’'S MESSAGE

We are the Guardians of the Core Values
of Our Profession

By Cress1E H. THIGPEN JR.
he ABA, at its
annual meering
in July
of this

year, recommended that the

sharing of legal fees with non-
lawyers and the ownership and
control of the practice of law by
nonlawyers are inconsistent with the core
values of the legal profession. This recom-
mendation culminated several years of
debate regarding the issue of multidisci-

plinary practice.

Muludisciplinary practice, simply put,
is lawyers practicing law with nonlawyers
in a single, interrelated business entiry. The
discussion regarding multidisciplinary
practice has been precipitated by several
factors: First, there has been a movement
among the “Big Five” accounting firms to
expand the professional services they pro-

vide by offering legal services in addition to
the traditional services of accounting,
auditing, and rax preparation. Second,
clients are expressing an interest in “one-
stop shopping”—the ability, for example,
to transact business
with their account-
ant, their insurance
broker, their financial
planner, and their
attorney in the same
entity at the same
location. Third, mul-
tidisciplinary pracrice
already exists in other
countries throughout
the world. [t exists, in
various forms, in
France, the United
Kingdom, Germany, the Netherlands,
Spain, and Switzerland to name a few.

In considering the issue of mulridisci-
plinary practice, the ABA was forced to
reexamine our profession’s raison detre.
What is it that distinguishes us as a profes-
sion? What does it mean to say that we are
lawyers?

In reaching its conclusion, the ABA
examined our profession and attempred to
determine whether our core values could
coexist with the values of other professions
or rtrades. The conclusion was that they
could not. The values that ser us apare from
other professions are that we have a dury of
undivided loyalty to our clients; we have a
duty to exercise independent legal judg-
ment for the benefit of the client; we have
a duty to hold client confidences inviolate;
and we have a duty to avoid conflicts of
interest with the client.

These core values are often diametrical-
ly opposed to the values held by some of
the other professions. Accountants, for

example, have the duty o fully disclose
irregularities they may discover in an audit.
This value, however, is inconsistent with
the lawyer’s duty to hold the client’s confi-
dences inviolate. Our Rules of Professional
Conduct proceed on the assumption that
nonlawyers, with the power to do so, could
impair a lawyer’s freedom to exercise inde-
pendent professional judgment on a
client’s behalf. The rules thus bar everyone
but lawyers in a firm from owning inter-
ests in the firm or having a right to share
the firm’s fees, The multidisciplinary prac-
tice may also potentially create pressure for
lawyers to make decisions based on the
economic impact to the business entity
rather than what is in the best interest of
the client. Our rule against conflicts of
interest would prohibit such considera-
tions.

The decision whether to allow mulridis-
ciplinary practice will uldmately be decid-
ed by the states. In North Carolina,
whether we allow multidisciplinary prac-
tice will be determined by the State Bars
interpretation of Rule 1.6-Confidentiality
Rule 1.7-Conflict of
Interest, and Rule 5.4-Professional
Independence of a Lawyer. Presently, our
Rules of Professional Conduct prohibit
revealing confidential information of a
client, engaging in conflicts of interest, and
sharing fees with nonlawyers. In order for
us to allow muldidisciplinary practice, we
would have to change our rules.

Our world is changing. Information
technology is changing the way we com-
municate and conduct business. Personal
the Internet, e-mail, cell

of Informartion,

computers,
phones, and similar technological advances
have contributed to the speed of business.
Research can be done and vast quantities of
data can be retrieved at the office, at hame,
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or while traveling. Much of the more rou-
tine preparation of documents can be
accomplished more :;‘.;-15i|)! and quickly
through forms stored and accessed through
personal compurers. A great deal of trans-
actional work today is wansmitted across
state, national, and international borders,

reflecting the increasing globalization of

business and finance. International agree-
ments such as the General Agreement on
Trade in Services (GATS) and the North
American Free Trade Agreement (NAFTA)
potentially affect the cross-border delivery
of legal services.

With the rapid changes in technology
and their effect on business and the deliv-
ery of services, it is possible that we, as
lawyers, may want to consider whether
there are more efficient ways of delivering
our services to the public. We may furcher
want to consider whether lawyers and non-
lawyers joining in various practice arrange-
ments may enhance the delivery of legal
services, Regardless, we are the guardians of
the core values of our profession.

In the event we consider any changes to

our Rules of
Professional Conduct
thur would accom-
modate business enti-
ties such as multidis-
ciplinary practice, we
must never forget the
principles,  duties,
and values thar are at
the very heart of our
profession.

We must be ever
diligent to ensure
thﬂ[ our core V.'{luf,‘h
of  confidentiality,
absence of conflicts
of interest, and inde-
pendent  judgment
remain the values by
which we define our

pl’()ﬁ:s.\;iu n.

Cressie H, Thigpen
nis with the Raleigh

Jirm of Thigpen, Blue,

Stephens e Fellers.
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Multidisciplinary Practice: What if
We Do Nothing?

E. Fi17TzGERALD PARNELL III

story is told among Presbyterians about a debate that raged in the early

part of the last century. The debate, which ultimately reached the

General Assembly of the Presbyterian Church, was over whether the

souls of unbaptized children do or do not go to heaven. Finally, after

much heated discussion, the General Assembly passed a resolution that the unbaptized

souls of litcle children do, in fact, go to heaven.

A hush settled over the multitude when
some old craw stood up and said, “Move we
make that resolution retroactive.”

That elder must have been a lawyer; who
else could have so precisely and with so few
words summarized the absurdity of the situa-
tion? If that elder is looking down on us from
the dour, orderly Preshyterian part of heaven,
he must be getting a chuckle from the
response of the organized bar in the United
States to the multidisciplinary practice
debate.

The Debate

The American Bar  Association
Commission on Multidisciplinary Pracrice
first announced the results of its efforts in
June 1999, and two months later recom-
mended to the ABA House of Delegates
adoption of amendments to the Model Rules
which would, subject to certain restrictions,
permit a lawyer to partner with a nonlawyer,
even if the acrivities of the enterprise consist
of the practice of law; and to share fees wich
the nonlawyer. The Commission, after more
than 60 hours of public hearing, listening to
the testimony of 56 witnesses, and receiving
written comments from a wide range of indi-
viduals and organizations, concluded that

10

such a change would be in the best interest of
the public, would expand the availability of
legal services, and would facilitate the devel-
opment of new business structures, enabling
lawyers to reconfigure their practices to assist
clients in resolving mulddisciplinary prob-
lems, !

In Augusc 1999, the Commission pre-
sented its recommendations to the ABA
House of Delegates, but the House failed to
adopt the Commission’s recommendations,
instead adopting the following resolution of
the Florida Bar:

RESOLVED, that the American Bar
Association make no change, addition, or
amendment to the Model Rules of
Professional Conduct which permits a
lawyer to offer legal services through a
multidisciplinary practice unless and until
additional study demonstrates that such
changes will further the public interest
without sacrificing or compromising
lawyer independence and the legal profes-
sion’s tradition of loyalty to clients.

In June 2000, after months of additional
hearings and consideration, the ABA
Commission recommended to the ABA
House of Delegates that the Model Rules of
Professional Conduct be amended to reflect

the following principles:
1. Lawyers should be permitted to share
fees and join with nonlawyer professionals
in a practice that delivers both legal and

nonlegal professional services
(Multidisciplinary Practice), provided that
the lawyers have control and autherity nec-
essary to assure lawyer independence in the
rendering of legal services. “Nonlawyer pro-
fessionals” means members of recognized
professions or other disciplines that are
governed by ethical standards. (emphasis
added)

2. This Recommendation must be imple-
mented in a manner that protects the
public and preserves the core values of the
legal profession, including competence,
independence of professional judgment,
protection of confidential client informa-
tion, loyalty to the client through the
avoidance of conflicts of interest, and pro
bono publico obligations.

3. Regulatory authority should enforce
existing rules and adopt such additional
enforcement procedures as are needed to
implement these principles and to protect
the public interest,

4, The prohibition on nonlawyers deliver-
ing legal services and the obligations of all
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lawyers to observe the rules of profession-
al conduce should not be altered.

e Passive investment in a
Multidisciplinary Practice should not be
permitted.

Sherwin P Simmons, chairman of the
Commission, announced, when the new
report was released, that the MDP
Commission had hoped to forestall the entire
issue until the ABA mid-year meeting in
February 2001 to give state bar organizations
further opportunity to complete their study
of the issue. However, the New York State Bar
committee on the law governing firm struc-
wure and operation, chaired by Robert
MacCrate, a former president of the
American Bar Association, added a last-
minute proposal to the ABA annual meeting
agenda which could significantly restrict
MDP’s, forcing consideration this year by the
House of Delegates of the MDP issue, The
proposal calls upon the ABA to support
restrictions on MDP's all across the country
in order, according to the New York Bar, to
“preserve the core values of the legal profes-
sion” under which lawyers would be permit-
ted to share costs with nonlawyers and to par-
ticipate in parallel legal and nonlegal prac-
tices. The New York proposal would ban fee
sharing arrangements, investments in law
practices by nonlawyers, nonlawyer owner-
ship of law firms, and the inclusion of the
names of nonlawyers or nonlegal profession-
al service firms in a law firm name. According
to the New York report, “the only substantive
difference between this approach and that
favored by those who would permit mulridis-
ciplinary partnerships, is that this approach
does not permit nonlawyers and lawyers to
call each other ‘partner.”

“Nobody Has Called A Timeout”

“While a special commission listens to
endless testimony and the state bar groups
continue exhaustive studies, Big Five
accounting firms and others are marching
unfettered into the legal profession,” accord-
ing to one commentator,

Or, in the words of MDP Commission
Chairman Simmons, “Nobody has called a
time out.”?

Consider the following:

® In August 1999, KPMG announced

the creation of a strategic alliance with cer-

tain law firms that are members of Saltnet,

a network of state and local tax lawyers.

= In November 1999, five partners from
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the Atlanta, Georgia, and Washington,
DC, offices of King & Spalding broke
away from the firm and formed a separate
law firm in Washington, DC. Based on a
press release issued by Ernst & Young and
articles in the legal press, it appears the law
firm has entered into a quite interesting
relationship with Ernst & Young which
has agreed to furnish the firm a significant
amount of startup capital and lease the
firm space in a building it owns. In
exchange, the law firm has agreed to be
known as McKee Nelson Ernst & Young,
®  In Ocrober 1999, the Boston law firm
Bingham Dana, LLP merged its money
management practice with Legg Mason,
Inc., an investment firm. Their affiliation
is believed to be the first partnership
between a law firm and an asset manage-
ment firm in the United States. The new
entity has become a registered investment
advisor and is intended to be a vehicle for
oftering wealthy clients more sophisticat-
ed investment advice.’
8 That same month, the ABA Section of
Litigation and PricewaterhouseCoopers
jointly announced that the Section had
selected PwC as its “litigation consulting
sponsor,” an arrangement by which PwC
will provide enhanced benefits and
resources to the Section’s members.
Ourside the United States there has been
considerable MDP activity also:
® The Council of the Law Society of
England and Wales has begun the process
to approve the establishment of MDP's in
the United Kingdom.
® The International Practice of Law
Commirttee of the Canadian Bar
Association has issued a report on multi-
disciplinary practice which recommends
that lawyers be permitted to enter into
partnership with nonlawyers and to share
fees with nonlawyers, subject only to the
Rules of Professional Conduct which reg-
ulate lawyers in traditional practice.
® The National Multidisciplinary
Partnerships Committee of the Federation
of Law Societies of Canada has recom-
mended that the Rules of Professional
Conduct be relaxed to permit MDP
organizations.
®  In New South Wales, Australia, legisla-
tion has been introduced which will per-
mit law firms to share profits with non-
lawyers, incorporate, raise capital through
passive investment, and float loans on the

Australian stock exchange.

m  PricewaterhouseCoopers has
announced it has selected the name
“Landwell” for its worldwide law firms.
PwC now employs 1,600 lawyers in 42
countries,

= A survey conducted by London’s
Financial Times of 100 senior executives
of large companies and financial instiru-
tons which the United States and the
United Kingdom showed a willingness by
the executives to purchase legal services
from MDP if the organizations were per-
mitted to offer such services.

Circle The Wagons

At the mid-year meeting of the ABA
House of Delegates in Dallas, Texas, in
February 2000, the House of Delegates voted
305 to 118 ro urge state bar disciplinary
organizations to enhance enforcement efforts
against the unauthorized practice of law; in
whart some delegares characterized as a “circle
the wagons” effort.

At that meering, an interesting exchange
took place berween Cheryl Niro, president of
the Illinois Srate Bar, and Judge Paul
Friedman, a member of the United States
District Courr for the District of Columbia
and of the ABA Commission on
Multidisciplinary Practice, Ms. Niro, speak-
ing for the majority of a caucus of state bars,
told the Commission: “Absent studies that
show [accommodating MDP’] could be
done withour compromising the profession...
the majority [of state bars] would still be
against MDPs.” Judge Friedman answered,
“You mean the majority of state bars refiuse to
acknowledge that MDP% alveady exist.”

The New Jersey State Bar Association
Board of Trustees has adopted a resolution
calling on the ABA to dissolve the MDP
Commission endirely. For its part, the New
Jersey Bar has announced increased enforce-
ment of existing regulations prohibiting the
unauthorized practice of law. Tt is expected
that the ABA House of Delegates soon will
have the opportunity to consider a similar
proposal.

Unauthorized Practice of Law
Like all states, North Carolina has an
unlawful practice of law statute. Ours pro-
vides, in pertinent part:
(T]t shall be unlawful for any person or
association of persons, except active mern-
bers of the Bar of the State of North

I



Carolina admitted and licensed to prac-
tice as attorneys-at-law, to appear as attor-
ney or counselor at law in any action or
proceeding before any judicial body....to
maintain, conduct, or defend the same,...
or, by word, sign, letter, or advertisement,
to hold out himself, or themselves, as
competent or qualified to give legal
advice or counsel, or to prepare legal doc-
uments, or as being engaged in advising
or counseling in law or acting as attorney
or counselor-at-law,...and it shall be-
unlawful [for any such unlicensed per-
son] to give legal advice or counsel, per-
form for or furnish to another legal serv-

ices... . G.5. § 84-4.

The UPL statute gives the State Bar and
the district attorney the authority to bring
actions in the name of the state to enjoin any
such persons violating the statute, and further
“it shall be the duty of the district attorneys of
this State to indict any person, corporation,
or association of persons upon the receipt of
information of the violation of the provisions
of G.S. 84-4 1o 84-8.”

Those who believe that more vigorous
enforcement of unauthorized practice of law
statutes is the way to deal with multidiscipli-
nary practice may draw enlightenment from
the efforts of the State Bar of Texas which,
after an extensive investigation, brought an
action against Arthur Andersen in 1998 for
alleged unauthorized practice of law. Almost
as soon as the lawsuit was filed, it was dis-
missed. Following that effort, the Texas Bar
brought an action against the makers of
Quicken Family Lawyer Software, who were
enjoined by United States District Judge
Barefoot Sanders from distributing the self-
help legal guides and documents. Shortly
thereafter, the publishers appealed to the
Texas Legislature, which promptly passed a
bill stating the publication and distribution
of self-help legal materials did not constitute
the practice of law in the State of Texas.

Squinting At The Horizon

A lawyer representing the former King &
Spalding-Ernst & Young firm said recently,
“The consulting firms will lobby at the state
level and maybe so will some dients who
think this is important or people who hate
lawyers, which is a very substantial con-
stituency.”®

Philip Anderson, a parter in the Litde
Rock, Arkansas, firm of Williams &
Anderson and immediate past president of

the ABA, recently said:

We have MDP% in the United States now.

Larger accounting firms are performing

services that, if performed in law offices,

would be considered the practice of law.

The only question 1 see now is this: Will

the lawyers who are practicing in account-

ing firms be held to the same rules of pro-
fessional conduct that govern lawyers in
traditional practice se[rings?l”

The Commission on Multidisciplinary
Practice received evidence and commentary
from various constituencies, including testi-
mony from Theodore Debro Jr., an employ-
ee of an organization in Birmingham,
Alabama, which provides counseling services
to low income persons. Debro posited cir-
cumstances under which his clients would
benefit from MDP’s. For instance, a facrory
worker injured on the job frequendy needs to
see a psychologist for emotional problems, an
insurance specialist to help file for disability
benefits, a social worker who can help his
family, and a lawyer, perhaps, if civil actions
or disability claims need to be filed. One-
stop-shopping, Debro told the Commission,
might be particularly helpful to such a person
because the poor often do not have the means
to visit various professionals and are frequent-
ly intimidated by lawyers, but are more apt to
see lawyers in a casual, multidisciplinary set-
ting.

Similarly, George Abbott of Omaha,
Nebraska, and past president of the National
Small Business Association, told MDP
Commission members that small business
organizations often need an informal sound-
ing board where they can discuss business
ideas and seek advice from people with
greater experience. This type of client might
prefer an MDP comprised of accountants
and lawyers, as opposed to retaining separate
law and accounting firms. Abbott encour-
aged the bar to understand the demand
among small business consumers for “one-
stop-shopping” and  reminded  the
Commission members of the Oak Ridge
Boys song, “You Cant Look Forward to
Tomorrow and Srill Hang on to Yesterday.”®

The Florida Bar MDP Commirttee made
this point: “If the practice of law is to remain
a viable profession, then it must ‘reinvent’
itself or risk being deemed irrelevant in the
new economy, in which the Big Five account-
ing firms are offering an expanding array of
legal services.” Its report concluded that,
“Lawyets are driving down the Informartion

Super Highway into the 21st century at full
speed, but with their eyes transfixed on the
rear view mirror.””

The North Carolina Response

The North Carolina Bar Association has
been studying the multidisciplinary practice
issue for more than a year under the able
leadership of attorney Jean Gordon Carter of
the Wake County Bar. A report from that
Committee is expected soon. The North
Carolina State Bar similarly has been study-
ing the MDP issue in the context of its regu-
latory  responsibilities.  Although  the
American Bar Association can make revisions
to the Model Rules of Professional Conduct,
it is only when and if the North Carolina
State Bar makes changes to the Revised Rules
of Professional Conduet and they are
approved by the North Carolina Supreme
Court, that the rules governing the practice
of law by North Carolina lawyers change.

The Issue for Decision

It seems to me that we, as an organized
bar, need to decide not whether we do or do
not want to encourage multidisciplinary
practice firms. We should be honest enough
with ourselves to admit, as ABA DPast
President Philip Anderson does, that multi-
disciplinary practice law firms are already
practicing in the United States. The question
for us is whether we support regulated
MDP’s or continue to close our eyes and
allow unregulated MDP’s to operate without
adequate protection of the public and in dis-
regard of the core values of the American legal
system.

It is a decision we cannot avoid. m

Jerry Parnell is a former councilor from the
26th District and serves as vice-president of the
North Carolina State Bar.
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Will Attorneys Vote Themselves
Out of the Competition?

ABRAMOWITZ

By CarynN L.

and

espite being highly com-
petitive by  nature,

lawyers may be putting

themselves at a distinct

competitive disadvantage in the legal market-

place. While bar associations debate the merits

evils of multdisciplinary practices

(MDP?%), the large accounting firms are develop-
ing and expanding their already flourishing MDP’s.
From a marketing perspective, it looks like law firms

need to jump on this bus; indeed, it looks like law firms may be

in danger of missing it. But like any good legal issue, this one too has more than

one side. Those not in favor of lawyers participating in MDP's implicate codes of professional ethics, tradition, and the “core values of

the legal profession.”! Bur isn't there a way to compete in the marketplace as it exists today while still maintaining those “core values?”

‘Traditionalists should not forget that law firms are businesses and that sometimes they have to act like chem.

Staunchly defending ethical barriers to
participating in MDPs, rather than trying to
craft more current and flexible ethical canons
that allow lawyers to join in the competition
so alive in roday’s legal marketplace, simply
does not make sense for the profession.

Lawyers are so good at changing laws to bet-
ter represent what's going on in the world. As
technology plays a greater role in society,
lawyers play their part in developing new laws
and in molding existing laws to accommao-
date it. When regulations restricting affilia-

tions berween certain types of financial insti-
tutions became too limiting for these indus-
tries in the current economic landscape,
lawyers participated in liberating them.? Is it
because MDP's so intimately affect them that
lawyers are taking such a myopic view? s it
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because they fear the increased competition
promised by, among others, large accounting
firms?

Reasons aside, in August 1998, the
American Bar Association (ABA) created a
Commission on Multidisciplinary Practice
(the Commission) to gather, study, and ana-
lyze the issues surrounding MDP’s and legal
practice. Despite numerous hearings, many
interviews with, and communications from
anyone even tangentially impacted by
MDPs, and a 1999 report by the
Commission advising the ABA to change
some of the Model Rules of Professional
Conducr (the Model Rules),® the ABA decid-
ed to put off the decision for another year.*

But now, the time is approaching for yet
another review of this issue. After hearing
additional information gathered by the
Commissian, the ABA House of Delegares is
set to vote on whether or not it should
change the Model Rules to allow lawyers to
share fees and enter into MDP’s with non-
lawyer professionals.” The remainder of this
article will discuss concerns about MDP’s,
the Model Rules implicated, the current legal
climate with regard to MDP’s, and the rea-
sons why the ABA House of Delegares
should vote a wholehearted “yes” to MDP’s
in the legal profession.

MDP’s — Why Not?

In August 1999, the Commission on
Mulridisciplinary Practice proposed changes
to the Model Rules of Professional Conduct
in order to allow for MDP's in the legal pro-
fession.% The ABA House of Delegates vored
not to change the Model Rules. In doing so,
the delegates represented the many lawyers
and bar associations also hesitant to “whittle
away” at the ethical guidelines lawyers have
followed for so long. This “delegation” of
MDP naysayers cites several Model Rules as
the reason for its position.

The Model Rule most impacted by allow-
ing MDP%s certainly would be Rule 5.4,
Professional Independence of a Lawyer (all
states have adopred the Model Rules in one
form or another). Allowing MDP’s would
render obsolete the basic tenet of this rule—
“A lawyer or law firm shall not share legal fees
with a nonlawyer... ." 7 The essence of most
types of MDP’s is permissible fee sharing
between lawyer and nonlawyer professionals.

Bur the remaining provisions of Rule 5.4,
as well as the accompanying comments to the
rule, hint at some of the reasoning behind the
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basic tenet of the rule. For instance, 5.4(b)
says that “A lawyer shall not form a parwmer-
ship with a nonlawyer if any of the activities
of the partnership consist of the practice of
law.” And 5.4(d) says, “A lawyer shall not
practice with or in the form of a professional
corporation or association autherized to prac-
tice law for a profit, if: (1) a nonlawyer owns
any interest therein...; (2) a nonlawyer is a
corporate director or officer thereof; or (3) a
nonlawyer has the right to direct or control
the professional judgment of a lawyer."8

The Model Rule drafters apparently
feared that if a nonlawyer professional—one
who does not have to comply with the Model
Rules—had any type of financial or business
interest or control over a lawyer partner, that
lawyer partner could lose his or her inde-
pendent judgment. It is true that a nonlawyer
boss may be bound by a completely different
set of ethical standards and interests. And it
follows that a nonlawyer boss paying a
lawyer's salary may exercise the authority of a
boss and may therefore impact a lawyer’s
judgment. Those opposing MDP’s for the
legal profession find this obstacle to be
unconquerable; exercise of a lawyers judg-
ment should not be compromised for mere
economic or business objectives.?

In reality, rather than compromising
lawyers' professional judgment, having such
close access to nonlawyer professionals could
universally enhance lawyers’ judgment. For
instance, suppose a family lawyer handling a
client in a divorce case works in an MDP
with a social worker who counsels this same
client. Discussing the case with the social
worker (with the client’s knowledge, of
course), accessing the tools of another trade,
and learning from the nonlawyer can only
assist the lawyer in rendering more appropri-
ate and fully informed advice about the case.
Even in a non-case-specific sense, working so
closely with another professional only affords
lawyers added information and tools to better
assist them in zealously advocating for their
clients.!0

Those opposing MDP’s also point to
Model Rule 5.5 (b) as a deal breaker. It says,
“A lawyer shall not . . . (b) assist a person who
is not a member of the bar in the perform-
ance of activity that constitutes the unaucho-
rized practice of law.”!! Apparentdy, those
espousing this argument against the use of
MDP’s believe that allowing lawyers to share
fees and business decisions with nonlawyer
professionals creates a greater risk thar the

lawyers will assist those nonlawyer profes-
sionals in activities that really constitute prac-
ticing law.

This point is amusing in a sense because
the inverse of the argument seems more
apparent than the argument itself. If lawyers
are able to join MDP’s and perform legal
services for the clients of the MDP’s, would-
n't the instances of unauthorized practice of
law actually decrease? Currendy, MDP’s
comprised only of nonlawyer professionals
frequently are accused of crossing the line
into the unauthorized practice of law. Adding
lawyers to these MDP’s would almost cer-
tainly leave the nonlawyer professionals free
to do the types of work that more appropri-
ately fall into their realms, leaving the legal
work to the lawyers.

Other concerns include the impact of
MDP’s on attorney-client privilege and con-
fidentiality, increasing instances of conflicts
of interest, the duty to provide pro bono serv-
ices, and handling client funds,12

For a group of people accustomed to mak-
ing and overruling rules and laws, taking this
position on the unalterable nature of the
Model Rules seems strangely incongruous.
Opponents basically are saying that MDP’s
will compromise the Model Rules, as written.
Rather than ruling out the idea of MDP’s
alrogether, couldn't lawyers agree to allow
MDP’s in the legal practice and simply
implement new rules to ensure that the moral
obligations implicit in the current Model
Rules remain intact?

In fact, to some extent the Commission
has done exactly that. Recognizing the
importance of ensuring independent judg-
ment, for example, but not tied to the pres-
ent wording and method of ensuring such
independent judgment, the Commission rec-
ommends requiring the MDP to certify to
the State Supreme Court “that it will not
interfere with the lawyers independence of
judgment and exercise of professional judg-
ment,”® Such a rule would, in essence,
accomplish the same thing as disallowing the
associations all together. The rule also would
put MDP’s on alert that maintaining lawyers’
independence is critical and is something that
the State Supreme Court will monitor.

State Supreme Courts should implement
similar requirements concerning the unau-
thorized practice of law. If MDP's certify that
the lawyers will not assist the nonlawyers to
practice law, it should accomplish the same
thing as requiring lawyers themselves not to
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assist nonlawyers in practicing law. Again,
requiring certification would bring the issue
of unauthorized practice of law to the fore-
front and would encourage MDP’s to be dili-
gent in monitoring for violations.

The State Supreme Courts could imple-
ment similar rules and regulations to combat
issues that arise with regard to handling funds,
the attorney/client privilege, and confidential-
ity. Yes, conflicts of interest may occur with
more frequency, but aside from the inconven-
ience posed by having to be painstakingly
artentive to more conflicts, this argument
does not offer a reason to disallow MDP%s.

Keep in mind that lawyers are not che
only profession with a code of ethics. “In fact,
virtually every other profession (at least those
with which MDP relationships are likely) has
its own code, disciplinary system, and tradi-
tions. Deceprive advertising, self-dealing, and
practicing beyond one’s competence are
widely condemned; integrity, public service,
and continuing education are widely encour-
aged, if not required.”!* Studies have found
that these codes resemble the Model Rules so
closely that “the only irreconcilable difference
lidentified] is the confidendality obligations

of lawyers vs. the public disclosure obliga-
tions of auditors.”!® The practical solution
for this prablem is not a sweeping prohibi-
tion of MDPs for lawyers, but rather a nar-
row limitation disallowing MDP’s with both
lawyers and auditors for one client.

MDP's — Why?

The answers to this question should be
obvious. Most importantly, clients want ir.
What consumer wouldn't want the optien to
have its multiple needs met by one provider?
The potential professional combinations are
endless.'® Family lawyers and social workers;
environmental lawyers and geologists; busi-
ness or estate planning lawyers and account-
ants or financial consultants; antitrust lawyers
and economists; medical malpractice litiga-
tors and medical illustrators; technology
lawyers and information technology consult-
ants or systems analysts; intellectual property
lawyers and engineers; health care lawyers
and doctors.

The Big Five accounting firms are already
offering it, so the consumers must want it.
Accounting firms like
PriceWaterhouseCoopers  and  Arthur

Andersen have already

Calif.—Why do some

Free Report Shows Lawyers
How to Get More Clients

referrals are unpredictable. You

taken over a good portion
of the Furopean legal
marker, “avidly acquiring
law firms in dozens of
cities in Europe.”!” And
large European legal con-

lawyers get rich while others
struggle to pay their bills?

The answer, according to
attorney David M. Ward, has
nothing to do with talent,
education, hard work, or even
luck.

“The lawyers who make the
big money arc not necessarily
better lawyers,” he says. “They
have simply learned how to
market their services.”

A successful sole
practitioner who once struggled
to attract clients, Ward credits
his twrnaround to a referral
marketing system he developed
six years ago,

“I went from dead broke and
drowning in debt to earning
$£300,000 a year, practically
overnight,” he says.

Although most lawyers
depend on referrals, he notes,
not one in 100 uses a referral
system. “Without a system,

may get new clients this month,
you may not,” he says.

A referral system, Ward
says, can bring in a steady
stream of new clients, month
after month, year after year.

“It feels great to come to the
office every day knowing the
phone will ring and new
business will be on the line.”

Ward has taught his referral
system to over 2,500 lawyers
worldwide, and has written a
new report, “How To Get
More Clients In A Month
Than You Now Get All
Year!” which reveals how any
lawyer can use this system lo
get more clients and increase
their income.

North Carolina lawyers can
get a FREE copy of this report
by calling 1-800-562-4627, a
24-hour free recorded message,
or visiting Ward’s web site,
http://www.davidward.com
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sumers have given them
rave reviews. For instance,
one large venture capital-
ist using an MDP said
that he has saved 20% in
legal, tax, and audic fees
over the course of the six
years it has been using the
MDP!8 European clients
have cited efficiency and
cost savings as the most
significant reasons to use
MDP’s over traditional
law firms. Studies have
shown that using one
MDP for a variety of
needs eliminates the “get-
ting to know you” rime
factor associated with
employing a number of
different  practitioners
from a number of differ-

ent firms. The MDP and

all of its professionals will understand the
client and its way of doing business. MDP’s
can therefore provide clients with more seam-
less service.!?

The new “hybrid operations” in Europe
provide “a broad array of legal services, includ-
ing counseling on such high-end matters as
corporate finance and mergers and acquisi-
tions,”20 They already provide a range of serv-
ices including employment law audits, crain-
ing on legal requirements, and “regulatory
compliance.”?! The Big Five are slowly slip-
ping their MDP approach into the United
States, recruiting lawyers from large US firms.
These lawyers officially do not practice law,
buc ask any tax lawyer where the competition
for clients is coming from and one of the
answers is sure to be “accounting firms.”

Bur if competition from the Big Five
accounting firms is not enough reason ro
allow lawyers to join MDFs, the potential
boost to client service is. As one writer noted,
“Governments and corporations often
employ lawyers and other professionals under
the same roof within the same unit. These
organizations have discovered a lesson that is
more broadly applicable—that coordination,
reamwork, and fully-considered strategic
planning are often fostered when profession-
als from different disciplines work within one
service organization for the same clients.”22
Clients will benefit from access to the various
disciplines. Their legal problems, once con-
sidered in a virtual legal vacuum, can be
approached multi-dimensionally, within a
fuller context.

What's more is that lawyers and law firms
are not popular. The American Association of
Retired Persons found in a study thae a high
percentage of people who could use a lawyer
do not consider using one. These people seek
out other professionals for the advice they
need.?3 Another study indicated that con-
sumers are intimidated by lawyers and worry
that they will be taken advantage of and pay
for inefficient work. Often, lawyers are used
merely as a last resort. This negative public
perception and hesitance to engage lawyers
results in many missed business opportuni-
ties. This same study, conducted by the
Consumers Alliance of the Southeast,
demonstrated that “MDP’s offer an opportu-
nity to re-cast the legal profession as part of a
problem-solving team whose primary goal is
finding integrated efficient and effective solu-
tions to the everyday problems that confront
all consumers... ."24
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Vote “Yes” on MDP’s

The MDP debate brings to mind a joke
recently told on a rtelevision drama. The
National Guard issued a flood warning in the
area where John Doe lived. John Doe’s house
was in particular danger and the news recom-
mended that everyone in his area evacuate,
He stayed in his house. As the storm began to
get serious, the National Guard knocked on
his door and told him thar he should evacu-
ate. He refused saying, “God will save me.” A
few hours later, after the flood had become
much more serious, the National Guard
rowed in a boat to John’s door and told him
to evacuate. But he said that he would stay
because he trusted thar “God would save”
him. The flood got even worse and the
National Guard again tried to save John, this
time in a helicopter. He refused once again
saying, “I trust God will save me.” John
drowned. When he went to heaven and met
with God he asked, “Why didn’t you save
me? [ put all of my faith in you and you let
me drown. What happened?” God said, “I
sent you the National Guard, a boat, and a
helicopter; what more did you wane?”

Here’s how the joke relates, Lawyers regu-
late themselves, They also have the know-
how to fashion regulations and rules to best
accomplish certain objectives. So they have in
their hands the tools necessary to compete in
today’s marketplace, just like John Doe had
the tools to save himself from drowning in
the flood. Lawyers cannot hide behind the
high ideals of the Model Rules of Professional
Conduct and hope that ethics alone will help
them survive the competition. They have the
tools and now is the time to use them so thar
the profession can continue to thrive, The
ABA House of Delegates should let lawyers
use the tools to rework the Model Rules to fit
today’s legal marketplace—to uphold the
underlying ethical canons while at the same
time allowing lawyers to compete on new
fronders and against new challengers, In
adjusting the Model Rules to allow MDP’s,
lawyers would not be releasing their profes-
sional ethics to other hands; they would be
“entrusting those core values to the same
people who have always been responsible for
their protection: lawyers.”*> m

Caryn L. Abramewitz is a non-practicing
attorney working as the communications man-
ager in the marketing department of a Center
City Philadelphia law firm. She earned a BA in

Journalism from Boston University, and her JD
[from the University of Maryland School of Law.
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The following article contains reprinted
remarks made to an audience that was supplied
with conference materials. The materials referred
to tn this piece are avatlable on the ABA MDP
Commission’s webpage. There are seven charts
that summarize the testimony of all the witness-
es before the Commission on Multidisciplinary
Practice, an issue checklist, and Ms. Terrys testi-
mony to the Commission on Multidisciplinary
Practice. The documents are the last items under
M. Terrys name, on the website listed below.

heep://www.abanet.org/cpr/multicom-
sched399.html

id you know.....

» Thar if the Big Five accounting firms
were included in the rankings of the largest
law firms, they would occupy the third and
fourth spots, after Baker & McKenzie and
Clifford Chance, and that they would also
occupy four of the top 15 spots (and these sta-
tistics don't even include Big Five lawyers who
exclusively practice tax law)?!

# Thac the Big Five accounting firms
increasingly have been recruiting lawyers and
law graduates and that these lawyers appear to
be doing not just the traditional tax work, but
things thar if done in a law firm setting would
be considered to be the practice of law??

m Thac there is an ABA Commission
studying the topic of multidisciplinary prac-
tice and this Commission has a mandate to
produce a report by the August 1999 ABA
Annual Meeting??

m That Larry Fox, a leading legal ethics
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commentator and MDP eritic, has asked, per-
haps not completely rhetorically, why the
ABA Erhics 2000 Commission exists since he

thinks cthe ABA  Commission on
Multidisciplinary Practice is poised to radical-
ly revise various Model Rules of Professional
Conduce?*

m That entities as diverse as the American
Corporate Counsel Association (ACCA) and
the ABA General Practice, Solo and Small
Firm Section, have endorsed the concept of
revising ABA Model Rule 5.4% fee sharing
ban?’

m That the new chairperson of Pillsbury,
Madison & Sutro reportedly is leading an
effort to push the ABA rto allow law firms to
provide wider professional services and is
quoted as saying “I think forward-looking
firms will push for [a relaxation of the rules
prohibiting MDF’s]. It is so obvious that the
market wants this.”?0

m That MDP’s are the subject of intense
interest around the world, with studies or new
legislation either pending or recently complet-
ed in Australia, Canada, the CCBE (the
European Union Bar Association), England,
France, the International Bar Association, the
Netherlands, and the Union d’ Avocat
Internationale?”

m That the US dialogue about MDP's has
occurred, for the most part, without signifi-
cant input from the professional responsibili-
ty community represented at this
conference?®

The topic of this plenary section is
Multidisciplinary Practice. Numerous indi-
viduals have called this topic one of the most
important issues facing the legal profession, a
conclusion with which I agree.? This topic
potentially has very broad-reaching effects on

the law of lawyering. By way of brief example,
the panel sessions on CLE, Birbrower, UPL,
mandatory malpractice, standards for lawyer
sanctions, conflicts and impuration, and the
erosion of confidentiality have the potential to
be profoundly affected by the MDP phenom-
enon. Despite the importance and potentially
broad impact of these issues, the multidisci-
plinary practice debate, for the most part, has
occurred without the benefit of extensive dis-
cussion and debate by the professional respon-
sibility community. Indeed, to my knowl-
edge, 1 am the only academic who was not a
Commission member, who attended all of the
Commission’s hearings.

Undoubtedly, there are several explana-
tions for the lack of extensive participation
and debate on this topic. First, there is the
issue of inertia since most people have been
actively involved in other issues for years and
may find it difficult to suddenly shift gears
and focus on this issue. Second, the ABA
Commission on Multidisciplinary Practice
hearings have not been scheduled so as to
make them particularly accessible. Because of
the timing of the Commission’s creation and
appointment (August 1998) and the require-
ment that it submit a report to the ABA
House of Delegates in August 1999 (requiring
an almost finished product by June 1999 in
order to circulate it to the ABA House of
Delegates), the ABA Commission on
Multidisciplinary Practice was not able to
hold its hearings either in conjunction with
this conference or with the ABA Annual
Meeting. (This is in contrast, for example, to
the ABA Ethics 2000 Commission hearings.)
In addition to the difficulties that are always
inherent in attending multiple sets of muld-
day hearings (and for the professors in the
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audience, especially when held during the
semester), the ABA Commission on
Multidisciplinary Practice hearings held in
February 1999 had the added problem that
they were scheduled in a time-slot that com-
peted with the ABA Ethics 2000 Commission
hearings. Third, there is no simple mechanism
for exchanging views on issues related to
MDP’s. In my view, the ABA Commission on
Multidisciplinary Practice's webpage does an
excellent job in making the substance of its
hearings accessible after the fact. 1 also think
that after the ABA Commission began post-
ing on its webpage the written submissions it
receives, the quantity of such submissions
increased noticeably. (All submissions to date
are from non-academics.).!? Unlike the ABA
Ethics 2000 Commission, however, the ABA
Commission on Multidisciplinary Practice
does not have a listserv that can be used o
facilitate discussion on the difficult issues
related to multidisciplinary practice. !

In my view, it is critical that such a discus-
sion occur. [ know that my own thinking
abour MDP’s has evolved significantly since I
wrote my What Iff article last June. One of the
most useful aspects of attending the
Commissions hearings was the opportunity
to hear 13 very bright, very different people
ask challenging questions of the witnesses tes-
tifying before the Commission. In my view,
my own thinking became much more sophis-
ticated. Moreover, I believe I am not unique
in this evolutionary process. Professor John
Dzienkowski, for example, testified in
February 1999 that he would recommend
placing limitations on the individuals with
whom a lawyer could join inan MDE. He was
questioned extensively on this proposidon
and in his April 8, 1999, written remarks, he
indicated that in view of the questions he
received, he had reconsidered his views and
now believed that lawyers should be able to
form MDP’s with anyone they wanted.12 [
also believe that the thinking and questioning
of the Commission members themselves
became more sophisticated as the hearings
progressed. Indeed, the depth and breadth of
the witnesses' testimony also seemed to
increase, no doubt reflecting the face that they
were able to benefit from the education
process that occurred during the prior hear-
ings.3

[ certainly have opinions on many of the
issues related to MDPs. (All of my recom-
mendations are listed on Appendix B-2,
which is attached to these materials.) But I
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believe that all of us will be living with the
MDP phenomenon for many years in the
future and that it is exceedingly important for
this community to exchange ideas and opin-
ions so that all of our thinking becomes more
sophisticated concerning these issues. It is
against this background that [ make my
remarks today and submit the attached, rather
lengthy materials. Itfs my hope that these
materials will help facilitate discussion within
the professional responsibility community so
that we all become much more knowledge-
able in our thinking about the myriad of
issues related to, and raised by, the MDP phe-
nomenon.

In addition to this brief introduction, my
materials in your conference book consist of
the items 1 submitted to the ABA
Commission on Multidisciplinary Practice. !4
The first item is my testimony before the ABA
Commission on Multdisciplinary Practice.
This testimony does not attempr to present a
comprehensive analysis of the issues related to
MDP. Instead, this testimony introduces the
other material and makes ten observarions
that I found most significant when preparing
this material. The second item is an fisue
Checklist that was Appendix A to my testimo-
ny. This Checklist identifies approximately 40
issues related o MDP's, grouped into three
categories. Under each issue, I have listed
alternative answers, including my recom-
mended answer. The third set of items are
Appendices B1-B7 to my testimony. These
charts attempt to synthesize and organize the
witnesses' testimony according to the 40
issues that [ identified. These charts should
enable those who did not attend the ABA
Commission hearings to nevertheless obtain a
“snapshot” of what all the witnesses said abour
particular issues. As footnote 1 to Appendix
B-1 observes, these charts undoubtedly con-
tain many errors since many witnesses did not
submit written statements, since the charrs are
based on my handwritten notes from seven
full days of hearings, including both witness
statements and the question-and-answer ses-
sions (and I dont know shorthand), and since
at the time | prepared these charts, [ only had
access to the Summaries of Oral Testimony
from the November 1998 hearings. Despite
their inherent weaknesses, | hope these charts
will permic those who did not arend the
Commissions hearings to feel that they can
get “up o speed” on the issues raised by
MDP’s and participate in the forthcoming
debate on these issues.

As the Issue Checklist and Charis Bl - B7
show, I have grouped the issues into three cat-
egories:

n Threshold Issues;

w Functional Fsues; and

u Substantive Ethics Isues.

In my view, the Threshold Lsues stage is the
point at which one determines whether he or
she is willing to consider modifying ABA
Model Rule 5.4’ ban on fee sharing and part-
nerships with nonlawyers. The seven thresh-
old issues include questions such as the stan-
dards to use when evaluating the MDP issue,
core values of the legal profession to protect,
whether the same MDP rules should apply to
both Main Street and Wall Street clients and
lawyers, and the relevance of the MDP issue
to both groups, the extent of client demand
for MDP’s, problems caused by MDD, the
extent to which MDP lawyers and non-
lawyers are offering services that would be
called legal services if provided in a law firm
eontext, and the issue of who has the burden
of proof on these issues.

I subdivided the Funetional Isues into
three m.tl':grc:!ups.15 I describe the first of these
subgroups as Forms of Association issues. These
issues include questions such as who may join
the MDD whether the MDP should be limit-
ed to providing legal services, as in
Washington, DC,'6 the MDP name, passive
investment, transparency requirements (ie.
disclosure), and any ownership or control
requirements (e.g. whether ABA Commission
Model 4 or 5 is permitted.) The second sub-
group is Scope of Practice Issues, including
whether there should be any limitations on an
MDP lawyers’ scope of practice and whether
it is realistic to expect UPL provisions to be
used against lawyers and nonlawyers working
in MDP%s. Witnesses Terry, Verhoeven, and
others, for example, recommend that an
MDP not be permitted to provide audit and
legal services for the same client. Witness
Dzienkowski suggested that MDP lawyers
not be permitted to provide litigation services.
The third subgroup was Functional Ethics
Isues, including whether an MDP lawyer
must obey legal ethics rules, whether an MDP
nonlawyer must obey legal ethics rules, what
to do when different professions’ ethics rules
clash, malpractice implications, and whether a
new mega-regulator for the MDP is necessary
or desirable.

I labeled the third major set of issues
Substantive Ethics sues. These issues in turn
are divided into two subgroups: one attemps
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to identify various underlying premises that
would affect the MDP analysis and the other
focuses on specific ABA Model Rules of
Professional Conduct. The charts conclude
with a Miscellaneous section and a section con-
taining the witnesses' Botton Line Advice to
the ABA Cormmussion.

In my view, the points listed below were
incontrovertibly established during the ABA
Commuissions hearings. Thus, the debate
about whether and how to amend ABA
Model Rule 5.4 should be made against the
backdrop of these facts:

m there is virtually unanimous agreement
thar the only legitimate grounds for regu-
lation are client protection and public
incerest (although the witnesses disagree
about what those terms encompass);
m there is at least some client and lawyer
demand for MDP%s (with some witnesses
saying the need is overwhelming and some
saying the demand is minimal, and is
being driven mostly by the suppliers);
m the MDP phenomenon is occurring in
the US (by MDP phenomenon I mean
that there are now a significant number of
lawyers working in entities chat have non-
lawyers and who are offering services that
if offered in a traditional law firm would
be called legal services);
w lawyers participating in the MDP phe-
nomenorn, for the most part, have been
pulled ou of the legal profession’s regula-
tory and discipline system because they are
in a posture where they have to say they are
not practicing law or else they could be
charged with MRPC 5.4 violations; and

m there are lots of uncertainties about

MDP issues, how lawyer-MDP’s will

waork, and what pressures they would cre-

ate. Even in Europe and Australia, which
have had MDP’s much longer than in the

US, these issues are very much in flux and

not resolved,

In other words, the world is changing
before our eyes and we don't know what is
going to happen and whether it is going ro be
good or bad. The only certain thing is that
debate is healthy. [ encourage you to engage in
a vigorous debate on these issues. =

Lanrel 8. Térry is a professor at Penn States
Dickinson School of Law.

Reprinted with permission from the Temple
Law Review and the ABA Center of Professional
Responsibility
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Chair of the ABA Sanding Committee on Lawyers
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Shely or Mr McMonigle's testimony. In the future,
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multicomsched299.html  (visited  April 23,
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supra note 2 and Hotlinks to Witness Testimony,

FALL 2000



b
i

L

pAper or plastic?

Go online to the Member Aceess section to
make your cheice. 1et us know if you want
to réceive apaper200 1 Lawyer's Handbools,
the Lawyer's Handbook €D-ROM, or opt
not to receive a Handbook. If you do not
select a Handbook format, you will be
sent a paper Handboo S

~

mEmbership updat

Have you moved, changed firms? Now you
= - can update your membership information
A0 .

Bia online

(@ www.ncbar.com
o

dissatisfied | with the.
membKErship directory?

Are you frustrated with the lack of infor-
mation available in the membership diré -4
tory? Well, we are too! So do your part to ?

improve it. Log on to wy cbar.comganith
update your membershipWerGra y

adding phone, fax, and e-mail info.

http://www.ncbar.com



The Annual Meeting of the North
Carolina State Bar will be held October 17-
20, 2000. The Council’s Annual Meeting
will be held on Friday at 9:00 a.m. in the
Old House Chamber in the State Capitol
building. An election of the State Bar's offi-
cers for 2000-2001 will be held at a special
session of the council on Wednesday,
October 18, at 9:45 a.m. at the Sheraton
Capital Center Hotel. All North Carolina
lawyers are invited to attend these meetings.

The speaker at the Annual Dinner on
Thursday, October 19, will be The
Honorable Diana Gribbon Motz, Judge of
the United States Court of Appeals for the
Fourth Circuir, from Baltimore, Maryland.

For additional information regarding
the Annual Meeting, contact Mary Ellen
Woodlief at 919.828.4620.

supra note 8.

10. See Written Comments to the ABA
Commission on  Mulridisciplinary Pracrice,
|1[[p:f.’www.aban('.':.ur[;n‘cpl'f
multicomcomments.heml (visited April 23, 1999).
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substantial discussion of MDP's on this list before
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12. See April 8, 1999, statement of Professor John
Dzienkowski, University of Texas School of Law, o
ABA Commission on Multidisciplinary Pracrice,
http:/fwww.abanet.org/cpr/dzienkowski2. html
(visited April 21, 1999).

13. T hope that this is the explanation why my
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ed,

14. 1 presented three types of iems o the ABA
Commission on Multidisciplinary Practice art its
March 1999 hearings: 1) Written Testimony; 2)

Appcn:[ix A, which was an Issue Checklisr; and

3) Appendices B1-B5, which are charts summariz-
ing the testimony from the November 1998 and
February 1999 hearings. Appendix Irems Bo & B7,
which summarize the testimony from the March
1999 hearings, were prepared for this conference
and submitted to the Commission on April 26,
1999. My Written Testimony found in these conler-
ence materials and on the Commission's website is
s|igh[ly different than the testimony I presented o
the Commission in Washington, DC, on March 12,
1999, In late March, when [ had full access o those
research materials available 1o me in Germany, |
submitted a corrected copy of my testimony, which
revised the discussion of fefri v KPMG and the
British limited lability proposal. The Commission
website version and this conference version of Chart
4 also differs slightly from the version of Chart 4
that 1 presented o the Commission at its March
hcnrings', | modified three entries in order to con-
form them o the Summary of Oral Testimony |
received. It should be noted that given the deadline
for this Conference, 1 did not modify Professor
Dzienkowski’s entries in order to reflect his April 8,
1999, Written Statement.

15. This organization follows the organization [ have used

when discussing cross-border legal practice schemes
such as the European Unions Directives, GATS,
NAFTA, and the ABA and IBA Foreign Legal
Consultant Rules, See Laurel 8. Terry, A Case Study of
the Hybrid Model for Facilitating Cross-Bovder Legal
Practice: The Agreement Between the American Bar
Association anel the Brussels Bars, 21 Fordham Int'l 1. ].
1382 (1998).

16. See W’.u;hingrnn D.C. Rules of Professional Conduct,

Rule 5.4.

WAKE FOREST
SCHOOL OF LAW

Wake Forest University School of Law

Continuing Legal Education
Fall 2000 Schedule

20TH ANNUAL REVIEW NORTH CAROLINA

12 MCLE HRS. ( 2 EC

September 8-9 - Raleigh (Live) McKimmon Center
September 28-29 - Charlotte (Video) Four Points Hotel
October 6-7 - Asheville (Live) Grove Park Inn

November 17-18 - Winston-Salem (Live) Benton Conv. Ctr.
December 7-8 - Murphy (Videa) Tri County C. C.

REAL PROPERTY - 6 MCLE HRS. (1 EC)

September 22 - Raleigh (Live) McKimmon Center
September 29- Winston-Salem (Video) Holiday Inn Select
October 20 - Charlotte (Video) Four Points Hotel
November 10 - Asheville (Video) Grove Park Inn
December 1 - Fayetteville (Video) Radisson Prince Charles

EQUITABLE DISTRIBUTION - 12 MCLE HRS. (2 EC)
October 12-13 - Raleigh (Live) McKimmon Center
October 26-27 - Winston-Salem (Video) Holiday Inn Select
November 9-10 - Wilmington (Video) Hilcon Inn

November 30 - December 1 - Charlotte (Video) Four Points Hotel

December 14-15 - Asheville (Video) Grove Park Inn

GENERAL PRACTICE SYPOSIUM - 12 MCLE HRS. (2 EC)

November 2-3 - Raleigh (Live) McKimmon Center
January 11-12 - Charlotee (Video) Four Points Hotel
January 18-19 - Winston-Salem (Video) Holiday Inn Select
February 1-2 - Asheville (Video) Grove Park Inn

February 22-23 - Greenville (Video) Ramada Plaza Hotel

PERSONNEL LAW SYMPOSIUM - 12 MCLE HRS. (1 EC)
September 28-29 - Washington, DC (Live) Loews UEnfant Plaza Horel
Ocrober 12-13 - Santa Fe, NM (Live) LaPosada de Santa Fe

November 2-3 - Chicago (Live) Sheraton Chicago Hortel & Towers
December 14-15 - Atlanta (Live) Swissotel Atlanta

For further information, please contact WFU-CLE at (336) 758-4550/4551 or visit our Website at: www.law.wiu.edu/cle
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MDP: One Lawyer's Opinion

By JEaN GOrRDON CARTER

or the last several months, | have struggled with 40 of the most
prominent lawyers and other professionals in North
Carolina as we sought first to understand and then to
make recommendations concerning the MDP issues.
This Task Force should present its report to the North Carolina Bar
Association Board of Governors at its October meeting. Our report will
address demand for MDP’s, changes permitting proper forms of MDP's, and

enforcement against the unauthorized practice of law.

As chair of this Task Force, 1 have tried to
remain neutral and I will support fully and
advocate the position adopted by the Task
Force and NCBA Board of Governors,
North Carolina cannot reach a better con-
clusion than that adopted by this thoughtful
group of professionals.

Still, T believe one issue needs to be
underscored: Lawyers must focus on survival
in this changing professional environment.
Awareness of the MDP issue by all attorneys
is critical. While survival of the legal profes-
sion may sound self-serving, I da believe that
the public benefits from a legal profession
guided by the core values of independence,
confidentiality, client loyalty, and compe-
tence. Anything less and the public loses.

What follows is my opinion and nothing
more than my opinion. It was in part my
April 15, 2000, Report to the NCBA Board
of Governors.

There has been a lot of rhetoric about
MDP-—multidisciplinary practice—and 1|
have been as guilty as the rest. At its essence,
MDP is two basic issues: What should be
done about unauthorized and unethical
practice of law; and in what business form
should lawyers be allowed to deliver legal
services? These simply stated questions have
created debate across the country and
around the wortld.

First, there are many situations where
people are delivering what is broadly recog-
nized as legal services without being licensed
attorneys in the applicable jurisdiction, The
excuses are that the particular activity is not
legal services or is “tax” exempt from the real
definition of legal services. The reason for
this “unauthorized” practice, as stated, is
public demand for one-stop-shopping,
though the ultimate reason is likely profits.
Provision of these legal-type services does

generate substantial fees.

While the state bars know some of this
activity exists they are not in a position real-
istically to deal with these matrers. They lack
the resources to take on an international firm
and stop it from practicing this quasi law. In

addition to resources, the state bars under-
stand the limits on pursuing unauthorized
practice. The definition of “practice of law”
is not clear, making criminal enforcement
difficult. Further, enforcement will be
viewed favorably only if it is aimed at pre-
venting harm to the public. Regulation of
any unauthorized practice of law thar is not
hurting the public will likely be viewed as
turf protection by lawyers and thus may lead
to changes by the legislatures.

Beyond unauthorized practice, there are
people who are licensed lawyers delivering
legal services without complying with the
Rules of Professional Conduct which govern
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all practicing lawyers. These lawyers also
excuse this behavior saying they are not prac-
ticing law, but their activities are the same as
those of other practicing lawyers. The state
bars need to consider this individual activity
to make sure all practicing lawyers comply
with the Rules of Professional Conduct. In
the end, perhaps, some of those Rules will
change, but as of now they represent the best
wisdom for proper practice of law.

Uldimately, what does this issue of unau-
thorized and unethical practice of law mean
to lawyers? It means the market for the pro-
vision of legal services is changing. While
lawyers can point out the advantages of
proper practice and should work to enhance
the public understanding of the advantages
of hiring lawyers, the forces sweeping
through the market may be such chat lawyers
will not be able to stop them. Arguably some
of the forces are ones that should not be
stopped.

Lawyers must be aware of these market
forces and develop strategies to deal wich
them. Some of those strategies involve mar-
keting to point out the advantages of hiring
a lawyer: actorney/client privilege, loyalty,
independence, and competence. These core
values of the legal profession are the most
important reasons why clients are often best
served by hiring a lawyer rather than hiring
another professional. Other ways of compet-
ing in this changing market may involve
new, ancillary legal services or other creative
business arrangements.

Lawyers need to recognize that this issue
affects all of us. It is not just an issue for large
Hunton & Williams in Raleigh, but also
equally an issue for the solo practitioner in
Monroe. As the walls come down and other
professionals are able to deliver traditional
legal services, local CPA’s, financial planners,
banks, title companies, and others will be
tooling up to deliver these legal services.
Even the internet is becoming a competitor
by providing legal information. Every lawyer
will feel the impact of these new competi-
tors.

At this point I am not describing core val-
ues or professionalism, but I am describing
deliberate marketing and business planning
for lawyers to survive in this new environ-
ment. If I have any other message, the most
important is that professional associations,
such as the North Carolina Bar Association,
must help its lawyer members survive in chis
new world.

THE NORTH CAROLINA STATE BAR JOURNAL

Part of the survival in this new environ-
ment brings us to the second question: in
what forms should lawyers be allowed to
deliver legal services. The forms of practice
should not handicap lawyers from compet-
ing in the new business environment. That
means some of the traditional business mod-
els may need to be overhauled. Within lim-
its and with proper safeguards, some of the
Rules of Professional Conduet may need to
be changed. Lawyers may need to be able to
offer ancillary services and be in a position to
offer legal services with others, some of
whom may not be attorneys. These other
professionals will want to share in the profits
and should share in the risk. Thus, perhaps
the fee splitting prohibition of Rule 5.4
should be changed and the Rules of
Professional Conduct should permit ancil-
lary services. The District of Columbia
already allows such fee splicting arrange-
ments so long as the lawyers control. While
the DC Model may not be the perfect
answer, it is a starting point to begin restruc-
turing the legal profession to survive.

Any changes to the Rules of Professional
Conduct must provide for protection of the
public, though. My own belief is that allow-
ing fee splitting in practices where the attor-
neys are the dominant partners does protect
the public while letting lawyers have some
flexibility to survive. I also believe properly
controlled ancillary services may benefit the
public and professionals withour harm. In
the end, these first steps towards MDP’s may
not be enough, and market forces may drive
our profession to fully integrated MDPss.
Still, I chink this intermediate approach rep-
resents the best balancing of the competing
forces.

All of this returns us to MDP's. The ABA
Multidisciplinary Practice Commission orig-
inally recommended fully integrated MDP,
in part because that was their approach to
solving both the unauthorized practice and
fee splitting issues at once. In the end I do
not believe that will work. This is my opin-
ion, but few of the many North Carolina
lawyers with whom I have spoken support
the ABA MDP Commission’s original rec-
ommendation. The MDP created will likely
be unable or unwilling to comply fully with
the Rules of Professional Conduct for attor-
neys. This is not intended as a criticism, but
rather a statement of my belief that only
attorneys trained as acorneys will fully
appreciate the ramifications of those Rules

and thus follow them properly. Following
the ABA MDP Commission’s original
approach I believe we would have fully inte-
grated MDP’s with limited public safeguards
and little change in the current unauchorized
and unethical practice of law issues. In other
words, both the public and the profession
would lose. I do not believe a fully integrat-
ed MDP is the answer.

Ultimately, even the ABA MDP
Commission seems to be deciding on anoth-
er course. In its recent draft report the
Commission supported MDP’s only where
the lawyers have sufficient control to assure
lawyer independence. This is not exactly the
DC Model and I think this is still somewhat
in front of where most members of the bar
would go, but it is closer. The MDP
Commission, too, is seeking a middle
ground, balancing the competing tensions.

The market is changing and practicing
lawyers must adapt to this new world, but as
they adapt they cannot lose what has made
the legal profession a vital part of our society
for hundreds of years—adherence to core
values and professionalism.

I often hear lawyer jokes, but when
clients need help they come to the lawyer. In
the end, I believe the public respects lawyers.
As the market continues its whirlwind of
change we cannot let the best of having, and
being, a lawyer disappear. m

Jean Gordon Carter is a partner with the
Raleigh firm of Funton & Williams. She serves
as chair of the North Carolina Bar Association’s
Mudtidisciplinary Practice Task Force.
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The North Carolina State Bar
wishes to thank Fidelity National
Tide Insurance Company for
sponsoring the Councilors’
Reception at the July Council
Meeting. We greatly appreciate
their continued support.
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Reconsideration of Interlocutory Orders

By THoMAS L. FOwWLER &

THoMaAas P.

Davis

May a second superior court judge, presiding at a later stage of the same proceeding, consider
a party’s renewed motion for summary judgment that had previously been denied?

S Court of Appeals Judge
Learned Hand answered this
question “ves.” In Dictophone
Products Company v. Sonotone
Corporation,!  Judge Hand considered
whether the denial of the morion had
become “law of the case,” so that it must be
accepted thereafter withour re-examination.
Judge Hand noted that the denial of the
motion for summary judgment was not
immediately appealable and char the conse-
quence of forbidding reconsideration was
that, if the denial was in error, the parties
“would be compelled to suffer the loss of time
and money involved in a trial that from the
outser was unnecessary.” Judge Hand held
thar the successor judge had the discretion o
reconsider and grant the renewed motion for
surnmary judgrrmn[.2
The North Carolina Court of Appeals,
however, has answered “no.” The blanker
prohibition was first raised in Biddix v
Construction Corp., where the court stated
that it was improper for the second judge to
consider subsequent motions for summary
judgment because “no appeal lies from one
superior court judge to another, and ordinar-
ily one superior court judge may not modify,
overrule, or change the judgment of another
superior court judge made in the same
action.” In Carr v. Great Lakes Carbon Corp.*
the court noted the rules thar a subsequent
judge may not entertain a renewal except on
intervening events amounting to changed
conditions,” and that an order made as a mar-
ter of law finally determines the rights of the
parties unless reversed upon appellate
review." A later case sets out the rationale
even more explicicly: “Although the denial of
a mortion for summary judgment is an inter-
locutory order, it is not a discretionary order
so as to give a second judge the power to
modify or change it even where there has
been a change of circumstances.”” Both
Biddix and Carr, and a long line of subse-
quent cases, cite a Norch Carolina Supreme
Court case, Calloway v. Ford Motor Co,® as
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the basis of this prohibition.”

Swong policy arguments can be made
against this strict jurisdictional bar that pre-
vents reconsideration of interlocutory orders
by successor judges presiding at different
stages of the same proceeding.'” In particular,
the inability to reconsider marters of law dur-
ing the trial stage may cause illogical, ineffi-
cient, and erroneous proceedings.!! On the
other hand, such a rule limits the opporruni-
ty for and appearance of judge shopping, pro-
motes civility and comity among North
Carolina’s rotating superior court judges,!?
and avoids the appearance of the usurpation
of the appellate process by the crial judges. '
Addidionally, in the view of the Court of
Appeals, Calloway seems to require such a
rule. Bur this reading of Calloway is, at least,
a proper subject of debate.

Narrowly read, Calloway holds that
changed conditions allowed a successor judge
to hear the renewal of a motion to amend
that had been denied by an earlier judge in
the exercise of his discretion. While Calloways
complicated rationale might be interpreted to
require changed conditions before considera-
tion of renewals addressed to the courd’s dis-
cretion, and to prohibit renewals of motions
presenting questions of law.'? the actual
holding was not inconsistent with the law of
North Carolina that had been serded for
more than a cencury. !

The pertinent rules in North Carolina
prior to Calloway were, first, thar a successor
judge in the same proceeding had the inherent
power to reconsider any interlocutory order
even on substantially similar facts (unless the
prior order had been immediately appeal-
able),'® and second, that a judge properly
considered a motion, even where a prior judge
had ruled on a similar motion, provided that
changed conditions sufficiently differentiated
the legal issues presented by the motions.!” To
put the marter conversely, on changed condi-
tions no prior order would block the consid-
eration of a renewed motion, while on sub-
stantially similar facts only a small class of

orders was prohibited from reconsideration—
those orders, which were immediately appeal-
able because they were made as a marter of law
affecting a substantial right.

Insofar as these were the established rele-
vant rules and that Calloway did not change
them, as we defend art length elsewhere, '8
North Carolina law arguably should not pro-
hibit consideration by a successor judge in
the same proceeding of a second motion for
summary judgment where changed condi-
dons are shown. Such conditons would
include a change in applicable law or a
change in the forecast of evidence thar was
not merely redundant. Furthermore, even on
the same conditons, a subsequent judge
should have the authority to entertain a
renewal, since denials of monons for summa-
ry judgment do not affect a substantial
right' and are therefore not immediately
appealable.

A majority of jurisdictions follow the tra-
ditional rule thar North Carolina followed
before Gz[bma_v,zl’ and allow reconsideration.
On  balance, policy considerations, we
believe, also make the majoricy rule prefer-
able.®! Finally, it is arguable that the prece-
dents of the North Carolina Supreme Court
do not require the minority rule chat the
Court of Appeals has developed. For these
reasons, if the opportunity presents, the
Supreme Court should review and reconsider
the long line of cases interprering Calloway as
requiring the jurisdictional prohibition of
reconsideration.”? The Court should affirm
or rerurn to the tradivonal rule thar on
changed conditions no bar should prevent a
successor judge from hearing a renewed
motion—rather, it should be her dury to hear
the motion where it presents a legally distince
issue. And while a number of factors may
cause a successor judge to hesitate?? to recon-
sider an interlocutory order on substantally
similar facts, with the immediate appealabili-
ty of the order of a predecessor judge being a
strong factor in favor of declining to recon-
sider,”¥ even here the judge should have the
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discretionary power to reconsider if, in the
judges opinion, justice requires such recon-
sideracion. ®

Tom Fowler is the director of the Judges’
Lt‘g.’rzf Research P ‘rogram, Administrative Office
of the Courrs, He earned his D in 1980 from
UNC at Chapel Hill.

lom Davis is the librarvian of the North
Carolina Supreme Court Library. He earned
his MLS in 1988 from Syracuse University and
his JD from Duke University in 1992,

Endnotes

230 E2d 131 (1956).
2. This is consistent wich the rule followed in most juris-
dictions. See infri now 20, As stared in one popular
encyclopedia: “A trial court has discretionary power by
leave of court w allow renewal of a mation, o allow suc-
cessive motions, and to permit a monion which has been
denied o be revived and reconsidered. When a motion
is before the court pursuant o permission to renew after
a previous dental, the courts power o weigh the con-
Hicting affidavies is the same as on che firse consideration
thereot, and it has the power w re-examine the evidence
and arrive at a difterent conclusion if it chinks the ends
of justice will be best served thereby,” 56 Am. Jur.2d,
Mations, Rules. and Orelers, section 28, ar 22-23.
32 N.C. App. 120, 124 (1977).

49 N.C. App. 631, 633 (1980), dise. rew denied. 302
MN.C. 217 (1981).
5. 1d.

. Jed. See abio McArdle Corp. v. Parterson, 115 N.C. App-
528, 532 (1994) ("[Wlhere a judge rules as a marter of
law, as an a morion for summary judgment. the righes
at the parties are finally derermined, subject only w
reversal on appeal.”): Whidleys Elec. Serv. v, Walston,
105 N.C. App. 609, 611 (1992) (“Even though ir is
interlocutory in erms of appealability, a ruling on a
motion for summary judgment involves an issue of law,
not discretion. . . . Where 4 judge rules as a mateer of
law, the rights of the parties are finally determined, sub-
ject un]}' to reversal on .||1[_1.,-,|[_"),

Iverson v. TM One, Inc. 92 NLC. App. 161, 164 (1988)

8. 281 N.C. 496 (1972).

This prohibition does not apply w a subsequent motion
for summary judgment thar presents a different legal
issue than raised by the prior denied motion, Where a

different legal issue is presented, the second judge is not

being asked 0 reconsider the order of his predecessor,
Thus, the court may consider several motions for sum-
mary judgment in a single case so long as cach presents

a different legal issue. See Carr, 49 N.C. App. ar 635;

Asheville Conrracting Co, v. Ciry of Wilson, 62 N.C.

App. 329, 331 (1983) (staring, that where one judge
ruled on defendant's summary judgment motion only

as to plaindfs’ contact claim and spectheally declined

w rule on plaindfls' ort claim, it was proper for a sec-

ond judge thereafrer to rule on defendant’s motion for

summary judgiment as w the tori claim); o/ Urbano v.
Days Inn, 58 N.C. App. 795, 799 (1982) (noting that

where the first judge denied Franchisors motion for

summary judgment, ic is not error for a second judge w

ZIANT GPEEAIOT S MOLoT for summary judgment. regard-

less of apparent logical inconsistency and idendty of

legal issue, as “each defendant was entided o have irs
motion considered and ruled upon separacely”). But see

Amencan Travel Corp. v. Central Carolina Bank, 57

THE NORTH CAROLINA STATE BAR JOURNAL

e

4

NLC. App. 437 (1982) (“We believe thar both the lan-
guage and the policy behind N.C. R. Civ. P 56 con-
template a single hearing on a mation for summary
judgment involving the sime case on the same legal
issues . . .. Generally, motons for summary judgment
should nor be decided uniil all parsties are prepared ©
present their contentions on all the issues raised and
determinable under Rule 56. Piecemeal litigarion of
motions for summary judgment is o be avaided.”).

A torecast of additional evidence on renewed mation for

summary judgment thar nevertheless merely supple-
ments an eadier forecast may not present a different
legal issue. See Hastings v. Seegars Fence Co., 128 N.C.
App. 166, 168-69 (1997) (stating that the first judges
denial of defendants motion for summary judgment
precluded a second judge from thereafter entering sum-
mary judgment in favor of defendant, although the sce-
ond judge considered deposicions which had not been
betore the first judge, where the legal sues raised by the
pleadings  remained the same); Vandervoorr v
McKenzie, 105 N.C. App. 297, 302 (1992) (stating,
that it was error for a judge 10 determine defendants
second motion for sumimary ]ul.‘lglm:m where another
judge had denied a prior motion for summary judg-
ment on identical issues by the same defendant even
though materials presented o the court on the second
motion were different from those ar che hearing on the
first mation.); Merts v. Piver, 102 N.C. App. 98, 101-
02 (1991) (holding thar an additional forecast of evi-
dence does not entitle 3 party w a second chance at
summary judgment on the same issues and rejecring
defendants’ claim ehar their second summary judgment
motion addressed new issues) (arguing in the concur-
rence that there were new issues). Bur see Furr v
Carmichael, 82 N.C. App. 634, 636-37 (1986) (hold-
ing that issues are identical, and reconsideration not
allowed, where “no new affidavic or evidence based on
discovery was filed or presented by either party ar the
hearing on defendants motion for summary judgment
that was nor betore the rial court at the hearing on
plainafls’ moton for summary judgment’).

Anacher line of cases addresses whether a “different legal

issue” is raised when the motions are grounded on dif-
terent rules of civil procedure, For instance, a moton
for summary judgment has been held o present a dif-
ferent legal question than s raised by subsequent
motions for directed verdict or judgment nomwith-
standing the verdict, or prior morion for dismissal, See
Whittaker Gen. Med. Corp. v. Daniel, 87 N.C. App.
659, 664 (1987) (subsequent grant of a directed verdicr
ar a judgment norwithsanding the verdicr based on
the evidence actually presented ar trial); Pleasant Valley
Promenade v. Lechmere, Inc, 120 N.C. App. 650,
G60-61 (1993) (subsequent order analagous o direc-
ed verdico; Allop v. Penney Ca., 10 N.C. App. 692,
G694 (1971) (prior denial of & motion w dismiss for fail-
wre o state a claim does nor prevent a second judge
from granting a motion for summary judgment
hecause the tests for each motion are different). In chese
cases, the subsequent judge is not overruling an arder
of his predecessor and the question of law presented
may be addressed without violating the jurisdictonal
prohibition against reconsidering marers of law,
Furthermore, where the legal question presented by
bath motions is the jurisdicnon of the trial court, che
Court of Appeals has not applied the rule that one
judge may not overrule another even though the same
legal question scems 1o be presented. Ser McAllister v.
Cone Mills Corp., 88 N.C, App. 577 {1988) (prior
denial of Rule 12(b)(6) mation based an bar does not
prevent a subsequent judge from granting summary
judgment on the same jurisdictional ground); Barbour
v. Lide. 37 N.C. App. 686, 692 (1978) (prior denial

of a 12(b){6) monon for failure w stare a caim on
which relief may be granted does nor block subsequent
grant of summary judgment on same ground). The
court has also decided char where a grant of a summa-
v judgment is based on the same legal question
addressed by a prior denied mooon, the jurisdictional
prohibition applies, and the second judge has improp-
cily overruled his predecessor. See Picoman v. Pirman,
73 N.C. App. 584, S8B-89 (1985) (the second judge
could not grant a monon for summary judgment on
the apparent basis of laches where che initial denial of a
12{b){6) motion was accompanied by the statement
that the planaff “has not been guiley of laches™);
Escrada v. Jaques, 70 N.C. App. 627 (1984) (where the
grant of summary judgment was based on a ruling thac
an amendment did not relate back, the grant effective-
Iv overruled the prior geant of a motion o amend).
Finally. the court has held char morions ostensibly
brought under different rules of civil procedure may
present the same legal queston. See lverson v. TM
One, Inc., 92 N.C. App. 161, 165 (1988) lprinr denial
of mation for summary judgment blocks later morion
chat was in effect a motion for summary judgment);
Madry v. Madry, 106 N.C. App. 34, 37-38 (1992)
(prior denial of a 12(b){6) motion blocked a subse-
quent judge from granting a motion for summary
judgment thar was in effect a 12(b)(6)).

10. Regarding discretionary orders, which unlike orders

entered as a macter of law can be reconsidered if chere
has been a subsanual change of crcumstance, the
struggle has been with defining whar constirures a sub-
stancial change of circumsance. Fg, Adkinson v.
Atkinson, 350 N.C. 590 (1999} (the trial count found
specific “intervening circumstances” that justified
reconsideration: the Court of Appeals, withour discus-
sion or analysis, held that the changed circumstances
were not sufficient; and che Supreme Court reversed the
Court of Appeals in a per curiem opinion). Compare
Stare v. Duvall, 304 N.C. 557, 562 (1981); Dublin v,
UCR, Inc.. 115 N.C App. 209 (1994); Sims v. Rirrer
Construction, Inc,, 62 N.C, App. 52 (1983),

11, Eg., Smuthwick v. Crutchfield, 87 N.C. App. 374

(1987) (plainuft’s success in Overturming the successor
judge’s granting of a previously denied motion w dis-
miss was only “chimerical” because the defendants had
properly appealed the first judge’s denial of che mortion
allowing the Court of Appeals to reverse the first judge’s
order—and thereby constructively to atfirm the second
judges order, ai least in substance); Graham v Mid-
State Oil Co,, 79 N.C. App. 716 (1986) (Rilure o dis-
miss the chum would result in the parties proceeding to
rial on an unfair rade pl‘m:due wstie when the basis for
this claim, the conversion, had already been found not
w exist; but dismissing the claim would require the sec-
ond judge to, in essence, grane the motion for summa-
1y judgment chat the firs judge had previously denied);
Urbana v. Days Inn, 58 N.C. App. 795 (1982) (plain-
ttf sued both franchisor and franchisee; first judge
granted franchisees motion far summary judgment and
second judge dented tranchisor's similir motion: the
court stated: ".‘M[l'luugh it may appear l(;gim“)' neon-
sistent for one trial iudge (75 L;'cp the non-operating
franchisor in the case and another 1o let the operator-
franchisee out, each defendant was entded o have its
mation considered and ruled upon separately.™).

12, See State v. Evans, 74 N.C. 324, 325 (1876) (“So we

have the conflicting rulings . . . in the very same case -
in fact, one Judge reverses the decision of the other
llldgt“ How is chis unseemly conflict of decision to be
prevented? |t can only be done by enforcing the rule, s

(Continued on page 31)

7



New Fee Dispute Resolution Rules: Good-bye
Nonbinding Arbitration

By Harry B, WARREN

andatory nonbinding fee arbi-

tration is dead. May it rest in

peace. On May 4, 2000, the

North  Carolina  Supreme
Court approved amendments to the Rules
and Regulations of the North Carolina State
Bar concerning fee dispute resolution.
Essentially, the amended rules substitute a
two-step mediation process for the old non-
binding arbitration procedures. The frustra-
tions associated with nonbinding arbitration
reached the point where some committee
membets declined to serve on hearing panels.
In the majority of nonbinding arbitrations,
the losing party failed to abide by the decision
of the panel. Usually it was the client. In the
six years the program was in existence, we
found that many clients used fee arbitration as
a delaying tactic to avoid paying a legitimate
bill. Some client petitions were simply absurd.
One such case in particular comes to mind
wherein a woman retained the services of an
attorney to protect her rights after her hus-
band of approximately 30 years had left her.
Her husband, who was an endodonrist, made
approximately $450,000 a year. At the time of
separation, the client and her husband had
one child who was about to graduate from
high school. The attorney negotiated tempo-
rary post separation support for the client in
the amount of $10,000 per month and
$1,500 per month in child support. The
client’s husband agreed to continue to main-
tain health insurance, pay the client’s and his
daughter’s automobile insurance, and his
daughter’s clothing and educational expenses.
The lawyer also was able to obtain for the
client an interim distribution of marital assets
in the amount of $180,250. In addition, the
client remained in the marical home. The
client disputed the $7,000 fee charged by the
lawyer because she did not think the settle-
ment was good enough. In her affidavic of
financial standing the client listed, inter-alia,
the following monthly expenses for her and
her daughter: $1,300 for groceries and house-
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hold goods, $1,200 for grooming (hair, etc.),
$400 for entertainment and recreation, $400
for meals out, and $750 for vacations. Her
petition was summarily dismissed by the
Client Assistance Committee.

Another petition became known in the
Client Assistance Program as the case of the
“enlarged breasts.” The lawyer collected a
$2,500 retainer to represent a client in a
domestic matter. She subsequently refunded
the sum of $500 because the client indicated
that she desperately needed money to pay her
rent. The lawyer even went to the client’s hair-
dresser’s shop instead of the lawyer’s regular
hairdresser, because the lawyer thought her
client needed the money more than her regu-
lar hairdresser. During the representation, the
lawyer learned that the client had misrepre-
sented her financial siruation. The lawyer dis-
covered that the client had been receiving
child support from her husband from the very
beginning of their separation, although the
client had indicated to the lawyer that she was
receiving nothing. The lawyer was informed
by the clienc that she had gone on food
stamps, while, in fact, the client was spending
thousands of dollars to get her breasts
enlarged. Finally, after a lengthy court hear-
ing, the court granted the client post-separa-
tion support, which was soon thereafter ter-
minared because she and her minor children
began cohabiting with the client’s male friend.
The lawyer later learned that the client had
purchased a 1992 Ford Bronco for her friend
during the time that she was claiming thar she
had no money to feed her children or to pay
any further money to the lawyer. After being
confronted with these misrepresentations, the
client made a quick exit, and retained anoth-
er attorney. She subsequently disputed the fee
paid to her first attorney, but her petition for
fee arbicration with the State Bar was dis-
missed,

In contrast to nonbinding arbitrations,
mediations have been highly successful with
both parties walking away satisfied with the

process. In one such case, the lawyer had fee
arbitration petitions filed against him by 16
clients. The total amount in dispute came to
$20,852. Most of these clients paid flat fees
for worl to be performed, and the monies col-
lected were not deposited in the trust account.
The lawyer failed to satisfactorily perform the
services contracted for, and he agreed to an
appropriate refund to 15 of these clients.
However, since he had already spent the
money, he had to borrow the funds to make
the payments.

In another case, the client hired the attor-
ney to represent her in a domestic matter. She
signed a written fee agreement which called
for an “advance payment” of attorney fees in
the amount of $12,000, against which he
applied his hourly rate as he performed the
work. The attorney’s written fee contract did
not meet the definition of a true nonrefund-
able retainer. According to the client, the
lawyer became unavailable to her and when
she made appointments to see him she would
have to wait from one and a half to four
hours. In performing the work, the lawyer did
not want to comply with the client’s desires on
reaching a settlement with her husband. She
ultimately terminated his services. However,
the lawyer continued to perform work with-
out her authaorization. At the time of termina-
tion, the client had a credit balance of $6,824.
At first the attorney did not want to refund
any money to the client. Later he made offers
of $750 and $3100 to settle; however, the
client refused those offers. The lawyer ulti-
mately agreed that the $6,824 credit balance
belonged to the client, and he agreed two
refund that amount.

Under the new rules, a lawyer must still
make reasonable efforts to advise his or her
client of the existence of the North Carolina
State Bar's program of fee dispute resolution at
least 30 days prior to initiating legal proceed-
ings to collect the disputed fee. In addition,
the lawyer must participate in good faith in
the fee dispute resolution process if the client
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submits a proper request. When a petition for
fee dispute resolution is received by the State
Bar, it is handled by members of the Client
Assistance Program: Bobby White, Luella
Crane, and yours truly. Bobby White and
Luella Crane are both certified mediators.
Although T am not, I have mediated cases for
the past six years. During the past 12 months,
the State Bar staff has successfully resolved
89% of the cases filed, either by recommend-
ing dismissal or mediating a resolution,

Petitions are screened to determine if a fee
dispute truly exists. If it is determined that the
request is frivolous, there is a lack of jurisdic-
tion, or the facts support the conclusion that
the lawyer clearly earned the fee, the staff rec-
ommends dismissal to the chair of the Client
Assistance Committee. The staff attempts
informal mediation on all petitions that are
deemed suitable for fee dispute resolution.
This is done by telephone and correspon-
dence. If informal mediation fails, the case is
referred to the Mediation Network of North
Carolina for formal face-to-face mediation.
The network is headquartered in Carrboro
and has 26 offices throughout the state. These
offices are located within a one and a half hour
drive of any place in the state. The mediators
come to the area where the dispute has arisen
to conducr the formal mediation. If formal
mediation fails, the parties may seck a judicial
remedy.

It is no longer mandatory that district bars
have their own fee dispute resolution pro-
gram, If a district bar opts in, it must adopt a
fee dispute resolution program, subject to
approval by the council, which is not incon-
sistent with the State Bar plan. District bars
may handle both stages of mediation and may
offer consensual binding arbitration if formal
mediation fails, The program must be offered
at no cost to members of the public or the bar.

The officers and staff of the State Bar
believe the new program of fee dispute resolu-
tion will be superior to the old program of
nonbinding arbitration. We hope that ic will
be a significant benefit to both attorneys and
clients. The amended rules and regulations
and a sample leteer a lawyer may use to notify
the client of fee dispute resolution follow this
article. If you have any questions please do not
hesitate to contact Bobby White, Luella
Crane, or me. m

Harry B. Warren is the director of investiga-
tions and head of the fee dispute vesolution pro-

gram.
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Acceptable Form Letter for Notifying Client of Fee Dispute Resolution
[Complies with Rule 1.5 (f)}

[Client Name and Address|
RE:  [Description of Representation]

Dear [Client]:

This leteer is to notify you that [1, this firm] intend(s] to initiate legal action to collect
the unpaid [fee/fees and expenses] owed this firm in connection with the above described
representation. Pursuant to the North Carolina State Bar’s Rules of Professional Conducr,
I must advise you of the existence of the State Bar's program of fee dispute resolution ar
lease 30 days prior to initiating legal proceedings.

Should you dispute the fees or expenses, you may request resolution of the dispute by
contacting the Fee Dispute Resolution Coordinator ar the North Carolina State Bar, PO
Box 25908, Raleigh, NC 27611. The telephone number for the State Bar is (919)828-
4620. The State Bar can provide you with more information about the fee dispute reso-
lution program and a petition for requesting resolution. Participation by an artorney in
fee dispute resolution proceedings requested by the client is mandarory.

If you have not filed a petition for fee dispute resolution with the State Bar wichin 30
days of the date of this letter, I will proceed with legal action to resolve chis marter. In the
meantime, please do not hesitate to call me if you have any questions, or if you wish to
discuss this marter furcher.

Sincerely,
[Attorney]

Following are the sections of Revised Rule 1.5
as it was amended on May 4, 2000.

Rule 1.5 Fees

(f) Any lawyer having a dispute wich a
client regarding a fee for legal services must:

(1) make reasonable efforts o advise his or
her client of the existence of the North
Carolina State Bar's program of fee dispute
resolution at least 30 days prior to initiadng
legal proceedings to collect the dispured fee;
and

(2) participate in good faith in the fee dis-
pute resolution process if the client submits
a proper request.

Comment

Disprutes aver Fees and Expenses

[6] Participation in the fee dispute resolu-
tion program of the North Carolina State Bar
is mandatory when a dient requests resolution
of a disputed fee. Before filing an action to col-
lecta dispured fee, the client must be advised of
the fee dispute resolution  program.
Notfication must occur nat only when there is
a specific issue in dispute, but also when the
client simply fails t pay. However, when the
client expressly acknowledges liabiliry for the

specific amount of the bill and states thar he or
she cannot presenty pay the bill, the fee is not
disputed and noufication of the dient is not
required. In making reasonable efforts w advise
the dient of the existence of the fee dispute res-
aludon program, it is preferable w address a
written communication to the client at the
client’s last known address. If the address of the
dlient is unknown, the lawyer should use rea-
sonable efforts to acquire the current address of
the dlient. Notfication is not required in those
instances where the State Bar does not have
jurisdicion over the fee dispure as set forth in
27 N.CA.C. 1D, .0702.

[7] If fee dispute resolution is requested by
a dlient, the lawyer must participate in the res-
oludon process in good faich. The State Bar
program of fee dispute resolution uses media-
ton o resolve fee disputes as an alternadve o
litigation. The lawyer must cooperate wich che
person who is charged with investigaring the
dispute and with the person(s) appointed to
mediate the dispute. Further informadon on
the fee dispute resoluton program can be
found ar 27 N.CA.C. 1D, .0700, et. seq. The
lawyer should fully set forth his or her posidon
and support that position by appropriate doc-

umenetion,
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SUBCHAPTER D Rules of the
Standing Committees of the North
Carolina State Bar

Section .0700 Procedures for Fee
Dispute Resolution

.0701 Purpose and Implementation

The purpose of the Fee Dispute
Resolution Program shall be to determine
the appropriate fee for legal services rendered.
The State Bar shall implement a fee dispute
resolution program under the auspices of the
Client Assistance Committee (the commit-
tee), which shall be offered ro clients and
their lawyers at no cost.

History Note: Statutory Authority G.S.
84-23

Readopted Effective December 8, 1994

Amended February 3, 2000

Amended May 4, 2000

.0702 Jurisdiction

The committee shall have jurisdiction
over all disagreements concerning the fees
and expenses charged or incurred for legal
services provided by an actorney licensed to
practice law in North Carolina arising out of
a client-lawyer relationship. Jurisdiction shall
also extend to any person, other than the
client, who pays the fee of such an attorney.

The committee shall not have jurisdiction
over the following:

1. disputes concerning fees or expenses
established by a courr, federal or state admin-
istrative agency, or federal or state official;

2. disputes involving services that are the
subject of a pending grievance complaint
alleging the violation of the Revised Rules of
Professional Conducr:

3. fee disputes that are or were the subject
of litigation;

4. fee disputes between lawyers and serv-
ice providers, such as court reporters and
eXpert witnesses;

5. fee disputes between lawyers and indi-
viduals with whom the lawyer had no client-
lawyer relationship, except in those case
where the fee has been paid by a person other
than the client; and

6. disputes concerning fees charged for
ancillary services provided by the lawyer not
involving the practice of law.

The committee shall encourage mediated
serclement of fee disputes falling within its
jurisdiction pursuant to Rule .0706 of this
subchapter.

History Note: Statutory Authority G.S.

30

84-23
Readopred Effective December 8, 1994
Amended May 4, 2000

.0703 Coordinator of Fee Dispute
Resolution

The sccretary-treasurer of the North
Carolina State Bar shall designate a member
of the staff to serve as coordinator of the fee
dispute program. The coordinaror shall
develop forms, maintain records, and pro-
vide statistics on the fee dispure resolution
program. The coordinator shall also assist the
chairperson of the committee in developing
an annual report to the council.

History Note: Statutory Authority G.S.
84-23

Readopted Effective December 8, 1994

Amended May 4, 2000

0704 Reserved

.0705 Selection of Mediators

The State Bar will select a pool of quali-
fied mediators. Selected mediators shall be
certified by the North Carolina Dispute
Resolution Commission or have a minimum
of three (3) years experience as a mediaror.

History Note: Statutory Authority G.S.
84-23

Adopted May 4, 2000

.0706 Processing Requests for Fee
Dispute Resolution

(a) Requests for fee dispute resolution
shall be amely submitted in writing to the
coordinator  of fee dispute resolution
addressed o the North Carolina State Bar,
PO Box 25908, Raleigh, NC 27611. The
artorney must allow at least 30 days after the
client shall have received written notice of the
fee dispute resolution program before filing a
lawsuit. An attorney may file a lawsuit prior
to expiration of the required 30-day norice
period or after the petition is filed by the
client if such is necessary to preserve a claim.
However, the attorney must not take any fur-
ther steps to pursue the litigation until he/she
complies with the provision of the fee dispute
resolution rules. Clients may request fee dis-
pute resolution at any time prior to the filing
of a lawsuit. No filing fee shall be required.
The request should state wich clarity and
brevity the facts of the fee dispute and the
names and addresses of the parties. It should
also state that, prior to requesting fee dispure
resolution, a reasonable attempt was made to
resolve the dispute by agreement, the marter

has not been adjudicated, and the matter is
not presently the subject of litigation.

(b) The coordinator of fee dispute resolu-
tion or his/her designee shall investigate the
request to determine its suitability for fee dis-
pute resolution. If it is determined chat the
matter is not suitable for fee dispute resolu-
tion, the coordinator shall prepare a brief
written report setting forth the facts and a
recommendation for dismissal. Grounds for
dismissal include, but are not limited to, the
following:

(1) the request is frivolous or moot;

(2) the absence of jurisdiction; or

(3) the facts as stated support the conclu-

sion that the fee was earned and is not

excessive.

The report shall be forwarded to the
chairperson of the commirtee. If the chair-
person of the Client Assistance Commuittee
of the State Bar concurs with the recommen-
dation, the matter shall be dismissed and che
parties notified.

(c) If the chairperson disagrees with the
recommendarion for dismissal, or the fee dis-
pute coordinator concludes that a macter is
suitable for fee dispute resolution, an attempt
will be made through informal means to
resolve the issue, If informal methods are not
successful, the parties will be norified and the
case scheduled for mediation.

History Note: Statutory Authority G.S.
B4-23

Adopred May 4, 2000

0707 Mediation Proceedings

(a) The coordinator shall assign the case
to a mediator who shall conduct a mediated
sectlement conference. The fee dispute coor-
dinator or mediator shall be responsible for
reserving a place and making arrangements
for the conference at a time and place con-
venient to all parties.

(b) The artorney against whom a request
for fee arbitration is filed must attend the
mediated settlement conference in person
and may not send another representative of
his or her law firm. If a party fails to attend a
mediated settlement conference without
good cause, the mediator may either resched-
ule the conference or recommend dismissal.

(c) The mediator shall at all dmes be in
control of the conference and the procedures
to be followed. The mediator may commu-
nicate privately with any participant prior to
and during the conference. Any private com-
munication with a participant shall be dis-
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closed to all other participants at the begin-
ning of the conference. The mediator shall
define and describe the following at the
beginning of the conference:
(1) the process of mediation;
(2) the differences berween mediarion
and other forms of conflict
resolution;
(3) that the mediated settlement confer-
ence is not a trial, the
mediator is not a judge, and the parties
retain cheir right to trial if they do not
reach sectlement;
(4) The circumstances under which the
mediator may meet and communicate
privately with any of the parties or with
any other person;
(5) Whether and under whar conditions
communications with the mediaror will be
held in confidence during the conference;
(6) The duties and responsibilities of the
mediator and the participants; and
(7) That any agreement reached will be
reached by mutual consent, reduced to
writing and signed by all parties.
The mediator has a duty to be imparrial
and advise all participants of any circum-

stance bearing on possible bias, prejudice, or
partialiry. It is the duty of the mediator time-
ly to determine and declare that an impasse
exists and that the conference should end.
History Note: Statutory Authority G.S.
84-23
Adopred May 4, 2000

.0708 Finalizing the Agreement

If an agreement is reached in the confer-
ence, parties to the agreement shall reduce its
terms to writing and sign it along with their
counsel, if any, prior to leaving the confer-
ence.
History Note: Statutory Authority G.S.
84-23

Adopted May 4, 2000

0709 Record Keeping

The coordinator of fee dispute resolution
shall keep a record of each request for fee dis-
pute resolution. The record must contain the
tollowing information:

(1) che client's name;

(2) date of the request;

(3) the lawyer's name;

(4) the district in which the lawyer resides

or maintains a place of business;

(5) how the dispute was resolved (dis-
missed for non-merit, mediated agreement,
arbitration, etc.); and

(6) the time necessary to resolve the dis-
pute.

History Note: Statutory Authority G.S.
84-23

Adopred May 4, 2000

0710 District
Resolution

For the purpose of resolving disputes
involving attorneys residing or doing busi-
ness in the district, any district bar may adopt
a fee dispute resolution program, subject to
the approval of the council, which shall oper-
ate in lieu of the program described herein.
Although such programs may be tailored to
accommodate local conditions, they must be
offered without cost, comply with the juris-
dictional restrictions set forch in Rule .0702
of this subchapter, and be consistent with the
provisions of Rules .0706 and .0707.

History Note: Statutory Authority G.S.
84-23

Adopred May 4, 2000

Bar Fee Dispute

Reconsideration of

Interlocutory Orders
(Continued from page 27)

adjudicita”).

13. See, e.g.. State v. Stokes, 308 N.C. 634, 642 (1983) (“To
permit one superior court judge to overrule the final order
or judgmcm of another would result in the dj,smp[icln of
the orderly process of a wrial and the usurpation of the
reviewing function of appellate courts.”).

14, This is the rule thar has been adopted by the Coure of
Appeals: a tial judge has the power to overrule or modify
an interlocurory order only when: (1) the order was discre-
tionary; and (2) there has been a change of circumstances.
See Madry v. Madry, 106 N.C. App. 34, 38 (1992);
Whitley’s Electric Service v. Walston, 105 N.C. App. 609,
611 (1992); Iverson v. TM One, Inc, 92 N.C. App. 161,
164 (1988); Stone v. Martin, 69 N.C. App. G50, G52
(1984).

15. Allison v, Whitder, 101 N.C. 490 (1888); Welch v
Kingsland, 89 N.C. 179, 181 (1883); Love & Co. v.
Young eral, 69 N.C. 65, 66 (1873).

16. See, g, Bland v. Faulkner, 194 N.C. 427, 429 (1927)
(“The principle thar no appeal lies from one judge of the
Superior Court to another . ., has no ﬂpplic‘:ltiun [0 a mere
interlocutory order.”); Sanderson v. Daily, 83 N.C. 67, 69-
70 (1880) (dicrum) (“Motions made in the progress of a
cause to facilitate the trial, but which involve no substantial
right and the decision of which is nor subject to appeal to
this court, may be renewed as subsequent events require,
and are not ohstructed by the former action of the court.
But if the decision does affect a substantial right and may

be reviewed and corrected on appeal, and the complaining
party acquiesces, we see no reason why the decision should
not be as conclusive of the macrers decided as the determi-
nation of the action iwself would be of the whole contro-
versy.").

17. See, eg, Baker v. Garnis, 108 N.C, 219, 227 (1891) (“In
these cases cermin interlocutory orders—such as the
appointment of receivers, motions to vacate attachments,
orders of arrest, and the like—were held to be res judicata
unless affidavits wete presented showing additional facts
subsequently transpiring.”).

18. For a detailed analysis of these rules, see Thomas L. Fowler
& Thomas P Davis, Reconsiceration of Interlocuory Ovders:
A Chitical Reasessment of Calloway v. Motor Co. and
Whether Ore Judge May Overrule Another, 78 N.C. L. Rev.
_(No. 6; Sepr. 2000).

19. North Carolina Farm Bureau Mue. v. Wingler, 110 N.C.
APP- 397, 405 “993} (the denial of a motion for summa-
ry judgment is an interlocutory and non-appealable ordet);
Whitley's Electric Service v. Walston, 105 N.C. App. 609,
611 (1992) (denial of summary judgment is “interlocuro-
ry in terms of appealability”),

20, Ser generally Annotation, fmrry'aa(rary Ruling or Order of
One Judge as Binding on Another in the Same Case, 132
ALR. 14, 15 (1941); John A. Glenn, Annotation,
Propriety of Federal Disivice Judge:s Overrnling or
Reconsidering Decision or Order Previously Made in Same
Cause by Another District Judge, 20 A LR, Fed. 13 (1974);
WRIGHT & MILLER, FEDERAL PRACTICE AND
PROCEDURE, section 4478, ac 789 (1981) (“Although
courts are often eager to avoid reconsideration of ques-
tions once decided in the same proceeding, it is clear that
all federal courts remin power 1o reconsider if they
wish.").

21 "A wide degree of freedom is often appropriate when

THE NORTH CAROLINA STATE BAR JOURNAL

the same question is presented to different judges of a
single district court. To be sure, unfettered reexamina-
tion would unduly encourage efforts o shop rulings
from one judge to anocher, and might seem an undesir-
able denial of comity between (_‘()”l;:aguc,-;, Substantial
freedom is desirable nonctheless, particularly since con-
tinued proceedings may often provide a much improved
foundation for deciding the same issue.” WRIGHT &
MILLER, FEDERAL PRACTICE AND PROCEDURE, section
4478, at 794 (1981).
22, As of summer 2000, more than 40 cases cite Calloweay.

23. Such “hesitation” is often cited as 2 part of the rule. See,
g, Annotation, Interlocutory Ruling or Order qf Ohe fucdge
as Binding on Another in the Same Case, 132 ALR, 14, 15
(1941) ("[Although] ordinarily a judge should hesitate
vacate, modiﬁr, or dt‘pﬂ:‘[ from the iuturkx_'urmy order or
ruling of another in the same case ... [t]he general rule is
that a judgment which is merely interlocutory may be ser
asidle or modified even at a term subsequent 1o that at
which it was rendered . . . \"); Peterson v. Hopson, 29
N.E.2d 140, 145 (Mass. 1940) (“A judge should hesiare
to undo his own work. ... Still more should he hesirate to
undo the work of another judge. ... But until the final judg-
ment or decree there is no lack of power, and occasionally
the power may properly be exercised.”).

24. One case has listed some of the factors the court may
consider in determining the propricty of reconsidering a
prior ruling; (1) the matter is presented in a “different
light" (2) there has been a change in the governing law;
(3) a party offers new evidence; (4) “manifest injustice”
will result if the court does not reconsider its prior ruling;
(5) a court needs to correct its own errors; and (6) an issue
was inadequately briefed when first contemplated by the
court, Trembly v. Mrs. Fields Cookies, 884 22d 1306,
1311 (Utah 1994).
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LAWYER ASSISTANCE PROGRAM

Reducing Stress with Alcohol

By DoN CARROLL

“Speak na more of her. Give me a bowl of
wine. In this I bury all unkindness. . .”
Julius Caesar (Act IV, Scene IIT)

peaking to groups of lawyers I have

often asked the question: Why do we

drink? The consensus answer is

always: We drink because it works.
Well what exactly works and how does it
work?

What is working is the relatonship
berween alcohol and the emotional experience
of stress. For hundreds of years, as the
Shakespeare quote suggests, people have
observed a relationship berween alcohaol con-
sumption and stress, Our common cultural
belief is thar both social and problem drinkers
reduce stress by drinking. The most common
non-verbal cue in movies for the need of stress
reduction is the pouring of a drink.
Researchers believe that alcohol’s anticipated
stress-relieving effect is a primary motivation
for many people ro consume alcohol, despite
the often harmful consequences of drinking,
Our own experience and our cultural mes-
sages all tell us the same thing—thar drinking
will alter our mood in a way that will make
our mood less stressful and more pleasurable.

The question then is—if this is whar we
believe happens, does it in fact happen? The
answer is not as simple as we would like it to
be. First, there is substandial evidence to sup-
port our personal experience and the cultural
message that alcohol consumption can reduce
the magnitude of a person’s response o stress,
Bur research has shown, tw the surprise of
[‘ndﬂ'\a’ iﬂVe.Q(igi:ll'“rS. fh.’r" tl'l‘: |'C'I3li¢]nﬁhi}‘l
between alcohol and stress reduction is incon-
sistent. In some studies, alcohol use reduced
stress; however, in others it had no effect on
stress responses, and in stll others it exacer-
bared stress responses.

There are complex variables that condition
the effect of alcohol on stress among lawyers.
A key factor that applies w lawyers, and every-
one else, is family history. We know that chil-
dren of alcoholics are at heightened risk of
becoming problem drinkers compared with
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children of non-alcoholics. Some research
suggests that alcohol consumption may
enhance the dampening of the stress response
among people at risk for alcoholism. In other
words, people who are predisposed to alco-
holism may, because of the way their brains
handles alcohol, experience greater stress
dampening response, even before there is any
indication that such persons have a problem
with alcohol or have become alcoholic.

Although the research on enhanced stress-
response dampening from drinking is far
from clear, it suggests tha, if drinking brings
a lawyer a greater level of stress reduction than
others under similar stress, this might be a
clue thar alcoholism could be, or will become,
a potential problem, We know thar after a
lawyer becomes alcoholic, over tme he or she
gradually loses the emaotional lift from drink-
ing and is eventually drinking just feel nor-
mal again,

Another theory that has particular mean-
ing for lawyers, and that is the subject af
research, postulates chat people who are high-
ly self-conscious are more likely to experience
alcohol’s stress-response dampening and to get
a subtle reinforcing message to drink because
of the extent of that dampening. According two
this theory, people who are self aware often
internally evaluate their own performance and
may experience stress if the result of tha self-
evaluation is negative. Alcohol consumption
impairs the drinker’s ability to process infor-
mation from the environment wich respect w
him or her self. Thus the use of alcohol by the
Sﬁ'lf aware P(‘T‘\'{ m hﬂ,\'\ a St'rq,‘:i.ﬁ-—l't:_'il‘:l( nsc Ll':lr['lp"
ening effect whether or not there is stress com-
ing from the outside environment. For the
lawyer who goes around with a self-crirical
voice in his head, the use of alcohal may be
the easiest and most effective way to quiet that
voice. This stress reduction has a reinforcing
effect, thereby increasing the probabilicy of
further drinking,

Another factor affecting whether or not
drinking reduces stress is where the drinking
occurs. A lawyer who goes out after work and
drinks with people who talk about sports and

PALS

not about law practice is more likely to expe-
rience positive stress reduction. If, on the
other hand, the lawyer goes home and drinks
alone, a stress-dampening response from
drinking is unlikely, and stress may even
increase because the drinker’s arention may
remain focused on the then salient stressor. Of
course, if a lawyer has developed dependency
on alcohol, then reperitious drinking is going
to occur whether or not it produces a reduc-
tion in the emotional experience of stress.

So what are the red flags raised by the rela-
tionship between alcohol use and stress
dampening? First, if you are alcohol depend-
ent, the ability of alcohol o reduce stress has
already begun to fade and will continue 1o
fade over ume. Second, if you are not alcohol
dependent but your experience in drinking
seems to be that alcohal relieves stress for you
more than other “normal” drinkers, this sug-
gests that you may have, or are at greater prob-
abilir_v to have, a problem with drinking thar
results in alcoholism. Third, alcohol is perhaps
at its best as a stress reducer when used as a
part of other pleasurable activities, such as
watching or talking about sports. If; however,
the use of alcohol becomes the principal rea-
son for engaging in certain activities, then the
use of alcohol has already become problemat-
ic. Fourth, if you usually drink in isolation (or
drink with the same person and complain
about the same problems), chances are that
your drinking will not reduce your stress level,
but actually make it worse which in turn
becomes a good morivarion to drink more.
Fifth, if you generate some of your own stress
internally, by your own self awareness, by per-
fectionism, by always striving to do a grear job
for your clients, then it is possible chat you will
be more likely to drink in a manner that rein-
forces the use of alcohol and leads ro alco-
holism.

To reach the Lawyer Assistance Program
call Don Carroll at 1-800-720-PALS, or Ed
Ward at 1-877-627-3743, or visit our website
at www.nclap.org. m
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LAWYER ASSISTANCE PROGRAM

Lawyer Suicide

By DoN CARrRROLL AND ED

ociety puts the burden of coming to

grips with homicide on lawyers and

the justice system. It is a lawyer’s job

to prosecute the accused, try the case,
and defend the accused. Yet, more people in
America die of suicide than from homicide.
Unlike the elaborate justice system, with its
guaranteed right of appeal for the defendant
and a public process for reconciling the soci-
etal effects of homicide, there is no system in
place to prevent, understand, and reconcile
suicide,

Of course, this is not just a problem of
the legal profession, but staristical dara sug-
gests thar lawyers are more ar risk for suicide
than any other profession or vocarion. In
recent years, one North Carolina district bar
experienced eight suicides in nine years. As a
profession, we must take suicide as seriously
as our profession takes homicide—more
lives are lost and the cost to the survivors
very high. Suicide is a phenomena thar rends
to perperuate itself in families. Once a fami-
ly member commits suicide there is a much
greater risk that other family members will
tollow. The highest rates of suicide are for
single or widowed men over 55.

According to the National Instirute of
Mental Health, substance abuse and depres-
sion are the two underlying conditions most
likely to lead a person o commir suicide.
Both of these underlying conditions can
either be prevented or mitigated by timely
intervention and treatment to prevent a sui-
cide from occurring, We as lawyers need o
know how to recognize and ger help for the
conditions that make lawyer suicide a fre-
quent outcome if the underlying conditions
are not treated.

Understanding Depression

Depression is a brain disease. Somehow
the process by which normal “feel good”
chemicals are generated and interact in the
brain becomes impaired for a period of time.
The predisposition to clinical depression
often runs in families. Whether there is or is
not a family history, depression can be wig-
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gered by many different kinds of events such
as illness, death or separation from a loved
one, or an accident. These types of events
may erigger deep emotional issues which
may lead to depression; however, just simply
failing to address underlying emotional
issues may also cause depression. Because
lawyers are involved in helping others, they
often have lictle awareness of their own needs
and emotional issues. Often the depressed
lawyer, like the alcoholic, has no awareness
that he or she has an illness. Over time, a
depressed state of being becomes the norm.
The depressed lawyer is unable to face his
normal routine tasks at work. The depressed
lawyer’s view of the world becomes increas-
ingly narrow, negative, and limited.

Understanding Alcoholism

Addiction to alcohol is a brain disease.
Predisposition to alcoholism often runs in
families. The continuous use of alcohol by
the alcoholic causes the shut down of those
parts of the brain that create the normal “feel
good” neurotransmitters. While most every-
one drinks to experience an elevation in
mood, the alcoholic is ingesting alcohol to
not feel so bad, to feel normal. The alcoholic’s
use of alcohol to create a feeling of normalcy
becomes more and more illusive as alco-
holism progresses. Alcohol itself is a central
nervous system depressant. In addition to the
skewed brain chemistry caused by alco-
holism, the alcoholic experiences tremendous
guilt and remorse as he is no longer able to
funcrion normally and as his behavior again
and again disappoints himself and others.
The normal state for an alcoholic is depres-
sion fueled by fear, guil;, and anger.
Depression makes suicidal thoughts com-
mon. As alcoholism progresses, the alcoholic
loses meaningful relations with his family,
social relations, and finally his job, By the
time the lawyer is down to just a job, there is
not much left of value for which o live.
Among alcoholic lawyers who commit sui-
cide, a major factor is often public disclosure
of their disease, wrongs they committed

FRIENDS

while intoxicared, and/or disbarment.

Signs of Alcoholism and Depression

Although there are certain specific symp-
toms for each, many of the outward signs of
alcoholism and depression are similar. They
include:

m feeling depressed, sad, or anxious most

of the day

® neglecting one’s family and losing inter-

est in activities once enjoyed

® losing or gaining weight

m changes in sleep pattern

® feeling drained of energy

m financial difficulties

m increase in health problems

= feelings of worthlessness and guilt

® isolation from friends

® reduced ability or inability to concen-

trate

Treatment Works

The good news is that treatment is avail-
able for both alcoholism and depression. Like
all diseases, the longer they go untreated, the
greater the likelihood of the development of
other concurrent problems and also the
greater the likelihood of suicide. Because
depression and alcoholism are both chronic,
long-term diseases, there is a need for ongo-
ing support that focuses on preventing isola-
tion and increasing: a) physical activity ro
increase endorphins; b) intellecrual activity;
¢) social activity; and, d) spiritual acrivity.

What To Do When A Lawyer Needs
Help

Lawyers most often do not know how, and
teel uncomforable trying, to help another
lawyer, even one they know well, who may
suffer from a danger of suicide. You may not
know how to help directdly, but your dury o
your professional colleague is simply to bring
confidential help to bear. We can help you.
Simply call, toll free, the Lawyer Assistance
Program: Don Carroll at 1-800-720-PALS, or
Ed Ward ar 1-877-627-3743, or visit our

website at www.nclap.org, ®
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STATE BAR OUTLOOK

If You Knew Bruno Like I Know Bruno

By L. THoMAs LunsrorD 11

ot long after Bobby White

accepted a position on our staft

as director of the Client

Assistance Program, he attended
a meeting of the bar in the district where he
resides. Because he had worked in academia
prior to joining the State Bar staff and had not
been engaged in the practice of law, he was rel-
atively unknown in the local legal communi-
ty. On the evening in question, he was intro-
duced to the group as a member of the State
Bar’s legal staff and then largely ignored. But
as the gathering was breaking up, one of the
local lawyers noticed him at a table by himself
and fired a conversational shor in the dark. He
asked the simple question, “Do you know
Bruno?” Instandy, the entire room fell silent as
the remaining lawyers strained to hear the
answer, “Why yes, [ do,” Bobby responded, I
had lunch with him just yesterday.”
Immensely gracified by that answer, the
lawyer roughly embraced Bobby. “Hey every-
body,” he shouted, “He knows Bruno!” and
ordered a round for the house.

Bruno DeMolli is the State Bars only
celebrity. Like Cher, Madonna, and the mem-
bers of the Brazilian National Soccer team, he
is known universally by a single, wonderfully
evocative name: “Bruno.” The usages are
familiar to vircually everyone with a law
license. “Brunos coming!” “Bruno was here.”
“Bruno’s in town.” “I think we can do it, but
wed better ask Bruno.” In his role as the State
Bar’s auditor, Bruno DeMolli has become a
modern-day Kilroy. He is everywhere, moni-
toring compliance with the trust account rules
in, it seems, a thousand places at once, cover-
ing the State like a spectral Italian blanket.
Indeed, lawyers have, on occasion, reported
seeing his towering figure and great white hair
in law offices 400 miles apart on the same
afternoon. But for all this ubiquity, his pres-
ence is abiding and beneficent wherever he
happens to be. Simply by showing up, he per-
sonifies the State Bar and raises the standard
of fiduciary practice. We suppose that the very
idea of Bruno has dissuaded some lawyers
from stealing from their clients.
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On April 16 of this year, six lawyers sub-
mitted affidavits of resignation admitting the
misappropriation of trust funds and tendered
the surrender of their law licenses to the State
Bar Council. Orders of disbarment were
summarily entered. The same procedures
were followed regarding two other lawyers at
the council’s July meeting. Since the surren-
der of a law license is relatively uncommon,
this rash of resignations was rather alarming
to the State Bar’s officers and to many mem-
bers of the council. There was considerable
concern that stealing might be on the rise,
and that additional or different regulation
might be warranted. In the wake of these
confessed misappropriations, the disciplinary
staff was asked for stadistical information
relating to the State Bar’s identification and
prosecution of financial theft.

The figures, it turns out, are inconclusive.
Despite the recent spate of resignations, the
average number of embezzlement cases
resolved annually by the State Bar has
remained fairly constant over the last several
years. And although the amounts involved
have varied substandally from year to year,
there is no discernible upward trend.

While there is certainly some comfort tw
be taken from the realization that embezzle-
ment does not appear to be a more serious
problem now than it was ten years ago, ques-
tions are begged. How much embezzlement
is acceptable, from a regulatory point of view,
that is? Are we at a level which represents a
sort of irreducible minimum? Is there a sig-
nificant amount of theft or specific kinds of
theft that are going undetected? Can we, with
just a bit more effort, significantly reduce the
amount of theft Are we at a place on the reg-
ulatory continuum where cach additional
unit of regulation yields diminishing returns?
Or, is it possible that the only sort of regula-
tory enhancement that would be truly effec-
tive would also be politically unacceprable?

Perhaps it would be useful at this juncture
to review the State Bar’s existing regulatory
scheme regarding the handling of trust funds
in the context of a law practice. First, of

course, are the trust accounting rules in the
Revised Rules of Professional Conduct. As
most lawyers well know, there are several pro-
visions in Rule 1.15 which govern how trust
funds are to be held, where they are to be
deposited, how they are t be handled, and
what records are to be maintained as to their
stewardship. These rules are fairly specific and
well understood. These qualities, along with
the considerable emphasis the rules have
received in CLE programs over the last 12
years, have just abour eliminated ignorance as
a credible excuse. There are also provisions
thart are designed to alert the State Bar to pos-
sible irregularities. Chief among these is Rule
1.15-2(k), which requires lawyers to direct
their banks to notify the State Bar whenever
an instrument is presented against insuffi-
cient funds. Since it is a rare case of embez-
zlement thar does not at some point involve
the issuance of a bad check, the provision has
quite frequently led to the discovery of mis-
appropriation. There is also a very specific
provision requiring lawyers to report situa-
tions in which trust funds have been with-
drawn without authority. This provision,
Rule 1.15-2(0), makes it clear as a marcer of
professional responsibility that a lawyer, hav-
ing discovered the defalcation of her partner,
has an absolute duty to bring that marter to
the attention of the State Bar, even if the
information is arguably a client confidence.
Unfortunately, there is no good way of find-
ing out to what extent such discoveries are, in
the context of law firms, being disclosed in
accordance with the rule.

The State Bar also receives on a fairly reg-
ular basis copies of orders requiring lawyer
fiduciaries to show cause why they have failed
to file timely accountings. Such reports,
which can result in the issuance of subpoenas
for cause audits, have occasionally led to dis-
coveries of defaleation.

The State Bar’s rules also provide for the
issuance of investigative subpoenas in those
cases where the chairperson of the Grievance
Committee finds reasonable cause to believe
that trust funds have been or are being mis-
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handled. “Cause audits” performed pursuant
to such authority occupy most of the time of
four of the State Bars six investigators.
Although these audits are vital to the proof or
disproof of suspected irregularities, including
misappropriation, they can occur only after
some specific circumstance constituting “rea-
sonable cause” comes to the attention of the
Bar. They are not available on any other basis.
The State Bar cannot employ this powerful
tool to verify hunches or to monitor the trust
accounting practices of lawyers who are
believed to be dishonest.

By far the most visible of the State Bar's
efforts to improve trust accounting practice
and deter malfeasance is the random audic
program. It was to implement this program,
which became operational in 1984, that the
aforementioned  Bruno DeMolli  was
employed. During the past 16 years litdle
about the program has changed. Each quar-
ter two judicial districts are randomly select-
ed from among the total of 39, Forty lawyers
are then selected randomly from the two dis-
tricts, the number selected from each being
roughly proportional to the size of the lawyer
populations of the respective districts. After
culling those lawyers who are not in private
practice or who do not maintain, use, or have
access to Crust accounts, appointments are
made by telephone several days in advance
and subpoenas are issued. Since Bruno is
obliged to inspect every trust account to
which the chosen lawyer has access, and most
firms maintain common trust accounts, he is
often, in effect, reviewing the trust account-
ing practices of all members of the firm. This
effectively multiplies the number of lawyers
being “audited” manyfold.

When Bruno arrives he reviews the truse
account records and performs what is known
as a “limited procedural audit” to verify com-
pliance with Rule 1.15. He is particularly
interested in determining whether the mini-
mum recordkeeping requirements set forth in
Rule 1.15-3 have been satisfied. The entire
onsite procedure usually takes less than halfa
day. If technical deficiencies are noted, cor-
rective measures are discussed and there is fol-
low-up to assure compliance. In such cases,
cooperative attorneys are not reported to the
Grievance Committee. However, when seri-
ous violations are noted, particularly where
dishonesty is apparently involved, there is an
immediate referral of the matter to the Office
of Counsel.

The random audit program was designed
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to serve several purposes. First and foremost,
it is an educational initiative. It was intended
to raise the standard of trust accounting prac-
tice in North Carolina by inducing self-study,
maotivating, voluntary compliance and pro-
viding authoritative feedback. I believe rhac
the program has been quite successful in this
regard, When Bruno DeMolli 1s known to be
visiting the district, there is reportedly a
marked increase in fiduciary consciousness.
There are requests for additional copies of the
State Bar Lawyer’s Handbook. Accounts that
have not been reconciled in months are
brought current. Efforts are made to deter-
mine the beneficial owner of the small “mys-
tery” balance which has been carried for sev-
eral years withour attribution. And resolu-
tions are made never again to let the trust
account get out of whack. This kind of activ-
ity “in contemplation of” audit is quite salu-
tary in that it fosters the kind of care and pre-
cision that the handling of other peoples
money requires. The resulting improvements
greatly lessen the likelihood that trust funds
will be inadvertently mishandled and com-
promised. These benefits are usually com-
pounded for those lawyers who actually
receive a visit from Bruno. As those who have
had the experience almost universally artest,
Bruno is a tremendous source of information
and advice and he can generally be counted
upon to assist lawyers and their bookkeepers
in improving their procedures.

Unfortunately, improved procedures are
not proof against stealing, It does appear like-
ly, hawever, that the random audit program is
effective as a deterrent. Certainly, that was the
hope of those who founded the program, and
is the reason many State Bar leaders continue
to support it. Of course, it is very difficult o
establish what may have prevented a tempred
lawyer from stealing. Bur it does seem fair to
suppose that the same “concern” which com-
pels the honest lawyer to go to heroic lengths
to prepare for an audit mighr also figure in a
dishonest lawyer’s decision to resist tempta-
tion. .

Another purpose served by the random
audit program is theft detection. Experience
has shown that the embezzling lawyer,
though often quite clever in the practice of
her profession, is generally a mediocre crook.
This is perhaps because most thefts are ini-
tially rationalized as “borrowings.” The typi-
cal lighe-fingered lawyer, finding herself in
the throes of a temporary cash-flow crisis and
knowing that a big personal injury case will

settle next week, simply borrows from Peter
to pay Paul and gives lictle or no thought to
disguising the transaction. This is, it seems,
most likely to happen in the contexr of solo
practices when no one else is looking.
Inevitably, the PI settlement falls chrough,
necessitating additional “borrowing” from
the trust account. Sooner or later, the lawyer
is so far “out of trust” that a simple compari-
son of the books with the latest bank state-
ment  fairly screams  misappropriation.
Imagine her dismay when Bruno calls for an
appointment. Although his methodology is
not that of a full financial audir, he is always
advertent to irregularities that are in plain
view. Pethaps not surprisingly, a couple of
lawyers have fully confessed on the telephone
as Bruno was trying to schedule his visit.

The State Bars Client Assistance
Committee is presently studying the misap-
propriation problem to see whether there is
anything further the State Bar ought to be
doing to prevent stealing. This is a very
important exercise, Not only are there signif-
icant client interests at stake, but so also is the
credibility of the profession. If it is perceived
that money cannot be confidently entrusted
to lawyers, the wheels of commerce will
almost certainly seize, at least for a time. If
this happens, however, some means of doing
business without lawyers will probably be dis-
covered.

The credibility of the State Bar as a regula-
tory agency is also in play. Credibility is, after
all, purely a matter of perception, and it is
remarkable how differendly the State Bar is
perceived by large elements of 1ts two main
constituencies, the lawyers and the public. A
great many lawyers suppose that the State Bar
is a Gestapo-like organization determined ro
repossess as many law licenses as possible. Any
bold initiative designed to catch more dishon-
est lawyers, such as a decision to target finan-
cial audits by using seatistically valid embez-
zler “profiles,” would probably reinforce this
unfortunate misunderstanding. Likewise, an
ineffectual response to the problem would
likely confirm the widely held, bur mistaken,
belief among the laity that we are primarily
concerned with taking care of our own.

It may be, of course, that we are doing all
that we should. As was mentioned above,
there is no evidence that the problem is quan-
titatively difterent now than ten years ago.
Still, we cannot afford to be complacent. Ar
the very least, we need to continue doing

(Continued on page 43)
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LEGAL ETHICS

How the State Bar Rules on Questions of Legal

Ethics

By ALICcE NEECE MOSELEY

ny member of the North Carolina State Bar (the “Bar”) may

request a ruling from the Bar on the actual or contemplated pro-

fessional conduct of a member of the Bar. Unfortunately, the

process wsed by the Bar to respond to ethics inquiries is unknown

or unclear to many lawyers. The following series of questions and answers are

designed to provide guidance to lawyers who are unfamiliar with or mystified by

the procedure for ruling on questions of legal erhics.

What is the Ethics Commitiee of the
State Bar?

The Ethics Committee is a standing com-
mittee of the Council of the State Bar. It
meets on a quarterly basis in conjunction
with the Council’s quarterly meetings. The
meetings are open to the public. The current
chairman of the committee is Dudley
Humphrey, councilor from the 21st Judicial
District in Winston-Salem. In addidon to the
17 members of the State Bar Council who
serve on the committee, there are ten adviso-
ry members appointed to the commitee.
The advisory members are lawyers from the
general membership of the Bar and include a
law professor from each of the law schools in
North Carolina, All members of the commit-
tee are eligible to vote on any issue coming
before the committee. The president of the
State Bar annually appoints the members of
the Ethics Committee to terms of one year,
There is no limitation on the number of
terms a committee member may serve,

The assistant executive director of the
State Bar, Alice Neece Moseley, is the legal
counsel to the Ethics Committee and pro-
vides legal advice and administrative support
to the committee. Assistant ethics counsel
Deanna Brocker also supports the commit-
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tee. Neither Ms. Moseley nor Ms. Brocker is
a voting member of the committee.

The primary purpose of the Ethics
Committee is to provide advice to the mem-
bers of the State Bar relative to their own eth-
ical dilemmas. In so doing, the committee
applies the provisions of the North Carolina
Revised Rules of Professional Conduct (the
“Rules”) to facts presented by inquiring
lawyers.

What kinds of opinions does the Ethics
Committee issue?

Three kinds of written opinions are issued
by the Ethics Commitree: published opin-
ions, known as “Formal Ethics Opinions,”
which appear in each issue of the State Bar
Journal where they are identified as proposed
opinions with respect to which comment is
solicited; unpublished opinions, known as
“ethics decisions,” which are privately trans-
mitted to inquiring lawyers and concern
matters that are not thought to be of interest
or concern to the broader membership of che
bar; and “ethics advisories,” which are opin-
ions offered by designated staff counsel of the
State Bar to inquiring lawyers who seek
advice about their own contemplated con-
duct. Informal oral opinions that concern a

lawyer’s own actual or contemplated conduct
also may be obtained from the legal staff of

the State Bar.

How do | get an opinion on an ethics
question?

You may call or write to the State Bar. You
also may make an appointment to discuss
your question in person with an appropriate
member of the State Bar staff. Telephone calls
and appointments may be made during the
hours of nine am. to five p.m. Monday
through Friday.

If you call the State Bar, you should tell
the receptionist that you have an ethics ques-
tion. Your call will be directed 1o the assistant
executive director or the assistant ethics
counsel. If the assistant executive director is
not available, your call may be directed to the
executive director. The telephone number of
the Bar is listed at the end of this article along
with the names of the ethics lawyers at the
State Bar.

If you write to the State Bar, your inquiry
may become part of the records of the Ethics
Committee of the State Bar. The records of
the Ethics Committee are public. Therefore,
you may want to express your ethics question
in a hypothetical format. Also, your letter
should indicate that you have provided a
copy to all persons who you believe will be
substantially affected by the question
advanced in the letter. It is particularly
important that you provide a copy of your
inquiry to any lawyer whose conduct may be
at issue in your inquiry. If you have not done
s0, the assistant director will contact you and
ask you to provide a copy to the affected
lawyer. This is done to give the lawyer an

opportunity to comment on the inquiry.

Are there any limitations on the
inquiries addressed by the Bar?

Yes. Opinions will not be provided if the
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material facts of the inquiry are in dispute or
the inquiry requires an interpretation of law
rather than legal ethics. Written inquiries
that disclose a possible violation of the
Revised Rules of Professional Conduct may
be referred to the Grievance Commirtee of
the State Bar for investigation. If a verbal
inquiry discloses a possible violation of the
Rules, the caller may be encouraged ro file a
formal report with the State Bar. An inquiry
regarding a conflict of interest that is the sub-
ject of a pending motion to disqualify coun-
sel will not be answered unless the tribunal
requests that the opinion of the State Bar be
obtained. In these instances, the Ethics
Committee defers to the concurrent jurisdic-
tion of the court to rule on questions of pro-
fessional conduct.

If you telephone or visit the State Bar, you
will receive an oral response to an inquiry
that involves your own actual or contemplat-
ed conduet. Your oral inquiry is confidential.
If your inquiry involves the conduct of
another lawyer, you will be asked to put your
inquiry in a letter to the State Bar. As previ-
ously stated, a copy of the letter must be
mailed to the lawyer whose conducr is in
issue and who may be affected by the opin-
ion rendered in response to the inquiry.
Wiritten inquiries are not confidential.

Verbal inquiries that involve novel ques-
tions that are not clearly answered by the
Rules or by prior published ethics opinions
will not be answered over the phone or in a
conference. The caller will be asked to put
the question in writing for submission to the
Ethics Committee.

May | rely on the verbal advice |
receive in response to a telephone
ethics inquiry?

Yes. Oral ethics opinions (given by phone
or in person) are intended to provide feed-
back and guidance to lawyers who are trying
to deal with difficult ethical dilemmas.
Although an oral opinion is not a formal
ethics ruling because it cannot be reviewed
and approved by the Ethics Commitree, you
may rely upon the advice that you receive
over the phone or in person. If a grievance is
subsequently filed against you, the fact that
you sought and followed cthe advice of the
staff of the State Bar will be the best evidence
of your good faith effort to comply with the
Rules.

THE NORTH CAROLINA STATE BAR JOURNAL

Will the Bar staff review a legal adver-
tisement before it is published or
broadcast?

Yes. Although prior review of an adver-
tisement is not required by the Rules, the
ethics staff of the Bar will provide an advance
informal oral opinion on whether an adver-
tisement complies with Rule 7.1 of the
Revised Rules of Professional Conduct. Rule
7.1 prohibits false and misleading communi-
cations about a lawyer’s services. The adver-
tisement may be submitted in the form of
written copy, tape recording, or, if it is a tele-
vision advertisement, video. Frequendy, the
staff will recommend changes to the adver-
tisement to help the lawyer avoid statements
thar, although not clearly misleading, may
have a tendency to mislead. Like other ver-
bal, informal ethics opinions, an opinion of
the Bar staff on a legal advertisement is not
binding upon the Grievance Commirree of
the Bar if a grievance is subsequently filed.
Nevertheless, compliance with the advice of
the staff is evidence of a lawyer’s good faith
and carries substantial weight with che
Grievance Committee,

When is an ethics advisory issued?

In her capacity as legal counsel to the
Ethics Committee, the assistanr execurive
director initially reviews written inquiries
sent to the State Bar, She determines whether
the inquiry can be answered immediately
with an ethics advisory or should be referred
to the Ethics Committee for initial consider-
ation.

If the written inquiry involves a routine
matter, either of the ethics staff lawyers may
issue an ethics advisory. An ethics advisory is
a written ruling on a question of legal ethics,
which is transmitted in a letcer formar to the
lawyer making the inquiry. Ethics advisories
are designated by the letters “EA” and are
consecutively numbered. A copy of each
ethics advisory is kept on file ac the Bar’s
headquarters. Ethics advisories are sent by
the staff without the prior review of the
Ethics Committee. However, all ethics advi-
sories sent during a quarter are included in
the agenda for the quarterly meeting of the
Ethics Committee and are reviewed and dis-
cussed by the committee at the quarterly
meeting. A lawyer who receives an ethics
advisory prior to its review by the Ethics
Committee may rely upon the advice con-
tained in the advisory unless and until he or
she is notified that the advisory has been

modified. If the committee determines that
an ethics advisory should be modified, the
committee may issue a revision of the ethics
advisory and the inquiring lawyer is
informed and asked to comply. The inquir-
ing lawyer is held blameless for conduct
undertaken in good faith reliance upon the
ethics advisory prior to its modification, The
committee may also determine that the
inquiry raises a question of legal ethics chat is
important to the general membership of the
Bar and withdraw the advisory to publish a
proposed formal ethics opinion.

When is an ethics decision or a formal
ethics opinion issued?

If the assistant director determines that an
ethics inquiry cannot be answered with an
ethics advisory because the inquiry involves a
matter of first impression, relates to the con-
duct of someone other than the inquiring
lawyer, or involves an issue that may be of
concern to the general membership of the
Bar, an ethics advisory will not be issued.
Instead, the written inquiry will be presented
to the Echics Committee for considerarion at
its next quarterly meeting, The committee
will discuss the inquiry and decide on the
appropriate response. The committee will
also decide whether the proposed opinion
should be issued as an unpublished ethics
decision that is privately transmitted to the
inquiring lawyer or published as a proposed
formal ethics opinion. A proposed opinion
will generally be published if the committee
believes that it will be of interest to the mem-
bers of the Bar at large. Proposed opinions
are published in the fournal under the section
captioned “Proposed Ethics Opinions” and
on the State Bar’s website, www.ncbar.com.
Regardless of the significance of the opinion,
the committee generally respects a request
from the inquirer that an opinion not be
published.

A copy of the proposed ethics decision or
formal ethics opinion is provided to the
inquiring lawyer as well as all other interest-
ed persons, including any other lawyer whose
conduct may be in issue, and anyone who
submitted written comments or addressed
the Ethics Committee about the proposed
opinion.

When do proposed ethics decisions
and formal ethics opinions become
final ethics opinions of the State Bar?

Proposed formal ethics opinions are pub-
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lished in the State Bar fournal and on the
State Bar’s websire (www.ncbar.com) with a
notice thar any interested person or group
may submit a written comment or request
to be heard concerning a proposed opinion.
If written comments or requests to be heard
are received about a proposed formal ethics
opinion, it is reconsidered by the Ethics
Committee at its next quarterly meeting
after publication. Written comments or
remarks are carefully considered and debart-
ed. As a result of this reconsideration
process, the Ethics Committee may decide
to amend the proposed opinion and repub-
lish it in the Journal and website for further
comment. Alternatively, the committee may
decide that the proposed opinion is the
proper response to the inquiry and request
that the council approve the proposed opin-
ion as published. A proposed formal ethics
opinion may, on occasion, go through the
reconsideration process several times. (If a
proposed opinion s revised, it will be noted
in the caption of the opinion in the
Journal) On occasion, as a part of the
reconsideration process, difficult or contro-
versial proposed opinions are submitted to a
subcommittee of the Ethics Committee for
closer scrutiny. The subcommittee will meet
berween quarterly meetings to discuss the
inquiry and will make a recommendation to
the full committee at the next quarterly
meeting,

Proposed formal ethics opinions and
ethics decisions are not final until they are
considered and approved by the Council of
the State Bar, typically upon motion made
by the Ethics Committee, at the quarterly
meeting immediately following the publica-
tion or transmission of the opinions in ques-
tion. Of course, if a proposed formal opin-
ion is reconsidered and revised, it will be
republished and will not be submitted to the
council for final approval undil the Echics
Committee determines that no further revi-
sions should be made to the opinion. At the
meeting of the council at which a proposed
ethics decision or formal ethics opinion is
scheduled for final approval, any interested
person or group may request to be heard
before the council’s vote on the proposed
decision or opinion. The council may, in its
discretion, allow or deny such a request.

Where are adopted formal ethics opin-
ions published?

Adopted formal ethics opinions are not
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republished in the Journal Therefore, it is
important to read the introduction that pre-
cedes the “Proposed Opinions” section of
the Jowrnal. The introduction explains
which opinions published in the last edition
of the Journal were finally approved by the
council at its most recent meeting.

All formal ethics opinions are published
on the State Bar’s website (www.ncbar.com)
which is updated after every quarterly meet-
ing. Also, the annual edition of the Lawyers
Handbook, sent to all active members of the
Bar each spring, contains all formal ethics
opinions through the date of publication.
The CD version of the Handbook used on
your computer can be updated quarterly
from the website.

What are “RPC's” and where do | find
them?

In 1997, the North Carolina Supreme
Court repealed the Rules of Professional
Conduct originally adopted in 1985 and
adopred the Revised Rules of Professional
Conduct. When the 1985 Rules were in
effect, the formal opinions issued by the
Ethics Committee were designated
“RPC’s.” The acronym cotresponds to the
name of the Rules under which the opin-
ions were issued. Although the RPC's were
adopted under the superseded (1985) Rules,
they still provide guidance on issues of pro-
fessional conduct except to the extent that a
particular opinion is overruled by a subse-
quent opinion or by a provision of the
Revised Rules of Professional Conduct. The
complete RPC’s are published in the
Lawyer’s Handbook (both the paper and CD
versions) and on the website, Before relying
on an RPC, be sure to check the text of the
Revised Rules as well as the index to be sure
that all subsequent history is considered.

The cthics opinions that were issued
under the Code of Professional
Responsibility, in effect from 1973 through
1985, are called “CPR’s.” They are refer-
enced infrequently in the RPC’s and the for-
mal ethics opinions. You may obrain a copy

of a CPR by calling the Bar.

What can | do to facilitate the pro-
cessing of my ethics inquiry?

Learn the procedures for ruling on ques-
tions of legal ethics. Remember that infor-
mal oral ethics opinions and written ethics
advisories are provided only if the inquiry
involves your own actual or contemplated

conduct. If your inquiry involves the con-
duct of another lawyer, it must be in writing
and your letter to the Bar should indicate
that a copy was mailed to the lawyer whose
conduct is in issue. Remember that no
opinion will be given if the facts are in dis-
pute, the inquiry involves an interpretation
of the law, or the inquiry involves past con-
duct that may be a violation of the Revised
Rules of Professional Conduct. In written
and oral inquiries, state the facts clearly and
succinetly. Do not send copies of pleadings,
documents, and correspondence that must
be waded through to determine the facts or
the ethics dilemma ar issue. Clarify whether
you are asking about your own conduct or
the conduct of another lawyer. Be sure to
ask a specific question and all pertinent col-
lateral questions.

Please call or write as soon as it is clear
that you have an ethics question. Some
questions require research or consultadion.
Because the Ethics Committee meets only
four times a year, questions that are referred
to the commirtee may not receive a respon-
sive opinion for several months. The sooner
the matter is placed on the committee’s
agenda, the earlier you can expect a
response.

Who do | talk to at the State Bar
about a question of legal ethics?

All of the lawyers on staff at the State Bar
are experienced and knowledgeable about
legal ethics. However, the assistant director
and the assistant ethics counsel are primari-
ly responsible for responding to questions of
legal ethics. Please contact us if you have an
ethics problem. We are here to help: L.
Thomas Lunsford II, Executive Director;
Alice Neece Moseley, Assistant Director;
and Deanna Brocker, Assistant Ethics
Counsel.

What is the contact information for
the State Bar?

Telephone: 919.828.4620

Address: PO Box 25909, Raleigh, North
Carolina 27611-5908

Web Address: www.ncbarcom =

Alice Neece Moseley is the assistant director
of the North Carolina State Bar. In that
capacity, she serves s counsel to the ethics and
administrative committees, and is divector of

the CLE and specialization programs.
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PROPOSED ETHICS OPINIONS

Charging a Legal Fee for Participating in Fee Dispute
Resolution Program Prohibited

Rules, Procedure,
Comments

The Revised Rules of Professional
Conduct ook effect on July 24, 1997,
and superseded the Rules of Professional
Conduct (adopted in 1985). All opin-
ions of the Ethics Committee are predi-
cated upon the Revised Rules of
Professional Conduct. The proposed
opinions are issued pursuant to the
“Procedures for Ruling on Questions of
Legal Ethics.” 27 N.CA.C. ID, Sect
.0100. Any interested person or group
may submit a written comment or
request to be heard concetning a pro-
posed opinion. Any such request should
be directed to the Ethics Commirree at
PO Box 25908, Raleigh, NC 27611,
prior to the next meeting of the com-
mittee in Ocrober 2000.

Council Actions

At its meeting on July 21, 2000, the
council adopred the opinions summarized
below upon the recommendation of the
Ethics Committee,

Revised 99 Formal Ethics Opinion 10—
Communicating with Employee of Adverse
Organization in a Criminal Investigation

Opinion rules that a government lawyer
working on a fraud investigation may
instruct an investigator to interview employ-
ees of the target organization provided the
investigator does not interview an employee
who participates in the legal representation
of the organization or an officer or manager
of the organization who has the authority to
speak for and bind the organization.

Revised 99 Formal Ethics Opinion 13—
Supervision of Paralegal Closing a
Residential Real Estate Transaction

Opinion rules that competent practice
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requires the presence of the closing lawyer ac
a residential real estate closing conference to
explain the documents being executed,
answer questions, and advocate for the client
or clients. A nonlawyer may oversee the exe-
cution of documents outside the presence of
the lawyer provided the closing lawyer pro-
vides adequate supervision and is present at
the closing conference to complete the trans-
action.

2000 Formal Ethics Opinion 3—
Responding to Inquiries Posted on a Message
Board on the Web

Opinion rules that a lawyer may
respond to an inquiry posted on a web page
message board provided there are certain
disclosures,

2000 Formal Ethics Opinion 5—
Nonrefundable Advance Fees

Opinion rules that a lawyer may not tell
a client that any fee paid prior to the rendi-
tion of legal services is “nonrefundable”
although, by agreement with the client, a
lawyer may collect a flat fee for legal services
to be rendered in the future and trear the fee
as earned immediately upon receipt subject
to certain conditions.

The council also voted to withdraw an
adopted opinion, 2000 Formal Ethics
Opinion 2, Representation of Remaining
Spouse after Filing Joint Chapter 13
Bankrupecy Petition, upon the recommen-
dation of the Ethics Commirttee, The with-
drawn opinion considered whether a lawyer
who represented a husband and wife on a
joint Chapter 13 bankruptcy petition may
represent only one of the spouses after the
other spouse disappears or becomes unre-
sponsive, This issue will be sent o a sub-
committee for reconsideration,

Ethics Committee Actions

At its meeting on July 19, 2000, the
Ethics Committee voted to withdraw pro-
posed 2000 Formal Ethics Opinion 4,
Acknowledging a Finance Company'’s
Interest in a Client’s Recovery. A subcom-

mittee will be appointed to study the pro-
posed opinion. The committee also agreed
to revise and republish Proposed 99 Formal
Ethics Opinion 15 which originally
appeared in the fournal, Volume 4, Number
4, and to publish two new proposed opin-
ions. These opinions appear below. The
comments of readers are welcomed.

Revised Proposed 99 Formal Ethics
Opinion 15
July 19, 2000
Disclosure of Fraud of Former
Bankruptcy Client

Proposed opinion rules that a lawyer with
knowledge that a former client is defrauding a
bankruptcy court may reveal the confidences of
the former client to rectify the fraud if required
by law or if necessary to vectify the fraud.

Inquiry:

Client seeks advice from Attorney A on
filing bankruptey under either Chapter 7 or
13 of the bankruptcy code. During the
course of the initial meeting, it becomes
apparent to Attorney A that Client has sub-
saantial problems (e.g., preferential pay-
ments to friends or relarives, excessive equity
in property, co-signed loans) that eicher pre-
clude the filing of a Chapter 7 bankruptcy or
significantly raise Client’s anticipated
monthly Chapter 13 payment. Attorney A
describes in detail the problems Client’s case

Captions and
Headnotes

A caprion and a short description of
each of the proposed opinions precedes
the statement of the inquiry. The cap-
tions and descriptions are provided as
research aids and are not official scarte-
ments of the Ethics Comminiee or the
council,
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presents. Clienc thanks Attorney A for his
time and leaves his office.

Several weeks later, at the Section 341
First Meeting of Creditors, Attorney A learns
that Client retained Attorney B to represent
him and has filed a bankruptey petition.
Attorney A recalls that he previously deter-
mined that there were a number of obstacles
to filing bankruptey for Client. Attorney A
believes that Client intentionally failed to
reveal these problems to Attorney B.

Whar is Attorney As obligation under
these circumstances?

Opinion:

The information that Attorney A learned
during his conference with Client is confi-
dential client information that Attorney A
may not disclose to third parties, including
bankruprcy officials and Client’s current
lawyer, unless one of the exceptions to the
duty of confidentiality found in Rule 1.6 of
the Revised Rules of Professional Conduct
applies. Two exceptions to the duty of confi-
dentiality are relevant.

Rule 1.6(d)(3) permits Attorney A to
reveal Client’s confidences if required ro do
so by law. A number of bankruptcy statutes
require disclosure of debrtor’s assets and lia-
bilities and other financial information. 18
U.S.C. §152, a federal criminal statute,
imposes criminal penalties on “a person
who knowingly and fraudulently con-
ceals...any property belonging to the estate
of a debror....” Rule 1.6(d)(3) merely
determines whether a lawyer is permitted
to disclose confidential information, not
whether the lawyer is compelled to do so
by law. Whether a lawyer has a duty to dis-
close confidential information under the
circumstances described abave is a martter
to he determined under 18 U.S.C. §152
and other relevant law. The determination
of thar legal issuc is beyond the scope of
this opinion. See 98 Formal Ethics
Opinion 20.

Rule 1.6(d)(5) permits a lawyer to reveal
confidential information of a client to the
extent that the lawyer reasonably believes
necessary to rectify the consequences of a
client’s criminal or fraudulent act “in the
commission of which the lawyer’s services
were used.” Mere suspicion that Client is
committing a fraud on the court is not suf-
ficient to trigger this exception to the duty of
confidentiality. However, if Attorney A
knows that Client is committing a fraud on
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the court and thac his services were used to
perpetrate the fraud, he may reveal confi-
dential information of his former client as
necessary to rectify the fraud.

If Attorney A knows that the bankruprey
petition is fraudulent and he decides to take
action to rectify the fraud, Attorney should
reveal confidential information of Client
only to the extent necessary. The first step is
a letter to his former client requesting that
Client take action to rectify the fraud. If this
is unsuccessful, disclosure to Client’s currenc
lawyer is permitted under Rule 1.6(d)(5).
Aworney A should inform Attorney B thac
he will notify the bankruptcy administrator
if no action is taken to rectify the fraud or he
does not receive a response from Artorney B.
If Attorney B fails to respond or fails to alle-
viate Attorney As concerns, Artorney A may
notify the bankruptcy administrator.

Proposed 2000 Formal Ethics Opinion 6
July 19, 2000
Implying Early Settlement in Television
Advertisement

Proposed opinion rules thar a television
advertisement for legal services that implies
that an insurance company will settle a claim
more quickly because the advertised lawyer rep-
vesents the claimant is misleading.

Inquiry:

Lawyer A desires to air an advertisement
on television. In the advertisement, two
individuals who appear to be defense coun-
sel for an insurance company, are seated at a
table, having the following conversation:

Senior Lawyer: How do you suggest we

handle this claim?

(Disclaimer — appears on  screen:

Dramatization by actors. No specific

results implied.)

Junior Lawyer: It’s a large claim, serious

auto accident. We could try to deny it or

delay to see if they'll crack.

Senior Lawyer: Who's the lawyer repre-

senting the vicim?

Junior Lawyer: Lawyer A.

(Metallic sound effect; loge of Lawyer A

firm appears.)

Senior Lawyer: Lawyer A? Let’s settde

this one.

Voice over by actor: North Carolina insur-

ance companies know the name Lawyer

A. If you've been injured in an auro acci-

dent...tell them you mean business.

Public Information

The Ethics Committee’s meetings are
public, and materials submitted for con-
sideration are generally NOT held in
confidence. Persons submitting requests
for advice are cautioned that inquiries
should not disclose client confidences or
sensitive information that is not neces-
sary to the resolution of the ethical ques-
tions presented.

Does the advertisement comply with the
Revised Rules of Professional Conduct? Is
the advertisement misleading?

Opinion:

Rule 7.1, Communications Concerning
a Lawyer’s Services, sets forth the essential
requirement for all advertising by lawyers.
The rule states:

A lawyer shall not make a false or mis-
leading communication about the lawyer or
the lawyer’s services. A communication is
false or misleading if it:

(a) contains a material misrepresentation
of fact or law, or omits a fact necessary to
make the statement considered as a whole
not materially misleading;

(b) is likely to create an unjustified expec-
tation abouc results the lawyer can achieve,
or states or implies that the lawyer can
achieve results by means that violate the
Rules of Professional Conduct or other law;
or

(c) Compares the lawyer’s services with
other lawyers’ services unless the comparison
can be factually substandiated.

The advertisement in this inquiry inten-
tionally creates the impression that the
insurance company, and its lawyers, are
anxious to settle a claim brought by Lawyer
A solely because of his repuration, It implies
that the decision to settle the claim is based
upon the representation of the claimant by
Lawyer A without regard for the strength of
the claim or the evidence, Thus, the com-
mercial is likely to create an unjustified
expectation about results that the lawyer
can achieve. Also, it misrepresents the
importance of the myriad of factors that are
taken into consideration by an insurance

CONTINUED ON PAGE 43
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RULE AMENDMENTS

Amendments Approved by the
North Carolina Supreme Court

At its conference on May 4, 2000, the
North Carolina Supreme Court approved
the following amendments:

Amendments to the Trust Accounting
Rules

27 N.C.A.C. Chap. 2, Revised Rules of
Professional Conduct, Rule 1.15, Preserving
the Property of Others

These amendments substantially revise
the trust accounting rules (Rule 1.15-1,
1.15-2, and 1.15-3) in the Revised Rules of
Professional Conduce. The revisions accom-
plish the following: (1) improve the organi-
zation and clarity of the rules; (2) clarify chat
accounts managed by a lawyer as a fiduciary
(trustee, personal representative, guardian,
erc.) are subject to the rules if the lawyer is
compensated for his or her service; (3) spec-
ify that a fiduciary account (as opposed to a
lawyer’s trust account) may be maintained ac
an institution other than a bank (and there-
by earn greater interest); and (4) clarify and
minimize the record keeping required for

fiduciary accounts.

Amendments to the Fee Dispute
Resolution Rules

27 N.CA.C. 1D, Sections .0700 and
0800, 27 N.C.A.C. 2, Revised Rules of
Professional Conduct, Rule 1.5(F)

To encourage the resolution of fee dis-
putes without litigation and without resort
to the disciplinary process, these amend-
ments eliminate non-binding arbitration in
favor of mediation of fee disputes by mem-
bers of the State Bar staff and, if a local bar
so chooses, by a local bar,

Amendments to the Rules for the
Appointment of Counsel for Indigent
Criminal Defendants

27 N.C.A.C. 1D, Rule .0406 and Rule
.0503

The amendments clarify thar the rules do
not prohibit payment of interim fees pend-
ing final determination of an appeal. The
amendments also make cerrain references in
the rules consistent with the Structured

The Process

Proposed amendments to the Rules
and Regulations of the North Carolina
State Bar are published for comment in
the Jowrnal. They are considered for
adoption by the council at the succeed-
ing quarterly meeting, If adopted, they
are submitted to the North Carolina
Court  for  approval.
Amendments become effective upon
approval by the court. Unless otherwise
noted, proposed additions to rules are
printed in bold and underlined, dele-
tions are interlined.

Supreme

Sentencing Act.

Standards for the
Compensation Law Specialty

27 N.C.A.C. 1D, Section .2700

The standards establish the requirements
for certification as a specialist in workers
compensation law. In addition to substantial
involvement in the practice of workers’ com-
pensation law, an applicant must satisfied
CLE and peer review requirements, and pass
an examination in the practice area.

Workers’

Amendments for Which Supreme
Court Approval is Pending

At its meeting on July 21, 2000, the
council voted to adopt amendments to vari-
ous sections of the rules of the State Bar, The
following amendments are now pending
before the North Carolina Supreme Court

for approval:

Reinstatement of Suspended
Lawyers

27 N.CA.C. 1B, Section .0100,

Discipline and Disability of Attorneys, Rule
0125

The amendments provide a more work-
able timetable for the reinstatement of
lawyers whose licenses are suspended for dis-
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ciplinary offenses. A lawyer who is suspend-
ed for 120 days or less is eligible for rein-
statement at the end of the suspension peri-
od, or ten days from the filing of a reinstate-
ment petition, whichever is later. A lawyer
who is suspended for a period of more than
120 days is eligible for reinstatement ar the
end of the suspension period or 30 days from
the filing of the reinstatement petition,
whichever is later.

Amendments to the IOLTA Rule

27 N.CAC., 2, Revised Rules of
Professional Conduct, Rule 1.15-4, Interest
On Lawyers’ Trust Accounts

Comments

The State Bar welcomes your com-
ments regarding proposed amendments
to the rules. Please send a written
response to L. Thomas Lunsford 11, The
North Carolina State Bar, PO Box
25908, Raleigh, NC 27611.

The revisions to the IOLTA (Interest on
Lawyers Trust Accounts) rule in the Revised
Rules of Professional Conduct make the rule
consistent with the amendments o the other
trust account rules (Rules 1.15-1, 1.15-2,
and 1.15-3) approved by the Supreme Court
this quarter.
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Proposed Amendments

Proposed Amendments to Discipline
and Disability Rules

Amendments to Permit Referral to
Lawyer Assistance Program

27 N.C.A.C. 1B, Section .0100

These proposed amendments to the
Discipline and Disability Rules allow the
Grievance Committee to refer a martter to
the Lawyer Assistance Program (LAP) if the
Grievance Commirttee determines that the
alleged misconduet is primarily aceriburable
to a problem with substance abuse. A ver-
sion of this proposed rule was adopred by the
council in April and sent to the Supreme
Court for its approval. The Court requested
the addition of language describing the effect
of a respondent’s successful completion of a
rehabilitation program. The proposal is
amended in accordance with the Supreme
Court’s recommendation. In addition, at the
request of the Lawyer Assistance Program
Board, the rule is further revised to allow a
referral to LAP if the committee determines
the alleged misconduct may be ateributable
to the respondent’s mental health problem.

Amendments to Rule .0106 are repub-
lished at this time although the council
approved the amendments on July 21, 2000.
The amendments to Rule .0106 will be sent
to the Supreme Court for approval together
with the amendments to Rule .0112 because
of the cross-references in the rules.

Rule .0112 Investigations:
Determination

m f at any time before a finding of
probable cause, the Grievance Committee

determines that the alleged misconduct is

rimarily ateri e _respondent’

Initial

% abuse or mental lem

the Committee may refer the matter to the
Lawyer Assistance l@gm
respondent must consent to the referral and
must waive any right of confidentiality that
the respondent might otherwise have had
regarding communicati i rson
acting under the supervision of the Lawyer
Assistance Program Board.

If the responde lly completes
t_llg mha_b:hmtmn prugram, the Grievance
nsider that as itigat-

ing factor and may, for good cause shown,
dismiss the grievance. If the respondent
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fails to complete the rehabilitation program
or fails to cooperate with the Lawyer

Assistance Program Board, the failure will
be reported to the chairperson of the
Grievance Committee and the investigation

of the grievance will resume.

Rule .0106, Grievance Committee
Powers and Duties

The Grievance Committee will have the
power and duty

(11) in its discretion, to refer grievances
primarily attributable to unsound law office
management to Hﬂﬂd—ﬁpemmﬁg

nce pro in 1cc01dfmce with
Rule .01 12[11) of this subchapter.

(12) in its discretion, to refer grievances
primarily attributable to the respondent’s
substance abuse or mental health problem

he Lawvyer's Assistance i
accordance with Rule .0112(k) of this sub-
chapter.

Amendments to Permit District Bar
Grievance Committees to Recommend
Referral to Lawyers Assistance
Program

This proposed amendment authorizes
district bar grievance committees to recom-
mend that the Grievance Committee refer
appropriate matters to the State Bar’s Lawyer
Assistance Program pursuant to proposed
Rule 0112 (j) (see above).

27 N.C.A.C. 1B, Section .0200

Rule .0202 Jurisdiction & Authority of
District Grievance Committees

(e) Auchority of District Grievance
Committees - The district grievance com-
mittee shall have authority to

(4) find facts and recommend whether or
not the State Bar’s Grievance Committee
should find that there is probable cause to
believe that the respondent has violated
one or more provisions of the Revised
Rules of Professional Conduct. The dis-
trict grievance committee may also make
a recommendation to the State Bar
regarding the appropriate disposition of
the case, including referral to the Lawyer

Assistance Program pursuant to Rule
0112(j) or to a program of law office

management training approved by the
State Bar;

Proposed Rules To Make the Collection
of Judicial District Bar Membership
Fees Consistent with State Bar
Procedures

In the last edition of the Jowrnal, new
rules regulating the collection of annual
membership fees by local judicial districe
bars were published for comment. Several
district bars commented that the proposed
rules would be financially burdensome. In
response, the proposed rules were amended.
These amendments appear in bold below;
however, the rules are being proposed for
adoption in their entirety. Among other
things, the proposed rules require district
bars that collect annual dues to do the fol-
lowing; establish a fiscal year that is not a cal-
endar year; adopt a date 90 days from the
date of first bill as the date upon which the
dues will be deemed delinquent if not paid;
if a district chooses to assess a late fee, limit
the late fee to no more than $30 if dues are
not paid by the delinquency date; report any
delinquent lawyers to the State Bar; provide
an accounting for the funds collected; limit
the assessment of dues from lawyers who
move from one judicial district bar to anoth-
er; and prohibit hardship waivers of dues
payments or penalties unless the State Bar
has previously granted a waiver.

27 N.C.A.C. Chapter 1A

Section .0900 Organization of the
Judicial District Bars

Rule .0902 Annual Membership Fee

If a judicial districe bar elects to assess an
annual membership fee from its active mem-
bers pursuant to N.C.G.5. §84-18.1(b), the
following procedures shall apply:

(a) Notice to State Bar. The judicial dis-
trict bar shall notify the North Carolina State
Bar of its election to assess an annual mem-
bership fee each year at least 30 days prior to
mailing ro its members the first invoice
therefore, specifying the amount of the
annual membership fee, the date afrer which
payment will be delinquent, and the amount
of any late fee for delinquent payment.

(b) Accounting to State Bar. No later
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than 30 days after the end of the judicial dis-
trict bar’s fiscal year, the judicial diserict bat
shall provide the North Carolina State Bar
with an accounting of the annual member-
ship fees it collected during such judicial dis-
trict bar's fiscal year.

(c) Delinquency Date. The date upon
which the annual membership fee shall be
delinquent if not paid shall be not later than
90 days after, and not sooner than 30 days
after, the date of the first invoice for the
annual membership fee. The delinquency
date shall be stated on the invoice and the
invoice shall advise each member that failure
to pay the annual membership fee must be
reported to the North Carolina State Bar and
may result in suspension of the member’s
license to practice law.

(d)_Late Fee. Each judicial district bar
may impose, but shall not be required, to
impose a late fee of any amount not to

exceed thirty dollars ($30.00) for non-pay-
ment of the annual membership fee on or
before the stated delinquency date.

(e) Members Subject to Assessment.
Only those lawyers who are active members
of the a judicial district bar enthefrseday-of

thre—rehetal-distrietbasstsealvesr may be
assessed an annual membership fee. Any A

lawyer who joins the a judicial district bar
duing after the beginning of its fiscal year
shall be exempt from the obligation to pay
the annual membership fee for that fiscal

year @yi@m@&m&m

bershm fee to anor_her ludlcml dlsr_rlct ba_r
with a ﬁscal year that runs mtgrrmngusl;s

w1th [heﬁsca] year ofthe. lawvers new mch-
cial district bar.
(F) Hardship Waivers. A judicial district

bar may not grant any waiver from the obli-

gation to pay the judicial district bar’s annu-
al membership fee or any late fee unless the
lawyer requesting the waiver is granted a
waiver of the lawyer’s annual membership fee
to the North Carolina State Bar for the com-
parable period.

(g) Reporting Delinquent Members to
State Bar. Twelve months after the debn-
greney-datefor-payment-of date of the first
invoice for the annual membership fee, the
judicial district bar shall report to the North
Carolina State Bar all of its members who
have not paid the annual membership fee or
any late fee.

.0903 Fiscal Period

To avoid conflict with the assessment of
the membership fees for the North Carolina
State Bar, each judicial districc bar that
assesses a membership fee shall adope a fiscal
year that is not a calendar year. m

Proposed Ethics
Opinions
CONTINUED FROM PAGE 40

company, ot its lawyers, when deciding
whether and for how much a claim should
be sertled. Therefore, the advertisement does
not comply with the Revised Rules of
Professional Conduet.

Proposed 2000 Formal Ethics Opinion 7
July 16, 2000
Charging a Legal Fee for Participation
in the Fee Dispute Resolution Program
Proposed opinion rules that a lawyer may
not charge the client a legal fee for the time
required to participate in the State Bar’ fee dis-
pute resolution program.

Inquiry:

Rule 1.5(f) of the Revised Rules of
Professional Conduet requires a lawyer with
a fee dispute with a client to participate in
the North Carolina State Bar's program of
fee dispute resolution. The rule provides as
follows:

(f) Any lawyer having a dispute with a
client regarding any fee for legal services
must: (1) make reasonable efforts to advise
his or her client of the existence of the North
Carolina State Bar’s program of fee dispute
resolution at least 30 days prior to initiating
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legal proceedings to collect the disputed fee;
and (2) participate in good faith in the fee
dispute resolution process if the client sub-
mits a proper request.

Client filed a fee dispute petition with the
State Bar. Client’s lawyer, Attorney A, sent his
written response to the State Bar. Attorney A
also added $1,150 to Client’s bill for the time
and expense associated with drafting the
response to the fee dispute petition. May
Attorney A charge Client for the time
expended in preparing a response to a fee dis-
pute petition or otherwise participating in
the fee resolution program of the State Bar?

Opinion:

No. Participation in the fee dispute reso-
lution program is not a legal service that the
lawyer provides to the client. Rather, Rule
1.5(f) mandates participation in the pro-
gram if requested by a client. Moreover, the
rule mandates that a lawyer participate in
good faith, The program minimizes the
adverse effects of fee disputes with clients
and helps to prevent the filing of grievances
against lawyers. Participation is a profession-
al responsibility that advances the interests
of the public and the Bar, and it is improper
for a lawyer to charge a client for the time
expended to participate. See alo 27
N.C.A.C 1D, Section .0702 (“The State Bar
shall implement a fee dispute resolution pro-
gram....which shall be offered to elients and
their lawyers at no cost”). =

If You Knew Bruno

(Continued from page 35)

what we are already doing well. We need to
keep Bruno, who is approaching retirement,
in the ballgame for as long as we can, We
might also want to hire one or more addi-
tional Brunos. That sounds like a good idea,
of course, but I doubt that it will be possible.
Brunos are mighty rare. In that regard [ am
reminded of a story told by Coach Dean
Smith at an alumni gathering shortly after
the Tar Heels won the national champi-
onship in 1982. As T recall, he said that he
happened to be standing among a large
group of people ar another social function
earlier in the week and had overheard one
Carolina fan commiserating with another
regarding the then recent decision of star for-
ward James Worthy to forego his last year of
eligibility and jump to the NBA. The gentle-
man was heard to say, “Dont worry. Ol
Dean will just go out and get himself anoth-
er Worthy.” After recounting this conversa-
tional fragment, Coach Smith sighed audi-
bly, shook his head and said, “That fellow
couldn’t have been more wrong. Ol' Dean
will never find another Worchy.”

In much the same vein I'm here to tell you
that [ doubt we will ever find another Bruno. m

L. Thomas Lunsford 11 is the executive director
of the Nerth Carolina State Bar.
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DISCIPLINARY

DEPARTMENT

Five Attorneys Disbarred

Disbarments

Former Wilson attorney Reginald Scott
surrendered his license to the DHC and was
disbarred pursuant to a consent order dated
May 25, 2000. Scott misappropriated client
funds.

Garry D. Owens of Currituck County
surrendered his license to the DHC and was
disbarred pursuant to a consent order dated
June 5, 2000. The order found that Owens
abandoned his trust account responsibilities.

Two lawyers surrendered their law licens-
es to the Council of the North Carolina State
Bar and were disbarred on July 21, 2000.
William G. Ijames Jr. of Lexington and
Robert B. Herbert Jr. of Raleigh each admir-
ted misappropriating fiduciary or client
funds.

On July 21, 2000, a Stanly County
Superior Court Judge disbarred Albemarle
attorney Richard Lane Brown III after
Brown pled guilty to perjury, obraining
property by false pretenses, and numerous
counts of embezzlement.

Suspensions

Pursuant to a consent order entered in
June 2000, the Disciplinary Hearing
Commission found that Fayetteville attorney
Leon Lee failed to file rimely tax returns. Lee,
who had been suspended from the practice of
law following a 1997 disciplinary hearing and
who had not yet been reinstated, was sus-
pended from the practice of law for five years
for the violations found in the June 2000
order. The DHCs current order of suspension
was made effective November 5, 1999, the
first day on which Lee would have been eligi-
ble for reinstatement from the 1997 order,
had he complied with all terms of thar order.

Stayed Suspensions

Following a two-day hearing in April
2000, the Disciplinary Hearing Commission
suspended the law license of High Point
attorney ]. Brooks Reitzel for three years.
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The suspension was stayed for three years,
upon a variety of conditions. The DHC
found that Reitzel engaged in a conflict of
interest in a bankruptey case, failed to make
required disclosures to the bankruprey courr,
and failed to withdraw when required by the
Rules of Professional Conduct to do so.

Robert W. Adams, who practices in
Hickory, was disciplined by the DHC fol-
lowing a hearing on April 14, 2000. The
DHC suspended Adams’ law license for
three years, but stayed all but nine months of
the suspension on various conditions. The
Commission found that Adams failed o file
individual state income tax rerurns for 1994-
1996.

John Harmon of New Bern was tried
before the DHC on May 25, 2000. The
Commission suspended Harmon's law
license for five years, and stayed the suspen-
sion for five vears, on various conditions.
The order found that Harmon neglected
two matters, caused significant prejudice to
his clients, and recklessly made false repre-
sentations to the State Bar Grievance
Committee.

Greensboro lawyer Walter T. Johnson Jr.
was suspended from the practice of law for
six months, and the suspension was stayed
for one year on various conditions pursuant
to a consent order dated July 25, 2000. The
order found that Johnson neglected client
macters and failed to keep clients informed
of the status of their cases.

Kenneth N. Barnes of Raleigh received a
six month suspension, which was stayed for
three years pursuant to a consent order
entered on June 23, 2000. The order found
that Barnes filed frivolous claims, neglected
client martters, and made reckless misrepre-
sentations to a court.

Fred J. Williams of Durham was disci-
plined by the DHC on July 14, following
Williams' plea of guilty to felonious posses-
sion of cocaine. The Commission suspended
Williams' law license for three years, and
stayed all burt six months, on various condi-
tions. The suspension was made effective
retroactively to the date on which Williams

ceased practicing law pursuant to an interim
suspension order.

Censures & Reprimands

Charlotte attorney Sharon Jumper was
reprimanded by the Grievance Committee
on January 20, 2000. The committee found
that Jumper failed to respond in a timely
fashion to letters of notices sent to her by the
State Bar in four matters,

Hendersonville attorney William C.
Shumway was reprimanded by the
Grievance Committee on January 20, 2000,
for failing to respond in a cimely fashion to a
letter of notice from the State Bar.

T. O. Siokes 111 of Greensboro was repri-
manded by the Grievance Committee on
January 20, 2000. The commitee found
thar Stokes negotiated a sectlement check
without having first complied with the
insurance company-payors conditions of
setclement.

Two Greensboro attorneys were repri-
manded on April 13, 2000, for misconduct
arising out of the same domestic case. The
Grievance Committee found that Jodi A.
Ernest and Angela C. Foster of Greensboro
undertook the case without adequate prepa-
ration and failed to make the extent of their
representation clear to the client.

Romallus O. Murphy of Greensboro was
reprimanded by the Grievance Committee
on April 13, 2000. The committee found
that Murphy failed to explain proceedings in
a case to his client so that the client could
understand the proceedings and make an
informed decision about her legal matter.

Notice of Intent to Seek
Reinstatement

Individuals who wish to note their con-
currence with or opposition to the Petition
should file written notice with the
Secretary of the State Bar, PO Box 25908,
Raleigh, NC 27611, before November 1,
2000.

(Continued on page 54)
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IOLTA UFPDATE

IOLTA Update

Financial

As reported earlier, income for 1999 ($3.1
million) was significantly lower than income
for 1998 ($3.9 million) bur was a slighe
increase over the 1997 total when we exceed-
ed $3 million for the first time. IOLTA pro-
grams nationwide have reported declining
income over the last year due to decreased
interest rates, increased bank service charges,
and decreased account activity, In Norch
Carolina, income for the first quarter of 2000
continued to decline, though income
improved in the second quarter in what we
hope is a reversal of the downward trend.
IOLTA programs around the country are con-
tinuing to monitor this situation and to work
to find ways to enhance IOLTA income. For
example, in North Carolina we are approach-
ing a number of major banks to encourage
establishment of a tiered interest rate serucrure
that would give higher interest rates to
accounts with higher average daily balances.
One bank has established such a scructure.

Grants

With carryover from our extraordinary pre-
vious year, we had approximartely the same
amount of funding available for making our
grants for 2000. IOLTA is administering $3.1
million in year 2000 grants (compared to just
over $3 million in 1999 grants). Grant appli-
cations for 2001 are now available with an
October 2 deadline, Grant decisions will be
made by the IOLTA Board in early December
and announced before the end of the year,

IOLTA Litigation Update

We continue to monitor the progress of
two cases involving challenges to TOLTA
programs:

Texas. As reported earlier, in January the
federal district court for the Western District
of Texas in Austin dismissed with prejudice all
claims against the mandatory Texas IOLTA
program. The opinion reviewed and dis-
missed both the First Amendment and the
Fifth Amendment taking challenges. This
decision is being appealed to the Fifth Circui.

Washington. In the case from the state of
Washington, the mandatory IOLTA program
for LPO’s (Limited Practice Officers author-
ized to handle real estate transactions) is
being challenged. The district court had
granted summary judgment in favor of the
Legal  Foundation of  Washington
(Washington state’s IOLTA program), and
the case is on appeal to the Ninth Circuir.
Oral argument was held February 9, 2000,
Both the NC IOLTA program and the NC
Bar Association signed an amicus brief in
support of the Washington program.

The IOLTA Board continues to monitor
further developments in these cases. We will
keep you informed as this lirigation progresses.

Long Range Plans

At s fall meetings the IOLTA Board con-
tinues to do long range strategic planning,
The board has reviewed its operations poli-
cies and is now reviewing grantmaking poli-
cies in an effort to make the most effective
use of our grant funds. m

New Participants

IOLTA is a non-profit organization creat-
ed by the State Bar and approved by the
North Carolina Supreme Court. TOLTA
works with lawyers and banks across the state
to coordinate income generated from partic-
ipating lawyers’ pooled trust accounts for the
purpose of funding grants to providers of
civil legal services for the indigent and to fur-
ther the administration of justice. Currently,
60% of all eligible North Carolina attorneys
participate in [OLTA. We also have the par-
ticipation of a majority of all North Carolina
banks, including the states largest bank.

Participation in IOLTA does not affect a
lawyer’s trust account practices and never
affects the principal balance of the account.
The parricipating bank calculates and remits
all accumulated interest, less service charges,
directly to IOLTA. Lawyers still retain com-
plete discretion to determine whether a trusc
deposit is of sufficient size or duration to jus-
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tify placement in a separate interest bearing
account for a client,

To learn more about the IOLTA program
or to become a participant, please call the
1OLTA office ar 919/828-0477.

The following law firms have joined the
IOLTA Program since March 2000.

Baity Jr., Bill ].; Statesville
Balsame, Salvatore; Charlotte
Bogle, Ronald Edward;: Raleigh
Borhanian, Shahin S.; Chapel Hill
Bowen; Heather [.; Mount Airy
Boyee, Stephen A.; Winston-Salem
Brenner, Lawrence H.; Carrboro
Briggs, Charles R.; Elkin

Byrne, Michael C.; Brevard
Cardwell, Vernon E.; Madison
Clark, Newton ¢ Evans; Wilmington
Chraige, Lawrence S.; Wilmington
Crawford, Kristi L.; Durbham
Davis, Wright, Tremiane; Charlotte

Dyson, Bradford & Kilbourne; Raleigh

Earls, Thomas A.; Cary

Faison, Delovis [.; facksonville

Ferris [r., David J.; Raleigh

Fortner, Dionne Loy; Clayton

Fox, Jennifer; Pinehurst

Friedrich, Alfred A.; Raleigh

Gilidewell IV, Powell Wi; Reicsville

Hartley, David V; Lillington

Hensley Jr., Robert Ecward: Asheville

Hodgdon Law Offices; Raleigh

Jobnson Law Firm; Greenville

Kinlaw, Vance E.; Greensboro

Krusch, Alan R.; Charlotte

Lea HI, James W.: Wilmington

Leath, William B; Charlotte

Lirtle & Associates; Chapel Hill

Long Jr., C.R.; Winston-Salem

Lugbill, Ron G.; Cullowhee

MreGee, Michael H.; Charlotte
(Continied on page 54)
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BAR UPDATES

Raleigh attorney
James K. Dorsett III
was selected by the
Nominating
Committee for elec-
tion to the office of
vice-president of the North Carolina State
Bar. The election will take place in October at
the State Bar's Annual Meeting,.

A partner with Smith, Anderson, Blount,
Dorsett, Mitchell & Jernigan, LLE Dorsett
practices in the area of civil litigation with a
concentration in business and commercial
cases, products liability, and personal injury
matters. After earning his undergraduarte
degree from Davidson, he graduated from
Wake Forest University School of Law in
1977 and was admitted to the practice of law
that same year.

Dorsett has been a State Bar Councilor rep-
resenting the Tenth Judicial District since 1991

Dorsett

and currently serves as chairman of the
Grievance Committee. In the past he has
chaired both the Publications and Professional
Organizations Committees and been vice-chair
of the Paralegal Committee. Additionally,
Dorsett  has served on the Executive,
Administrative, Policies and Procedures, and
Consumer Protection Committees.

Long active in the legal communicy,
Dorsett served two terms as a director of the
Wake County Bar Association and as chairman
of its Scholarship and Endowment Commitcee
and on the Lawyers' Support Commiteee. He
has also served on the boards of East Central
Community Legal Services, the WCBA
Volunteer Lawyers Program, and Legal Services
of North Carolina. In 1996 Dorserr was
statewide co-chair for LSNC's record Access to
Justice Campaign. Recently, he was elected o
the Board of Directors of both the American
Counsel Association and the International

Dorsett Nominated as Vice-President

Society of Barristers. Dotsett is also 2 member
of the North Carolina Bar Association, North
Carolina Association of Defense Attorneys and
American Bar Association. In 1997 he was
elected to membership in the American Board
of Trial Advocates (ABOTA).

In addition to work with other civic organ-
izations, Dorsett has been a volunteer “Big
Buddy” and fundraiser with the Loaves &
Fishes Ministry, and served on the Board of
Directors for Wake Up For Children. He is
also a member of White Memorial
Presbyterian Church.

Dorsett has remained an avid tennis play-
er since playing varsity tennis for Davidson.
He especially enjoys family activities, sports
and travel, as well as classical music and read-
ing historical novels, biographies, and fiction.
Jim, his wife, Wynn, and their four children,
Elise (12), Rush (10}, James (8), and Grace
(3) make their home in Raleigh. m

Greensboro attor-
ney William Steven
Allen Sr. is a gradu-
ate of NC A&T
State  University.
Allen earned his JD
from UNC-Chapel
Hill in 1978 and was
admirred to the prac-

Five New Members Join the DHC

tice of law in 1979. He was a Superior Court
Judge for the 18th Judicial District from
1989-1996, and has worked as a solo pracu-
tioner since 1997. Allen is a member of the
Greensboro  Bar  Association, NC
Association of Black Lawyers, and the
Guilford County Association of Black
Lawyers (where he served as vice-president).
Allen is also a former vice-president of the
NC Bar Association.

Charles Ernest Barnes is a resident of
Raleigh and a graduate of North Carolina
A&T University in Greensboro. He is a
retired account executive with Levi Strauss
and Company. Currently, he owns and oper-
ates Barnes' Consulting which specializes in
small business management. Barnes received
numerous achievement awards in the field of
business management,

Atcorney T. Paul Messick Jr., a
Burlington resident, earned undergraduare
degrees from UNC-Chapel Hill and
Universite de Lyon in Lyon, France. In 1974
he graduated from the law school at UNC-
Chapel Hill, was admitted to the practice of

law, and began practice with the firm of
Messick, Messick & Messick. From 1990-
1998, Messick served the State Bar as a
councilor for Judicial District 15-A. He is
also a member of the NC Bar Assaciation,
NC Academy of Trial Lawyers, and
Alamance County Bar Association.

Raleigh attorney Carlyn Poole graduated
from Texas Tech University and earned her JD
from UNC-Chapel Hill in 1979. That same
year she was admitted to the practice of law
and joined the firm of Tharrington Smith,
where she has practiced ever since, Poole is a
board certified specialist in family law; and a
member of the Wake County Bar Association
(president 1991), NC Bar Association (vice-
president from 1992-94), and American
Academy of Matrimonial Lawyers.

Lorraine Stephens is a Raleigh resident
and graduate of St. Augustines College. She
is a 23-year veteran of IBM who, for the past
eight years, has been the president of L.
Stephens & Associates, Inc., which offers
training on how to effectively use computers
to increase productivity. m
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BEAR UPDATES

Client Security Fund Reimburses Victims

At its July 19, 2000 meeting, the North
Carolina State Bar Client Security Fund
Board of Trustees approved payments of
approximately $65,000.00 to eight clients
who suffered financial losses due to the
misconduct of North Carolina lawyers.

The payments authorized were:

1. An award of $6,800.00 to a former
client of William Gerald who previously
practiced law in Raleigh, NC. The board
found that the client retained Gerald to
represent him in a criminal matter and that
Gerald failed to do any work that benefit-
ed the client, Gerald was disbarred on
December 11, 1998.

2. An award of $2,500.00 to the med-
ical providers of a former client of Gary D.
Henderson of Kernersville, NC. The board
found that the client retained Henderson
to represent him in a personal injury mat-
ter and failed to pay the medical providers
from the insurance settlement. Henderson
was disbarred on April 4, 1997.

3. An award of $425.00 and

$24,334.59 to the buyer and seller, respec-
tively, in a real estate transaction handled
by Alton G. Murchsion III of Charlotre,
NC. The board found that Murchsion was
retained to handle a loan closing for a
church and failed to pay the seller the
entire amount owed from the loan pro-
ceeds. The board also found that
Murchison failed to pay a $425.00 rite
insurance premium on behalf of the buyer.
Murchison was disbarred on April 14,
2000,

4. An award of $1,586.16 to a former
client of Reginald Scott of Wilson, NC.
The board found that Scott was retained to
handle a personal injury matter and failed
to pay the medical providers. The board
voted to reimburse the medical providers
on a pro rata basis and reimburse the client
for the medical providers she had already
paid. Scott was disbarred on May 25,
2000.

5. An award of $6,326.85 to a former
client of John C. Stiles of Cary, NC. The

board found that Stiles was retained to
handle a personal injury matter and failed
to pay the client’s medical providers. Stiles
was disbarred on April 14, 2000.

6. An award of $65.50 and $734.17 o
the buyer and seller, respectively, in a real
estate transaction handled by J. Edward
Welborn of Greensboro, NC. The board
found that Welborn failed to pay the titde
insurance premium and the property taxes.
Welborn was disbarred on January 21,
2000,

7. An award of $8,378.27 to a former
client of J. Edward Welborn. The board
found that Welborn was the closing attor-
ney for a loan refinance and failed to pay
several creditors from the loan proceeds.

8. An award of $14,312.51 to a former
client of J. Edward Welborn. The board
found that Welborn was retained to handle
a loan refinance and failed to pay creditors,
the title insurance premium, and the prop-
erty taxes from the loan proceeds. m

State Bar Welcomes New Staff

o\

.‘. .-"-1:{ Sl A
Childree

The new assistant to the financial inves-
tigarors is Kimberly Blackburn. Blackburn
has four years of prior experience as an
administrarive assistant.

Lenita Childree joined the State Bar
staff as an assistant in the membership
department. Childree, who moved to
Narth Carolina from Georgia in 1983, has
23 years of prior experience.
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Ashley Council (not pictured) is the
State Bar’s summer clerk., Council earned
an Associate of Arts Degree from Peace
College in 1993 and a BA in History from
UNC-Chapel Hill in 1995. She warked as
a paralegal for three years in Wilmington
for Stephen E. Culbreth, Attorney at Law.
This fall Council will enter her final year of
law school at Campbell University.

Tobia E. Cuney has joined the State Bar
as a legal secretary in the office of counsel.
Cuney attended Los Angeles City College
and has over 15 years experience with
administrative support in the corporate
and private sectors.

The newest member of the State Bar’s
IOLTA staff is Pamela L. Smith (not pic-
tured). Smith, who is currently attending
UNC-Chapel Hill, joins the Bar as an
administrative assistant.

The State Bar welcomes Carol Weber
who joins the office of counsel as a legal
secretary. Weber earned an AAS in
Accounting from Wm. Rainey Harper in
Algonquin, Illinois. She has numerous
years of experience including work as a
legal secretary. m
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Audit

North Carolina
State Bar

Independent Auditors' Report

We have audited the accampanying balanee sheets of The North
Carolina State Bar as of Decemnber 31, 1999 and 1998, and the relac-
ed statements of revenues, expenses and fund balance, changes in
fund balance, and cash flows for the years chen ended. These finan-
cial statements are the responsibilicy of The Morth Carolina State
Bar's management. Qur responsibilicy is to express an apinion on
these financial sratements based on our audics,

We conducted our audits in accordance with generally accepred
auditing standards. Those standards require thar we plan and per-
form the audits o obrain reasonable assurance abour whether the
financial saatements are free of material misstacement.  An audic
includes examining, on a test basis, evidence supporting the amounts
and disclosures in the findncial smements, An audi also includes
assessing the accounting principles used and significant estimaces
male by management, as well as evaluating the overall financial state-
ment presentation. We believe thar our audits provide a reasanable
basis for our opinion.

In our epinion, the financial statements referred 1o above pres-
ent faiely, in all material respects, che financial position of The North
Carolina State Bar as of December 31, 1999 and 1998, and the
results of its operations and its cash flows for the years then ended in
conformiry with generally accepted accounting principles.

Raleigh, Morth Carolina

January 26, 2000

Balance Sheets

December 31,

1999 1998
Assets
Current Assets:
Cash and cash equivalents  $3,230,784  $4,023,247
Regeivable from Continuing,

Legnl Education 1,229 1,124
Regeivable fram

Client Security Fund 56 424
Receivable from [OLTA 121 254
Other receivables 40,223 48,750
Prepaid expenses 5,408 15,842
Total Current Assets 3,277,821 4,089,641
Property and Equipment, at cost

Land 185,500 185,500
Building 838,039 838,039
Cﬂmpll:er ﬂlll\pi'“l!“{

and sofrware 329411 223232
Furniture and

affice equipment 368,158 251,606
Automobiles 46,336 46,336
Construetion in progress 273123 491440

3,040,567
Accumulated depreciation  (L280.362)
1,760,205 871,834
Investments, at amertized cost]5,536 20,860
Financing Costs, ner of
accumulaced amortization of
£1,572 and $579 in 1999
and 1998, respectively 13,328 14,321
Toral Assets $5,066,890  §4,996,656

2,036,153

Liabilities and Fund Balance

Current Liabilites

Accounts payable 545,504 $148,725
Pension conuibucion payable 163,770 141,554

Dues collected in advance 1,007,475 1,085,030
Unexpended grant 33,174 29,530
Accrued vacation 60,308 49,801
Other accrued expenses 17,504 12,369
Current portion of

lang-term debt 53.926 30983
Total Current Liabilities 1,381,661 1,517,998
Long-Term Debe, less

current portion 1,025,102 1,079,028
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Fund Balance

Operating 20660,127 2399630
2000127 2,399,630
Total Liabilities and
Fund Balance $5,066,890  $4,996,656
Statements of Revenues, Expenses and Fund Balance
Years Ended December 31,
1999 1998
Revenues
[Dues $2,978,419 $2,871,515
Penaley fees 21,665 20,175
Bar magazine income 53,845 54,711
Professional corporations 28,254 28,690
Interest income 190,625 166,022
Renl incame 15,975 28,477
Other 133,507 155,680
Support from Continuing
Legal Educatian 48,352 57,920
Total Revenues 3570642 3,383,190
Expenses
Salaries and wages 1,611,688 1,380,575
Employee benefits, including
pension plan contributions
and payrall fxes 376,845 310,207
Deach benehic 6,000 6,000
Council and commitece
meetings, including
officers' travel 294,081 278,411
Lawyers’ Assistance
Program expenses 183,939 185,135
Publications, postage,
printing, and office supplies 336,796 409,613
Equipment rental
and maincenance 149,668 48,203
Telephane 36,318 29,921
Insurance and bond 12,760 12,262
Professional fees 10,853 9,344
Depreciation 119,548 101,083
Building mamenance 32,290 21,170
Utiliries 36,314 39,550
Orher building expenses 4,271 2,10
Diisciplinary proceedings 55436 57,148
Travel and awtomabile 43,338 37,870
“Total Expenses 3,310,145 2,928,593
Exeess of Revenues
aver Expenses 260,497 454,597
Fund balance ar beginning
of year 2,399,630 1,945,033
Fund Balance at End
of Year $2,660,127  $2,399,630
Statements of Cash Flows
Years Ended December 31,
1999 1998
Operating Activities
Excess of revenues
over expenses $260,497 §454,597
Adjustments to reconcile
excess of revenues over
expenses to net cash provided
by operating acrivities:

Depreciation 119,548 101,083

Amartization of financing

costs 993 579

Cain on sale of Fixed assers(1,726) (5,193)

Loss of deposit on software

puschase contract 0 16,707
Changes in operating asses and Habilities:

Receivables 8923 (1379
Prepaid expenses 10,434 (11,683)
Accounts payable (103,221} 108,453
Pension contribution payable 22,216 14,970
Dues collected in advance  (77,555) (27,070}
Unexpended grant 3,638 (2973
Accrued vacation 10,507 1,778
Other accrued expenses 5135 2,080
MNer Cash Provided by

Operating Activities 259,389 57,949
Investing Activities
Purchases of property

and equipment (267,421) (22.746)
Costs incurred for

CONSETUCHAN I Profiess (740,498) (484,171)
Proceeds from marurity

of investments 5324 10,935

Proceeds from sale of

Fixed assets L726 7.032
Net Cash Used in

Investing Activities (1,000,869)  (488,950)
Financing Activities
Proceeds from debr issuance 0 1,150,000
Payments of principal (50,983) (19.989)
Financing costs of

debr ssuance 1] {14,900}
Mer Cash (Used in) Provided

by Financing Activities (50,983 5111
Ner Change in Cash and
Cash Equivalents (792.463) 1,284,110

Cash and cash equivalents

at beginning of year 4,023,247 27319137
Cash and Cash Equivalents

at End of Year $3,230,7684  $4,023,247
Supplemental Cash Flow Information
Interest paid $63.594 $39.065
Agency transictions

(pass-through of funds) 2,250,000 2,210,000

Statements of Changes in Fund Balance
Years Ended December 31, 1999 and 1998

Building
Maintenance
and
Operating Improvement  Totwl
Fund Balance at
December 31,1997 $1,910,538 $34,495 $1,945,033

Excess of revenues

over expenses 454,597 0 454,597
Transfers from building

nminmnnncn ;I|\€|

improvement fund

for building renovarions 70,495 (70.495) 0

Transfers o building
maintenance and
improvement fund

(36.000) 36000 0

Fund Balance ar

December 31, 1998 2,399,630 0 2,399,630
Excess of revenues

over expenses 200497 0 260,497
Fund Balance at

December 31, 1999 82,660,127 50 $2,660,127

Notes to Financial Statements

Years Ended December 31, 1999 and 1998

Note A—The Organization and Significant Accounting
Paolicies

The Organization: The North Carolina State Bar (the “Bai”) was
created by the direction of the North Carolina Legislature in 1933,
All attorneys licensed to practice in North Careling must become
members of the Bar. The Bar is affiliared with The Norch Caralina
Stare Bar Plan for Interest on Lawyers' Trust Accounts (“IOLTA"),
The MNorth Carolina Seare Bar Board of Legal Specializarion ("Legal
Specialization”), The North Carolina State Bar Board of Client
Security Fund ("Client Security Fund”), and The Norch Carolina
Seate Bar Board of Continuing Legal Education ("Continuing Legal
Education”) as furcher discussed in Note G.

Basis of Accownting: The financial starements of the Bar are pre-
sented on the accrual basis of accounting.

Cashr atnel Casly Eqguesvalenis: The Bar considers all highly liquid
investments with a maturity of three months or less when purchased
to be cash equivalents. Cash and cash equivalents consisc of the fol-
lowing;:

December 31,
1999 1998
Checking account $117,433 $43,175

STIF account
(with State Treasurer) 3,113,351 3978072
$3,230,784 $4,023,247

Tnvestments; Marketable debr sceurities are carried ar amortized
<ost.

Praperty and Equipmens; All acquisitions of property and equip-
ment in excess of $500 and the expenditures for repairs, mainge-
nanee, renewals and betterments thar materially prolong the useful
lives of assets are capitalized, Property and equipment are stated at
cost. Depreciation is computed using the staight-line method over
the estimared useful lives of the assets. Amounts included in con-
struction in progress are not yer eligible fur depreciation. Costs of
approximacely $34,000 were incurred in 1999 solely for purpases of
Year 2000 compliance, These costs were charged to expense as
incurred,
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Dies Collecied 1 Advanee: Dues notices ate mailed prior o
January 1 of the year for which they are due. Amounrs collected prior
to January 1 represent unearned revenies at December 31,

Unemployment Compensation: The Bar recopnizes its self-insured
obligacion for unemployment compensation in the period of the
related employee rermination.

Designated Frind Balanee: In January 1983, the Council esrab-
lished a Building Maintenance and Improvement Fund as a desig-
nated portion of che wral fund balance o make major repairs and
impravements to the building, as well as 1 plan for Rature building
maintenance needs. Ac thar time, $108,000 of fund balance was des-
ignated, and an addidonal $36,000 was designated from the
Operating Fund annually through 1998, Due to the building reno-
wation in progress, all available funds from che Building Maintenance
and Improvement Fund were transferred ta the Operating Fund in
1998.

The Operating Fund and the Building Maintenance and
Improvement Fund are considered unrestricred for financial report-
ing purposes.

fncome Javer: The Bar is a governmental organization whose
income is excludable from income tases under Internal Revenue
Code Section 115.

Use of Extimater; The preparation of financial statements in con-
formity with generally accepted accounting principles requires man-
agement o make estimates and assumptions char affeer certain
reported amounts and disclosures. Accordingly, actual resuls could
differ from those estimates.

Note B—Investments

The investments of the Bar are seated ar amortized cost and are
compuised of the following:

Maturity December 31,
Date 1999 1998
GRNMA Pool
#9752 15/2006  $4.461 $6,331
GNMA Poal
#11535 B/15/2006 8,673 11,910
GNMA Pool
#12682 10/15/2006 2,402 2619
$15,536 520,860

The above morgage-backed securities receive principal pay-
ments as the underlying mortgages are paid off, The marrity daces
listed are based on the mortgages remaining outstanding for the full
thirty-year term.  These mortgages may be paid off eatlier than
scheduled, Tr s managements intent 1o hold all mortgage-backed
secutities to maturity,  The fair value of these investments at
December 31, 1999 and 1998 approximated the amortized cosr,

Mote C—Long-Term Debt

Long-term debr consists of the following:

December 31,

1999 1998
Martgage Naote, Series 1998, payable 1o a
bank, requising 180 mum‘Hy payments
of $9,562, including interest at 5.77%,
commencing August 1, 1998, This non-
recourse obligation is secured by certin
lanel, building, and building contents,
{Refer also to Note 1)
Less current portion

81,079,028 $1.130,011

(5392600 (50.083)

31,025,102 $1,079,028
Fullmving are scheduled marurities of long-term debe at

December 31, 1999:

Years Ending December 31

2000 $53,926
2001 57,121
2002 60,505
2003 64,090
2004 67.888
Thereafter 721,572
$1,025,102

Non-Arbitvge Obligntim: Under existing law, interest on the
alarementioned mortgage note is exempr from Federal and State of
North Carolina income taes. The Bar was allowed ta spend the pro-
ceeds of the debr issuance anly for the specificd purpose of building
renovations and within the following timeframe;

Minimum %
of Expended Proceeds Due Date
15% Mavember 30, 1908

(s1x months from issuance)
6% May 31, 1999

(twelve months from issuance)
100% November 30, 1999

(eighteen months from issuance)
These conditions were satisfied; therefore, the Bar has recorded
no obligation ar December 31, 1999, with regard 1o rebates of any
arbitrage profits from the investment of debt proceeds,
Mandatery Prepayment The aforementioned mortgage note
must be prepaid without premium in parc wichin sixty days after the
receipt by the Bar of an appraisal requested by the bank, if such
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appraisal shows that the value of the property subject to the Deed of
Tiust is less than che principal amount outstanding on the moregage
note, Such mandatory prepayment will be in a principal amounr at
least equal to the difference berween the current outstanding prinei-
pal amount of the mertgage note and the value shown in such
appraisal plus the acerued interese thercon. Management is aware of
no such appraisals being obtained,

Impasition of T In the event of changes in law thar cause the
interest on the aforementioned mortgage note 1o be subject 1o taxa-
tion, the Bar will pay any such tax on behalf of the bank.

Tnterest on Long-rerm Debt: Interest costs charged o operations
consist of the following:

Years Ended December 31,
1999 1998
Interest costs incuried $63,594 $39,065
Decrease as a result of
interest carned on deposited
proceeds of mortgage note (22,411} (36,126)
Decrease as a result of
capitalizing interest as a
cost of building renovations — (41,183)  (2,939)

Interest charged to operations $0 50

Note D—Pension Plan and Death Benefit

The Bar has a maney purchase pension plan covering substan-
tially all employees. Towl pension costs under chis plan were
$163,770and $141,554 for the years ended December 31, 1999 and
1998, respecuively. Under the provisions of the plan, the Bar con-
uibutes an amount equal 10 10% of each pardeipating employee’s
annual eompensation to the plan,

Under agreement with a former seceetary, the Bar is required o
pay a death benefit of $500 per month o his widow over her lifetime.
Payments of $6.000 were made in 1999 and 1998, The Bar recog-
nizes the expense in the peried paid which approximates generally
accepred accounting principles.

Note E—Lawyers’ Assistance Program

Lawyers' Assistance Pragram (LAP) is a program sponsared by
the Bar that provides assisance o lawyees in need. LAP program
expenses of $183,939 and $185,135 are reported in the accompany-
ing financial starements of the Bar for 1999 and 1998, respectively.
The majority of program expenses pertain 1o salaries and wages.
Program expenses also include wavel, computer suppore, and other
administrative costs,  Programs supported by LAP include the
Pasitive Action for Lawyers' (PALS) progrant and FRIENDS.

In 1992, a one-time grant of $25,000 was awarded PALS by
TOLTA for the purpose of establishing 4 revolving loan fund for indi-
gent attorneys who have substance abuse problems, The funds are
be used uuly to assist impaired lawyers with connseling, rehabilin-
tion and trearment for officers of the court, Suppore from this grant
will be recagnized in the periods in which any outsianding loans are
deemed uncollectible, Unexpended funds are held in an interest-
bearing account, with interest earned being added ta che funds avail-
able for loan, Interest of $1,893 and $2,124 was earned in 1999 and
1998, respectively. Mew loans were processed in 1999 and 1998 of
50 and $4,929, respectively. One loan, extended in 1994, has an
outstanding balance of approximately $1,800 at December 31, 1999,

Note F—Leases

Lesee: The Bar leases cenain copiers under operating leases
expiring in 1999 and 2001, Minimum lease payments due nt
December 31, 1999 are as follows:

Years Ending December 31

2000 $6,180
2000 2,060
$8,240

Lease expense, including additional copy charges, toraled
$30,170 and $36,636 in 1999 and 1998, respectively.

Lessor: The Bar leases office space 1o other tax-exempr organiza-
tions associated with the legal profession, These leases operate on A
manth-to-month basis, Renal income toled $15,975 and $28,477
in 1999 and 1998, respectively. (See also Note GG.)

Note G—Related Party Transactions

TOLTA: The 10LTA program was approved by the N.C.
Supreme Court in June 1983, and implemented by The Morth
Carslina Stare Bar in January 1984, Participaring arcorneys allow
interest eamed on certain trust accounts to be transferred o IOLTA,
The funds are adminiscered by a separace Board of Trustees and are
nat included in this report. The purpose of IOLTA is w fund pro-
grams concerned with improvements of the administation of justice.
TOLTA leases office space in the Bar’s building. Rent totaled $7,500
in 1999 and 1998, The Bar provides various support serviees 1o
TOLTA including use of a postge meter and copy machine, 10LTA
reimburses the Bar for such services. At December 31, 1999 and
1998, [OLTA owced the Bar $121 and $254, respectively, for support
services provided by the Bar.

foﬂlr ﬁ'pn‘ml'l'zﬂﬁam The Legal Specialization program was
established in 1987 ta cenify attorneys as legal specialists. These
funds are administered by a separare Board and are not included in
this repore.  The Bar provides various suppore services to Legal
Specialization including staffing and use of the Bar's compiter,
postage meter, copy machine, and fax machine, Lepal Speeialization

reimburses the Bar for such services, There were no amounts due for
such services ar December 31, 1999 and 1998,

Client Secursty Fund: Beginning in 1985, annual dues from
attorneys may include an assessment for a Client Security Fund.
These funds are deposiced in a separare bank account and are used 1o
reimburse clients whe have been embezeled of their monics by theie
avorneys,  These funds are administered by a separate Board of
Trustees and are not included in this repore, Ar December 31, 1999
and 1998, no amounts were due the Client Security Fund for assess-
ments collected by the Bar. The Bar provides various support servic-
es 1o Client Security Fund including smffing and use of the Bars
computer, postage meter, copy machine, and fax machine, Clienc
Security Fund reimburses the Bar for such services. The amounts
receivable from Client Security Fund of $56 and $424 ar December
31, 1999 and 1998, respectively, relate 1o support services provided
by the Bar.

Continuing Legal Education: Continuing Legal Educacion was
established by the Narth Carolina Supreme Court on Oetolser 7,
1987, 10 esrblish regularions governing a continuing legal education
program for atareys licensed to pracrice law in Noreh Caroling,
Fees charged for educational programs are deposited into a separate
bank account, These funds are administered by a separate Board of
Trustees and are not included in this report, The Bar provides vari-
ous support services w Continuing Legal Education including
staffing and use of the Bars compurer, pastage meter, copy machine,
and fax machine,

Continuing Legal Education reimburses the Bar for such servic-
es. At December 31, 1999 and 1998, Continuing Legal Educarion
owed the Bar 51,229 and $1,124, respecrively, for support services
provided by the Bar. Continuing Legal Education also leases office
space in the Bars building. Rent revenue for both 1999 and 1998
rotaled $8,475.

In April 1998, Continuing Legal Education’s Board resolved
that, retroactive (o January 1, 1998, $150,000 or fifty percent of the
woral budgeted expenses for the current year, whichever amount is
greater, shall be held by the Continuing Legal Education Board in a
reserve fund and that che surplus shall be given o the Council of the
Stare Bar 1o be used for lawyer competency programs. The Stare Bar
recopnized related support from Continuing Legal Edueation of
£148,352 in 1999,

Note H—Agency Transactions

Each year the Bar receives and disburses cermin eash awards on
behalf of the State of Morth Carolina. These funds are not available
for use by the Bar, but insiead are forwarded o the State-designated
organizations upon receipt. Management is not aware of any Stare
audit or monitoring requirements associated with these agency trans-
actions. Awards received and disbursed by the Bar, acring as an agent
of the Suate, are as follows;

Years Ended December 31,

1999 1998
Legal Services of
North Carolina
Center for Death
Penalty Lidigation

$1.660,000  $1,640,000

320900 370.000
$2,250,000  $2,210,000

Note [—Commitments and Contigencies

Butlding Renovations: During 1998, the Council approved a
building renovarion project, the cost of which is expected 10 approx-
image $1,500,000, The project enrails the following: (1) correcting
building code deficiencies identified late in 1998, (2) improving and
upgrading the entire building based on ten-year growth projecions
for Bar staff, (3) improving mechanical systems, and (4) enhancing
the acstheric appearance of the exterior of the building,

I June 1998, the Bar borrowed %1,150,000 from a bank o
assist in financing the renovation project. (Refer also 1 Nare C.)
Costs incurred-to-date of approximarely $1,273,123 are ineluded in
construction in progress at December 31, 1999,

Contingencier: The Bar is one of several state agencies named as
a defendant in a ease which challenges the use of fines and penalties
income. At this ame, the outcome of the case is not predicrable,
However, managerent has been advised by counsel that the ruling
shauld have no rerroactive implications as to fines and penalties col-
lected by the Bar. No amounis have been billed or accrued through
Diecember 31, 1999 for services provided by the legal counsel in this
case,
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Audit

Continuing Legal

Education

Independent Auditors’ Report

We have audited the accompanying balance sheets of The North
Carolina State Bar Board of Continuing Legal Edueation as of
December 31, 1999 and 1998, and the related statements of rev-
enues, expenses and changes in fund balance and cash flows for the
years then ended. These financial statements are the responsibiliry of
The North Carolina State Bar Board of Continuing Legal
Educarion’s management, Qur responsibility is to express an opinion
on these financial stacements based on our audits,

We conducted our audits in accorclance with generally accepred
auditing standards. Those sandards require that we plan and per-
form the audits to obtain reasonable assurnce about whether the
financial statements are free of material misstatement.  An audic
includes examining, on a test basis, evidence supporting the amounts
and disclosures in the financial statements.  An audit also includes
assessing the accounting principles used and significant estimates
made by management, as well as evaluating the overall financial sate-
ment presentation. We helieve that our audics provide a reasonable
basis for our opinion.

In our opinion, the financial statements referred 1o above pres-
ent fairly, in all material respeees, the financial pasition of The North
Carolina Stare Bar Board of Continuing Legal Education as of
December 31, 1999 and 1998, and the results of its operations ane
its cash flows for the years then ended in conformity with generally
aceepred accounting principles,

Raleigh, North Carolina

June §, 2000
Balance Sheets
December 31,
1999 1998
Assets
Current Assets:
Cash and cash equivalents 5285969 $307,430
Fees receivable 166,637 91,687
Inrerest receivable L2934 L333
Total Current Assets 453,900 400,430
Fixed Assets:
Office equipment 79340 69,122
Furniture and fixeures 23,490 20,280
Software 21,754 21,754
Auto 14,863 14863
139,447 126,019
Accumulated depreciaion  (108.841) (93513}
30,606 32,506
Deposic on Software 8,353

8353
Total Assets $492,859  $441,309
Liahilities and Fund Balance
Current Liabilities:
Accounts payable $1,229 $1,124
Ocher payables 3,703 3,941

Pension conribution payable 14,459 14,363
Total Current Liabilities 19,391 19,428
Fund Balance 473468 421.881
Total Liabilities and

Fund Balance $492,850  5441,300

Statements of Revenues, Expenses and Changes in Fund Balance
Years Ended December 31,

1999 1998
Revenues:
Sponsor and arendee fees  $370,037  $278,522
Penalty income 73,720 54,713
Interest income 17,057 16,371
Total Revenues 460,814 349,606
Expenses:
Salaries 148,541 150,337
Payroll taxes 10,819 11,060
Pension contributions 14,459 14,363
Hospitlization insurance 13,584 12,823
Life and disability insurance 1,206 1,017
Parking, 4,183 4,094
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Staff travel 2,439 2,319
Council meetings 3,651 3422
Depreciation 15,328 13,422
Office supplies 823 849
Capying 1,533 911
Postage 5,608 3,728
Bulk mailing 9,893 10,473
Printing 5,602 4,831
Telephone 2,835 2,992
Insurance 500 329
Audit 4,000 3,880
Computer use charges 3,250 3,250
Rent 9,182 8,475
Computer support 1,765 4,208
Dues and subscriprions 40 40
Miscellaneous 1,544 7,253
Support provided The NC

Stare Bar 148,352 22,220
Total Expenses 409,227 321,996
Excess of Revenues

aver Expenses 51,587 27,610
Fund balanee at

beginning of year 421,88 394,27
Fund Balance atc End

of Year $473,468 5421881

Sratements of Cash Flows
Years Ended December 31,
1999 1998
Operating Activities:
Excess of revenues
over expenses
Adjustments to reconcile
excess of revenues
over expenses to net cash
{used in) provided by
operating activities:
Depreciation 15,328
Changes in operating assets and liabilities:

$51.587 §27,610

13,422

Fees receivable (74,950) 15317
Interest receivable 39 (210}
Accounts payable 105 (10,885)
Oxher payables (238) 1,923
Pension contribution
payable 96 (7.857)
Net Cash (Used in)
Pravided by Operating
Activitics (8,033) 20,686
Investing Activities
Purchases of fixed asscrs (13,428) ]
Ner Cash Used in
Investing, Activities (13,428) 0
Met (Decrease) Increase in
Cash and Cash Equivalents (21,461) 20,686
Cash and cash equivalents
at beginning of year 307,430 286,744
Cash and Cash Equivalents
at End of Year $285,969 £307,430
Supplemental Cash Flow Information
Interest paid 30 50

Notes to Financial Statements

Years Ended December 31, 1999 and 1998

Mote A—The Organization and Significant Accounting
Policies

The Oganization: The North Carolina Stave Bar Board of
Continuing Legal Education (*Continuing Legal Education”) was
established by order of the North Carolina Supreme Court on
Ocrober 7, 1987, Continuing Legal Educanion is a standing com-
mitree of the Council of The North Carolina Scae Bar (“the Bar")
which is an agency of the State of MNorth Carolina. Continuing Legal
Education began operations on January 1, 1988 and was given the
responsibility for administering che continuing legal education pro-
gram for actorneys licensed to practice law in North Carolina.

Basis of Accounsing: The financial stements of Contnuing
Legal Education are presented on the acerual basis of accounting.

Cash and Cash Equivalents: Continuing Legal Education con-
siders all highly liquid invesrments with a maturity of three months
or less when purchased to be cash equivalents, Cash and cash equiv-
alents consist of the following ac December 31,

December 31,
1999 1998
Checking account $19,645 $44,924
STIF account
(with Stace Treasurer) 266,324 262,500
$285,969  $307.430

Fees Receivable: Continuing Legal Education provices for uncol-
lectible accounts using the direct write-off method which approxi-
mates generally accepred accounting principles.  Receivables are
unsecured,

As of January 1, 1999, the Continuing Legal Education pro-
gram accessed an addirional $1 per CLE credit hour (for a wial of
$2.25 per credit hour) to provide financial support to the Chief
Justice’s Commission on Professionalism.  The increase between
1998 and 1999 fees receivable is due to chis $1 increase.

Fixeed Assers; All acquisitions of fixed assets in excess of $500 and
the expenditures for repairs, maintenance, renewals and berterments
that materially prolong the useful lives of assers are capitalized. Fixed
assets are stated at cost. Depreciation is compured using the straighe-
line method over the estimaced useful lives of the asets. Costs of
approximately $1,765 were incurred in 1999 solely for purposes of
Year 2000 compliance, These costs were charged to expense as
incurred.

Reverne Recognition: Revenue consists primarily of fees from
arcornceys or providers for cach approved credit hour of continuing
education. Penalties are charged for late filing and Jawe compliance,
Providers of pragrams held within the Srate of North Carolina are
required to remit fees within chirty days after the program is held,
Attorneys auending approved out-of-state programs submit fecs
annually. Sponsor and arendee fees are recognized in the period in
which the related programs are held. Income from penalties is rec-
ognized in the period of collection,

Income Taxes: Continuing Legal Educadion is a governmental
organization whose income is excludable from fedesal income taxes
under the Internal Revenue Code Section 115,

Lz of Eirinares: The preparation of financial statements in con-
formity with generally accepted accounting principles requires man-
agement ta make estimates and assumprions that affer the reported
amounts of assers and liabilities and disclosure of contingent assets
and liabilities at the date of the financial starements and the reporced
amounts of revenues and expenses during the reporting period.
Actual results could differ from those estimates.

Note B—Pension Plan

Substantially all of the employees of Continuing Legal
Educarion are covered under the Bar's money purchase pension plan.
Toral pension costs under this plan were $14,459 and $14,363 for
the years ended December 31, 1999 and 1998, respecrively. Under
the provisions of the plan, Continuing Legal Education eontributes
10% of each participating employee’s compensarion to the plan.

Note C—Relationship with the North Carolina State Bar

In April 1998, Continuing Legal Educations Board resolved
that, recroactive 1o January 1, 1998, $150,000 or fifty percent of the
tomal budgered expenses for the current year, whichever amount is
greater, shall be held by the Continuing Legal Education Board in a
reserve fund and thar the surplus shall be given o the Council of The
Naorth Caralina Stte Bar o be used for lawyer comperency pro-
grams. Continuing Legal Education recognized related suppant pro-
vided the Bar of $148,352 in 1999, Support of $120,133 was recog-
nized subsequendy upon approval of the 2000 budge: for
Conrinuing Legal Education,

The Bar provides various support to Continuing Legal
Education including staff time, use of the Bar's compurer, postape
meter, copy machine, and fax machine, Also, on various oceasions
throughout the year, the Bar employees work overtime for
Continuing Legal Education. The Bar submirs 4 monchly bill for
various services to Conrinuing Legal Education. Continuing Legal
Education awed the Bar $1.229 and $1,124 ar December 31, 1999
and 1998, respectively, for suppart services.

In addition, Continuing Legal Education rents office space in
the Bar headquarters. Rent expense was $8,475 for each of the years
ended December 31, 1999 and 1998,
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Audit

Client Security Fund

Independent Auditors’ Report

We have audired the accompanying balance sheets of The North
Carolina Srate Bar Board of Client Security Fund as of December 31,
1999 and 1998, and the related starements of revenues, expenses and
changes in fund balance and cash flows for the years then ended.
These financial statements are the responsibility of The Norch
Caroling State Bar Board of Client Security Fund’s management.
Our rcspnnsibiluy is to express an opinion on these financial stare-
ments based on our audis.

We conducted our audits in accordance with generally accepred
auditing standards. Those standards require thar we plan and per-
form the audits to obtain reasonable assurance abour whether the
financial statements are free of material misstatement.  An audit
includes examining, on a test basis, evidence supporcing the amounts
and disclosures in the financial strements. An audit also includes
assessing the accounting principles used and significant estimaces
made by management, as well as evaluating the overall financial state-
ment preseniation. We believe thar our audits provide a reasonable
basis for our apinion,

In our opinion, the financial statements referred to above pres-
ent faitly, in all marerial respects, the financial position of The Nordh
Carolina State Bar Board of Client Securicy Fund as of December 31,
1998 and 1998, and the results of its operations and its cash flows for
the years then ended in conformity with generally accepred account-
ing principles,

Raleigh, North Carolina

January 26, 2000

Balance Sheets

December 31,

1999 1998
Assets
Current Assets:
Cash and cash equivalents  $1,390,345  $975,492
Interest receivable (6,339 4,007
Tatal Current Assets 1,396,684 979,499

Property and Equipment, at cost

Automobile 10,984 10,984
Office equipment 26,111 20,111
37,095 37,095
Accumulated depreciation  (36.867) (36,2201
228 825
Total Assets $1,396912 980,374

Liabilities and Fund Balance

Current Liabilities

Accounts payable $56 5424
Pension contribution

payable 0,142 8,756
Acerued vacation 2,561 0
Assessments collecred

in advance 15,140 308,250
Total Current Liabiliries 126,899 317,430
Fund Balance 270,013 662944

Total Liabilities and
Fund Balance $1,396,912  §080,374
Statements of Revenues, Expenses and Changes in Fund Balance
Years Ended December 31,

1999 1998
Revenues
Assessiments $846,280 $443
Interest 77,054 B4,139
Reimbursements of

claim awards 27,669 37833

Total Revenues 951,003 122,417

218,136 658,790

93,084 87454
Pengion contributions 9,142 8,756
Employee benefits 4,749 5,904
I’;lyrt||| taxes 6,777 6,500
Travel 876 657
Board meetings 4,212 2,974
Investigation 481 888
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Office supplies 183 75
Parking 1,672 1,596
Professional fees 958 832
Depreciation G47 408
Insurance 200 181
[:'ox(;lg‘l: ancl copying 1,557 3046
Miscellaneots 360 483
Total Expenses 343.934 778,544
Excess (Deficiency) of

Revenues over Expenses 607,069 (656,127)
Fund balance at

beginning of year 662,944 312,071
Fund Balance ar End of Year $1,270,013  $662,944

Statements of Cash Flows
Years Ended December 31,

1999 1998
Operating Activities
Excess {deficiency) of
TEVENLES DVET CXpenses $607,069 K(656,127)

Adjustments o reconcile
EXCERs (dcﬁcicncy) of
TCVENLIES OVEr eXpenses to
net cash provided by (used in)
operating activities:
Depreciation 647 408
l'_Zlmngﬂ in operating
assets and liabilivies:

Interest receivable (2,332) 2,958
Aceounts payable (368) (7,390)
Accrued vacation 2,561
Pension contribution
payable 386 362
Assessments collecred
in advance (193,110} 308.25(
Net Cash Provided by
(Used in) Operating
Activities 414,853 (351,539)
Cash and cash equivalents
ar hcgi:ming ullyr,'nr 975.492 327031

Cash and Cash Equivalents
at End of Year 51,390,345 §975.492

Supplemental Cash Flow Information

Incerest paid $0 30

Notes to Financial Statements

Years Ended December 31, 1999 and 1998

Note A—The Organization and Significant Accounting
Policics

The Organization: The Norch Caroling State Bar Board of
Cliene Security Fund (“Client Security Fund”) was created by diree-
tion of the North Carolina Supreme Court in 1984 and became
operational on January 1, 1985, The Client Security Board is a stand-
ing committee of the Council of The North Caralina Stace Bar (the
“Bar") which is an ngency of the Stare of North Carolina. These
funds are segregated and are used ro reimburse clients wha have been
embezzled of their monies by their atarmeys.

Basis af Acconnting: The financial stacements of Client Security
Fund are presented on the accrual basis of accoundng.

Fundd Balanee: Fund balance is unrestriceed and, as such, is avail-
able for the general operaring purpases of the Client Security Fund.

Reverne Recoynirfon: Annual assessments to atrorneys are made
when the Board determines the reserves are low. Revenues are rec-
ognized pon the later of recipe or the periad for which the nssess-
ments are due which approximates gencrally accepred accounting
principles. There were no assessments for 1998, Due to a trend in
higher claims, the Morth Carolina Supreme Court ardered an assess-
ment of $50 per acomey to support the Client Security Fund for
1999, Dues collected in 1998 under that assexsment are recorded as
liabilities at December 31, 1998, An assessment of $20 per attorney
was ordered for 2000, Dues collected in 1999 under that assessment
are recorded as liabilicies ar December 31, 1999,

Claim Awards; Claim awards are recognized upon authorization
by the Client Security Board, Effective June 2, 1994, the North
Carolina Supreme Court limiced all Cliene Security Fund claim
awards 1o $60,000 per individual or $100,000 per actorney. Effective
March 6, 1997, the North Carolina Supreme Court eliminared the
per lawyer cap and increased the per claim cap 10 $100,000.

Retmbursements of Chaim Awarels: The Client Security Fund may
be entitled to reimbursements from malpractice insurance carriers or
named attorneys to the extent of claims awarded. These reimburse-
ments are typically recognized upon receipt ar upon eompletion of
the appeals process.

Cash and Casty Equtvalenes: The Client Security Fund cansiders
all highly liquid investments with a maturity of three manths or less
when purchased to be cash equivalents, Cash and cash equivalents

consist of the following:

December 31,
1999 1998
Checking account 53,668 §2.779
STIF account
{with State Treasurer) L3BGE77 972713

$1,390,345 §975,492

Property and Eguipment: All acquisitions of property and equip-
ment in excess of $500 and all expendirures for repairs, maingenance,
renewals, and berrerments that materially prolong the useful lives of
the assets are capitalized, Property and equipment are stated at cost,
Depreciation is computed using the straighcline method over the
estimared useful lives of the assets.

fncame Taves: The Client Security Fund is a governmental
organization whose income is excludable from federal income txes
under Internal Revenue Code Section 115,

Usee of Fsimazes: The preparation of financial sratements in con-
farmity with generally aceepted accounting prineiples requires man-
agement to make estimares and assumptions that affect certain
reported amounts and discosures. Accordingly, actual results could
differ from those estimates.

MNote B—Pension Plan

Client Security Fund employees who have completed one Year
of Service and attained age twenty-one are covered under the Bar’s
maoney purchase pension plan. Under the provisions of the plan, the
Client Security Fund contribuzes 10% of each participating emplay-
ee’s compensation to the plan. Total pension costs under this plan
were $9.142 and $8,756 for the years ended December 31, 1999 and
1998, respectively.

Note C—Related Pasty Transactions

The Bar also provides various support 1o the Client Securiry
Fund including staffing and use of the Bar’s computer, postage merer,
capy machine, and fax machine. The Bar submits a monthly bill for
various services to the Client Security Fund. The Client Securicy
Fund owed the Bar $36 and $424 for support services and other
charges at December 31, 1999 and 1998, respectively.

Audit

IOLTA

Independent Auditors' Report

We have audited the accompanying balance sheets of The North
Carolina Stare Bar Plan for Interest on Lawyers Trust Accounts as of
December 31, 1999 and 1998, and the related statements of rev-
enues, expenses and changes in fund balance and cash flows for the
years then ended, These financial staements are the responsibility of
the management of The North Caralina Stace Bar Plan for Interest
on Lawyers' Trust Accounts. Our responsibility is to express an opin-
ion on these finaneial statements based on our audirs,

We conducred our audits in accordance with generally accepred
auditing standards. Those standards require thar we plan and per-
form the audits w obmin reasonable assurance about whether the
financial statements are free of marerial misstatement.  An audit
includes examining, on a test basis, evidence supporting the amounts
and disclosures in the financial starements. An audit also includes
asscssing the accounting principles used and significant estimates
made by management, as well as evaluating the overall financial srare-
ment presentation, We believe chat our audits provide a reasonable
basis for our opinion.

In aur opinion, the financial statements referred w above pres-
enc fairly, in all macerial respects, the financial position of The North
Carolina State Bar Plan for Interest on Lawyers' Trust Accounts as of
Diecember 31, 1999 and 1998, and the results of its operarions and
its cash flows for the years then ended in conformity with generally
accepted accounting principles.

Raleigh, North Carolina

February 9, 2000

Balance Sheets

December 31,

1999 1998
Assers
Current Assers;
Cash and cash equivalents ~ $4,241,705  $4,176,077

Interest receivable 287,214 416,604
Orher current assets 929 202
Total Current Assets 4,529,848 4,594,383

Furniture and Equipment, ar cost
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Furniture and equiprment
Accumulated depreciation

Nates Receivable
Total Assets

Liabilities and Fund Balance

Current Liabilities
Accounts payable
Payable to NC State Bar
Pension payable

Grants approved but unpaid

Tatal Current Linbilities

Fund Balance
Operating
Reserved

Toral Liabilities and
Fund Balance

67,498 62,037
(50,955) [44.976)
16,543 17,061
181,250  18L250
$4,727,641  $4,792,694
§1,343 £7,047

121 254

11,381 10,491
3105001 281L012
3,117,846 2,828,904
386,610 904,714
1223185 1059076
1609795 1963790
$4.727,641  $4,792,694

Statements of Revenues, Expenses and Changes in Fund Balance

Revenues

Interest from IOLTA
participants, net

Interest from invested cash
and cash equivalents

Other

Total Revenues

Expenses
Grants
Salaries and wages
Employee benefits
Pension plan contributiony
Payroll taxes
Rent
Marketing
Travel
Board meetings
Office supplies, postage
and printing
Telephone
Sofrware license fees
and programming
Professional fees
Depreciation
Equipment maintenance
Miscellaneous
Total Expenses
(Deficiency) Excess of
Revenues aver Expense

Fund balance ar
beginning of year

Years Ended December 31,
1999 1998

2919466  $3,752,073

229179 188,069
22 3.376
3,148,667 3945520
3283415 2,830,141
125,213 111,825
8,755 8,088
11,381 10,491
9,026 2008
7,500 7,500

74 508
8748 10,482
10,994 16,863
5,357 4,958
5,182 5028
9,995 10,110
5381 4,774
5979 4,654
1,520 1,430
4042 5329
3502662 3.040.189
(353,995) 905,331

L263.790. 1038459

Fund Balance of End of Year$1,609,795  $1,963,790

Statements of Cash Flows

Operating Activities

(Deficiency) excess of
EVENLIEs OVEr EXpenses

Adjusiments to reconcile
(deliciency) excess of
[EVENLIES OVET EXPEnses (o
net cash provided by
aperaring acrivities:
Depreciation

Changes in operating assets

and liabilities:
Interest receivable
Other assets
Accounts payable
Accrued payroll taxes
and withholdings

Payable to NC Stace Bar

Pension payable
Grants approved
hut unpaid
Net Cash Provided by
Operating Activities

Investing Activities

Purchases of fixed assets

Net Cash Used in
[nvesting Acrivities
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Years Ended December 31,

1999 1998
$(353,99%)  $905331
5,979 4,654
129,390 (75,820)
773 (854)
(5,704) 4,475

0 (2.815)
(133) (6406)
890 5,364
293,689 259050
71,089 1,098,739
(54611 (5.802)
(5.4611 {5.802)

Financing Activities
Loans to tax-exempt

organizations 0 (75,000)
Loan repayments 0 110,000,
Met Cash Provided by

Financing Activities o 33,000,
Ner Increase in Cash and

Cash Equivalents 65,628 1,127,937
Cash and cash equivalents

at beginning of year 4176077, 1048140
Cash and Cash Equivalents

at End of Year $4,241,705 84,176,077
Supplemental Cash Flow Information
Interest paid 50 $0

Notes to Financial Statements

Years Ended December 31, 1999 and 1998

MNote A—The Organization and Significant Accounting
Policies

The Organization: The Nerth Carolina Swre Bar Plan for
Interest on Lawyers' Trust Accounts (IOLTA) was approved by the
Morth Carolina Supreme Cowrt on June 23, 1983, and was imple-
mented by the North Carolina State Bar (che "Bar™) in January 1984.
Participating atomeys allow interest eared, net of service charges,
an certain truse accounts to be rransferred o cthe 1OLTA program,
The funds received are used for programs concerned with the
improvement of the administration of justice,

The Board of Trustees of IOLTA was created as a standing com-
mittee by the North Carolina State Bar Council pursuant o Chaprer
84 of the North Carolina General Statutes for the disposicion of
funds received by the North Carolina State Bar from interest on truse
RCCOUNTS.

Bases of Accounting The financial sttemenis of TOLTA are pre-
senteel an the acerual basis of accounting,

Fuun Balanee: Fund balance is unrestricred and, as such, is avail-
able for the general operting purposes of [OLTA or as atherwise des-
ignated by its Board. The Board designated the following amaunts
10 be reserved for future program awards:

During the Years

Ended December 31 Designations Earnings  Toral
1995 £100,000 $0 $100,000
1996 150,000 7,950 157,950
1997 250,000 20,737 270,737
1998 500,000 30,389 530,389
1999 100,000 64,109 164,109

Reserved Fund Balance, December 31, 1999 $1,223,185

The reserved fund balance may be made available for general
operations with the Board’s consent.

Cirnrs: Grants are awarded by the Board to organizarions that
carry out programs concerned with the improvement of the admin-
istration of justice. These programs may consist of:

. Providing civil legal services for indigents;

b. Enhancement and improvement of gricvance and disciplinary
procedures to protect the public more fully from incompetent or
unethical attarneys;

. Development and maintenance of a fund for student loans o
enable meritorious persons o abmin a legal education when other-
wise they would not have adequate funds for this purpose; and,

d. Such other programs designed o improve the administration
of justice a5 may from time to cime be proposed by the Board of
Trustees and approved by the Supreme Court of North Carolina.

Unconditional grant awards are recognired as expense in the
period of award. Conditional grant awards are recognized when the
conditions on which they depend are substantally mer. Granws
approved bue unpaid ar December 31, 1999 and 1998 includes
unconditional grant awards, all of which are expeeted o be funded
in the year subsequent thereto.

Cash and Cash Egquivalents; 1OLTA considers all highly liquid
investments with a maurity of chree months or less when purchased
to be cash equivalents.

Cash and cash equivalents eonsist of the following:

Decemnber 31,
1999 1998
Checking account $742,323  $727,487

STIF account
{with Seate Treasurer) 3499382 3,448,590
$4,241,705 $4,176,077

Deposits in Excess of Federally Insured Limis: [OLTA had
deposits in excess of federally insured limiss of approximately
$686,000 at December 31, 1999, though no losses have resulred
from such.

Furniture aned Equipmens: All acquisitions of furniwre and
cquipment in excess of $500 and the expenditures for repairs, main-
tenance, renewals, and betterments that materially prolong the use-
ful lives of assets are capitalized, Furnimre and equipment are carried
at cost or, if donated, at the approximare fair value ar the date of

donation. Depreciation is compuzed using the stright-line method
over the estimated useful lives of the assets.

Income Taves: 1OLTA is a governmental organization whose
income is excludable from federal income taxes under [nternal
Revenue Code Secrion 115,

ke of Estimates; The preparation of financial statements in con-
formity with generally accepred accounting principles requires man-
agement o make estimares and assumptions that affect certain
reported amounts and disclosures.  Accordingly, actual results could
differ from those estimares.

Note B—Interest from 1OLTA Participanes

IOLTA management is responsible for negoriadng service
charges assessed by financial institutions in connection with [OLTA
participants’ trust accounts. Certain service charges are based on a
flat fee per aceount, while others are dependent upon the activity in
the accounts, TOLTA, by law, is entitled only to the interest earned
on participants’ accounts net of service charges, Interest income from
TOLTA participants in 1999 and 1998 is reported net of reporied
service charges of approximately $741,000 and $765,000, respec-
tively.

MNote C—MNotes Receivable

In September 1996, [OLTA agreed to loan Carolina Legal
Assistance, Inc, (CLA) $110,000 to support CLA' charitable activi-
ties, Dishursements of $93,000 were made prior 0 December 31,
1996, with $15,000 disbursed in Apiil 1997, On April 14, 1998, the
Board granted an extension of the June 30, 1998 maruricy date ro no
lacer than June 30, 1999, During September 1998, CLA repaid the
ne-interest loan in full.

In 1996, IOLTA entered into an agreement with Legal Services
of the Southern Piedmont (LSSP) and the North Carolina Justice
and Community Development Center (NCJCDC) for the purpose
of ensuring the continued representation of class counsel in 4 civil
case filed in U.S. District Court.  Under the ageeement, IOLTA
agreed to advance NCJCDC a ol of $181,250 ta be disbursed as
follows:  $31,250 in Ocrober 1996; $75,000 in June 1997; and
$75,000 in January 1998, TOLTA has been assigned a percentge of
the fees, if any, awarded LSSP and NCJCDC from this case, not to
exceed amounes advanced. The court has awarded cerrain atomeys’
fees in the civil case; however, this award is subject o further review.
Basedl on the Ficts and circumstances of the case, management
believes it is probable thar amounts advanced NCJCDC are fully
recoverable,  Advances oustinding at December 31, 1999, are not
expected to be repaid in 2000, Advances under this note agreement
bear no interest and are unsecured,

MNote D—Soltware License Fees

IOLTA incurred sofrware license fees of $7,800 and $6,000 in
1999 and 1998, respectively. The license agreement is subjecr to can-
cellarion upon 30 days’ wrirten natice by IOLTA or upon 90 days’
written natice by the licensor.

Nate E—Pension Plan

IOLTA employees who have completed a Year of Service and
atained age twenty-one are covered under the Bar’s money purchase
pension plan, Under the provisions of the plan, IOLTA contributes
10% of each participating employecs compensation to she plan.
Toal pension costs under this plan totaled $11,381 and $10,491 for
the years ended Diecernber 31, 1999 and 1998, respectively,

Note F—Related Party Tr i

IOLTA leases office space in the Bars building, The lease is
dated January 1, 1986, and is renewable annually. Rent expense for
both 1999 and 1998 tataled §7,500. Additionally, the Bar provides
various support scrvices to [OLTA including copying and postage.
The Bar submirs a monthly bill for services provided ro 10LTA.
IOLTA awed the Bar $121 and $254 for support services and other
charges at December 31, 1999 and 1998, respecuively.

Note G—Contigency

Certain mandarory [OLTA programs in other stves are
invalved in liigation that could result in the denial of chose pro-
grams' rights w0 benefir from interesi carned on lawyers' tust
accounts. The impact of chis litigation, if any, on other TOLTA pro-
graums is, at this time, uncertain, However, management does not
expect the prospective application of an adverse decision in the lici-
gation to significantly impact the obligations of The North Carolina
State Bar's [OLTA program for 2000.
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Audit

Specialization

Independent Auditors’ Repore

We have audited che accompanying balance sheers of The North
Carolina Srare Bar Board of Legal Specialization s of December 31,
1999 and 1998, and the related starements of revenues, expenses and
changes in fund balance and cash flows for the years chen ended.
These financial stwements are the responsibiliy of The Narth
Carolina State Bar Board of Legal Specializarion’s management. Our
responsibility Is ro express an opinion on these financial strements
based on our audirs.

We conducted our audis in nur.nr(limcl.' with genernily :\cccpmd
auditing stanclards. Those standards require that we plan and per-
form the audits ro obrain reasonable assurance about whether the
financial starements are free of material misstatement,  An audic
includes examining, on i rest basis, evidence supporting the amounts
and disclosures in the financial srarements. An audit also includes
assessing the accounting principles used and significant estimares
made by management, as well as evaluaring the averall financial stare-
ment presentation, We believe that our audits provide a reasonable
basis far our apinion.

In our opinion, the financial statements referred to above pres-
ent faitly, in all material respects, the financial position of The North
Carolina Stare Bar Board of Legal Specialization as of December 31,
1999 and 1998, and the results of its operarions and its cash flows for
the years then ended in conformity wich generally nccepred account-
ing principles.

Raleigh, North Carolina

January 26, 2000

Balance Sheet

December 31,

1999 1998
Assets
Cash and eash equivalenss  $40,883 $30,229
Total Assets $40,883  §30,229

Liabilities and Fund Balance
Current Liabilities

Pension contibution payable $560 5536
Accruied vacation 80 631
Other payables b 109,
Total Current Liabilities 647 1,296
Fund Balance 40,236 28,933
Total Liabilities and

Fund Balance 540,883 $30,229

Statements of Revenues, Expenses and Changes in Fund Balance
Years Ended December 31,

1999 1998

Revenues
Spl_‘t"i.lli.'.;\l jon fecs $44,949 535,910
Interest 313, 1613
Total Revenues 47,262 37,523
Expenses
Salaries 5,009 6,007
Pension contributions 560 536
Employee benefis 668 541
Payroll raxes 423 404
Seaff teavel 3,165 1,038
Board meetings 4,301 3875
SI.‘EL'I;II()’ committec expense 1,045 3,167
Chairman's travel 2,087 1,557
Educativnal expense 8,000 8659
Office supplies 42 113
Postage and printing 5,827 3,036
Copying 638 701
Telephone 265 122
Internec 2,500 0
Professional fees 958 B33
Teese site rental board 450 370
Orher 2l [N
Total Expenses 35,959 30,959
Excess of Revenues

aver Expenses 11,303 6,564
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Fund balance at

beginning of year 28933 22,369
Fund Balance ar
End of Year $40,236 $28,933

Statements of Cash Flows
Years Ended December 31,

1999 1998
Operating Activities
Excess of revenues
OVEr eXpenses £11.303 £6,564

Adjustments ta reconcile
excess of revenues aver
expenses to net cash provided
by operating activiries:
Changes in operating assets
and liabilities:

Pensian contriburion

payable 24 23
Accrued vacarion (571) 651
Other payables 002 100
Mer Cash Provided by
Operating Activities 10,654 7,338
Cash and cash equivalents
at beginning of year 30,229 22.891
Cash and Cash Equivalents
at End of Year $40,883 £30,229

Supplemental Cash Flow Information
Interest paid 50 §0

Notes to Financial Statements

Years Ended December 31, 1999 and 1998

Mote A—The Organization and Significant Accounting
Palicies

The Organizarionr. The North Carolina Stare Bar Board of Legal
Speeializtion (“Legal Specialization”) was established in 1987 as a
separate program o eeriify aworneys as legal specialists.  Legal
Specialization is a standing commitree of the Council of The Narth
Caralina Stee Bar (the “Bar") which is an agency of the Stte of
Morth €

Basis of Aceounting The financial starements aof Legal
Specialization are presented on the accrual basis of accounting,

Froveed Bulirrsce: Funel balance is unrestricred and, as such, is avail-
ahle for general operating purposes.

Caush Equivalens; All highly liquid investments with a maturicy
of three months or less are considered to be cash equivalents.

feveniee Recognition: Specializadion fres are recognized in the
period of receipr which approximates penerally accepted accounting
principles.

Incame Tives: Legal Specialization s a governmental organiza.
tinn whaose income is excludable from federnl income mxes under
Inrernal Revenue Cade Section 115

Use of Exrmates: The preparation of financial statements in con-
formity with generally accepted accound ng principles requires man-
agement ro make estimates and assumprions thar affect cereain
reported amounts and disclosures, Accordingly, actual resuls could
differ from those estimates.

Note B—Pension Plan

Legal Specialization employees who have completed ane Year of

Zaroling,

In Memoriam
Paul T. Canady
St. Pauls (1927-2000)

Lonnie T. Dark Jr.
Siler City (1921-2000)

Lee J. Greer Sr.
Whiteville (1910-2000)

Claude V. Jones Sr.
Durham (1903-2000)

Edward N. Post
High Point (1929-2000)

Edwin T. Pullen III
Winston-Salem (1932-2000)

Frank Bactley Rankin
Mt. Holly (1916-2000)

David W. Sapp
Kenansville (1949-2000)

W. Dennie Spry
Winston-Salem (1912-2000)

Curtiss Todd
Winston-Salem (1908-2000)

Service and armined age twenty-one are covered under the Bar’s
maney purchase pension plan,  Under the pravisions of the plan,
Legal Specialization coneributes 10% of each participating employ-
ee's compensation to the plan. Toral pension costs under this plan
were 8560 and $536 for the years ended December 31, 1999 and
1998, respectively.

Note C—Relationship with the Morth Carolina State Bar

The Bar provides various support to Legal Specialization includ-
ing staffing and use of the Bars computer, postage meter, copy
machine, and fax machine. The Bar submits n monthly bill for va-
ious services to Legal Specialization. Legal Specialization did not owe
the Bar for any services as af Decenber 31, 1999 and 1994,

Don’t Forget!

Choose your version of the 2001 Lawyer’s Handbook,
CD-ROM or paper, in the Member Access section
of the State Bar's website.

[t you do not select a Handbook tormat, you will be

shipped a paper Handbook.

www.ncbar.com
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Classified Advertising

Positions Available

Attorney Jobs: The nations #1 job-hunt-
ing bulletin for attorneys is now exclusively
online ac:  AttorneyJobsOnline.com.
Subscribe online or call us ac 1-800-296-
9611, Extensive website provides thousands
of artorney and law-related jobs nationwide
and abroad at all levels of experience in pub-
lic (Federal, state, and local), private, and
nonprofit sectors, plus legal career transition
advice and information in our content-rich
Legal Career Center. Quality Counts.
Sponsored by West Group.

Attorney Positions—Permanent and tem-
porary opportunities throughout North and
South Carolina with great law firms and
legal departments. Carolina Legal Staffing,
301 S. College Street, Charlotre, NC 28202,
Phone (704) 343-4822; Fax (704) 714-6222
or visit our website www.carolinalegal.com.

International ~ Legal  Reform—The
American Bar Association Central and EFast
European Law Initiative (CEELI) seeks
experienced attorneys to work on criminal,
environmental, commercial, and/or civil law
reform projects in Central and Eastern
Furope and the former Soviet Union.
Support includes all housing, transporta-
tion, and living expenses. Call 1-800-982-
3354 or visit wwwabnet.org/ceeli for an

application.

Miscellaneous

Free Referrals—ILegal Club of America
secks qualified attorneys to receive new
clients. Must be licensed and maintain lia-
bility insurance. There is no cost to partici-
pate; however, atrorneys must abide by a dis-
counted fee schedule. All law areas needed.
Not an insurance program, Call (888) 299-
5262, e-mail carmen®legalclub.com, Fax
(954) 377-0248, or visit www.legalclub.com
for more information.

Questioned Document Examiner—
Complete forensic laboratory for handwrit-
ing, typewriting, altered documents and
related examinations. 32 years' experience.
Qualified in all courts. Diplomare—
American Board of Forensic Document
Examiners, Certified—DBritish Forensic
Science  Society. Member—American
Society of Questioned Documents
Examiners; International Association for
Identification; National Association of
Criminal Defense Lawyers. Retired Chief
Document  Analyse.  USA  Criminal
Investigation Laboratories. Resume and Fee
Schedule upon request. Hans Mayer
Gidion. 218 Merrymont Dr., Augusta, GA
30907, 706-860-4267.

Advertising Rates

If you would like to advertise in the
State Bar jowrnal, please send your
advertisement to the director of com-
munications, the North Carelina
State Bar, PO. Box 25908, Raleigh, i
NC 27611, telephone 919-828-4620.
The cost of advertising is $40.00 for
up o 35 words and $.50 for each
additional word. Ads for the Winter
(December), 2000, issue must be
received by October 15, 2000. If you
would like information about display
advertising, please contact the State
Bar at the address above for a media
kit

Was Your Client Injured or Arrested in
Las Vegas? Call Craig P Kenny & Associates.
A law firm committed to the client, practices
primarily in the areas of Personal Injury,

Workers’ Compensation, Medical
Malpractice, and Criminal Defense.
Experienced trial attorneys. Call Craig roll
free 1-888-275-3369 or
www. CPKLAW.com.

New IOLTA Participants

(Continued from page 45)

Murphy, Michael P; Rocky Mount
Nance, John R.; Concord

Nixon, Park & Gronguist; Charlotte
Nunn, Erika H.; Liberty

Osho, Lucky T.; Charlotte

Perry, Cedric; Rocky Mount
Privette, Jodi V; Fayetteville
Purrington, Nick ¢ Associates; Greensboro
Redfern & Barnhill: Havelock
Resnick & Abraham; Raleigh
Rhodes & Mason; Greensboro
Rivenbark, Nancy M.; Banner Elk
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Rivera-Carretera, Armande A.; Maron
Rogers, Mary Leazer; Charlotte
Schweizer, Matthew A.; Cary
Shepherd, Michelle T'; Jefferson
Simpson, Travis H.; Winston-Salem
Stewart, Heidi F.; Asheville
Swerdlick, David S.; Chapel Hill
Taylor, Ollie H.; Raleigh

Terrell, Mark T; Wilmington
Thampson, Miriam M.; Wilmington
Tin, Noell B; Charlotte

Turner, Stephen Anthony; Raleigh
Umerah, Chufetoudi; Fayerteville
Webb Jr., Fred D.; Sanford

Whitley, Crumiey, DeMaye; Greensboro

The Disciplinary
Department
(Continued from page 44)

In the Matter of Julius Jennings
Wade Jr.

Notice is hereby given that Julius
Jennings Wade Jr. intends to file a Petition
for Reinstatement before the Disciplinary
Hearing Commission of the North
Carolina State Bar, Mr. Wade was dis-
barred effective April 27, 1994, for misap-
propriation of clients’ funds. Full restitu-
tion has been made. m

FALL 2000



Just when you thought it
couldn't get any better. . .

Revised
Survey
Coverage
Without A
New Survey

Investors Title is now offering two opportunities for lenders to obtain a mortgagee policy
with full survey coverage without the expense and delay of obtaining a current survey:

SINCE 1993 EFFECTIVE MARCH 2000

Loan policies up to $1 Million: Loan policies up to $5 Million:
“{ residential and commercial loans “Y residential and commercial loans

purchases, refinances, equity loans, T refinance transactions

or construction loans . , ;
“§ for purchases, coverage is available if a copy of the

an ALTA 9 and CLTA 100 can be prior survey (no older than 10 years) is obtained
obtained with this Survey Coverage with affidavit that no changes have been made since

TRARHE St e < an ALTA 9 and CLTA 100 can be obtained with this
Survey Coverage without a New Survey

@. Investors Title Insurance Company

INNOVATIVE INSTINCT

P.O. Drawer 2687 Chapel Hill, NC 27515-2687
(800) 326-4842 Fax: (919) 968-2223
Email: corporate @invtitle.com
NASDAQ Symbaol: ITIC
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Are Financial Institutions and Real Estate Companies

feeding off your services?

Remember the gingerbread man who teased the wolf into
thinking he couldn’t be eaten? Eventually, the wolf tricked
the little cookie man and the rest is history. Now we find
real estate brokers and bankers are trying to innocentfy
take a nibble from the title insurance business you
consider your area of expertise. Don't be tricked
into thinking they will stop at a mere nibble.
When the cookies are gone, so will the
title exams, deeds and closings. At
Commonwealth Land Title Company,
we're happy to continue doing business
to ensure only professionals handle |
the work you were trained to perform.
Commonwealth Land Title, ‘
your partner in the approved ‘
attorney system,

[T cCOMMONWEALTH

LAND TITLE COMPANY OF NORTH CAROLINA
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