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These Boring Rules

By E. FITZGERALD PARNELL III

few years ago, our youngest

child, then ten, and [ were

making the museum tour in

Washington and had lunch
with Judge David Sentelle, a
North Carolina lawyer who
formerly  practiced  in
Asheville and Charlotte, and
served as a federal prosecutor,
state court judge, and federal
district judge before being
elevated to the District of
Columbia Circuit.

As will happen when old
friends break bread togeth-
er—particularly two who
have fairly opposite views on
politics and are not shy about
their opinions—we fell into a cordial but
spirited  discussion about what the voters
might or at least ought to do in the upcom-
ing election. It was an uneven discourse as
Judge Sentelle actually knows what he is talk-
ing about,

After lunch and a couple of good cigars on
the steps of the East Wing of the National
Gallery of Art, my old friend walked back to
his office across the street in the Federal
Courthouse, and Laura-Nelle and 1 returned
to the museum crawl.

As we walked away, she said to me, in a
conspiratorial hush, “Daddy, that stuff you
and Mr. Sentelle were talking about, that was
really boring.”

What we do here at the State Bar, to
many, is also really boring: quite simply, we
write, adopt (with the concurrence of the
Supreme Court), interpret, and enforce the
rules which govern how lawyers deal with
the public, with our clients, with the courts,
and with each other. That’s not all of it of
course, but thats the guts of what the coun-
cil does.

Ovwer the past seventy-odd years the coun-
cil has asked our independent boards and
agencies to help with our tasks.

We ask the Board of Law Examiners to
determine the fitness and character of appli-
cants to join our ranks, and their under-
standing of the details—some applicants
would call it the arcana—of
North Carolina law.

The Disciplinary Hearing
Commission carries the bur-
den of determining the truth
of the allegations of lawyer
misconduct and, if proven,
the appropriate punishment
to be imposed.

The IOLTA trustees
annually consider several
dozen grant applicatons and
annually distribute some $3
million in interest earned on
the trust accounts of lawyers who elect to par-
ticipate in the program. Over the years the
IOLTA board has distributed $31.5 million
to agencies and programs who also serve
indigent citizens.

The trustees of the Client Security Fund
have the mel:mcholy ij of receiving, evalu-
ating, and paying claims from clients whose
money has been stolen by dishonest lawyers.
Since that program’s inception, the trustees
have paid some $4 million of your and my
hard-earned money to help soften the dam-
age done by our thieving former colleagues.

The Board of Continuing Legal
Education annually supervises the approval
of hundreds of CLE programs. Last year, for
instance, 15,200 of us attended a total of
235,000 hours of continuing education
approved by the board.

The Board of Legal Specialization serves
the 483 or three percent of us who have a
desire to call ourselves legal specialists.

The Lawyers Assistance Program, acting
through our dedicated staff and dozens of
PALS and Friends volunteers, has saved well
over a thousand careers, law practices, mar-
riages, attorney-client relationships, and, yes,
lives of lawyers who have fallen into alco-
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holism, drug abuse, and mental or emotional
difficulties. PALS and FRIENDS currentdy
have 315 brothers and sisters of the bar under
their caring wings.

The Client Assistance Program in the first
30 months of life has returned over 40,000
telephone calls (or about 1,350 calls a
month) from unhappy, frustrated clients.
This ventilation by cranky clients is working:
grievances received and processed by our staff
have dropped by one-fifth since CAP got
started.

We've done all of this unloading to our
boards and agencies not because we are lazy,
but to free us to pay attention to the central
meaning of the council, these boring rules.
This year the council will debate and, [ hope,
make decisions about three important issues:
multidisciplinary practice, MDP; multi-juris-
dictional practice, MJP; and a tune-up of the
Rules of Professional Conduct patterned after
the ABAs Ethics 2000 Commission report,
E2K.

As we do so, the council will remain
mindful that we are not a trade association
for lawyers, although there are several good
ones in our state. The State Bar is just a small
agency of state government which is funded
entirely by our members’ dues and not by a
penny of tax money. We make hard decisions
about a remarkably narrow slice of human
affairs: the way North Carolina licensed
lawyers practice law.

We call the rule making and interpreting
process, “ethics,” and that is the name of the
State Bar committee which interprets the
Revised Rules of Professional Conduct, our
current ethics rules. It is appropriately hum-
bling for us to remember that what we call
cthical and unethical conduct is often simply
a reflection of the times and the personalities
of the lawyers who wrote our rules rather
than any enduring principles. Consider, for
example, the following State Bar formal
ethics opinions from years past, each of
which is long abandoned:
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It is not improper for an attorney to send
his friends and clients a Christmas card
depicting Saint Nicholas in a courtroom
scene or any other scene suggesting to the
recipient the sender’s connection with the
legal profession so long as the attorney limits
the addressees to friends and clients.
(Opinion 418)

Or:

An attorney upon opening a law office
may make a single announcement in a local
newspaper stating therein the location of the
office, but the announcement may not be
accompanied by a photograph of the attor-
ney. (Opinion 414) [emphasis added]

Or this:

The announcement of the hiring of a new
associate that recites his former experience
and practice is unethical. (Opinion 646)

An attorney may not have his name print-
ed in a city [telephone] directory in bold face
type. (Opinion 8)

If you can find a copy of our old ethics
opinions in a back room at the courthouse,
many hours of bemused diversion may be
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had while waiting on a jury to recurn.

The State Bar Ethics 2000 Committee has
been working for several months now; it
expects to make a final report at the July
quarterly meeting. By comparison to our last
review, effective five years ago, this is a minor
tune-up.

But it’s multidisciplinary practice that is
our biggest challenge—it causes us to reex-
amine how and with whom we spend the
days and years of our professional lives.
Essentially every regulatory bar in the coun-
try is examining whether lawyers should be
permitted to share fees with non-lawyers,
which is the core of the issue.

The State Bars Emerging Issues
Committee has recently offered up a “limited
command-and-control” type MDP proposal
for the council’s consideration. If adopted by
the council and approved by the Supreme
Court, lawyers will be able to form practice
units with non-lawyer professionals so long as
North Carolina licensed lawyers own a
majority of the equity interests, the lawyers
control the entity, only the lawyers practice
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law, the lawyers obtain enforceable undertak-
ings from the non-lawyers not to interfere
with their professional judgment, and there
are no passive investors. Other rules require
that the clients of the non-lawyers be treated
as clients of the lawyers for conflict purposes.
As Hank Hankins, the chairman of the
Ethics Committee and member of the
Emerging Issues Committee has observed,
“This proposal amounts to sticking your toe
into a swimming pool while others are plung-
ing in and still others retreat from the edge.”

Given the cconomic threats lawyers in
several important practice areas are experienc-
ing, if the council believes the public is ade-
quately protected, perhaps it will move for-
ward with this proposal, so that members of
our bar could try out these non-traditional
business arrangements.

This is simply what the State Bar does.

1 appreciate your attention to the some-
times boring work your State Bar tackles. m

E Fitzgerald Parnell III is with the
Charlotte firm of Poyner & Spruill, LLP.
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Selecting North Carolina Judges

in the 21st Century

By Paur D. CARRINGTON

ppeinting judges for life was a late 17th century
English idea aiming to protect a judici-
ary of noble status from domi-

nation by royalty. No

constitution written since 1840 has adopted

that practice. Electing judges was an idea of
19th century Americans who believed in
the right to self-government and who
sought to protect their judges from domi-

nation by sordid politicians. Merit selection

of judges, subject to periodic retention elections,
was an idea of early 20th century Americans who
believed that law is a science or an arcane technology unre-
lated to politics and properly entrusted to experts. Many Americans

in the 21st century have their doubts about the virtues of self-government, and no one

believes that law in America is an apolitical technology that can be entrusted to elite experts.
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Contested judicial elections, whatever
their udlity in the 19th century, are no
longer defensible if political campaigns are
conducted by costly television advertising
that requires the contestants to raise and
spend a lot of money in order to secure or
hold judicial office. This is especially so
when those costly means of campaigning are
made almost immune to legal restraint as a
result of extravagant interpretations of the
First Amendment made by the Supreme
Court of the United States that protect the
right anonymously to attack the integrity of
candidates. Presently pending in the North
Carolina Senate is a bill (S. 1054) aiming to
patch up our judicial elections. No one can
believe that it solves all the problems, bur it
ar least addresses them.

Merit selection, whatever its virtues in the
first half of the 20th century, is likewise no
longer defensible when judges and courts all
over the nation are daily seen making
“impact decisions” of the most overt political
nature. While the American and North
Carolina Bar Associations have long favored
merit selection, it is an insurmountable
problem to its adoption that so few voters
accept the premise of the scheme. It is also a
problem that the periodic retention election
has proved in recent times to be an invitatdon
to costly electronic assaults on politically
defenseless sitting judges.

Tt is therefore time to rethink the problem
and revise the Constitution of North
Carolina. To find a solution appropriate to
our times, we need to lay aside both the idea
that the courts can be entrusted to wholly
independent lawyer-experts and the idea that
political campaigns for judicial office are a
constructive method of selecting judges.
While it is essential to give the legal profes-
sion an opportunity to influence the selec-
tion process, it may be equally essential to
allow voters a role sufficient to reassure citi-
zens that the courts belong to them and to
remind sitting judges that they govern with
the consent of their fellow citizens and not
by anointment.

It helps in thinking about judicial selec-
tion to sort out the judges by their different
roles. Superior and District Court judges,
the trial judges, are the most important
because they have the most direct impact on
individual citizens. They exercise great power
and enjoy great discretion. Trial judges are
also the hardest to select because their job
tests qualides of character that are not ordi-
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narily tested in the practice of law, or any
other activity. While their political prejudices
may influence their work, trial judges do not
make law, and hence their politics are not
really very important. To restrain trial judges
from inappropriate conduct, the most
important institution is appellate review.
Additional restraint can also be provided by
effective enforcement of sound standards of
judicial ethics. Especially for trial judges who
are exposed to 50 many opportunities to mis-
use their powers, this last is a very important
feature of a sound legal system.

For these reasons, it would seem that the
initial selection of the trial judge should be
the responsibility of someone or some group
accessible to the organized bar, but not con-
trolled by them. The governor is the most
obvious choice, not least because that officer
is accountable to the electorate. It is, howev-
er, 2 problem that the governor’s constituen-
cy is statewide and the uial judges serve local
constituencies. Moreover, if the judges are to
serve limited terms, a judge so appointed
would not only be beholden to the governor
for the opportunity to remain in office, but
at risk of non-reappointment for reasons
having nothing to do with the merits of his
or her performance. Accordingly, the judges
would lack sufficient independence to fore-
stall political manipulation of the judicial
process.

What is needed to select trial judges is a
constitutional institution (call it a
Commission on the Judiciary) composed of
petsons appointed by succeeding governors
and Senate minority leaders to assure that
the group is beholden to no constituency.
Perhaps its members might be required to be
of an age sufficient to make personal ambi-
tion no longer a factor in their judgments,
making it likely that they will be inclined to
give proper heed to the assessments of
lawyers. This Commission might also take
on responsibility for the enforcement of the
standards of judicial ethics and the evalua-
tion of judicial performance by lawyers and
litigants. So far, this thinking tracks that of
the advocates of merit selection.

The problem with such a Commission as
an institution appointing judges is that this
would disempower the community in which
the trial judge sits and may be insufficient to
liberate the judges from an unwelcome servi-
tude, or appearance of servitude, to the elite
class who put them on the bench. It is for
this reason that merit selection is unsaleable

in our time. Indeed, very few states ever seri-
ously considered meric selection of trial
judges, apparently for the reason that there
was too much political resistance to the idea,
especially in rural communities resistant to
domination by state governments.

The need for citizen participation might
be supplied by a procedure of Voter
Confirmation, putting the name of the can-
didate nominated by the Commission before
the electorate in the district in which the
judge would serve. This would resemble the
retention election, but would be conducted
before the judge is allowed to sit on a wial.
The only court [ know to be selected in this
way is the Supreme Court of Japan. Utah
requires its judges to stand for a retention
election in the third year after their appoint-
ment; that is close to a confirmation elec-
tion. The advantages of holding the election
at the outset of a judicial career are thar it
gives a strong signal to both citizens and
judges that the judges are servants to their
constituents while making it difficult for an
interest group to launch a televised personal
attack on the candidate selected by the
Commission.

To assure some integrity to Voter
Confirmartion, the Commission should be
expected to publicize prospective nomina-
tions for comment and then to circulate a
guide making the case for its nominations,
including explanations of any endorsements
but also any protests it may have considered.
It should also be prepared to defend its nom-
inees against electronic attack by political
interest groups of whatever stripe.

After an initial term of six or eight years
in which a judge can demonstrate the per-
sonal qualities needed to perform the work
of a trial judge, the Commission might be
expected to make a recommendation as to
whether the judge should be retained for an
additional period. That decision, too, would
be put before the electorate for confirmation.
Reconfirmation might be for a longer term,
so that the two terms together might consti-
tute for most judges a full judicial career.

Court of Appeals Judges entertaining
appeals of right have front line responsibilicy
for keeping Superior and District Court
Judges under restraint. This is a very differ-
ent job from that of the wial judge. It
requires close attention to the details of the
record of the proceedings below and to laws
and legal precedent cited by counsel. Many
such judges, having learned in school that




appellate judges make law, presume that
they, too, should make some law by writing
learned opinions on unsettled points of law.
But in reality it is hardly so for the Court of
Appeals, because anything they write of sig-
nificance to anyone other than the parties
will be subject to review by the Supreme
Court. Hence, their qualifications to make
law are of minimal importance in their selec-
tion. The qualities most needed in interme-
diate court judges is that they must be atten-
tive to lawyers and to the conduct of the trial
court, and faithful to the guidance of the
Supreme Court. What is needed therefore is
a process for selecting Court of Appeals
Judges that will reinforce those traits. The
need for adherence to the guidance of the
higher court suggests that they should be
selected by that court. This would make it
clear where the ultimate responsibility for
judicial lawmaking should lie. But the
Supreme Court might be limited in its selec-
tion by requiring prior experience as a trial
judge as a condition to the nomination. This
would link the Court of Appeals judges to
the institutions both below and above them
in the structural hierarchy and reinforce a
correct sense of what their roles are.

Because of the nature of their work, there
is very little to be said in favor of voters con-
firming or reconfirming the selection of
intermediate court judges. There is lictle
political content to their work. It is in no
onc’s interest for such judges to be looking
over the shoulder of the higher court to
attract the approval of some group outside
the judiciary. And their work is all but invis-
ible, not merely to the electorate, but even to
the profession. Voter Confirmation should
therefore not apply to them. Their terms
might be as brief as six years and renewable,
or much longer if they were subject to

removal by address by a supermajority of the
Supreme Court when its members have lost
confidence in an individual judge.

In contrast, it is clear to all chat justices of
the Supreme Court of North Carolina hold
political office. Moreover, no one today
would question the dictum of John Stuart
Mill:

The disposition of mankind, whether as
rulers or fellow citizens, to impose their
own opinions and inclinations as a rule of
conduct for others, is so energetically sup-
ported by some of the best and some of
the worst feelings incident to human
nature, that it is hardly ever kept under
restraint by anything but want of power.

While restraints are needed, they are not
casily fashioned. Citizens and lawyers can
unite in the conviction that sitting Supreme
Court Justices should be independent from
the influences of interest group politics, but
it is not obvious that a satisfactory alternative
can be devised.

The Voter Confirmation process suggest-
ed for trial judges might in some respects
seem to be a reasonably agreeable method,
except that the Commission should aspire to
be as apolitical as circumstances permit in
nominating trial judges. That won't work for
the selection of Supreme Court Justices.
Given the political importance of their roles,
there must be a political forum in which
interest groups can compete for the selection
of high court justices whose politics they pre-
fer. The Commission should not be that
kind of forum.

I conclude that the best method of select-
ing Supreme Courrt Justices is appointment
by the governor with the assent of a super-
majority of the Senate. The supermajority
requirement would be intended to prevent
the appointment of persons known to be
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partisans of marginal political views that they
might be tempted to impose on the people.
Because governors and senators are them-
selves politically accountable to the people to
be served if they seat a bad justice, the case
for Voter Confirmation as an additional
requirement is less strong. It would, howev-
er, serve to emphasize that the justices are not
solely indebted for their power and status to
partisan politicians, but also owe their power
to all the people.

To assure their independence, the terms
of appointment of Supreme Court Justices
should be substandally lengthened. In New
York, it is 14 years, in the District of
Columbia, 15. The purpose of such long
terms is to diminish the vulnerability of sit-
ting justices to manipulation by interest
group politics. The risks associated with
longer terms are much less with respect to
high court judges because they exercise very
little power solo. Longer terms lend stabilicy
to the institution and coherence to judge-
made law. A 15-year term would generally be
a career, for it would be a rare judge who
would seek reappointment after serving such
a term. Interest group pressure could be
mounted on those seeking reappointment. If
that is a concern, it could be prevented by
restricting the justices to a single term.

By facing separately the problems of
selecting trial judges, Court of Appeals
Judges, and Supreme Court Justices, this
scheme seeks to employ selection methods
that are shaped by the different roles to be
performed by different kinds of judges.
Because the Supreme Court Justices serving
long terms would be virtually invulnerable to
interest group politics, the judiciary as a
whole would be assured almost complete
political independence. Yet if the court wan-
dered too far from the conventional under-
standings, later appointees might be expect-
ed to restore its balance. Yet the trial judges
would know that their jurisdiction derived
from a vote of the people, and the Court of
Appeals Judges would know that although
they are independent of all politics, they are
not independent of the law. m

Paul D. Carrington, Chadwick Professor
of Law Emeritus ar Duke University. There
Is a vast literature on this subject, most of it
written by political scientists. Much of it is
cited in Judicial Independence and
Democratic Accountability, 61-3 Law &
Contemp. Prob. 79 (1998).
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A New Specialty:

By Wirrtiam A. REPPY JR.

q ¢

nimal law is one of the fastest
growing fields” of legal practice,
declares a December 2001
announcement of the inaugura-
tion of the National Center for Animal Law in Portland, Oregon.!
This does, indeed, seem to be the case in North Carolina. Animal
law is now taught at Duke, the only law school in the southeast to
offer the course. The first casebook on the topic was recently pub-
lished by Durham’s Carolina Academic Press.? Justice For Animals,3

a statewide organization concerned with legislation and litigation

affecting animals, has recruited a group of 25 members of the North
Carolina Bar who have volunteered to do pro bono work on behalf
of animals. Several of their ongoing cases are described below. Three
decisions of the North Carolina Court of Appeals reported in the last
half of 2001 highlight several current issues in the field of animal
law, and the state Supreme Court in November 2001 granted dis-
cretionary review in a case involving North Carolina’s anti-cruelcy

statute.
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Tort Cases

Animal related issues arise in all major
areas of law: contract, property, wills/trusts,
constitutional law, criminal law, and statuto-
ry remedies. However, a plurality of reported
decisions are from the field of torts, most
involving suits for damages done by or ro
domestic animals. One of the 2001 decisions
of the North Carolina Court of Appeals has
clarified that a person suffering injury inflict-
ed by an animal—often a dog bite—can sue
the owner or keeper of the animal on strict
liability or negligence theories.4 Unlike strict
liability suits in the products liability area
where recovery does not require proof that
the manufacturer or seller knew or should
have known the product was likely to cause
injury, the victim of an animal attack suing
on a strict liability theory must prove that
the defendant knew or should have known
of the “viciousness’ of the animal. The
“should have known” version of scienter for
this cause of actions shows that the “one free
bite” rule is no longer an element of the strict
liability tort in North Carolina, if it ever
truly was. Damages recoverable in the strict
liability suit seem no different than those in
the negligence context (although in a case of
wanton, reckless lack of control of a dog or
other animal known to be vicious, punitive
damages are recoverable®). The benefit to
plaintiff in proving the strict liability case is
that contributory negligence by him or her is
no defense.

In the 2001 negligence case, Defendant’s
Rottweiler bit off part of Plaintift’s ear.
Recovery was upheld on the theory that the
dog’s owners should have known that
Rottweilers as a breed are aggressive and tem-
peramental and thus should have kept their
dog restrained.® This guilt-by-breed theory
seems the canine equivalent of racial profil-
ing of humans. In December 2001, the city
council of Garner considered an ordinance
banning all Pit Bulls” It would be no
“defense” to a charge of violating this kind of
ordinance that a particular pet Pit Bull is
entirely gentle, and in other states similar
ban-the-breed ordinances have been held
constitutional in the face of a variety of
attacks.® The Garner City Council, however,
declined to enact this ordinance by a vote of
3-2.

The reverse tort situation where the
plaintff is the animal’s owner suing a defen-
dant who injured or killed the animal gener-
ates what is, nationally, the most “hot” topic
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among those concerned with animal law:
can the plaintff recover what can be called
“emotional” damages arising out of death of
or injury to a beloved pet? The majority rule
nationwide is that damages are assessed as if
plaintiff’s injured or dead pet were inani-
mate, like a chair or clock.” The owner
recovers market value or replacement value
only unless he or she can fit his cause of
action into the tort of intentional infliction
of emotional distress!? or, in some states
such as North Carolina,!! negligent inflic-
tion of such distress.

The majority rule’s notion that loss of a
pet dog or cat is more akin to loss of a chair
than wrongful death of a human relative is
considered by most pet owners to be utter
nonsense. The paucity of North Carolina
law in this area, however, opens the door to
possible adoption of the minority rule of
Hawaii and a few other states where emo-
tional damages are recoverable.l? An early
North Carolina case held that when the pet
killed by the defendant has no market value
(as is usually the case), the owner still can
recover some damages. 13 The nature of such
damages was not mentioned. Probably this
case was adopting an often-applied rule that
when the pet has no marker value, the value
to the owner is the measure of clarnages.14
Some states have included sentimental value
as one factor to consider in measuring dam-
ages based on value to the owner. 15 It would
seem illogical for the law to allow sentimen-
tal damages for killing of a mutt but not for
an equally beloved unspayed AKC-registered
bitch who has a market value of several hun-
dred dollars and whose case is not subject to
the “value to the owner” measure of dam-
ages. Thus a sound claim for emotional dam-
ages in addition to market value can be
made.

In a 1913 North Carolina case where a
trespasser wilfully shot a pet dogl® in the
plaintiff’s presence over her protest, the
court approved an award of damages based
on evidence that “the alarm and shock
caused by defendant’s conduct had caused
her grear suffering.” Today a recovery in this
situation could be explained under the
rubric of the tort of infliction of emotional
distress, intentional or negligent, but these
torts were not recognized in 1913. The case
implies that, wholly apart from punitive
damages, when the killing of the pet is inten-
tional, emotional damages are recoverable.

In a 1936 case where judgment of non-

suit against a dog-owner plaintff was
reversed, the court said that, contrary to
ancient doctrine, dogs now are viewed as
property “subject to all the incidents of chat-
tels.”1” Since emotional damages were not at
issue, the quote is dictum and should not
preclude a holding that pets are a special
kind of property for loss of which emotional
damages can be recovered.

If North Carolina ultimately adopts the
majority rule that treats damages for loss of a
pet the same as that awarded for loss of an
inanimate item of property such as a chair, it
will face the issue of whether veterinary mal-
practice claims are subject to the rule for
suits alleging malpractice by a physician
attending a human patient that there can be
no recovery absent testimony of an expert
witness establishing m:gligencg:.18 Some
courts hold veterinarians should not have the
benefit of that rule when the damages they
must suffer for “malpractice” are limited to
market value of the pet involved plus proba-
ble inability to collect a fee for services.!?

Justice for Animals receives at least once a
month a report of a pet having been shot or
otherwise killed by a private citizen or gov-
ernment employee. JFA volunteer Mike
Hubbard, a Raleigh lawyer, is secking
injunctive relief on behalf of owners of a dog
killed by a worker at the Wake County
Animal Shelter within 48 hours of being
placed there for 10-day quarantine (a bail-
ment) as well as for owners of a cat similarly
killed before the shelter had any right to do
50.20 In a case factually identical to the Wake
County quarantine case, Durham attorneys
John Bourlon and Jeffrey Howard are seek-
ing $10,000 in compensatory damages for
the killing of their client’s young dog,
$10,000 for intentional infliction of emo-
tional discress, and $10,000 or more in puni-
tive damages.21

Constitutional Law

In a case pending in federal court in the
Middle District of North Carolina,?? the
evidence shows a city’s police department on
several occasions implemented an official
policy of shooting to kill wandering dogs,
even, in one instance, after an animal control
officer chased the animal back to the prem-
ises of its owner. Suit was brought by
Charlotte attorney Brandon Fernald, a
Justice for Animals volunteer, under 42
U.S.C. § 1983, the civil rights statute, alleg-
ing state action in violadon of the Fourth
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Amendment (as incorporated into the
Fourteenth Amendment). Whether the trial
court will follow decisions in several federal
circuits that such a killing is a seizure of
property?3 remains to be seen. The success-
ful plaindff in a section 1983 action may
recover attorneys fees. 2 Although attorneys
fees are seldom awarded in animal-related lit-
igation, in a case with indirect ties to North
Carolina—it involved the estate of Doris
Duke of the family that founded Duke
University—counsel  representing  dogs
named Minnie, Foxie, Rodeo, and Robert
was awarded a fee of $100,000 this year.2>

Raleigh attorney Rick Gammon recently
convinced a prosecuting attorney to drop
charges against a woman who kept at least
seven dogs for violating a Cary ordinance
imposing a two-dog limit.2® The successful
argument was that the ordinance was so arbi-
trary as to deny substantive due process,
although Gammon also contended that the
ordinance violated the equal protection
rights of dog lovers because its two-animal
limit did not apply to cats, birds, or any
other pets. The city soon repealed the ordi-
nance.2’

A new theory for finding a statute void
for vagueness—a due process violation—was
created by the trial court in a suit brought by
the operator of a pigeon shoot to enjoin
application to his actvities of the state’s anti-
cruelty statute.28 When the suit was filed,
the cruelty statute protected—subject to var-
ious exemptions discussed below— “every
living creature.” That could make it a misde-
meanor, reasoned the wial judge, to squash
an insect, shoot a snake, or step on a snail.
The General Assembly could not so have
intended, the judge believed, which meant
the statute was unconstitutionally vague. In
response the General Assembly narrowed the
scope of section 14-360 to “every living ver-
tebrate in the classes Amphibia, Reptilia,
Aves, and Mammalia except human beings.”
This did not cure the vagueness, held the
trial court. As of this writing the case is
before the North Carolina Supreme Court.

Statutory Interpretation

The anti-cruelty statute contains several
broad exemptions which raise major issues of
interpretation. One exemption is for cruelty
in the form of “lawful activities for the pur-
poses of . . . training or for purposes of pro-
duction of livestock . . . .”29 In a 1974 case3?
the defendant beat his dog and tied it up. A

14

hole in the ground was filled with water, and
for 15 to 20 minutes defendant would hold
the dog’s head under water for 45 seconds,
raise his head, and then resubmerge it for 45
seconds. After this defendant hit and kicked
the dog. The defense was that the defendant
was “training” the dog not to dig holes in the
ground. Judgment of conviction was
reversed for failure to have instructed the
jury to acquit if it believed the defendant’s
testimony that his subjective purpose was to
train the dog not to dig holes in defendant’s
yard.

On the other hand, the prosecuting attor-
ney for Camden County in 2000 brought
cruelty charges against two employees of a
hog farm captured on videotape beating
injured hogs. The two pleaded guilty (or no
contest) to misdemeanor violations after the
prosecutor agreed to drop felony charges.3!
These defendants surely could have testified
that they subjectively considered what they
were doing to be part of the process of rais-
ing livestock, disposing of animals chat could
not be sold due to injuries. Clarification is
needed as to when, if at all, a cruelty defen-
dant’s subjective belief triggers the exemp-
tion.3?

Another exemption covers cruelty com-
mitted in “the lawful destruction of any ani-
mal for the purpose of protecting the public

. "33 The district attorney for Robeson
County recently declared this barred him
from prosecuting workers at the county’s
animal shelter who employed severely
painful methods of euthanasia of excess ani-
mals, readily provable via videotape.34 The
only apparent “protection” of the public
from the killings was reducing the cost of
running the shelter. Judicial precedent inter-
preting the quoted exemption is clearly

needed.

Standing

Much litigation over animal issues
involves standing of a private party to obtain
relief, frequently when a government agency
has declined to enforce a statute enacted for
the benefit of animals. The casebook Animal
Law devotes more pages to issues of standing
than to any other topic, and two of the three
state court appellate decisions reported in the
last half of 2001 concerning animals resulted
in holdings of lack of standing,> However,
by statutes unique to North Carolina, stand-
ing is broadly conferred on any person—
defined to include not only citizens but “any

nonprofit corporation, such as a society for
the prevention of cruelty to animals™¢ even
though the person has no “possessory or
ownership right in an animal” allegedly suf-
fering cruel treatment®’—to seek an injunc-
tion against cruelty in order to protect “every
useful living creature.”® The court is grant-
ed discretion to place the animalls] at issue in
the custody of the plaintiff.3?

Fayetteville attorney Larry McGlothlin
recently invoked these statutes to seek on
behalf of Justice for Animals and a citizen of
Robeson County an injunction against use
of cruel methods of euthanasia at that coun-
ty's animal shelter.#0 Animal law specialist
Mariana Burt of Apex has employed the
statutes in several citizen-suits objecting to
animal cruelty that could not be brought in
any other state due to lack of standing.

Resources

The Animal Legal Defense Fund, a
nationwide group of lawyers and law stu-
dents concerned with animal law issues, has
a library of briefs and pleadings, available
online?! or by contacting ALDE addressing
most issues arising in animal-related litiga-
ton. The Committee on Legal Issues
Pertaining to Animals of the Association of
the Bar of the City of New York“? conducts
frequent (and well-attended) symposia on
legal issues related to animals. “Animal Law,”
a review published annually by the students
at the law school ar Lewis & Clark, %3 offers
many useful articles and notes. m

William A. Reppy Jr. is the Charles L. B.
Lowndes Emeritus Professor of Law, Duke
University. He is an active member of the
State Bar, teaches animal law ar Duke Law
School, and serves as vice-president of Justice

for Animals.
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The Soldiers’ and Sailors’
Relief Act

By MaArRk E. SULLIVAN

he current recall of Reserve and National Guard personnel, and the deployment overseas of active duty military

personnel, will undoubtedly affect many litigants. The Soldiers’ and Sailors’ Civil Relief Act of 1940! (here-

inafter referred to as the SSCRA) provides legal protections for those who are called to active duty in the U.S.

Armed Forces or who are deployed overseas. Reservists and members of the National Guard may also be pro-
tected under the SSCRA. The protection begins on the date of entry on active duty and generally ends within 30 to 90 days after release
from active duty. The United States Supreme Court has said that the SSCRA should be read “with an eye friendly to those who dropped
their affairs to answer their country’s call.”? This article highlights some of the issues related to the impact of military service on civil lit-
igation, financial obligations, mortgages, family support, leases, and other matters.
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OVERVIEW

Stay of Proceedings

The SSCRA allows for the stay of certain
cases when a party is in the milicary. 50
U.S.C.App. 521 provides that a servicemem-
ber (hereinafter sometimes referred to as an
SM) who is a party in civil judicial proceed-
ings may obtain a stay if the court finds that
the member’s ability to prosecute or defend is
“materially affected” by reason of his or her
active duty service. A “material effect” exists
when military duties prevent the member
from appearing in court at the designated
time and place, or from assisting in the prepa-
ration or presentation of the case. The stay
remains in force until the “material effect” is
removed. An adverse material effect might
also be found when military service substan-
tally impairs the member’s ability to pay
financial obligations.

Those moving for a stay under the SSCRA
should file an affidavit, executed by the SM or
the SM’s commander, setting out all the facts
and circumstances detailing the SM’s efforts
to appear in court and the next court date
when he or she would be available. Tt is
important to remember that, while service-
members get 30 days’ leave annually, accruing
at the rate of 2.5 days per month, military
necessity may limit when the leave may be
taken. For instance, servicemembers who are
going through basic or advanced training may
be unable to appear in court due to the train-
ing schedule. Keep in mind that the judge
might request a copy of the servicemember’s
Leave and Earnings Statement (the military
equivalent of a pay stub) to show his or her
base pay, basic allowance for housing, basic
allowance for subsistence, tax withholdings,
voluntary allotments to pay bills or support,
and accrued leave.

Default Decrees

When a plaintiff applies for a default judg-
ment against an SM, the SSCRA applies. It
requires the movant to file an affidavic with
the court stating that the other party is in the
military, is not in the military, or the movant
does not know, before a decree or judgment
can be obtained by default. If the affidavic
indicates the other party is in the military or
the movant does not know, the SSCRA indi-
cates the court should appoint an attorney to
represent the other party; however, if the SM
has counsel of record, or has filed pleadings in
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the case, this provision does not apply.® When
the affidavic shows that the party to be
defaulted is in the armed forces, no default
can be taken until the court has appointed an
attorney to represent the servicemember. If
the court fails to appoint an attorney, then the
judgment or decree is voidable.

Although the SSCRA does not say, the
probable role of the appointed attorney is to
protect the interests of the absent member by
contacting the servicemember to advise thata
default is about to be entered and to ask
whether that party wants to request a stay of
proceedings. No provision of the SSCRA says
who pays the appointed attorney.

When a default has already been entered, a
servicemember has the right to have it
reopened upon certain conditions. If the
defaule is granted during the period of mili-
tary service or within 30 days thereafter, the
SM can apply to have it set aside, provided
that the member requests reopening the
decree within 90 days after the end of military
service, and that no appearance has been
entered, either pro se or through an attorney.
The SM’s application to set the decree aside
should be granted if the SM can show that he
or she has a good and legal defense to the
claim and can show prejudice resulting from
not being able to appear in person to defend
OT prosecute.

Stay of Execution, Statutes of
Limitation

The SSCRA also provides for staying the
execution of a judgment. The court may
grant a stay of the execution of a judgment or
order entered against the SM, and vacate or
stay an attachment or garnishment when the
court determines that the SM’s ability to com-
ply with the judgment or order is marerially
affected by reason of military service.

Regarding statutes of limitation, the
SSCRA provides® that the period of military
service shall not be included in computing
any limitation period for filing suit, either by
or against any person in military service. This
also includes suit by or against the heirs,
executors, administrators, or assigns of the
servicemember, when the claim accrues
before or during the period of service. Thus
this SSCRA section “tolls” statutes of limita-
tion during the military service of any mili-
tary plaintiff or defendant. Once military
service is shown, the period of limitation is
automatically tolled for the duration of the
service.

Leases and Landlords

The SSCRA also addresses rental agree-
ments and lease terminarions, and these sec-
tions are found at 50 U.S.C. App. 530. A lease
covering property used for dwelling, profes-
sional, business, agricultural, or similar pur-
poses may be terminated by a servicemember
if: (a) the lease/rental agreement was signed
before the SM entered active duty; and (b) the
leased premises have been occupied for the
above purposes by the SM or his or her
dependents.

To terminate the lease, the SM must deliv-
er written notice to the landlord after entry on
active duty or receipt of orders for active duty.
The effective date of termination for month-
to-month rentals is 30 days after the first date
on which the next rental payment is due after
the termination notice is delivered.® For all
other leases, termination becomes effective on
the last day of the month after the month in
which proper notice is delivered.”

If rent was paid in advance, the landlord
must refund the unearned portion. If a secu-
rity deposit was required, it must be refunded
to the servicemember upon termination of
the lease. The SM is required to pay rent only
for those months before the lease is terminat-
ed. Even eviction actions can be stayed. If the
property is rented for $1,200 per month or
less, the court may delay the eviction action
for up to three months. The court must grant
the stay if the SM requests it and can prove
that his or her ability to pay was materially
affected by military service.

Financial Obligations

The SSCRA also applies to time payments
and installment contracts. Under 50 U.S.C.
App. 531, servicemembers who signed an
installment contract for the purchase of real or
personal property before active duty will be
protected if their ability to make the payments
is “materially affected” because of active duty
service. If the SM has paid, before entry into
active duty, a deposit or installment payment
under the contract, and the SM is not able to
make payments because of his or her military
duty, then the SSCRA will apply and the ven-
dor will be prohibited from exercising any
right or option under the contract, such as the
right to rescind or terminate the contract or to
repossess the property, unless authorized by a
court order. The court may determine
whether an SM’s financial condition is “mate-
rially affected” by comparing the servicemem-
ber’s financial condition before entry on active
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duty with his financial condition while on
active duty.

The interest rate on debts and mortgage
payments can be reduced when there is mate-
rial effect shown and a member is going on
active duty. When an obligation was incurred
before entry on active duty, the interest rate
goes down to 6% unless the creditor (bank,
finance company, credit card issuer, etc.) can
prove in court that the member’s ability to pay
was not materially affected by military service.
The term “interest” includes service charges.

Foreclosure

The SSCRA also protects servicemembers
against foreclosures of mortgages, deeds of
trust, and similar security devices, provided
the following conditions are met: (a) the relief
is sought on an obligation secured by a mort-
gage, deed of trust, or similar security on
either real or personal property; (b) the obli-
gation originated prior to entry upon active
duty; (c) the property was owned by the ser-
vicemember or dependent before entry on
active duty status; (d) the property is still
owned by the servicemember or dependent at
the time relief is sought; and (e) the ability to
meet the financial obligation is “materially
affected” by the servicemember’s active duty
obligation.

Courts can stay proceedings until the ser-
vicemember is available to answer. The court
can also extend the mortgage maturity date to
allow reduced monthly payments, grant fore-
closure subject to being reopened if chal-
lenged by a servicemember, and extend the
period of redemption by a period equal to the
servicemember’s military service.

THE NORTH CAROLINA CASE LAW
Several North Carolina cases have ruled on

SSCRA issues.

Motion for Stay Properly Denied

In the Marer of the Paper Writing of Sue
H. Vestal 8 involved a cavear proceeding to
challenge the probate of a will. The trial court
dismissed the cavear after finding that the
caveators had willfully and blatantly ignored
the courts orders for discovery compliance
without reasonable excuse. One caveator,
Colonel Weaver, contended that he was pre-
vented from responding due to his involve-
ment in the Gulf War.

On appeal, Colonel Weaver alleged that he
was not required to respond because of pro-

tections afforded him by the SSCRA.? The
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Court of Appeals found that Weaver had nei-
ther filed a2 motion to stay under the SSCRA
nor an affidavit with supporting facts.
Without a request for a stay by the cavearor,
the only remaining issue was whether the
court should have granted a stay on its own
motion. The court noted that the only infor-
mation about Weavers military service was
found in two unverified papers signed by his
actorney and that no evidence showed that
Weaver had ever requested military leave to
answer the interrogatories.

The court quoted with approval an
Indiana case which noted that “the man in
service must himself exhibit some degree of
good faith and his counsel some degree of
diligence.”0 Vestal suggests the following
guidelines: (a) always file a motion and an affi-
davit when seeking a stay; (b) lack of good
faith and due diligence on the part of the ser-
vicemember are grounds for denial of the
motion; and (c) a stay may not be necessary
simply to answer interrogatories—phone calls
and correspondence can be used to prepare
answers most of the time.

Material Effect Demonstrated

The “flip side” of Vestal is found in
Cromer v. Cromer.)! The SM was the defen-
dant in a motion to increase child support
with the hearing set for November 1979.
Prior to the hearing, the SM sought a stay
under the SSCRA. His commander wrote a
letter to the presiding judge stating that oper-
ational requirements prevented the SM from
taking leave until January 1980. The com-
mander subsequenty signed an affidavit on
the SM’s behalf and sent it to the district
court, stating that Jack Cromer, the defen-
dant, was “Chief of the Boat,” the sole inter-
face between enlisted men and officers on the
nuclear submarine USS Skate, that operations
at sea were scheduled for the last two weeks in
November 1979, and that he had advised Mr.
Cromer that he would not be permitted to
take leave. The district court denied the stay
and ordered Mr. Cromer to pay increased
child support. Defendant appealed.

The Court of Appeals upheld the trial
courts increase in child support but the
Supreme Court granted defendant’s petition
for discretionary review. The letter and affi-
davit showed up as part of the petition for dis-
cretionary review in the Supreme Court, but
were not part of the record on appeal and had
not appeared in any lower courr file.

Regardless of this irregularity—or perhaps

because of it—the Supreme Court reversed,
stating that “the trial court might have pro-
ceeded in another manner had it been aware
of these documents.”12 Cromer suggests that
it’s never too late, that the motion and affi-
davit can still help the SM in the appellate
process to show the “material effect” of mili-
tary service. It also shows the value of a
detailed and specific affidavit and motion
requesting only a limited—and not an indef-

inite—stay, about two months in this case.!3

Requirement of a Meritorious Defense

When considering a request to reopen a
default judgment, in addition to finding that
his military service had a material effect on his
ability to defend himself, the court must
decide whether the defendant has a meritori-
ous defense. This was the issue in Smith v.
Davis,'% in which the SM was served with a
complaint in May 1985 alleging that he had
been paying $100 a month for the support of
his child and requesting an increase to at least
$150 a month.

In response the SM sent a letter in June
1985 to plaindf’s attorney admitting receipt
of the summons and complaint but asking
that plaindff’s attorney recognize his rights
under the SSCRA. The defendant did not
appear at the hearing, nor did an attorney on
his behalf, and no attorney was appointed to
represent him as is required under 50 U.S.C.
App. 520. An order was entered that he pay
$225 a month in child support.

The defendant filed a motion to reopen
the judgment and submitted an affidavit in
support of the motion. The affidavit stated
that at the tdme of the support hearing he was
on active duty in the Marine Corps, he was
stationed in California, his unit was subject to
deployment to the western Pacific at any time,
and that his military duties made him unavail-
able to defend at that hearing. He also stated
that, upon arrival at the base, he experienced
“pay problems” that left him without a pay-
check for four months. The trial court denied
his motion.

The Court of Appeals, however, reversed
that decision after conducting a clear and con-
cise analysis of the “default provisions” of the
SSCRA.!> The court found that the motion
of defendant was timely (made no later than
90 days after termination of military service);
the trial court had not appointed an attorney
for him (as is required by the SSCRA); the
defendant showed prejudice stemming from
his military service; and the defendant showed
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that he had a meritorious defense (that is, he
lacked the ability to pay support). The defen-
dant in this case based his affidavit on the
four D’s—Distance, Deployment, Defense,
and Deficit (chat is, inability to pay). Smith
v. Davis demonstrates the importance of set-
ting up the groundwork early for a later
motion to reopen, and following through
with detailed factual statements in an affi-
davit that is filed on a timely basis with the
trial court.

Failure to Demonstrate Diligence and
Good Faith

Judkins v. Judkins'® started in August
1988 when the wife filed a lawsuit for
divorce from bed and board, custody, child
support, alimony, and equitable distribution.
The defendant, an Army Lieutenant Colonel
stationed at Ft. Bragg, filed an answer that
contained counterclaims for custody, child
support, and equitable distribution.
Discovery was initiated before April 1989
and centinued through August 1990, when
the invasion of Kuwait started the deploy-
ment that led to the Gulf War, At that time
“the court continued the matter over because
of defendant’s service with the United States
Military in that action.”!”

Buct that didn’t end the dispute. Although
combat in the Gulf War was finished in
February 1991, the plaintiff continued to
attempt to obtain information from defen-
dant through discovery and the defendant
continued to resist. The plaintff filed
motions to compel discovery responses in
July 1991, December 1991, and February
1992, In February 1992, a year after the Gulf
War ended, the judge entered an order
requiring the defendant to produce docu-
ments to the plaintiff. The defendant failed
to comply with the discovery order.

The trial, set for April of 1992, was con-
tinued at defendand’s request. The wial judge
contacted the Army and was told that defen-
dant was “on a mission” and that he would
be available in July 1992. The court ordered
a continuance until July 1992. When that
date rolled around, defendants attorney
again requested a continuance, stating that
defendant would be available to complete
discovery and the pretrial order on or before
August 3, 1992, and would be available for
trial on August 31, 1992, The court once
again granted a continuance, setting the case
peremptorily for hearing on August 31,
1992.
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Is it hard to guess what happened next?
The defendant failed to respond to discov-
ery, failed to complete the pretrial order,
and moved for a continuance on August
31, adding (apparently for che first time) a
motion for a stay under the SSCRA. The
trial court found that the defendant had
failed to exercise good faith and proper
diligence in appearing and resolving his
case and then denied the motions of defen-
dant.

The Court of Appeals framed the issue as
whether the trial judge had erred in denying
the defendant’s motion for a stay. The court
noted that the only evidence of the SM’s
unavailability was a letter from the Army
stating that the defendant was to depart for
Southeast Asia on August 30, 1992, for
about 46 days, that there was no evidence in
the record as to whether the SM had at any
time requested leave to defend the action or
whether leave was likely to be granted upon
request, and that the defendant made no
showing as to how his defense would be prej-
udiced or his rights materially affected by his
absence. The Court of Appeals accepted the
wial court’s determination that the SM had
failed to exercise good faith and due dili-
gence. 8

The Judkins case teaches that a stay will
not be granted without a showing of good
faith and proper diligence, and that the
courts will usually need to see a statement
from the SM as to whether leave was avail-
able and had been requested. A stay is not
forever. Contrary to the popular notion of
many soldiers and some civilian practition-
ers, a stay of proceedings is not meant to out-
last the natural life of the lawsuit or, for that
matter, the presiding judge. Military mem-
bers accrue leave at the rate of 30 days per
year, and courts can take judicial notice of
this fact.!? Current overseas postings usually
last around three years for an “accompanied
tour” (with family members), and much less
for unaccompanied tours in such host coun-
tries as Turkey, Korea, and Iceland. This
showing regarding leave is important in most
cases where the SM is proclaiming nonavail-
ability.

The stay is, in fact, intended to last only
as long as the material effect lasts. Once this
effect is lifted, the opposing party should
immediately request the lifting of the stay. In
the event of further resistance by the SM, the
court should require submissions upon affi-
davit.

Finding of No Prejudice

The last case is Booker v. Everhart2 The
case arose from “a complex series of proceed-
ings and circumstances involving the divorce
of defendant.” In March 1974 the plaindiff,
an attorney who had represented the plain-
tiff-wife, sued for his fees on a note from
defendant-husband (guaranteed by his par-
ents). In May 1975 the defendant joined the
Navy and was sent to the Philippines, where
he remained through trial. In January 1976
the defendants (the husband and his parents)
moved that the case be “entirely removed
from the trial calendar” pursuant to the
SSCRA on the ground that the husband
would be absent from trial. The judge denied
the motion and set the trial for April 1976.
A month after that order and a month before
the trial date, the defendants noticed plain-
tff for the taking of the deposition of the
defendant-husband in the Philippines two
weeks before the trial. The judge granted a
protective order to plaintiff, and the deposi-
tion was not taken. At the trial the court
granted a directed verdict for plaindff and
the defendants appealed.

The Court of Appeals, in ruling on
defendants’ claim that the trial court erred in
denying a stay under 50 U.S.C.App. 521,
noted that the Act mandates a continuance
where military service would cause a party to
be absent, but it also allows the judge to deny
a continuance if, in his opinion, the SM’s
ability to conduct his defense is not materi-
ally affected by reason of his military service.
The court then noted the following facts: (a)
the defendant-husband, who volunteered for
naval service, was sent to the Philippines 14
months after the lawsuit was filed; (b) there
was no showing in his affidavit that he
requested leave or would not be able
obtain leave to be present at trial; (c) there
was no showing in his affidavit, beyond a
mere conclusory statement, that his defense
would be prejudiced or his rights impaired
materially by his absence; (d) his deposition
had already been taken in May 1974 by
plaintiff in the presence of counsel for the
defendants; and (e) defendant-husband, an
attorney licensed in North Carolina, took no
steps to seek a speedy determination of the
case prior to going on active duty. Based on
the above, the court upheld the trial judge’s
order, which found that the SM’s absence
would not materially prejudice his defense.
The court noted that the SM’s use of the
SSCRA was likely based on policy and strat-
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egy, rather than on the necessities of military
service.

The lessons of the Booker case are that,
once again, there must be more than a vague
and conclusory affidavic—there must be a
clear and detailed one showing that the SM
will be prejudiced by his inability to appear
and defend. There should, ordinarily, also be
a statement as to whether leave was request-
ed and the results of such a request.

SSCRA RESOURCES ON THE
INTERNET

There are useful resources on the internet
for SSCRA research. Visit the home page of
the Army JAG School, www.jagcnet
army.mil/ TJAGSA. When you get there, click
on “Publications” on the left side, then scroll
down to “Legal Assistance” and look for JA
260, “Soldiers’ and Sailors’ Civil Relief Act
Guide,” a thorough examination of every sec-
tion of the SSCRA by the faculty of the Army
JAG School (updated in July 2000). You can
also find useful material at these URL:

“Soldiers’ and Sailors’ Civil Relief Act
Provides Umbrella of Protection” -
Department of Defense article, Armed
Forces Information Service: www.

defenselink.mil/specials/Relief_Act/

US Coast Guard article on SSCRA:
www.uscg.mil/mlclant/LDiv/soldiers].
hrm

Air Force Academy article on SSCRA:
www.usafa.af. mil/10ja/ssra.htm

Coast Guard Fact Sheet on SSCRA:
www.uscg.mil/legal/la/topics/sscra/

SSCRA_Factsheet.htm

Article by Carreon and Associates,
Cypress, CA, on SSCRA: www.carreo-
nandassociates.com/soldiersact.html

Office of Child Support Enforcements
“A Caseworker’s Guide to Child Support
Enforcement and Military Personnel” -
section on  SSCRA:  www.acf.
dhhs.gov/programs/cse/fct/military
guide2000.hem#relief

Legal Services, www.jagcnet.army.mil/
legal, the Army Judge Advocate General’s
Corps public preventive legal informa-
tion site (Soldiers’ & Sailors’ Civil Relief

Act informarion center). m

Mark Sullivan is a JAG colonel in the
Army Reserve and a board-certified specialist
in family law. He was the initial director of
the State Bar's military commitree, 1980-86,
and he practices in Raleigh.
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Employees Call€d to Military

Duty Protected by Law

By JOHNW.MANNS

As thousands of Americans are called to
active military service as part of our nation’s
response to the tragic events of September 11,
employers should review the laws that offer
job protection for these employees. While the
vast majority of employers view supporting
their employees in uniform as a patriotic duty,
others may see these statutory requirements as
a financial stress on the business. Still others
may violate the law through ignorance of its
provisions. Employers should know, however,
that willful violations of the law can result in
courts awarding double damages to the
wronged employee.

The rights of individuals called to active
military service, including the mechanisms for
employees to file complaints against their
employers for violations of the law, are found
in the Uniformed Services Employment and
Reemployment Rights Act (USERRA). The
USERRA covers employees who temporarily
leave employment to serve in the uniformed
services, including the Armed Forces,
National Guard, Reserves, and other groups
designated by the president. All employers
must comply with the USERRA.

The USERRA generally requires that
returning service-members be reemployed in
the job that they would have attained had they
not been away from their jobs due to their
military service. This “escalator principle” of
the USERRA requires that the employee be
credited with the same seniority, status, and
pay, as well as other seniority-based rights and
benefits, The USERRA also requires that
employers offer their returning employees the
training needed for them to refresh or upgrade
their skills for their positions. The law, howev-
er, does allow the employer to assign an
employee to an alternative position if the
employee is unable to qualify for a higher one.
In addition, the USERRA protects disabled
veterans, requiring employers to make reason-
able efforts to accommodate disabilities.
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Employees convalescing from injuries received
during service or training may have up to two
years to return to their jobs.

The following summarizes the USERRAS

key provisions.

Employer Obligations

- Reemployment—An employer must
reinstate an employee who has been absent for
up to five years (and possibly longer) because
of uniformed service, whether voluntary or
involuntary. There are specific limited excep-
tions to this requirement.

Promotion and  Seniority—The
USERRA contains a detailed scheme for
determining the position in which a returning
service member must be placed, which is
designed to return an employee to a job at the
seniority level that he/she would have obtained
but for the absence, where possible.

+ Retention—Upon returning from leave,
a service member may not be discharged
except for cause for a specified period of time,
which varies based on the length of uni-
formed service.

- Healthcare and Pension Benefits—The
USERRA contains detailed provisions govern-
ing pension and health benefits. For c‘xampic,
an employee may elect to continue health plan
coverage for up to 18 months when absent due
to military service.

Employee Obligations

- Notice of Service—Employees must pro-
vide their employer with advance notice of
service, unless providing such notice is unrea-
sonable, impossible, or prevented by “military
necessity.”

- Notice of Return to Work—Employees
absent less than 30 days must return to work
on their first regularly scheduled workday
after the end of service. Employees absent for
longer periods must apply for reinstatement
within varying tme limits contained in the

law.

- Documentation of Eligibility—Upon
request, an employee must provide documen-
tation establishing eligibility for reemploy-
ment. If documentation is unavailable, the
employer must reemploy the individual undil
documentation becomes available.

The Department of Labor, through the
Veterans' Employment and Training Service
(VETS), provides assistance to anyone who
has claims under the USERRA. If VETS can-
not resolve the claim, a service member may
request the Department of Justice to file suit
or may elect to bring a private cause of action
in federal district court at no cost to the
claimant. Through the review process by
VETS or the court action, an employer may
be required to return the employee back to
work while also providing back pay, lost ben-
efits, corrected personnel files, lost promo-
tional Oppertunities, retroactive seniority,
pension adjustments, and restored vacation. If
the employee can prove that her employer
willfully violated the law, the court can double
any amounts due as liquidated damages. In
addition, an employee who prevails in a pri-
vate action is entitled to attorneys’ fees and
costs, including expert witness fees.

The USERRA was intended to enable
employees to serve their country without sac-
rificing their careers. Employers are well
advised to brush up on the USERRAS require-
ments as the military call-up escalates. m

John W. Mann is an attorney with the
labor and employment law practice of Smith,
Helms, Mulliss & Moore, LLP, in the Raleigh
office. He can be reached at 919/755-8712 or
Jjohn_mann@shmm.com.

This article originally appeared in the
December 2001 edition of Business Lawyer, a
publication of the North Carolina Bar
Association.
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Interpreting in the Courts: The

AOC’s Guidelines

n response to the growing
number of non-English
speakers in North Carolina,
the Administrative Office
of the Courts secured grant funds in
2000, 2001, and 2002 to enhance
access to the courts for non-English

speakers, with an emphasis on the

Spanish speaking population.! As a

part of this effort, guidelines for the use of foreign language interpreting and translating
services were adopted by the director of the Administrative Office of the Courts (AOC) in
the fall of 2000.2 The guidelines are intended to facilitate the use of foreign language inter-
preters and translators? in court proceedings, and to provide guidance to districts in fash-
ioning local rules. The guidelines address the appointment, compensation, and removal of
interpreters, interpreter responsibilities and practices, ethical limitations on interpreter
conduct, and interpreter certification. This article presents edited t:xcc:rpts4 from these
guidelines. The complete AOC Guidelines can be found on the internet at the North

Carolina Court System home page.’
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|. APPOINTMENT
General Principles

The court has inherent authority to
appoint a foreign language interpreter when,
in the discretion of the court, an interpreter is
“necessary.”® An interpreter is necessary when
a person’s “normal method of communication
is unintelligible to those in the courtroom.””
In determining whether an interpreter is nec-
essary, the court should ask the non-English-
speaking (NES) person open-ended questions
requiring eclaboration rather than questions
requiring a simple “yes” or “no” answer. Such
questions could be about the person’s work,
education, family, or other similar matters.
Locating and Selecting

Any person who, in the discretion of the
court, “is competent to perform the duty
assumed may be appointed as an inter-
preter.”® To assist the court in making this
competency determination, the AOC main-
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tains a list of certified interpreters.? It is rec-
ommended that the court appoint a certified
interpreter from this list. If a certified inter-
preter is not reasonably available, or where the
INES person would prefer to use an interpreter
of his or her own who is not certified, the
court may appoint an interpreter who is not
certified. In determining whether to appointa
non-certified interpreter, factors the court
should consider include the nature of the pro-
ceeding, the hardship that would be caused by
delaying the proceeding until a certified inter-
preter could be located, and the level of com-
petence of the non-certified interpreter.

In determining whether a non-certified
interpreter is competent, court officials should
note that being bilingual is not, by itself, a
guarantee of a person’s ability to serve as an
interpreter. Interpreting requires specialized
knowledge of grammar, vocabulary, legal and
other specialized terminology, slang, idioms,
and dialectal variations. It also requires spe-
cialized skills in the areas of memory, compre-
hension, attentiveness, listening, and multi-
tasking.

In any event, the court should avoid acting
as an interpreter itself or allowing an attorney
or law enforcement officer participating in the
case to serve as an interpreter. First, the judge
or attorney may not be able to perform his or
her duties at the optimum level if he or she is
attempting to serve dual roles during the pro-
ceeding. Second, serious conflict of interest
concerns arise when a judge serves as both fact
finder and interpreter, or when an attorney
serves as both advocate and interpreter.
Similar conflict of interest concerns arise for
law enforcement officers serving as court
interpreters.

If the language spoken by the person is
uncommon, the court might contact one of
the following resources to locate a translaror:
(a) the language department of a local college
or university; (b) a local military base; (c) the
American Translators Association headquar-
tered in Alexandria, Virginia (703/683-6100,
or wwwatanet.org); or (d) the AOC, which
has a directory of interpreting companies and
individual interpreters published by the
Carolina Association of Translators and
Interpreters.

Use of Form AOC-G-107

When appointing and compensating
interpreters, the court should use form AOC-
G-107 (“Motion, Appointment, and Order
Authorizing Payment of Interpreter”). The
form has four sections:
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Motion section: The attorney, party, or
court official requesting the interpreter should
complete the “Motion” section at the top of
the form. This section requires the requesting
party to explain the reasons an interpreter is
needed.

Appointment section: The judge, clerk, or
magistrate  should  complete  the
“Appointment” section of the form. This sec-
tion requires the court official o (1) identify
the interpreter who will be providing services
and (2) make a finding that the interpreter is
competent to serve.

Certification section: The interpreter
should complete and sign the “Certification”
section of the form. In this section the intet-
preter (1) certifies that he or she actually pro-
vided the services requested and (2) provides a
total cost for these services.

Order section: The court official should
approve a total payment amount by complet-
ing the “Order” section near the bottom of
the form. Once the court official has approved
the payment amount, the court should for-
ward the completed form t the AOC
Controller’s Office for payment.

Removal

If the court subsequently determines that
an interpreter is not competent, has engaged
in misconduct, or is otherwise unable to per-
form the necessary interpreting services, or
that the person does not in fact need an inter-
preter, the court may in its discretion remove
the interpreter.'? Similarly, an interpreter who
becomes concerned about his or her ability to
interpret in a particular proceeding or for a
particular person should inform the court
immediately.

Oath

Rule of Evidence 604 contemplates that a

court interpreter will swear or affirm that he

ot she “will make a true translation.”!!

Districts may want to adopt a more expansive
oath by local rule. For example, a guidebook
on interpreting issues published by the
National Center for State Courts suggests the
following oath:
Do you solemnly swear or affirm that you
will interpret accurately, completely, and
impartially, using your best skill and judg-
ment in accordance with the standards
prescribed by law and [the Code of Ethical
Conduct for Court Interpreters adopted
by the Administative Office of the
Courts], follow all official guidelines estab-
lished by this court for legal interpreting or
translating, and discharge all of the solemn
duties and obligatons of legal interpreta-
tion and translation?!?
Need for More than One Interpreter
The demands of courtroom interpret-
ing,13 particularly simultaneous interpreting,
can be grueling. For lengthy or complex mat-
ters, the court may, therefore, choose to
appoint more than one interpreter. The two
interpreters then may spell each other as they
become fatigued. As a general rule, the court
should consider securing more than one inter-
preter for any proceeding likely to last for two
or more hours.
Appointment by Session Rather than by
Case
Some districts appoint a single interpreter
for an entire session of court rather than
appointing a different interpreter for each case
heard during the session that requires an inter-
preter. For example, some districts now
appoint one interpreter to remain available in
the courtroom for an entite day or half-day of
Criminal District Court. This interpreter
assists any indigent defendants or witnesses
during the course of the day who need inter-
preting services. Several districts thar regularly
experience a high volume of NES persons
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[l. THE ROLE OF THE INTERPRETER
Pre-Hearing Activities

If possible, the interpreter should meet
with the non-English-speaking (NES) per-
son and his or her attorney prior to the pro-
ceeding to allow the interpreter to become
familiar with the NES person’s dialect and
manner of speaking. It will also allow the
interpreter to clarify the nature of his or her
role, i.e., that the interpreter will interpret the
proceedings for the party, but is not permit-
ted to advise the party in any way.
Courtroom Protocol

The interpreter should abide by the
instructions and rules of the local district and
the presiding judicial official at all times. The
following policies are recommended:

Arrival: The interpreter should arrive at
least 15 minutes prior to the start of the pro-
ceeding and should introduce himself or her-
self to the courtroom clerk. If the interpreter
arrives while a proceeding is in progress, the
interpreter should ask the bailiff to notify the
clerk of his or her arrival.

Courtroom location: Generally, the inter-
preter should sit by the NES party at the
counsel table when simultaneously interpret-
ing for a party. When consecutively inter-
preting!? the testimony of a NES witness,
the interpreter should stand by the witness
positioned in such a manner that the judge,
the parties, the attorneys, and the jury are
able to view the witness.

Equal access: The interpreter’s purpose is,
to the extent possible, to place the NES party
in a situation equivalent to that of an
English-speaking party. Accordingly, the
interpreter should interpret for the NES
party everything that the party would hear
were he or she English-speaking.

Completeness and accuracy: The inter-
preter should interpret completely and accu-
rately. The interpreter should not alter the
meaning of the original statements in any
way. For example, the interpreter should not
elaborate on, explain, or clarify the state-
ments, and should not correct obvious
errors.

Verbatim vs. complete interpreration: A
verbatim interpretation is not necessarily a
complete and accurate interpretation.
Specifically, an interpreter should not inter-
pret a statement verbatim if a verbatim inter-
pretation would rob the statement of its
meaning. This is particularly true for
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idiomatic expressions. For example, a verba-
tim translation of the phrase “we kept tabs on
him” may fail to convey the meaning of the
phrase to the NES person.

Preservation of tone and register: In addi-
tion to preserving meaning, the interpreter
should also preserve the tone and register of
the original statements. In other words, the
interpreter should convey the intensity and
emotion of the original statements.

Use of first and third person: If it
becomes necessary for the interpreter to
address the court during the proceeding, the
interpreter should speak in the third person.
For example, the interpreter should say,
“Your Honor, the interpreter was unable to
hear counsel's question.” The interpreter
should always render a witness' testimony,
however, in the first person. For example, if a
witness responds, “I saw the defendant
around 10:00,” the interpreter should not
state: “The witness says she saw the defen-
dant around 10:00.” Observing these rules
will allow the official court record to reflect
clearly when the interpreter is speaking on
his or her own behalf and when the inter-
preter is rendering the testimony of a witness.

Departure: When the proceeding con-
cludes, the interpreter should not leave the
courtroom until the court formally excuses
the interpreter.

Code of Ethical Conduct: At all times,
the interpreter should act in a manner con-
sistent with the Code of Ethical Conduct.1¢
Suggestions for Court Officials

The court should encourage the inter-
preter to meet with the NES person prior to
the hearing, if possible, in order to familiar-
ize himself or herself with the person’s
dialect and manner of speech. The court
should also encourage counsel to share with
the interpreter any documents that they will
be asking the interpreter to sight translate
during the proceeding. The court may want
to introduce the interpreter and provide
instructions to the parties, the attorneys,
and the jury en the proper role of the inter-
preter. Specifically, the court may want to
address the following: (2) The interpreter’s
role and purpose is limited to facilitating
communication. The interpreter may not
provide legal or other advice or assistance to
any party; (b) The participants in the pro-
ceeding should speak directly to one anoth-
er, not to the interpreter. For example, an
actorney should ask a NES witness a ques-
tion directly. The attorney should not say to

the interpreter, “Ask the witness when she
saw the defendant.” Similarly, the witness
should respond directly to the attorney, not
to the interpreter; (c) The interpreter will
render everything that is said in the court-
room completely and accurately. The inter-
preter will not elaborate on, explain, clarify,
add to, or omit information from the origi-
nal statements; (d) The jury should not give
any weight to the fact that a party or witness
requires the assistance of an interpreter; and
(¢) The court reporter should record only
the English spoken during the proceeding.
In the verbadm transcript of the proceed-
ing, the reporter should indicate when a
witness or party is speaking through an
interpreter.

The court should ensure that the court-
room is as quiet as possible, that all partici-
pants speak audibly and clearly, that all par-
ticipants speak at a reasonable rate of speed,
and that the participants speak only one ata
time. Interpreters regularly use notepads to
assist them in recalling lengthy statements
that they must interpret. The court should
permit the interpreter to use a notepad in this
fashion and may want to explain to the jury
and the other participants why the inter-
preter is using it. Many interpreters use wire-
less interpreting equipment for simultaneous
interpretation. The interpreter speaks into a
transmitter and the signal is sent to a receiv-
er used by the NES person. This equipment
allows the interpreter to move about the
courtroom in order to better hear the person
who is speaking. By using multiple reccivers,
the interpreter can also serve multiple NES
persons at the same time. The court should
permit the interpreter to use this equipment
and may want to explain to the jury the
nature of the equipment and why the inter-
preter is using it. In the most serious cases
(for example, capitally tried cases), the court
may want to order that the proceedings be
recorded on audio tape, particularly if the
court is using a non-certified interpreter. This
will provide a record of the original state-
ments made in the foreign language should a
question arise regarding the adequacy of the
interpretation.

Court officials may want to utilize several
AOC forms recently translated into Spanish,
These include criminal forms!7 and domes-
tic violence forms.!8 These forms are avail-
able in the Judicial Branch Forms Manual'?
and are also available on the AOC web page
at http://www.nccourts.org.
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[Il. COMPENSATION
When the State May Bear the Cost of a
Foreign Language Interpreter

The court system is authorized to provide
foreign language interpreters at state expense
only in those instances when the state is bear-
ing the costs of representation. G.S. § 7A-
314(f), for example, authorizes the court to
appoint a foreign language interpreter at
Judicial Branch expense in indigent criminal
cases where the defendant, or a witness for
the defendant, cannot speak or understand
English. This statute also authorizes the court
to appoint an interpreter for a witness for the
prosecution who cannot speak or understand
English. The AOC has interpreted this
statute in conjunction with various other
statutes (for example, G.S. § 7A-450, G.S. §
7B-602, G.S. § 7B-1101, G.S. § 7B-2000,
and G.S. § 122C-268), to authorize an inter-
preter at Judicial Branch expense for any
party for whom the Judicial Branch is bearing
the costs of representation (for example, indi-
gent criminal defendants, witnesses for indi-
gent criminal defendants, witnesses for the
state, parties to juvenile proceedings, or indi-
gent respondents in involuntary commit-
ment proceedings).

There may be a situation where a person
has retained his or her own attorney but is still
entitled to other services, such as the assistance
of an interpreter, at state expense.20

There may also be situations where a party
appears before a judicial official before any
determination of indigency or right to counsel
at state expense has been made. For example,
at an initial appearance before a magistrate
pursuant to G.S. § 15A-511, the magistrate
may not yet know whether the defendant is
indigent. The usual practice in this situation is
for the magistrate to appoint an interpreter
even though a determinadon of indigency
(and entitlement to counsel at state expense)
has not been made. If the defendant is subse-
quently convicted, the court can assign the
interpreter’s fee to the defendant as costs.2!
When the State May Not Bear the Cost of a
Foreign Language Interpreter

The Judicial Branch is not authorized to
provide interpreters to parties who are
required to bear the costs of their own repre-
sentation (for example, civil and domestic lit-
igants, non-indigent criminal defendants).
Because the legislature has not authorized or
appropriated funds for these other contexts, it
would not be appropriate for the court system

to begin paying for these services on its own
authority. The Judicial Branch also is not
authorized to provide interpreters for law
enforcement matters such as interrogations or
bookings. Similarly, the Judicial Branch is not
authorized to provide interpreters for use by
juvenile court counselors. In these instances,
the law enforcement agency or the
Department of Juvenile Justice and
Delinquency Prevention must bear the cost of
the interpreter.

Finally, some persons may waive the serv-
ices of the interpreter that the court intends to
appoint. Some districts require these persons
to bear the cost of their own interpreters. This
approach is consistent with the rules govern-
ing the waiver of a court-appointed sign lan-
guage interpreter.”? (Note: The foregoing
policies apply to foreign language interpreters
only. As a general rule, Chapter 8B of the
General Statues and the Americans with
Disabilities Act requires the court system to
provide sign language interpreters ar state
expense regardless of the financial status of the
person needing the interpreter and regardless
of the type of case.)

Rate of Payment

When the Judicial Branch is authorized to
bear the interpreting costs, the interpreter is
entitled to “a reasonable fee . . . as set by the
court.”?3 Relying by analogy on G.S. § 8B-
8(a), which governs the compensation of sign
language interpreters, reasonable compensa-
tion for foreign language interpreters may
include, in the court’s discretion, (1) a reason-
able hourly fee for services provided and for
time spent in court waiting for the case to be
called and (2) reimbursement for necessary
travel and subsistence expenses pursuant to
the reimbursement policies that apply to state
employees.

The court in its discretion determines the
specific rate of payment for interpreters. Rares
for Spanish court interpreters in North
Carolina generally range from $25.00 per
hour to $35.00 per hour? The court may
consider increased rates of payment in certain
circumstances, for example, if: (a) the inter-
preter appeared on extremely short notice; (b)
the interpreter appeared after normal working
hours; (c) the case was particularly complex or
taxing; or (d) the case involved an esoteric
language for which interpreters are difficult to
locate.

Once the court has determined the inter-

preter’s compensation, the interpreter and the
court should use form AOC-G-107
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(“Motion, Appointment, and Order
Authorizing Payment of Interpreter”) to com-
pensate the interpreter. Once the appropriate
court official has signed the form, the court
should forward it to the AOC Controller’s
Office for paymcnt.25

Prohibition on Double Billing

An interpreter may not (1) bill twice for
the same period of time or (2) bill both the
state and the indigent NES person.

Example 1: The court appoints an inter-
preter for Defendant A and Defendant B in
separate cases. The interpreter waits in court
from 9:30 AM undl 10:30 AM until the two
cases are heard. The interpreter may not bill
twice for the one hour spent waiting for the
cases to be called. The interpreter should
apportion the hour between the two cases.
Example 2: The court appoints an interpreter
for Defendant A, who is indigent. Since the
state will compensate the interpreter for his or
her services, the interpreter should neither
seek nor accept payment directly from
Defendant A. Similarly, the interpreter should
not accept a tip or gratuity from Defendant A.
Assigning the Interpreter's Fee as Costs

The court may assess the costs of a foreign
language interpreter against an indigent crim-
inal defendant if the defendant is found
guilty.26 Some districts employ a bipartite
approach, requiring the defendant to pay (1)
$20.00 toward the cost of the interpreter if the
defendant pleads guilty or (2) the entire cost
of the interpreter if the defendant pleads not
guilty and is subsequently convicted. (Note:
The court should never tax the cost of a sign
language interpreter (or other accommoda-
tion) to a person who is deaf or hard of hear-
ing. Even where the services were provided for
a criminal defendant who was convicted, the
state must bear the cost.j
Interpreter Fees in Cases where the State Is
Not Authorized to Pay

In civil and domestic cases where an inter-
preter is necessary, the court may appoint an
interpreter on its own motion and require the
parties to bear the cost of the interpreter.
Rules of Evidence 604 and 706 provide the
court with this authority. Rule of Evidence
604 provides that interpreters are “subject to
the provisions of [the Rules of Evidence] relat-
ing to qualification as an expert.”?’ Rule
706(a) provides that the court may appoint an
expert “on its own motion” and “of its own
selection.”?® Reading Rules 604 and 706
together, a court may, on its own motion,
appoint an interpreter of its own selection.

27




Pursuant to Rule 706(b), an interpreter
appointed by the court in this fashion is “enti-
tled to reasonable compensation in whatever
sum the court may allow.”2? Where there are
no “funds which may be provided by law” to
pay for the services of the interpreter, “the
compensation shall be paid by the parties in
such proportion and at such time as the court
directs, and thereafter charged in like manner
as other costs.”30 Thus, in civil actions,
domestic actions, and other proceedings
where the person must bear the cost of his or
her own representation, the court may order
the person to bear the cost of the interpreter.

The court could also rely on these rules to
remove an interpreter retained by a party.
Specifically, if the court determines that the
interpreter provided is not adequate, the court
could refuse to qualify the interpreter under
Rule 604. The court then could appoint an
interpreter of its own choosing pursuanc to
Rule of Evidence 706.

Special Rule for Chapter 50B Domestic
Violence Proceedings

Domestic violence proceedings under
Chapter 50B of the General Statutes are civil
matters for which the parties bear their own
costs of representation. Thus, absent special
direction from the General Assembly, the
court system is not authorized to pay for for-
eign language interpreters in these proceed-
ings. During the 2000 short legislative session,
however, the General Assembly authorized
the Judicial Branch to provide foreign lan-
guage interpreters at state expense to indigent
NES parties in domestic violence actions. The
AQC has established a separate account for
the payment of interpreters in these matters.
Accordingly, the court should write “CHAP-
TER 50B” in large letters at the top of form
AOC-G-107 before forwarding it to the
AOC Controller’s Office for payment.

In addition to the AOC Guidelines, infor-
mation on interpreter training and testing,
copies of bilingual materials, and the directo-
ry of AOC certified court interpreters are
posted on the AOC web site at
http:/Iwww.aoc.state.nc.us/www/public/aoc/f
_lang_services.htm. For questions regarding
the AOC Guidelines or foreign language
issues generally, contact Stephanie S. Scarce,
the AOC Foreign Language Project
Coordinator. Ms. Scarce may be reached at
the AOC, Post Office Box 2448, Raleigh, NC
27602;  E-mail:  Stephanie.S.Scarce@

aoc.state.nc.us. m
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Endnotes

1. Grant sources include the Z. Smith Reynolds
Foundation, the North Carolina State Bar, and the

Governor's Crime Commission.

2. In preparing these guidelines the Administrative Office
of the Courts relied upon interpreting materials devel-
oped by the Natonal Center for State Courts, the
Minnesota Supreme Court Interpreter Advisory
Committee, the BERKANA Center for Translation and
Interpretation Swudies, and several judicial disicts in
North Carolina. The AOC also received valuable input
and assistance from the members of the Judicial Branch
Foreign Language Advisory Commirtee: Hon. Melzer A.
Morgan Jr., Senior Resident Superior Court Judge; Hon.
Alonzo B. Coleman Jr, District Court Judge; Hon.
Sheila S. Pridgen, Clerk of Superior Court; Hon.
Kellum Morris, Public Defender; Hon. Sandra J. Jordan,
Magistrate; Elizabeth ]. Carico, Certfied Interpreter;
Tlana Dubester, Director, El Vinculo Hispano; Pat Fields,
Superior Court Trial Court Coordinator; James E.
Gates, Attorney at Law; Michelle Luhr, Director, Choice
Translating and Interpreting, LLC; Dr. H. Nolo
Martinez, Director of Hispanic/Latino Affairs, Office of
the Governor; Todd Nuccio, Trial Court Administrator;
Matt Osborne, AOC Associate Counsel; Lillian Salcines,
Assistant District Artorney; Stephanie S. Scarce, AOC
Foreign Language Project Coordinator; Jane Worthen
Eaton, former AOC Court Reporting Coordinator;
Patricia G. Smith, Interpreter.

3. Interpreting is rendering statements spoken in one lan-
guage into statements spoken in another language, while
translating is converting a written text from one lan-
guage into the written text of another language, The
principles that apply to interpreting also apply to trans-
lating. See Wise v. Short, 181 N.C. 320, 322-23, 107
S.E. 134, 136 (1921).

4. This article was edited by Thomas L. Fowler, Associate
Counsel, AOC; Martr E. Osborne, Associate Counsel,
AOC; and Stephanie S. Scarce, Foreign Language
Services Project Coordinator, AOC.

5. www.nccourts.org This article does not address the
Guidelines’ coverage of the Code of Ethical Conduct for
Court Interpreters and Interpreter Certification infor-
mation and procedures. These matters are covered in
Chapters 4 and 5 of the Guidelines.

6. State v. Torres, 322 N.C. 440, 443-44, 368 S.E.2d 609,
611 (1988).

7. State v. McLellan, 56 N.C. App. 101, 102, 286 5.E.2d
873, 874-75 (1982).

. Torres, 322 N.C. ar 443-44, 368 S.E.2d at 611.

. At present there are 23 AOC certified Spanish language
interpreters and five federally certified Spanish language
interpreters in North Carolina. A list of these certified
interpreters is found at htp:/fwww.aocstate.nc.us
fwwwipublic/language/ne_interpreters_sp.pdf

10, See G.S. § 8C-1, Rule 604 (1999) (“An interpreter is

subject to the provisions of these rules [i.e., the Rules of

Evidence] relating to qualification asan expert. . . .”); see

also State v. Overton, 60 N.C. App. 1, 36-37, 298

SE2d 695, 716 (1982) (explaining that an order

appointing an interpreter may “be altered upon a show-

ing of changed circumstances”), disc. rev. denied and

appeal dismissed sub nom., State v. Ruviwat, 307 N.C.

581,299 S.E.2d 652 (1983).
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11. G.S. § 8C-1, Rule 604 (1999).

12. William E. Hewitt, Courr Interpretation: Model
Guides for Policy and Practice in State Courts, at 149
(1995).

13. Simultaneous interpreting is interpreting continuously
at the same time a person is speaking rather than waiting
for the person to finish.

14. These districts include Districts 4 (Duplin, Jones,
Onslow, and Sampson), 14 (Durham), 20 (Anson,
Richmond, Stanly, and Union), 21 (Forysth), 26
(Mecklenburg), and 28 (Buncombe).

15. Consecutive interpreting is interpreting a person’s state-
ment after that person has finished speaking,

16. The Code of Ethical Conduet for Court Interpreters is
found in Chapter 4 of the Guidelines and can be viewed
at https/fwww.aoc.state.nc.us/wwwiforlang/guidelines.
heml#Chaprer 4:

17. E.g., “Affidavit of Indigency” (AOC-CR-226); “Waiver
of Counsel” (AOC-CR-227); and “Transcript of Plea”
(AOC-CR-300).

18. E.g., “Complaint and Motion for Domestic Violence
Protective Order” (AOC-CV-303); Instructions (AOC-
CV-303); “Ex Parte Domestic Violence Protective
Order” (AOC-CV-304); “Notice of Hearing on
Domestic Violence Protective Order” (AOC-CV-305);
“Domestic Violence Protective Order” (AOC-CV-300);
“Identifying Information about Defendant” (AOC-CV-
312); “Civil Summons Domestc Violence” (AOC-CV-
317); “Application and Order to Appoint Guardian Ad
Litem in Acdon for Domestic Violence Protective
Order” (AOC-CV-318); and “Affidavit as to Status of
Minor Child” (AOC-CV-609).

19. These forms are printed on lavender paper in order o
distinguish them from other AOC forms.

20. See State v. Boyd, 332 N.C. 101, 107-09, 418 S.E.2d
471, 474-76 (1992) (explaining that “whenever a defen-
dant’s personal resources are depleted and he can
demonstrate indigency; he is eligible for state funding of
the remaining necessary expenses of representation’;
accordingly, the fact that a defendant has “sufficient
resources to hire counsel does not in itself foreclose [the]
defendant’s access to stte funds for other necessary
expenses of representation”).

21. See G.S. § 7A-455 (1999).

22, See G.S. § 8B-3(b) (1999) (“A deaf person who has
waived an interpreter under this section may provide his
own interpreter at his own expense . .. .").

23. G.S. § 7A-314(f) (1999).

24. In a memorandum to all superior and district court
judges, dated 26 April 2001, the director of the AOC,
Rebert H. Hobgood, requested that the judges “limit
Spanish interpreter fees to $25.00 an hour for non-state
certified interpreters and $35.00 an hour for state certi-
fied interpreters,” noting thar certified interpreters
“should be paid more because they have passed a rigor-
ous exam and have met the criteria as set out in our state
guidelines.”

25. The AOC recommends that each county or district
cenualize the processing of interpreter invoices with a
particular employee or a particular office. This will allow
the court to ensure that (1) no changes are made to the
form after the court signs it and (2) interpreter compen-
sation is generally uniform in the county or district.

20. See G.5. § 7A-455 (1999).

27. G.S. § 8C-1, Rule 604 (1999).

28.5G.S. § 8C-1, Rule 706(z) (1999).

29. G.S. § 8C-1, Rule 706(b) (1999).

30. Id.
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Help Us Update Your
Records

The membership database can now accommodate
more of your contact information, such as e-mail
addresses, telephone numbers and maiden
names. Please assist us with bringing your
record up-to-date. You can do so by com-
pleting the form below and mailing it to:

The North Carolina State Bar, Attn:
Membership Dept., PO. Box 25908,
Raleigh, NC, 27611-5908. Or you can
update/correct your record via the
Member Access feature of our website.
Go to www.ncstatebar.org, select
“Member Access” from the menu on the left

side of the home page, and follow the directions.
Thank you for your cooperation.
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An Interview with Judge
Anthony M. Brannon

By THoOMAS P. DAvis AND THoMAS L. FOWLER

n the fall of 2001, Tom Fowler and Tom Davis talked with

Emergency Superior Court Judge Tony Brannon at his

home in Durham. The discussion was spirited and wide-

ranging. The following are excerpts from this conversation.
ging. The foll g pts from th t

Fowler/Davis:  Judge Brannon, you
served as Durham’s District Attorney from
1971 to 1977, as a Superior Court Judge from
1977 to 1995, and in the early ‘90s you ran
for a seat on the Court of Appeals. Will you
tell us about your motivation in deciding to
seek that office?

Judge Brannon: When [ was district attor-
ney, I'd get up every Monday morning and
jump out of bed and run down to the court-
house to leap upon the barricades and swing
the sword. But after a period of years, [ got to
thinking, well, I'd experienced most of what
there was to the job. I had tried every kind of
case there is, I had reached about the limits of
what I was going to learn. So I thought I'd try
something new. I became a judge, and there
were new horizons, and new experiences, and
new challenges. After I'd been judge for
umpteen years, I thought to myself, well, I've
been reading all these appellate decisions all
these years—and privately praising some and
not praising others—and so I thought, well, I
can do that, too. So I embarked upon that
campaign.
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Fowler/Davis:  You
do seem to have a scholar-
ly bent. You have written
several law review articles
and you regularly make
presentations at CLE’s
and judges conferences.
Do you see any problems
with a judge laying out his
or her legal opinions out-
side the context of a spe-
cific case? Is it inappropri-
ate for a sitting trial judge
to write an article eriticiz-
ing an appellate opinion?

Judge Brannon: I have never even remote-
ly thought it was. Appellate courts are right
because they are final—they are nor final
because they are right. In the law review arti-
cles I have written, I think I have been pretty
careful not to say anything that would shock
the conscience. I think its appropriate to
point out that a line of decisions may have
been a little beyond what the legislature
intended when they wrote the statute. To me,
thats properly respectful and good for the

Rani Mustafa

development of the law.

Fowler/Davis:  Were you ever worried
that a lawyer appearing before you would
hand up one of your law review articles and
say, “Hey, Judge, look at this authority! You'd
better follow it!”

Judge Brannon: [ have actually had that
happen. And being Irish, I was tickled! I wrote
a law review article in which I espoused the

use of Rule of Evidence 806 to impeach the
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declarant of hearsay that had been properly
admitted. My lament was the common prac-
tice, in criminal cases once hearsay was admit-
ted, for the opponent to just sit back in the
chair and concede defeat. I frequently thought
to myself, “T wonder if this lawyer has both-
ered to think of available impeachment—
such as whether the hearsay declarant is hid-
ing out, has a criminal record that could be
introduced in evidence, or has given a slew of
inconsistent statements about it, all of which
could be admissible for purposes of impeach-
ing the hearsay.” But [ rarely saw lawyers do
this. So I wrote this law review article to
increase the awareness of this approach. I
secretly applauded when this lawyer told me
in open court that his use of Rule 806 to
impeach the hearsay declarant was based on
the law review article I wrote.

Fowler/Davis: You have also suggested
that our appellate courts have taken a different
approach to evidence questions than that

taken by the federal courts.

Judge Brannon: Yes. The federal appellate
courts basically treat evidence questions on
appeal, as discretionary rulings by the wial
judge, and hence, they only reverse for what
they call an abuse of that discretion. We all
know that appellate courts are generally loathe
to find an abuse of discretion—but its my
observation that the North Carolina appellate
courts may jump in a litle quicker in their
willingness to evaluate evidence questions. If
they want to reverse the trial courts eviden-
tiary ruling, they label it as question of law,
not a discretionary ruling. And they simply
say, “Well the judge is wrong in the applica-
tion of law.” So I have suggested that the value
of a trial judge’s discretionary authority over
evidentiary questions is, at the state level,
more honored in the breach than in the obser-
vance.

Fowler/Davis: Do you have an opinion on
the value of electing rather than appointing

judges?

Judge Brannon: I'm in favor of elections
for appellate judges, and while I'm also in
favor of electing trial judges, if you're going to
change either to an appointed system, it
should be the trial judges. The reason is, we
wouldn't dream of making the legislature an
appointed body, because they make the laws.
Well, I defy you to pick up an appellate
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advance sheet in which you will not find sev-
eral opinions which state at the beginning,
that this is a case of first impression in North
Carolina. Appellate judges also make law.
Sometimes more than the legislature. If they
are going to make laws, then under our dem-
ocratic system, it seems to me they ought to
be elected, and not appointed. I realize that is
not a popular view—particularly with appel-
late judges.

Fowler/Davis:  Is there argument for the
appointment of trial judges?

Judge Brannon: They don't make law.

Fowlet/Davis: No, I mean even acknowl-
edging that appointment of trial judges may
be less objectionable than appointment of
appellate judges, is there a positive argument
for appointing rather than electing trial
judges?

]ud.ge Brannon: Oh, thereisa logical argu-
ment, Namely, the general public neither
knows nor cares anything about the folks run-
ning for trial benches. They are often elected
on party tickets. I have heard of elections in
which there were good district court judges
whod served for years, and were highly
regarded. Yet they were swept out of office in
an election by the candidate of the other party
who may have just started his or her legal
practice or who were picked simply because
they needed a name to put on the ballot—all
because it was a big year for that particular
political party. Clearly thats a concern.

Fowler/Davis: What are your feelings
about the system of rotation of superior court
judges, which has long been in place in North
Carolina, but is generally not followed in the
rest of the states?

Judge Brannon: I am a true believer in the
rotation system. [ think the phraseology in the
State Constitution is exactly correct. The lan-
guage refers to it as salutary; as I recall. The
best reason for it, although not often articu-
lated, is to avoid “home cooking.” Local
judges, locally elected, can become beholden
to local, politically powerful lawyers. I have
had lawyers tell me that they wished they had
rotation for the district court. The example
they used was a district court judge who had
been made a district court judge by a power-

ful law firm, and the perception—perhaps the

reality—that his or her rulings went down the
line for that law firm. This could become a
crucial issue in certain cases in which the pow-
erful law firm was involved, for instance big
equitable distribution cases—because such
cases are, to some extent, discretionary as to
outcome. ED cases can involve huge amounts
of money. Frequently. You might say such
cases involve the most powerful decision-
making amongst any trial judge in North
Carolina.

Fowler/Davis: So you might even consider
expansion of rotation—even with the cost
and inefficiencies of judicial travel, etc.?

Judge Brannon: Well, there is a price to be
paid. I remember vividly getting up in
Durham and driving to Lumberton every
Monday for six months. And staying there the
entire week. Some of your trial judges have
paid a real price for rotation. But [ think it is
worth it. A judge from another district or divi-
sion is unlikely to live in fear of what a locally
powerful lawyer can do to his re-election bid.
I'd see that in some of the counties where I'd
be assigned to hold court. That locally power-
ful actorney would come before me with his
case. And I would nod and smile at him—
because no matter what, he knew and I knew,
that he couldn’t begin to affect me politically
in Durham. There was no way. Now he may
not have been prone to...or have been tempt-
ed to...or anything else. But local judges may
have lived in fear of what he could do, if he
ever threatened. I didn't have that concern, all
because of rotation.

Fowler/Davis: Are the differences between
the various individual judges who are assigned
to a given session of superior court of signifi-
cance or are the judges essentially fungible?

Judge Brannon: It is always interesting.
When I was district attorney, a given judge
might come in for six months, and he and I
could not agree upon the time of day if the
good Lord held a watch. But for six months,
I could put up with any of them. Work
around them, whatever. But if [ had them all
the time, ... [unintelligible]. Of course, they
had to put up with me for six months too. As
district attorney, I had local lawyers come to
me every once in awhile to say, “Judge X is
coming in this district for the next six months.
I would appreciate it, as a personal favor, if
you wouldn’t put any of my serious cases on
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the calendar while he is here. Tll try ‘em
before, I'll try ‘em after, another judge comes
in for a week, I'll try anything, it’s just that
don't think he gives my clients a fair trial, or I
think he’s laying for me personally.” I tended
to respect that.

Fowler/Davis: During your service as a
district attorney and Superior Court Judge,
you have had to apply some contrasting sen-
tencing  philosophies, including Fair
Sentencing and Structured Sentencing. It
seems as if its gone from placing a tremen-
dous amount of discretion in the sentencing
judge, to narrowing it under Fair Sentencing,
to narrowing it still further under Structured
Sentencing, which some argue is just looking
up the sentence in a table. Is this development

a good thing or bad thing?

Judge Brannon: I have seen sentencing
philosophy and statutes change drastically
over the years, and, sentencing, to some
extent, has become like fashions. Hemlines go
up and down and new sentencing philoso-
phies come and go. However, I have always
worked on the basis that whatever the legisla-
ture says the law is, them’s the rules, and [ will
play by whatever rules they make. There is still
a great deal of discretion in the system, bur it's
the district attorney that exercises it.

Fowler/Davis: How does that work?

Judge Brannon: There was a time when
plea-bargaining was not recognized on the
record. Everybody kind of fibbed abour it.
But then it shifted and became constitutional-
ly recognized, and all the conditions were put
on the public record, which I think is exactly
right. But the district attorney’s recommenda-
tion of the plea bargain was then not legally
binding. So in fact, if the district attorney rec-
ommended the defendant get say, a ten-year
sentence for some kind of robbery or some-
thing, the judge could give him 20 if the
statute so allowed. Then the statute was
rewritten—Dby the Fair Sentencing law, so that
the district attorney’s recommendation wasn't
binding but if the judge didn’t follow it, the
defendant was allowed to withdraw his plea.
So, that’s basically the way it is today. But
there’s a difference between charge bargaining
and sentencing bargaining. The defendant
can be charged with first-degree murder, and
the district attorney can say, “Judge, we're
gonna accept a plea to involuntary
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manslaughter.” As judge, I have no discretion.
I have got to accept that, no matter how out-
rageous | think it may be. Thats charge bar-
gaining, Thats totally in the discretion, the
unreviewable discretion, of the district attor-
ney. Sentence bargaining means that I either
accept the sentence or the defendant with-
draws his plea. So I do have discretion not to
accept that. And [ have occasionally. But the
presiding judge usually has rotated in from
another district, he or she probably doesn’t live
there, doesn’t know the case, doesn't know all
the facts, and doesn’t know things that the dis-
trict attorney does—like how good the state’s
case is. The district attorney may agree to
reduce the charges for all sorts of reasons that
are not within the judges purview. And so
when you, as the judge, go somewhere to hold
court, you have to work on the assumption
that the district attorney knows and cares
what he or she is doing—and usually these
assumptions are valid. And then, you just
have to kind of cross your fingers and rely on
good faith and basically accept what the dis-
trict attorney recommends. Every once in

awhile, you kind of swallow real hard.

Fowler/Davis: And the judge’s role under
Structured Sentencing—is it cookbook sen-
tencing?

Judge Brannon: Oh yes, there’s no ques-
ton. All week now [while presiding in crimi-
nal court], I've been sitting with charts, and
that's mostly what I do...run my finger across
the grid, line it up and down, and read off the
numbers.

Fowler/Davis: Does that make your job
easier, I mean, do you prefer it that way—
because there’s less agonizing over what's the
right sentence?

Judge Brannon: I'm not so sure. The dis-
trict attorney looks at the defendant and says,
“I've got you cold. I think I've got more evi-
dence than the law allows. And so, the best I'll
do for you is I'll agree to recommend the con-
solidation of this armed robbery with conspir-
acy (because there are two defendants). That's
the best you're gonna get. Either that, or we're
gonna put 12 in the box and try the case.”
And it kind of forces the defendant’s lawyer to
say, “Youre gonna get convicted of both
counts by a jury; and Lord knows what'll hap-
pen to you. So you're stuck. I recommend you

take it.” With those facts, all I can do is go by

the grid. I might be able to find mitigation in
a given case where I might not find it in
another one—so that gives me some discre-
don. But basically T am locked in. T guess I
look at it this way. That is our present system.
This is democracy. That's whar the legislature
has chosen to do and I'm in no position to
change it, so I sometimes just shrug my shoul-
ders. Now there are federal judges who have
resigned their lifetime appointments because
of their objections to the strict federal sen-
tencing guidelines that can require them to
give long sentences to undeserving defendants
who might be a small fish under state law—
but they have gone federal, as the phrase goes.
So some federal judges have resigned rather
than impose those sentences. Not many

though.

Fowler/Davis:
bench you have become a mediator for
Superior Court civil actions. As a judge, you
were basically in control of the proceedings.
You told people what they got to do and what
they didn get to do. You made binding deci-
sions. But in mediation, the mediator is in a
very different role. The mediator is not the
decision maker but rather the facilitator. Has
this transition been a difficult one?

Since retiring from the

Judge Brannon: No. I have heard that
there is at least one retired Superior Court
Judge in North Carolina who has a very suc-
cessful mediation practice but who basically
runs his mediations as arbitrations. The rules
for mediators in North Carolina say that eth-
ically a mediator can only facilitate and can-
not evaluate—those are the two competing
concepts. But the national literature finds
these to be artificial distinctions, that one
leads to the other, and there is no such rigid,
watertight division between the two. ['ve had
lawyers call me up on the phone, and hire me
for mediation, and talk about the mediation
process. And then theyll say, “Now do you
know why we want you to be the mediator of
this case?” I'll say, “No, why?” And theyll say,
“Our client got many letters from lawyers
wanting to represent him in this case. So
when he came to us, we had to be positive
with him. We had to stress how good a case he
had. Well, now that we're getting down to trial
or disposition of it, we find it difficult to shift
gears and now tell him seriously about the
problems in his case, such as the fact that the
highway patrolman said that while he didn’t
charge him with being under the influence,
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hed had the odor of alcohol about him, and
there was a six-pack of empty cans in the
back.. little things like that.” And, of course,
this is a state that recognizes contributory neg-
ligence as a complete bar. And what's more, by
that time the plaintff may have visions of
great riches floating in his mind. He wants
$100,000 for a twisted ankle. These lawyers
say, “Look, we can't really tell him about the
problems and he'll leave us if we can’t shift
gears. We want you to tell him that he doesn't
want to take the chance of losing everything
by holding out for the big bucks.” And I have
to laugh. But, of course, I still do my best for
both sides.

Fowler/Davis:  But don't the parties to a
mediation really want to hear your evaluation
of their case, or their chances if it goes to a
jury? Isnt that one of the reasons they chose
you—because of your experience with civil
verdicts by North Carolina juries?

Judge Brannon: When I started to do
mediation, I had lawyers whod seen me in
court, and theyd say, “Tony, don’t see how
you're gonna do it, because judges tell folks
what to do and the mediator doesn't,” as you
phrased it. But I have never found this to be a
problem, and there’s a reason why. In the first
place, I tended to probably have a litdle differ-
ent attitude towards criminal cases than civil
cases. Criminal cases T probably had a litde
more concern about the general public and
this, that, and the other. But in civil cases, I
just sit back and whatever happens, happens.
If you want a jury trial, fine, just don't com-
plain to me afterwards abour the results. Very
few state judges set anything aside, no matter
what the jury does. That’s just the tradition.
So, in civil cases, I just let the good times roll.
When it's over, I might shake my head and
say, “Good Lord, how could that crowd do
that,” referring to the 12 jurors. But I didn't
get upset about it, I just go on home. So in
mediation, | have never ever even had an
inclination to tell somebody; this is the best
you'e going to get, and you'e going to take it.
I see nothing wrong with telling someone,
“Look, the insurance company lawyer just
said that this $10,000 offer was a ‘drop dead
offer” You either take it, or you're going to
trial. Those are the choices at this point. So it’s
a question of what you want to do.” I never
tell them they ought to take it. I have some-
times smiled and if a jury gives you what it is
you are asking for, it would really be quite a

verdict. But juries in North Carolina tend to
be very conservative. They're not giving away
money. Contrary to popular opinion.

Fowler/Davis: Do you think mediations
worle?

Judge Brannon: I do. When I first started
practicing law, in Durham in 1964, T would
talk to all the lawyers and I'd ask them things
like what percentage of jury verdicts do you
think are predictable? And what percent do
you think are just off the wall? And their esti-
mates were, somewhere between five percent
and ten percent unpredictable. And you do
want predictability. Its supposedly one of the
things the law is all about. But today, most
judges and lawyers will tell you that anywhere
from one-third to one-half are unpredictable.
Now;, at that point, it’s like playing roulette.
With lots of money. Whichever way it goes,
you could get hurt very badly. And so thats
the reason a lot of people are pushing media-
tion, and indeed arbitration, because you may
still lose, but you don't have runaway juries. In
mediation, the plaintff may not score 2 home
run, but he may well get full and adequate
compensation. I have seen cases in mediation
where I'm satisfied that while the insurance
company offer wasn', shall we say, generous,
it wasn't unreasonable either. And the plaintiff
would turn it down, theyd want some huge
amount of money that [ have never seen a jury
return a verdict for. And so I think to myself,
as we have an impasse, that these folks are
rolling the dice, whether they know it or not.

Fowler/Davis: Can't the judge presiding
over the civil action explore settlement possi-
bilities with the parties?

Judge Brannon: As a judge, I attempted to
settle the civil cases. In civil cases, I'd get them
together Monday morning and ask a number
of questions. I'd say, “Folks, where’s the pretri-
al order?” “Well, we aint got it ready yet.”
“Well, what are the issues of this case?” “Well,
were not exactly sure.” And so on and so
forth. You laugh, but its not that unusual.
And then Id say, “Folks, have you rtalked
about this case?” Sometimes theyd say no. I'd
say, “Is there any chance of settling this case?
Because [ really don't want to spend an entire
week trying this case (which means I dont try
anything else), only to have you settle the
matter on Friday morning. Don't just play
four corners and bluff each other and then sec-
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tle for whats already on the table.” Td ask
them sometimes, “What is the disagreement
between you?” I had one case which I'll never
forget, ever. It’s burned in my mind. [ was pre-
siding over a wrongful death case in which a
man had been run over by a tractor-trailer in
an intersection. ..terrible wreck...and T was
told Monday morning by a defense counsel,
“Tudge, we have conveyed to them our offer of
$325,000. They turned it down, so we're
going to try the case.” Plaintiffs counsel, a
very successful plaindff’s lawyer, told me,
“Well, we're going to get a huge verdict. We're
all going to get rich, etc.” So he started to try
the case and I started getting chills. I got chills
because the plaintiff’s evidence was very weak
on negligence. And the evidence appeared to
be overwhelming on contributory negligence.
I was looking at the plaintiff’s table, and I was
looking at $325,000 sitting on the table, and
I was looking at a widow woman and a cou-
ple of small children thinking to myself, that
amount of money, properly invested, would
give them some steady money every year to
support them forevermore. During the trial, I
would look at plaintiff’s counsel and think,
“Baby doll, you ought to take that money and
run! This isn't going the way you think its
going! You're gonna get burned.” But the case
wasn't settled, and I instructed the jury with a
sickened heart. The conscientious jury went
out and they came back in a couple of hours
with a question. “What was that stuff you
were telling us about proximate cause and
contributory negligence?” [ thought,
“School’s out, baby, Its almost over now.” I
reinstructed them and they went out and
deliberated about another 30 minutes. They
came back in, they found negligence—which
surprised me—and they found contributory
negligence. [ saw the $325,000 fly off the
table and our the window. And I looked at
that widow woman and those little children
that were sitting there, and I felc worse than
anybody in the courtroom. I was shaken. But
everybody had been told what the options
were, and everybody marched...it was like
Pickett’s charge, marching right up to the
Union cannon.

Fowler/Davis: If judges regularly asked
the parties about the status of settlement
negotiations in civil cases, would we need the
whole mediation process?

Judge Brannon: I think so. The in-cham-

bers discussion about settlement generally
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does not go into painstaking details and facts.
Additionally, youd be surprised how few
lawyers ever sat down and talked about the
case amongst themselves prior to the pre-trial
conference. Their contact with each other is
within the context of a deposition here, a con-
tested motion in court there, and is not really
conducive to friendly discussions. And most
lawyers, believe it or not, in our legal culture,
treat talk of settlement as a matter of weak-
ness—that is, if you are the first to raise the
question of settlement possibilities then the
other side’s going to think that I got you, I got
you, I got you. So frequently lawyers talk on
the courthouse steps for the very first time
about a sertlement. But with mediation, there
is a point sometime between the filing of the
lawsuit and the trial of it, where the parties,
under court auspices, must talk about settling
their case, neither one of them had to be the
first to initiate the discussion, and there’s a
neutral party to help facilitate, theres that
word again, the discussion. So there is reason
to think that it works. And it can save the
uncertainty of a trial,

Fowler/Davis: Are there secondary bene-

fits of mediation to the judicial system as a
whole?

Judge Brannon: I think it makes the run-
ning of the civil court system more certain by
making the trial calendar more accurate. For
instance, I recall a civil session in Wake
County before mediation was adopted.
Usually a civil calendar would have 20 cases
on it. There was one poor fella who had
checked with the trial court administrator,
and all the lawyers, and on Friday afternoon
he had the 18 case set for trial. And of course,
all the lawyers on the cases ahead of him on
the calendar said, “We're never going to settle
our case, we're going to try it.” So the lawyer
with the 18 case walked in to court Monday
morning and all the cases ahead of him had
settled and he had the firsc case to be tried.
He’s sitting there sweating. His out-of-state
client wasn't there as he hadn't notified him to
come down, and he had no witnesses ready.
Malpractice was in the air. So I'm sitting there,
and a resident judge of Wake County was call-
ing the calendar for our two civil courts. The
Wake County judge simply said, “Well, we're
getting ready to call this case in about five

minutes. Your choices are to try it or take a
voluntary dismissal. Them’s the choices.” I'm
listening, thinking, “Wow, this is for real.”
Today, you wouldn't have that many uncer-
tain cases because every one of these cases
would have gone to mediation and either set-
ted or gone to impasse. So therefore, today’s
trial calendar should be more representative of
the cases that are wuly expected to go to trial.

Fowler/Davis: Thanks very much for talk-

ing with us tonight, Judge Brannon.
Judge Brannon: It has been my pleasure. m
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i. Recently Published Articles of
Interest to North Carolina Attorneys!

Jessica Smith, Two Issues in MAR
Procedure: Hearings and Showing Required
to Succeed on a MAR, ADMIN. OF JUS-
TICE (Oct. 2001, No. 2001/04) [10OG
Bulletin; Robert Farb, ed.]
This bulletin sets out the law govern-
ing whether a motion for appropriate
relief can be resolved on the filed
papers or whether a hearing is
required. Also discussed is the related
issue of the showing the movant must
make to succeed on such a motion.

Balancing Administrative Law in North

Carolina: A Collection, 79 N.C. L. REV.

1569 (2001)
Includes essays by Charles E. Daye,
Judge Julian Mann 111, and an article
by Senator Brad Miller entitled What
Were We Thinking?: Legislative
Intent and the 2000 Amendments to
the North Carolina APA.

Marie C. Moseley, North Carolina’s
Patients” Bill of Rights—Potential Impact
on Health Care Litigation, 18 PROGNO-
SIS 1 (Dec. 2001) [4 pages]
Effective March 1, 2002, this law “cre-
ates rights under four separate sections
encompassing: (1) patient access to
medical advice and care, (2) health
plan disclosures, (3) mandated bene-
fits, and (4) external review and man-
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aged care entity liability.

Greg Willis, Conflicting Cases From the
Court of Appeals: Addressing the Issue of
Termination of Compensation Upon
Reaching Maximum Medical Improvement,
15 COURSE & SCOPE 1 (November
2001) [NCBA Newsletter] [2 pages]
Can temporary total disability contin-
ue after reaching maximum medical
improvement? The author argues that
Russos v. Wheaton Industries and
Anderson v. Gulistan Carpet, Inc,
both decided 17 July 2001 by the NC
Court of Appeals, reach different con-
clusions.

Carlyn Poole, The Evolution of Equitable
Distribution in N.C., 22 FAMILY FORUM
1 (Oct. 2001) [3 pages]

A short look at equitable distribution

in North Carolina on the 20th

anniversary of the statute.

Tom Davis, Legislative History in North
Carolina: Three Dozen Cases of the
Twentieth Century, 6 NC STATE BAR J.
20 (Fall 2001)

Tom Fowler, Sanctions For Failure to
Participate in Good Faith in Court-Ordered
Arbitration, 14 NC LAWYER’'S WEEKLY
28 (Aug. 20, 2001)

Indigent Representation in North Carolina:
An Interview with Tye Hunter, TRIAL
BRIEES 5 (Sept. 2001)

Pat DeVine, An Interview with [Chief]
Judge Naomi Elizabeth Morris (1921-
1986), 5 JURIDICUS 1 (Oct. 2001) (repro-
duced from the Southern Historical
Collection, University of North Carolina)

Robinson O. Everett, Redistricting in North
Carolina--A Personal Perspective, 79 N.C.

L. REV. 1301 (2001)
Gene R. Nichol Jr, The Practice of
Redistricting, 72 U. COLO. L. REV. 1029
(2001)
Discusses Dean Nichol's experiences
as vice-chairman of the Colorado
Reapportonment Commission and as
special master in Colorado’s federal
redistricting case.

Lisa Stansky, Feeling the Knife: Budger Cuts
Are Affecting Many State Courts, NAT'L
LAW J., Dec. 10, 2001, v.24, no.15, A1, C3
Mentions the budget problems state
courts are facing in New Hampshire,
Florida, Washington, California,
North Carolina, and others. “The pic-
ture may be most grim in New
Hampshire. Court officials there say
they will suspend civil and criminal
jury trials in December and in April,
July, August, and December 2002 . . .7

Michael DeBow, The State Tobacco
Litigation and the Separation of Powers in
State Governments: Repairing the Damage,

31 SETON HALL L. REV. 563 (2001)

Jon A. Strongman, Unpublished Opinions,
Precedent, and the Fifth Amendment: Why
Denying Unpublished Opinions
Precedential Value Is Unconsticutional, 50
U. KAN. L. REV. 195 (2001)
This is an interesting comment which
argues that denying precedential value
to unpublished opinions is a violation
of the Fifth Amendment. The student
argues that, contrary to Anastasoff,
the notion of precedent is not bound
up in Article III of the federal
Constitution, but rather is anchored
in the guarantﬁes Of Cqual PrOtECtiOﬂ
and procedural due process.

Beverly Blair Cook, Fuzzy Logic and Judicial
Decision Making, 85 JUDICATURE 70
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(2001)

“Fuzzy logic can help judges do their
work more intelligentdy.” “The new
theory of fuzzy logic addresses the
inadequacies of language and paradox-
ically introduces the possibility of
improving opinion writing and legal
scholarship.”

1. Jurisprudence Beyond Our Borders?

United States v. Plaza, __ F.Supp.2d __
(2002 WL 27305)(United States District
Court, ED. Pennsylvania, Jan. 7, 2002):
Defendants, charged with drug conspiracy
offenses and murders, moved to preclude
latent fingerprint identification evidence. The
District Court held that although the court
would take judicial notice of uniqueness of
ﬁﬂgﬂfpfi]lts aﬂd Df thﬁ Permﬂﬂence Df ﬁl’lgf:r—
prints, fingerprint identification technique
did not satisfy Daubert requirements for
admissibility of an expert witnesss opinion
that a particular latent print was that of a par-
ticular person. Nevertheless the expert would
be allowed to identify and place before jury
latent and rolled fingerprints, and to point
out observed similarities and differences
between them. The court noted that under
Daubert a judge must ensure that any and all
scientific testimony or evidence admitted is
not only relevant, but reliable. That is, trial
judges are called on to play a “gatekeeping
role” with respect to scientific testimony. In
applying Rule 702 to the admission of scien-
tific testimony, for evidence to be considered
“reliable,” the proposed expert’s opinion must
actually be based on what Rule 702 terms
“scientific knowledge.” The primary question
was whether fingerprint identifications are
scientifically reliable and thus admissible
under Federal Rule of Evidence 702, as con-
strued by the Supreme Court in Daubert and
Kumho Tire. This judge held that they were
not, finding that the fingerprint identifica-
tion techniques presented did not adequately
satisfy the “scientific” criterion of testing (the
first Daubert factor) or the “scientific” criteri-
on of peer review (the second Daubert fac-
tor). Further, the court found that the infor-
mation of record is unpersuasive, one way or
another, as to the “scientific” rate of error (the
first aspect of Daubert ‘s third factor), and
that, at the critical evaluation stage, the tech-
nique does not operate under uniformly
accepted “scientific” standards (the second
aspect of Daubert ‘s third factor).
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Public Citizen v. Bomer, 274 F.3d 212
(United States Court of Appeals, Fifth
Circuit, 2001): Plaintiffs, nonprofit con-
sumer advocacy organizations suing on behalf
of their members who have appeared, are
appearing, or will appear as parties in Texas
state courts, alleged that the current system of
financing judicial elections “creates the
appearance, if not the reality, of partiality and
impropriety of Texas state judges,” to the
detriment of the legal profession, and their
members’ interests”. The injury pleaded in
the complaint was a systemic appearance of
impropriety—no actual impropriety or a spe-
cific instance of an appearance of impropriety
was alleged. Instead, plaintffs alleged that
recent surveys conducted by the Texas
Supreme Court showed that 83 percent of the
Texas public, 79 percent of Texas lawyers, and
48 percent of Texas state judges believe that
campaign contributions have a significant
influence on judicial decisions. Only one per-
cent of lawyers and 14 percent of judges
believe that campaign contributions have no
influence. Plaintiffs also noted that Texas state
judges may solicit and accept campaign
funds, although there are limits on the
amounts individuals may contribute. Texas
judges are, of course, subject to disqualifica-
tion and recusal rules: “No judge shall sit in
any case wherein he may be interested.” The
Court of Appeals did not reach the substan-
tive issue, holding instead that the organiza-
tions did not allege injury in fact and thus
lacked standing to challenge constitutionality
of Texas system on ground that allowing large
financial contributions to and personal solici-
tation by judges created appearance of impro-

priety.

Black v. Commonwealth of Virginia, 553
S.E2d 738 (Supreme Court of Virginia,
2001): Defendant was charged with violating
a Virginia statute which prohibited the burn-
ing of a cross with the intent of intimidating
any person or group of persons. The facts
involved a Ku Klux Klan rally held on private
property with the permission of the owner,
where a cross was burned as a part of the cer-
emony. The Virginia Supreme Court held
that, despite the laudable intentions of the
General Assembly to combat bigotry and
racism, the statute was facially unconstitu-
tional under the First Amendment because it
prohibited otherwise permitted speech solely
on the basis of its content and not on the sec-
ondary effects of the speech. The court stated:

“However pernicious the expression may be,
‘[i]f there is a bedrock principle underlying
the First Amendment, it is that the govern-
ment may not prohibit the expression of an
idea simply because society finds the idea
itself offensive or disagreeable.””

Woodward v. Commissioner of Social
Security, 760 N.E.2d 257 (Supreme Judicial
Court of Massachusetts, 2002): Wife who
was artificially impregnated by sperm of
dead husband and gave birth to twin daugh-
ters applied for mother’s and children’s social
security survivor benefits. The Social
Security Administration denied such bene-
fits, and wife appealed. The US District
Court certified to the Supreme Court of
Massachusetts the question of whether chil-
dren enjoyed the inheritance rights of natu-
ral children under Massachusetts law of
intestate succession. The Supreme Judicial
Court held that children could inherit if wife
established their genetic relationship with
the decedent, and that the decedent consent-
ed both to reproduce posthumously and
support any resulting child. The court
explained its holding, in part, as follows:
“The question whether posthumously con-
ceived genetic children may enjoy inheri-
tance rights under the intestacy statute
implicates three powerful state interests: the
best interests of children, the state’s interest
in the orderly administration of estates, and
the reproductive rights of the genetic parent,
Our task is to balance and harmonize these
interests to effect the Legislature’s over-all
purposes. First and foremost we consider the
overriding legislative concern to promote the
best interests of children. “The protection of
minor children, most especially those who
may be stigmatized by their ‘illegitimate’ sta-
tus...has been a hallmark of legislative action
and of the jurisprudence of this court.’...
Repeatedly, forcefully, and unequivocally,
the Legislature has expressed its will that all
children be ‘entitled to the same rights and
protections of the law’ regardless of the acci-

dents of their birth.” =

Endnotes

1. A more comprehensive list of recent articles of interest
is also accessible on the world wide web from the
homepage of the North Carolina Supreme Court
Library, at http://www.aoc.state.nc.us/www/copy-
right/library/libpers.htm

2. These are recent cases from other jurisdictions that
address issues of possible interest to North Carolina
attorneys.
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: LEGAL ETHICS

Bank Matters

By ALICE NEECE MINE

Rule 1.15 of the North Carolina Rules
of Professional Conduct, and its subparts,
contains many provisions about the duty to
deposit client funds in a trust account to
protect and secure the funds. For example,
Rule 1.15-2(b) admonishes: “All trust

funds received by or placed under the con-
trol of a lawyer shall be promptly deposited
in either a general trust account or a dedi-
cated crust account of the lawyer.” The rule
does not say where a lawyer should estab-
lish a trust account except that it must “be
maintained at a bank in North Carolina”
unless there is written consent of the client
to deposit the funds in an institution out-
side of the state. Rule 1.15-1(e). “Bank” is
tersely defined as “a bank, savings and loan
association, or credit union chartered under
North Carolina or federal law.” There is no
list of approved or recommended banks
from which a lawyer must choose. The
choice of a depository bank for your trust
account is entirely up to you. What many
lawyers do not realize is that the decision to
establish a trust account at a particular
bank may make a difference in whether the
lawyer is in compliance with the Rules of
Professional Conduct.

Every lawyer with a trust account must
insure that the depository bank does the
following things:

- Reports to the North Carolina State
Bar when an instrument drawn on the trust
account is presented for payment against
insufficient funds. See Rule 1.15-2(k). A
lawyer may not maintain a trust or fiduci-
ary account at a bank that does not agree to
make the reports. The State Bar can provide
you with a form directing your bank to
report overdrafts to the State Bar. [Notice
form available at www.ncstatebar.org]

- Provide the lawyer with all canceled
checks or other instruments drawn on the
trust account or printed digital images of
the checks. The digital images must be leg-
ible reproductions of the front and back of
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the original instrument with no more than
six instruments per page and no images
smaller than 1 3/16 x 3 inches. Rule 1.15-
3(2)(2).

- If the bank provides only digital images
of canceled checks and instruments, it must
maintain the capacity to reproduce addi-
tional or enlarged images of the original
instruments upon request for a period of six
years. Rule 1.15-3(a)(2).

If your bank is not doing these things,
you are professionally responsible—not the

b an 1(.

What Bruno Sees

Bruno DeMolli, the staff auditor who
performs random audits of trust accounts,
reports that compliance with the require-
ments varies substantially from bank to
bank and from branch office to branch
office. Some banks regularly fail to notify
the State Bar when a trust account check is
presented against insufficient funds. This
occurs despite the fact the lawyer properly
filed a directive with the bank, pursuant to
Rule 1.15-2(k), instructing the bank to
notify the State Bar. Many of the branch
offices of one large statewide bank notify
the State Bar only when a trust account
check is presented against insufficient funds
drawn on an IOLTA account. The report-
ing requirement applies regardless of
whether the lawyer participates in the
IOLTA program.

Another problem that Bruno sees regu-
larly is non-compliance with the record-
keeping requirements relative to digital
images of cancelled crust account checks.
Many banks do not provide the back image
of the check or the images are smaller than
permitted by Rule 1.15-3(a)(2). Some
banks keep digital records for a much
shorter period than the six years mandated
by Rule 1.15-3(a)(2). Non-compliance
with these requirements substantially
impairs the enforcement efforts of the State

Bar.

How Do You Fulfill Your Professional
Responsibility fo Choose the Right
Bank?

Since you are responsible for the bank’s
compliance with the notice and record-
keeping requirements, the only way for you
to act in a professionally responsible man-
ner is to investigate the banks in your com-
munity to find out which banks understand
the requirements and are willing to comply.
If the bank maintains only digital images of
cancelled checks, you must ensure that the
size and front/back requirements are being
met and that the bank maintains the ability
to reproduce the records for a period of at
least six years. Once you chose a bank,
monitor the bank’s compliance and, if the
bank changes its procedures, insist upon
compliance or move your trust account at a
bank that will comply. If a local branch
manager does not understand the require-
ments, encourage the manager to contact
the home office for instructions or call the
State Bar. The lawyers in the ethics depart-
ment and Mr. DeMolli would be glad to
explain the requirements.

While You're At It, Help IOLTA

Supporting improvements in the admin-
istration of justice is another way to act in a
professionally responsible manner. While
you are investigating banks, consider
depositing your clients’ funds in an IOLTA
bank that has policies that increase the earn-
ings for IOLTA. The higher the interest paid
on the IOLTA account and the lower the
service charges, the more income for JOLTA.
A trust account at a bank [Elﬂt haS faVOrablC
policies can be very beneficial to the IOLTA
program, while accounts at a bank with less
favorable policies can actually cost the pro-
gram money. For more information about a
bank’s IOLTA account policies, contact the
IOLTA office at 919-828-0477. m
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FEATURED ARTIST

ob Rankin has been a key fig-

ure in the Triangle art scene

since he returned to his home-

town of Raleigh in 1972 after
obtaining his degree in art education from
Eastern Carolina University. His large,
bright, color-drenched abstracts are found
in the collections of numerous Triangle cor-
porate leaders including Glaxo Smith Kline,
SAS Institute, IBM, Central Carolina Bank,
and First Union Bank. He is popular with
the local hoi polloi: in 1993, 1996, and
1999, the readers of Spectator Magazine
voted him “Best Local Artist.” Art educators
also recognize his unique gifts as a teacher.
An artist/teacher at Sanderson High School
for 28 years before retiring in 1999, the
North Carolina Art Education Association
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named him “Secondary Art Educator of the
Year” in 1990.

Rankin is prolific and his work is pro-
tean. Representational paintings, abstract
paintings, and mixed media works are all
part of his oeuvre. In addition, he regularly
produces posters for street fairs and festivals.
In his mixed media works, Rankin experi-
ments with unexpected combinations of
various media including sticks, asphalt,
prisms, color pencils, oil stick, pen and ink,
acrylic, oil, burlap, pumice, and gels. His
representational works are based upon his
travel experiences around the world. In
these paintings, the artist tries to “emphasize
the texture of the land and the spirit of the
water.” The abstract paintings, on the other
hand, are compositions “arrived at by

Each quarter, the works of a different
contemporary North Carolina artist are
displayed in the two large storefront win-
dows of the North Carolina State Bar's
newly renovated building. The artworks
enhance the beauty of the exterior of our
building and provide visual interest to
pedestrians passing by on Fayetteville
Street Mall, The State Bar is grateful to the
Raleigh Contemporary Gallery (RCG),
which represents the arcists, for arranging
this loan program. Readers who want to
know more about an artist may contact
Rory Parnell at the RCG, 323 Blake
Street, Raleigh, NC 27601
(919.828.6500).

abstracting organic and inorganic forms.”
Recently, Rankin forged a connection
between his representational and abstract
compositions by “abstracting” ltalian land
patterns to create painting sequences that
progress from color landscape to landscapes
of color.

For more information about Rankin’s
work, visit  his  web site at
www.bobrankin.com.
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STATE BAR OUTLOOK

Who You Gonna Call?

By L. THomMAas LunsrForD II

The man don’t look
Like a client should.
Who you gonna call?
Ethics Hotline!

Case don’t feel right
And it don’t smell good.
Who you gonna call?
Ethics Hotline!

0, it’s September 12, and you're sit-
ting at your desk in Yanceyville
across from a prospective client
with an olive complexion and a
physiognomy that can only be described as Middle
Eastern. He refers to himself as Abdul, a name that
is uncommon in Caswell County and is different
from the name he inserted on the client intake form
he filled out a few minutes ago in the waiting room. When asked to state his business, he
asks whether he can rely upon your professional discretion. You offer the usual assurances
of confidentiality and again inquire as to the nature of his legal business. He says that he
plans to do some crop-dusting and would like your immediate assistance in purchasing a
suitable airplane. He indicates that money is no object and corroborates that sentiment by

producing a vintage piece of American Tourister luggage stuffed with cash.
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At this point in the proceedings you
remember that you are deeply involved in

the “insects rights” movement and could
not, in good conscience, facilitate any agri-
cultural practice that is non-organic. You
explain that this “conflict of interest” consti-
tutes an ethical problem that disqualifies you
from undertaking the “case” and invite
Abdul to consider hiring another, less
scrupulous lawyer. After he leaves your
office, you reflect upon the encounter and
wonder whether he might be involved in
something more sinister than choking wee-
vils. You pick up the phone and call the State
Bar’s Ethics Hotline.

In the days following the destruction of
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the towers of the World Trade Center, the
lawyers who give ethics advice on the State
Bars Ethics Hotline received several calls
based on situations like the one described
above. The inquiries were rather fact specific,
but ultimately they all presented the same
question. “Can [ tell the authorities about
this man I suspect of being a terrorist?” We
gave them all the same answer, “no,” explain-
ing that the information they had received
was confidential and protected from disclo-
sure by Rule 1.6 of the Revised Rules of
Professional Conduct. We noted that the
exception that permits disclosure of informa-
tion “concerning the intenton of a client to
commit a crime” applies only when the
lawyer reasonably believes that the client has
formed such an intent. It has no application
when the lawyer harbors a mere suspicion
predicated upon such things as ethnicity and
a request for assistance in accomplishing
some legitimate, though improbable, objec-
tive. At this point in the conversaton, the
caller would almost invariably heave an
incredulous sigh and ask semi-rhetorically,
“Are you telling me there’s nothing I can do?”
To which we would respond, “No, were sim-
ply saying that there’s nothing you can do as
a lawyer. You do have options as a human
being and a citizen. And we'd be happy to dis-
cuss them with you. But you must under-
stand that as representatives of the State Bar
we cannot officially advise you to violate the
Rules of Professional Conduct or offer you
any sort of immunity. Some of our callers
then thanked us for our advice, and said
goodbye, resolving in all likelihood to do the
professionally responsible thing. Most, how-
ever, wanted to talk further, about whether,
and under what circumstances, a lawyer
might be morally justified or, indeed, com-
pelled to do the wrong thing, professionally
speaking. And so together we would discuss
whether “professional disobedience” can ever
be a good lawyer’s choice.

You dont have to answer the Ethics
Hotline very long before you realize that
issues of this sort are not all that uncommon.
For instance, several times a year we hear
from lawyers who have received confidential
information leading them to conclude that a
client is on the verge of committing suicide.
They would like to tell someone who might
be in a position to intervene. Having
searched in vain for an exception to the con-
fidentiality rule in the Lawyers” Handbook,

they have accepted our longstanding invita-
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tion to call for ethics advice. We also receive
calls from criminal defense lawyers who occa-
sionally learn from their guilty clients that
someone else was convicted by mistake. The
thought of an innocent person languishing in
jail or, heaven forbid, being executed, preys
on their minds. Finding nothing permissive
on the State Bar’s website, they pick up the
phone and dial (919) 828-4620. As do the
plaindffs’ attorneys we hear from every
Christmas. Theyre the ones who are han-
dling personal injury claims for reladvely
impecunious clients. Inevitably, Dad is
underemployed and Tiny Tim needs an oper-
ation, and the lawyer wants to know if it
would be permissible for her to lend the fam-
ily a licde cash to buy some toys for the kids.
She’s advertent to the prohibiton against
advancing living expenses to litigation clients,
which helps discourage solicitation of busi-
ness, but is sure that there must exist an
exception for Santa Claus. Who you gonna
call? Ethics Hotline.

Well, guess what? The rules mean just
what they say and no one on the State Bar’s
staff has authority to waive them, not to
save a life or to keep a child’s heart from
breaking. Although professional ethics is
quite complicated, professional morality is
very simple. Most of the answers are readily
apparent. There are relatively few hard choic-
es to make. The rules have been well and very
intentionally designed to promote the “core
values” of the profession, like confidentiality.
They are intended to address partcular risks
of harm, like those traditionally associated
with solicitation. And it is hoped that their
application will generally serve the public
interest. But the rules do not always accom-
modate life, liberty, or the pursuit of happi-
ness.

The Ethics Hotline is manned or, more
often than not, womanned, by staff attorneys
here at the State Bar. Although no attorney-
client relationships are engendered by the
calls, the callers are assured thar information
received will be treated as confidential. (As far
as I know, no one calling for advice has ever
discussed his or her own suicidal ideation.)
Our lawyers, like all good lawyers, attempt to
minister to the persons secking their wisdom,
offering advice in addition to answers, coun-
sel as well as dogma. In discussing the terror-
ist scenario outlined above, we first tried to
determine whether the caller had good reason
to suppose that the prospective client might
be up to no good. Any caller who was mani-

festly hysteric or racist, as opposed to under-
standably alarmed, was encouraged to consid-
er the probability that the “suspect” was harm-
less and forcefully reminded of the confiden-
tiality rule. But in those cases where there real-
ly appeared to be good cause for concern, the
conversations became very interesting and
philosophical. Callers were asked to consider
lots of provocative questions. Is there an
implied exception to the confidentiality rule
for the secrets of persons deemed “capable” of
committing or “likely” to commit violent
crimes? If not, should there be? Is the situation
materially different because of concerns for
national security? Does the fact that the
president has characterized the struggle with
terrorism as “war” justify the disclosure of
confidential information? Would the analysis
be any different if the “suspect” had confided
his plans while secking legal representation in
regard to pending or expected criminal
charges? Does the ethical obligation to main-
tain a client’s confidences yield when human
life is imperiled by nondisclosure? Should ir?
Is it possible to be at once an ethical lawyer
and a good person? Should a lawyer do the
“right” thing, as opposed to that which is pre-
scribed by the Rules of Professional Conduct?
What then is the “right” thing?

We don’t have good answers to any of
these questions and don't try to give any. As
a group we're especially unsure as to the
nature and identity of the “right” thing,
Fortunately, the determinaton of what’s
“right” is and always has been an individual
decision. At the end of the day, you've got to
look at yourself in the mirror. You've then
got to live with whatever you've decided and
done. The State Bar can't make the decision
for you. We can talk yoy through your prob-
lem. We can help you apply the rules. We
can tell you, as we occasionally do, that it is
extremely unlikely that the Grievance
Committee would seck to discipline anyone
who honestly and reasonably feels compelled
to violate the rules for the sake of humanity.
We can make a note of our conversation so
that we can confirm for anyone who's inter-
Eﬁted that YOH Cﬁllﬁd fO[' advice, Presulﬂably
because you wanted to do the right thing.
Burt you've got to have the moral courage to
act alone, in the hope that your profession
will accommodate, if not validate your deci-
sion. I hope that we dont disappoint you. =

L. Thomas Lunsford II is the executive
director of the North Carolina State Bar.
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LAWYER ASSISTANCE PROGRAM

A Tale of Two Cities

BYy ANONYMOUS

The following story is presented anony-
mously in the spirit of AA which eschews
pride in recovery. If you wish to commu-
nicate with the author you may do so b_y
contacting LAP Director, Don Carroll.

¥y first
experi-
ence with
drugs,
ironically enough, occurred while I was in
law school. I experimented with pot, which
[ enjoyed and used primarily to relax and
end my evening. That was as far as [ went,
other than drinking alcohol, which I also

limited to weekends.

As T have now learned, the progressive
nature of chemical addiction lends itself to
greater and in some cases more elaborate
uses. Three or four years into my practice 1
was introduced to cocaine. My use of mar-
ijuana made it easy for me to give cocaine
a try. I was totally seduced by this drug. At
the time this occurred my practice was just
beginning to grow. I was a member of the
Jaycee’s, and a leader in the young lawyer’s
bar association. I even made some inroads
into politics, as I had in my early years
worked on campaigns for friends who ran
for district attorney and district court
judge. My first two years in law practice
were spent in a per diem position with the
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district attorney, with whom I had a very
close relationship. My career, in essence,
was on an upswing. That is why when I
look back at my introduction into the
“drug world,” it may seem odd, but it
seemed to simply be a part of the natural
progression of my career. My use of drugs
initially made me feel more in control. I
also enjoyed the euphoria that came along
with the early exposure to the drug. It was
as if it expanded my feelings of success in
my practice.

At first I did not “party” all of the time,
I would once a week, at most, go out and
drink at my favorite local bar and secure
some cocaine while partying with friends.
The day I would choose to “party” would
be the one that least interfered with my
work schedule. At first [ was able to keep
my drug use from interfering with my
work. It did not take long, however, for
this to change. I began to become the one
person who stayed in the bar undl it
closed. T quickly became the “best friend”
to all of the local bartenders, as I shared
drugs with them and tipped to great excess.
My reputation began to change as my drug
habit began to grow. This took several years
and [ am not sure now when I actually was
unable to stop using. The more cocaine I
used, the more alcohol T consumed. My
alcohol and drug use took over my life as
insidiously as the literature describes. It
became common for me to be out three to
four nights a week. Each time I closed the
bar down. Afterwards, most of the time I
went to someone’s house that I did not
know and stayed up all night doing
cocaine. It was not fun anymore! I was no
longer chasing a growing career; rather, [
was fighting to feel normal by fueling a
serious addiction.

By now I was in my 12th year of law
practice. I had gone through two partner-
ship breakups and was in my own office
with my own four-lawyer law firm. It was a
large responsibility that I handled by rely-
ing on drinking and drugging to offer me
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stress reduction. This is what I called “self-
help.” The responsibility and stress of my
practice increased the need to do more and
morte cocaine. [ inevitably made decisions
that were more reactive than logical. I
could not manage my day-to-day law firm
responsibilities much less any court sched-
ule. My associates did what they wanted. I
borrowed huge sums of money to fund my
firm and became entrenched in the idea
that [ would not give up. I never realized
that my addiction was not solving or easing
my problems; instead it was creating many
new ones.

The 12th through 15th years of my law
practice were the most devastating in terms
of the impact of chemical addiction on my
lawyering skills. During that time I stayed
out late every night drinking and drugging.
I paid little or no attention to my court
schedule. I even found myself lying to
judges about why I was late to court. This
is something that I would never have done
in my career prior to any involvement with
drugs. I purposefully scheduled appoint-
ments and hearings in the afternoons so
that I could be recovered enough from the
evening before to function. I authorized
lawsuits against parties that I would not
have if I had been clear headed. I even sued
another lawyer out of anger fueled by my
addiction and became involved in the most
destructive litigation of my career. My poor
supervision of my associates caused a
statute of limitations in a major case to
lapse and we became involved in yet more
litigation. In the end, I found myself suing
and defending cases that were not creating
revenue for my firm. Near financial disas-
ter, turmoil from self created litigation, and
the inability to deal with what I did not
understand to be an addiction problem,
caused me to sink furcher and further.

My drug use, of course, worsened since 1
knew no other way to ease the pain. I never

realized that the drug use was making it

Continued on page 46
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IOLTA UPDATE

IOLTA Struggles to Maintain Income

Financial

Although all information on IOLTA
income earned in 2001 will not be received
and entered until January 31, our projection
is that income will be flat again this year, i
essentially the same as for 2000 when we
earned $3.2 million, though it is possible that
2001 income will be less than 2000s because
of falling interest rates. A blow to our efforts
to match or exceed last year’s income was the
decision by Bank of America to drop its
IOLTA interest rate from 1.98% (where it
had been since 1997) to 1.0%.

We continue to work with participating
banks—with some success—to improve our
return on accounts through increased interest
rates and/or decreased or waived service
charges. Recent policy changes at Centura
Bank and First Union are positively affecting
the IOLTA income received from those
banks. We are also continuing to increase
attorney participation in the [OLTA program.
Participation is encouraged in a variety of
ways including publishing information about
the program in bar publications and contact-
ing non-participants directly to encourage
participation.

Grants

At their November meeting, faced with

flat (or declining) income and many worthy

court ruling dismissing all First and Fifth
Amendment challenges to the Texas manda-
tory program (on remand from the US
Supreme Court (Phillips v. Washington Legal
Foundation 118 S.Ct. 1925 (1998)). The
Fifth Circuit did not review the First
Amendment issues but did find that there is a
Fifth Amendment taking and has remanded
to district court for entry of declaratory and
injunctive relief. The injunctive relief original-
ly sought by the WLF was to void rules that
require attorneys to have IOLTA accounts
and to enjoin taking disciplinary action
against attorneys who fail to do so. The
IOLTA program has petitioned for a re-hear-
ing en banc. Both parties have been asked to
address the recent Ninth Circuit en banc
opinion (see below) in their filings regarding
the requested en banc re-hearing,

m Ninth Circuic En Banc Panel in
Washington IOLTA Litigation Finds Program
Constitutional under Fifth Amendment. In
November, an 11 judge en banc panel of the
Ninth Circuit issued an opinion holding that
operation of the mandatory [OLTA program
does not constitute a taking of property under
the Fifth Amendment and that, even if it

does, there would be no just compensation

due. The court remanded the case to the dis-
trict court for consideration of the First
Amendment claims, which have not yet been
reached by any court in this case. m

See New Participants on page 48.

requests, the [OLTA Trustees awarded a total
of just over $3.2 million in grants for 2002
(compared to just over $3.1 million in grants
for 2001). We were pleased to be able to con-
tinue grants at the same level to the legal serv-
ices organizations and volunteer lawyer pro-
grams that we regularly support. We remain
hopeful that final income for 2001 will fully
cover these grants; if not, we will need to use
reserve funds only to the extent of income
earned on those funds in 2001. However, we
will not know whether other reserve funds
will be used undil after all 2001 income is
reported.
IOLTA Litigation Update

m Fifth Circuit Ruling in Texas [OLTA
Litigation Finds Fifth Amendment Taking. In
carly February, oral argument was held in the

of Distinction.*

Distinction.*

Fifth Circuit in the appeal from the district

Policy Changes at Major Banks Affect IOLTA Income

Bank of America, previously recognized for their Outstanding Support of the IOLTA
Program, has reduced the interest rate paid on IOLTA accounts from 1.98% to 1%. Bank
of America had maintained the rate of 1.98% since 1997. Since Bank of America is one
our largest banks, this change will have a substantial negative impact on the funds avail-
able for grant awards in 2003. Bank of America is now listed under the category of Banks

First Union National Bank recently improved its service charge policy on IOLTA
accounts. This adjustment moves First Union into the IOLTA Banks of Distinction® cat-
egory. We greatly appreciate First Union’s cooperation.

Centura Bank also made improvements in their service charge policy in an effort to
improve the return to IOLTA on the nearly 450 accounts held at Centura Bank. Although
we appreciate the efforts Centura has made to improve the funds generated for IOLTA,
Centura Bank still does not qualify for recognition under the category of Banks of

*The publication of the IOLTA Bank Honor Roll appears in the Winter 2001 Journal.
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PROPOSED ETHICS OPINIONS

Lawyers May Participate in Dispute Resolution Process
that Limits Subsequent Representation in Court

Rules, Procedure,
Comments

The Revised Rules of Professional
Conduct took effect on July 24, 1997,
and superseded the Rules of Professional
Conduct (adopted in 1985). All opin-
ions of the Ethics Commitree are predi-
cated upon the Revised Rules of
Professional Conduct. The proposed
opinions are issued pursuant to the
“Procedures for Ruling on Questions of
Legal Ethics.” 27 N.CA.C. ID, Sect
.0100. Any interested person or group
may submit a written comment or
request to be heard concerning a pro-
posed opinion. Any such request should
be directed to the Ethics Committee at
PO Box 25908, Raleigh, NC 27611,
prior to the next meeting of the com-
mittee in April 2002.

Captions and
Headnotes

A caption and a short description of
each of the proposed opinions precedes
the statement of the inquiry. The cap-
tions and descriptions are provided as
research aids and are not official state-
ments of the Ethics Commirttee or the
council.

Council Actions

At the quarterly meeting on January 18,
2002, the State Bar Council adopted the
opinions summarized below upon the rec-
ommendation of the Ethics Committee.

o

Revised 2001 Formal Ethics Opinion 10

Restrictions on Right to Practice

Opinion prohibits a lawyer from entering
into an employment agreement with a law
firm that includes a provision reducing the
amount of deferred compensation the lawyer
will receive if the lawyer leaves the firm and
engages in the private practice of law with a
50-mile radius of the firm’s offices.

Revised 2001 Formal Ethics Opinion 11

Disbursements to Medical Providers In
Absence of Medical Lien

Opinion rules that when a client author-
izes a lawyer to assure a medical provider that
it will be paid upon the settlement of a per-
sonal injury claim, the lawyer may subse-
quently withhold settlement proceeds from
the client and maintain the funds in her trust
account, although there is no medical lien
against the funds, until a dispute between the
client and the medical provider over the dis-
bursement of the funds is resolved.

2001 Formal Ethics Opinion 14

Using CD-ROM Digital Check Images
For Trust Account Records

Opinion rules that retaining on a CD-
ROM digital images of trust account checks
that is provided by the depository bank satis-
fies record-keeping requirements for trust
accounts.

Ethics Committee Actions

At a meeting on January 17, 2002, the
committee agreed to revise and republish
proposed Formal Ethics Opinion 2001-15
and to publish one new opinion. The pro-
posed opinions appear below. The comments
of readers are welcomed.

Revised Proposed 2001 Formal Ethics
Opinion 15
January 17, 2002
Ex Parte Communication With A Judge
When Permitted by Law

Proposed opinion rules that a lawyer may
not communicate ex parte with a judge in

reliance upon the communication being
“permitted by law” unless there is a statute or
case law specifically and clearly authorizing
such communications or proper notice is
given to the adverse party or counsel.

Inquiry:

Rule 3.5(a)(3) prohibits ex parte commu-
nications with a judge or other official except
under the following circumstances:

(i) in the course of official proceedings;

(ii) in writing, if a copy of the writing is

furnished simultaneously to the opposing

party;

(iif) orally, upon adequate netice to

opposing party; or

(iv) as otherwise permitted by law.

G.S. 15A-539 of the North Carolina
General Statutes states as follows: “A prosecu-
tor may at any time apply to an appropriate
district court judge or superior court judge
for modification or revocation of an order of
release under [Article 26].” The statute does
not say that the application to the judge may
be made ex parre.

On more than one occasion, Attorney A
has gotten a client’s bond modified in a court
proceeding only to have the prosecutor com-
municate with the judge ex parte and obtain
a reinstatement of the original bond. The
prosecutor, in reliance upon the statement “at
any time” in G.S. 15A-539, presumes that he
or she is permitted by law to engage in these
ex parte communications without notice to
Attorney A or the client.

Does the ex parte communication with

the judge violate Rule 3.5(2)(3)?

Opinion:

Yes. Lawyers must act in good faith when
determining whether an ex parte communi-
cation is “permitted by law” particularly
because such communications limit the
adverse party’s right to be heard and to be
represented by counsel. Therefore, a lawyer
may not engage in an ex parte communica-
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tion with a judge or other official in reliance
upon the communication being “permitted
by law” unless there is a statute or case law
specifically and clearly authorizing such com-
munication. Such authorization may not be
inferred by the absence in the statute or case
law of a specific statement requiring notice to
the adverse party or counsel prior to the ex
parte communication. See RPC 237.

Proposed 2002 Formal Ethics
Opinion 1
January 17, 2002
Participation in Collaborative
Resolution Process Requiring Lawyer to
Agree to Limit Future Court
Representation

Proposed opinion rules that a lawyer may
participate in a non-profit organization that
promotes a cooperative method for resolving
family law disputes although the client s
required to make full disclosure and the
lawyer is required to withdraw before court
proceedings commence.

Inquiry #1:

Several lawyers from different law firms
would like to start a non-profit organization
(the “CFL Organization”) to promote the use
of a process called “collaborative family law”
to facilitate the resolution of domestic dis-
putes through non-adversarial negotation.
The goal of the collaborative family law
process is to avoid the negative economic,
social, and emotional consequences of pro-
tracted litigation by using cooperative negoti-
ation and problem solving. In the “four-way
meetings’ to negotiate a settlement, each
spouse is represented by a lawyer of his or her
choice provided the lawyer is trained in and
dedicated to the process of collaborative fam-
ily law. A spouse who wants the CFL
Organization to facilitate a collaborative fam-
ily law process may be represented by a
lawyer who is not a member of the organiza-
tion provided the lawyer is committed to the
process. However, it is anticipated that in the
majority of cases, both the husband and the
wife will be represented by lawyers who are
members of the CFL Organization. Each
spouse agrees to pay his or her own legal fees.
A lawyer participating in the process, includ-
ing a member of CFL Organization, receives
all compensation for legal representation
from his or her client.

May a lawyer who is 2 member of the
CFL Organization represent a spouse in a
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collaborative family law process if another
member of the organization represents the
other spouse?

Opinion #1:

Yes, provided both lawyers determine thac
their professional judgment on behalf of their
respective clients will not be impaired by their
relationship to the other lawyer through the
CFL Organization, and both clients consent
to the representation after consultation. See

Rule 1.7(b).

Inquiry #2:

To further the goal of avoiding litigation,
the lawyers must agree to limit their repre-
sentation of their respective clients to repre-
sentation in the collaborative family law
process and to withdraw from representation
prior to court proceedings. May a lawyer ask
a client to agree, in advance, to this limitation
on the lawyer’s legal services?

Opinion #2:

Yes. Rule 1.2(c) permits a lawyer to limit
the objectives of a representation if the client
consents after consultation.

Inquiry #3:

The CFL Organization wants to publish a
brochure describing the process of collabora-
tive family law and its differences from litiga-
tion and other methods of resolving disputes.
May the brochure include the names of the
lawyers who are members of the CFL
Organization and provide a description of
their training and their commitment to the
process?

Opinion #3:

Yes. As a communication about lawyers
and their legal services, the brochure must
comply with the Rules of Professional
Conduct including the duty to be truthful
and not misleading. See Rule 7.1.

Inquiry #4:

May a lawyer representing a spouse con-
tact the other spouse, if not represented by
counsel, to propose the use of the collabora-
tive family law process and, if interested, to
recommend contacting another member of
the CFL Organization, or another lawyer
trained in collaborative family law? May the
lawyer send the opposing party a copy of the
CFL Organization brochure and other infor-
mation about the process?

Public Information

The Ethics Committee’s meetings are
public, and materials submitted for con-
sideration are generally NOT held in
confidence. Persons submitting requests
for advice are cautioned that inquiries
should not disclose client confidences or
sensitive information that is not neces-
sary to the resolution of the ethical ques-

tions presented.

Opinion #4:

Yes, provided there is full disclosure of the
lawyers  relationship to the CFL
Organization and the lawyer complies with
the limitations on communications with
unrepresented persons set forth in Rule 4.3.
This communication is not a prohibited
solicitation if the lawyer will receive no finan-
cial benefit from the CFL Organization as a
result of the other spouse’s employment of
another CFL lawyer. See Rule 7.3(a).
Nevertheless, the lawyer may not give advice
to the unrepresented spouse other than the
advice to secure counsel. See Rule 4.3(a).
Such advice must be general: the lawyer may
not refer the unrepresented spouse to a spe-
cific lawyer but may provide a list of lawyers
who ascribe to the collaborative family law
process. Moreover, the lawyer may describe
the collaborative family law process in com-
munications with the unrepresented spouse
but the lawyer may not give the unrepresent-
ed spouse advice about the benefits or risks of
the process for the unrepresented spouse.

Inquiry #5:

The collaborative family law process
requires both spouses to agree to disclose vol-
untarily all assets, income, debts, and other
information necessary for both parties to
make informed choices. Is it a violation of the
lawyer’s duty of competent reptesentation to
encourage a client to participate in the
process and to disclose such information vol-
untarily?

Opinion #5:

Iﬂ Ordf:l' [hat the C]ient Hlay ma_l(ﬂ an
informed decision about participating in the
process, the lawyer must use his or her pro-
fessional judgment to analyze the benefits
and risks for the client in participating in the
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collaborative family law process, taking the
disclosure requirements into consideration,
and advise the client accordingly. See Rule

1.1 and Rule 1.4(b).
Inquiry #6:

In a court proceeding, adultery may deter-
mine a client’s right to alimony. May a lawyer
represent a client in the collaborative family
law process if the disclosure requirements for
the process permit withholding of informa-
tion about adultery despite the general policy
of full disclosure? May a lawyer represent a
client in the process if the disclosure require-
ments require the disclosure of information
about adultery even if it may be detrimental
to the disclosing party?

Opinion #6:

A lawyer may represent a client in the col-
laborative family law process if it is in the best
interest of the client, the client has made
informed decisions about the representation,
the disclosure requirements do not involve
dishonesty or fraud, and all parties under-
stand and agree to the specific disclosure
requirements. Before representing a client in
the collaborative family law process, the
lawyer must examine the totality of the situa-
tion and advise the client of the benefits and
risks of participation in the collaborative fam-
ily law process including the benefits and
risks of making and receiving certain disclo-
sures (or not receiving those disclosures). See

Rule 1.4(b). m

New Trust Account
Handbook Now
Available

The revised edition of the Artorney
Trust Account Handbook is now avail-
able. This edition may be viewed at the
State Bar’s website, www.ncstatebar.org.
You may also obtain a copy for a small
fee by calling the State Bar operator at
919.828.4620.

A Tale of Two Cities

Continued from page 42

worse because it totally prevented me from
making clear decisions that could get me
out of trouble. By the end of each day I
was planning where I would get my next
bag of cocaine and who would share it
with me. I could not plan a family event, a
vacation, or holiday without drugs. If
drugs were not available, T simply would
not attend. I would set plans with friends
and not show up because I was too high.
No one ever said anything or tried to
intervene, although I now know I would
have been better off had that been the
case. This pattern continued until [ was a
guest-passenger in a car driven by a friend
who was stopped for DWI, searched, and
arrested for possession of cocaine. I was
alSO ﬂrrﬂsted.

I was now facing not only the newspa-
per stories, but also felony criminal
charges, bar problems, financial problems,
and alcohol and drug addiction. Things
were desperate at best. A lawyer friend told
me that I should call a man by the name of
Don Carroll. He said that Mr. Carroll was
the head of PALS. T could not even tell
you what I thought about this suggestion
except that I was scared and desperate. I
probably would have called Mr. Milosevic
and sought asylum in Kosovo if I thought
that would have helped. Instead, I called
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Don Carroll and for the next several weeks
of my early recovery he provided a kind
voice and valuable guidance through the
turmoil.

Don was very careful not to make any
promises. He stressed that T had to deal
with my addiction problem first and chat
he and PALS would help with that. His
philosophy, and the philosophy of PALS,
is to deal with the addiction and then the
rest of the problems will get better or can
be helped. To my amazement, this hap-
pened.

I took the PALS Program seriously and
have made recovery my top priority for the
last three years. Don’s support and that of
my PALS volunteer monitor Tom Brown,
both of whom I can say now are friends,
took me from a very low point in my life
to what is now my most satisfying and suc-
cessful. Don and Tom did not report my
movements to the State Bar nor did they
threaten to take my license. Instead, they
listened to my problems, suggested solu-
tions, and ultmately helped me overcome
my self-created dilemmas. The geography
of my life is about two cities on two hills:
the city of drugs and the city of recovery.
One was full of allure, self-gratification,
and destruction. The other has allowed me
to find out who I am, brought me love and

laughter, and saved my life.

In the end the Bar did not suspend my
license and the court granted me a PJC on
the charges against me. I do not suggest by
this that, in every situation involving a
lawyer with similar circumstances, PALS
involvement will get the same resulcs. I can
say, however, that PALS offered me expo-
sure to a group of similar individuals who
had similar problems and assisted me in a
truly helpful manner. Today, I am so grate-
ful for the many good things in my life.
My practice is doing well and my relation-
ships with family and friends are better
than they have ever been. I urge anyone
who sees some of him or her self in my
story to give Don Carroll or a PALS vol-

unteer a call. m

The North Carolina Lawyer Assistance
Program is a confidential program of assis-
tance for all North Carolina lawyers. The
Lawyer Assistance Program has two out-
reaches: PALS and FRIENDS. PALS
addresses alcoholism and other addictions;
FRIENDS depression and other mental
health problems. For more information go
to www.nclap.org or call toll free: Don
Carroll at 1-800-720-PALS or Ed Ward at
1-877-627-3743.
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RULE AMENDMENTS

Amendments Approved by the North

Carolina Supreme Court

At its conference on October 17, 2001,
the North Carolina Supreme Court
approved the following amendments:

Amendments to the CLE Rules to
Eliminate the Three-Hour Professional
Responsibility Block Course and to
Require One Hour of CLE Education
on Substance Abuse and Debilitating
Mental Conditions

27 N.C.A.C. 1D, Section .1500, Rules

Governing the Administration of the

Continuing Legal Education Program
Originally published for comment in the
Summer and Fall 2001 editions of the
Journal, the amendments to the CLE rules
eliminate the triennial requirement for every
active member of the bar to attend three con-
secutive hours of instruction on professional
responsibility or professionalism. The amend-
ments also require at least one hour of instruc-
tion on substance abuse or debilitating mental
conditions every three years. The rule amend-
ments were effective on January 1, 2002.

The Process

Proposed amendments to the Rules
and Regulations of the North Carolina
State Bar are published for comment in
the Journal They are considered for
adoption by the council at the succeed-
ing quarterly meeting. If adopted, they
are submitted to the North Carolina
Supreme  Court for  approval.
Amendments become effective upon
approval by the court. Unless otherwise
noted, proposed additions to rules are
printed in bold and underlined, dele-
tions are interlined.

Amendments for W]

Pending

At meetings on October 19, 2001, and
January 18, 2002, the council voted to adopt
amendments to the rules of the State Bar
The following rule amendments are pending
before the North Carolina Supreme Court
for approval.

Proposed Amendments to the Rules
Concerning Prepaid Legal Service
Plans

27 N.C.A.C. 1E, Section .0300, Rules
Concerning Prepaid Legal Services Plans,
and 27 N.C.A.C. 2, Revised Rules of
Professional Conduct, Rule 7.3(d), Direct
Contact with Prospective Client

The amendments provide a definition of
a “prepaid legal service plan” and revise the
filing requirements for such plans.

Proposed Amendments to Clarify the
Subject Matter on the Family Law
Specialty Exam

27 N.CA.C. 1D, Section .2400,
Certification Standards for the Family Law
Specialty

These amendments describe the subject
matter on the specialty examination in fam-
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ily law.

Proposed Amendments to Fee Dispute
Resolution Rules

27 N.C.A.C. 1D, Section .0700,
Procedures for Fee Dispute Resolution

This amendment adds a filing deadline
for requests to participate in the State Bars
fee dispute resolution program.

Proposed Amendments to the Model
Bylaws for Judicial District Bars to
Permit a Standing Committee on Fee
Dispute Resolution

27 N.C.A.C. 1A, Section .1000, Model
Bylaws for Use by Judicial District Bars

The proposed amendments change the
relevant provision of the model bylaws to
permit a standing committee for a local fee
dispute resolution program consistent with
the State Bar’s program.

Proposed Amendments to Make
Dismissal of a Grievance Discretionary
Following Referral to a Law Office
Management Program and To Make
Disability Inactive Status Orders Public

hich Supreme Court Approval is

27 N.C.A.C. 1B, Section .0100,
Discipline and Disability of Attorneys

The proposed amendments eliminate
automatic dismissal upon referral of a griev-
ance to a law office management program
and provide that an order transferring a
lawyer to disability inactive status is a public
record.

Proposed Amendments to the Rules
Governing the Practical Training of
Law Students

27 N.C.A.C. 1C, Section .0200, Rules
Governing the Practical Training of Law
Students

The proposed amendments clarify who is
eligible for representation by a student intern
and limit the number of students a lawyer in
private practice may supervise. An addition-
al proposed amendment was published last
quarter that would have required a supervis-
ing attorney to have a minimum of three
years of experience. After considering com-
ments, it was determined that the additional
year of experience would needlessly interfere
with the placement of students. Therefore,
two years of experience remain the mini-
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mum number of years of experience required
of a supervising lawyer.

Proposed Amendments to Membership
Reinstatement Rules to Eliminate
References to Three-Hour Ethics CLE
Block

27 N.C.AA.C. 1D, Section .0900,
Procedures for Administrative Committee

The proposed amendments are consistent
with the elimination of the triennial three-
hour professional responsibility CLE
requirement last year.

Proposed Amendment to the Plan of
Legal Specialization to Allow a One-
Year Waiver of the Substantial
Involvement Requirement for
Recertification

27 N.C.A.C. 1D, Section .1700, The
Plan of Legal Specialization

The proposed amendments permit a
waiver of the substantial involvement
requirement for recertificadion for a period of
one-year.

Proposed Amendment to Advertising
Rule to Require Dramatization
Disclaimer

27 N.C.A.C. 2, Revised Rules of
Conduct, Rule 7.1,
Communications Concerning a Lawyers
Services

The proposed amendment to Rule 7.1
requires a clarifying statement prior to and at
the end of all legal advertisements that
include a dramartization.

Professional

Comments

The State Bar welcomes your com-
ments regarding proposed amendments
to the rules. Please send a written
response to L. Thomas Lunsford IT, The
North Carolina State Bar, PO Box
25908, Raleigh, NC 27611.

At its meeting on January 18, 2002, no
proposed amendments to the rules were con-
sidered by the Council. =

New IOLTA Participants

Participation in IOLTA does not affect
a lawyer’s trust account practices and never
affects the principal balance of the account.
The participating bank calculates and
remits all accumulated interest, less service
charges, directly to IOLTA. Lawyers scill
retain complete discretion to determine
whether a trust deposit is of sufficient size
or duration to justify placement in a sepa-
rate interest bearing account for a client.

To learn more about the IOLTA pro-
gram or to become a participant, please call
the TOLTA office at 919/828-0477.

The following law firms have joined the
IOLTA Program since October 2001.
Abrams & Abrams; Raleigh
Albright & Sumner; Gastonia
Alexander, Shonna R.; Winston-Salem
Allen, Michael S.; Cary
Bailey, Catherine Z.; Pinchurst
Baliles; Janese M.; Asheville
Blalock, Anthony L.: Wilkesboro
Bollinger, Paul Stephen; Thomasville
Bradshaw, Aaron E.; Gastonia
Brawley, Daniel Lee; Wilmington
Broker, Leah M.; Asheville
Cannon & Taylor; Grimesland
Chester, Katharine J.M.; Siler City
Clary IlI, George R.; Winston-Salem
Clifton, Thomas H.: Louisburg
Cole, Janice McKenzie; Hertford
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Cooper, Carole C.; Wilmington
Covington, Constance R.; Wilmington
Crew, Tonya J.; Roanoke Rapids
Delarco, Barbara M.; Hillsborough
Everhardt, Jerry R.; Greensboro

Falls & Veach; Asheville

Financial
Wilmington
Flythe, Joseph J.; Woodland

Ford, Patrick V.; Charlotte

Fulcher, Stacy D.; Charlotte
Fulghum, Caitlyn T.; Durham
Gaskin, Sharon L.; Greensboro
Gates Law Firm; Charlocte
Godwin, Chris B.; Fayetteville
Goins, Carol; Asheville

Hand, Stephany C.; Durham
Harvey, Patricia W.; Asheville
Hayes, Mark E.; Greensboro
Henderson, Gary L.; Chatlotte
Hudson, W. Ray; Biscoe

Jones, Jesse W.; Lillington

Kelly, Colleen Jewel; Fayetteville
Kochanek, Colleen; Cary

Koenig, Deborah Bland; Fayetteville
Kornbluth, Michael A.; Durham
Lewis, Edward L.; Thomasville
MacNeill Jr.; John C.; Charlotte
McLeod, Katherine; Southern Pines
Morrison & Fiorella; Charlotte
Myers, Robert B.; Hillsborough

Protection Law  Center;

Neighbors, Patrick E.; Raleigh
Nesbit, Thomas L.; Winston-Salem
Norris, Matthew J.; Charlotte
O’Briant, Jeffrey T.; Raleigh

Qakes II, John W.; Asheville
Orsbon & Fenninger LLP; Charlotte
Panza, Janice J.; New Bern

Pearson, Anita Davis; Raleigh
Penry Jr., J. Rodwell; Lexington
Penry, Phyllis S.; Lexington
Peregoy, William T.; Wilmington
Petty, Michael S.; Raleigh

Pope, W. Darrell; Lenoir

Price, Jim; Wilmington

Sandman and Rosefielde-Keller; Raleigh
Saunders, Peggy M.; Morganton
Scherer, Sally H.; Raleigh
Schwartz, Benjamin D.; Charlotte
Sheek, Dawn; Thomasville
Sheffron, Scott; Hendersonville
Slotkin, Matthew B.; Durham
Smith, Robert K.; Fuquay-Varina
Stedman, Charles N.; Burlington
Steele, Martin E.; Hickory

Stepp, Donna B.; Monroe

Strawn, David B.; Charlotte
Trammell, Jerry M.; Shelby

Van De Carr Law Firm; Raleigh
Warren, Raymond A.; Charlotte
Williams, Boger, Grady, Davis & Turtle;
Concord

Williams, Shantrell G.; Charlotte
Wilson, Elaine B.; Clayten

Yaeger, Laura L.; Charlotte
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THE DISCIPLINARY DEPARTMENT

Attorneys Receive Disciplinary Action

Suspensions & Disbarments

Michael T. Mills of Wilmington was
disciplined pursuant to a consent order
entered by the Disciplinary Hearing
Commission in December 2001. The order
found that Mills failed to reveal informa-
tion regarding his arrest record when he
applied to take the South Carolina bar
examination. Mills' North Carolina law
license was suspended for ten months and
the suspension was stayed for two years.

On November 2, 2001, the Disciplinary
Hearing Commission of the North
Carolina State Bar entered a consent order
disciplining Greenville attorney James A.
Flynt. Flynt's law license was suspended for
one year and the suspension was stayed for
a year provided Flynt complies with a num-
ber of conditions. The commission found
that Flynt neglected client matters, failed to
communicate with several clients, and
failed to respond to inquiries of the State
Bar.

Kenneth Stewart, who formerly prac-
ticed in Raleigh, surrendered his license to
the chair of the Disciplinary Hearing
Commission and was disbarred in
December 2001. Stewart admitted that he
misappropriated client funds, among other
rule violations.

King Dozier, an assistant district attor-
ney in Asheboro, was disciplined by the
Disciplinary Hearing Commission follow-
ing a trial in December 2001. The DHC
suspended Dozier's law license for two
years, and stayed the suspension for two
years. The commission found that Dozier
failed to disclose to defense counsel the
existence of arrangements with co-defen-
dants to dismiss charges in exchange for
their testimony against another criminal
defendant. He also failed to take remedial
measures when one of the co-defendants

testified, in essence, that there was no
arrangement.

On November 8, 2001, the Disciplinary
Hearing Commission entered a consent
order disciplining Pittsboro attorney Ralph
E. McLaurin Jr. The commission suspend-
ed McLaurin’s law license for two years, but
stayed the suspension for three years, pro-
vided McLaurin complies with a number of
conditions. The commission found that
McLaurin failed to file federal income tax
returns for the years 1992 - 1996.

Winston-Salem  attorney = Darwin
Littdejohn was disciplined pursuant tw a
consent order filed on November 9, 2001.
The order found that Littlejohn neglected
numerous client matters, failed to refund
advance fees promptly, and failed to com-
municate with clients. Lictlejohn’s law
license was suspended for two years and the
suspension was stayed for three years on
various conditions.

The DHC suspended the license of
Wilkes County attorney Phillip R. Batten
for three years following a trial in
November 2001. Batten appropriated
approximately $950 in fees from his former
law firm and made a misrepresentation to a
judge to cover up his failure to notify a
client of a court date. Batten had no prior
discipline.

Censures

David R. Dowell, who formerly prac-
ticed law in Jacksonville and who now lives
in Alabama, agreed to a consent order of
discipline in December 2001. Pursuant to
the order, Dowell was censured for neglect-
ing a criminal military case, failing to com-
municate with his client, and failing to
respond to the State Bar. His North
Carolina law license has been suspended
since September 27, 2000, for neglecting
unrelated client matters.

Keith Bishop of Durham was censured
by the Grievance Committee of the State
Bar in October 2001. Durham made
improper “speaking objections” during a
deposition and instructed his client not to
answer properly posed questions.

Reprimands

Van H. Johnson of Elizabeth City was
reprimanded by the Grievance Committee
in April 2001 for engaging in sex with a
client whom he was representing in a
domestic case.

Raleigh attorney David Shearon was
reprimanded by the Grievance Committee
in April 2001 for neglecting a client matter
and for untimely responses to the State Bar.

William R. Burton of Chapel Hill was
reprimanded by the Grievance Committee
in April 2001 for engaging in a conflict of
interest by drafting a separation agreement
for both spouses in a domestic case.

Bradley W. Butler of Greensboro was
reprimanded by the Grievance Committee
in April 2001 for engaging in improper
relationships with women while serving as a
district atrorney in Arkansas. m

Thanks to our Sponsors

The North Carolina State Bar wishes to
thank LexisNexis for sponsoring the
reception and Lawyer's Mutual
Insurance Company for sponsoring the
dinner honoring the State Bar Council
and Board of Governors of the North
Carolina Bar Association .

To view the most recent disciplinary actions, visit the State Bar’s website at www.ncstatebar.org.
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Holland

Steven Annis joined the State Bar as an
investigator in September 2001. He retired
from the North Carolina Department of
Revenue as an investigator supervisor. His
combined experience includes employment
with the North Carolina Department of
Revenue as an investigator, Wake County
Sheriff Department, and the Raleigh Police
Department. He is also completing his 27th
year in the North Carolina National Guard as
branch chief of the Advanced Non-
Commission Officer’s Course at Ft Bragg.

James R. Fox is the new representative for
the 21st Judicial District. A graduate of Duke
University with a degree in History, Fox
earned his JD from Duke University Law
School in 1971. Since 1984 Fox has been
with the Winston-Salem firm of Bell, Davis
& Pitt. Fox was on the North Carolina State
Bars Disciplinary Hearing Commission for
several years, serving as chair from 1999-
2001. Fox is also active with the North
Carolina Bar Association, serving on the
Executive Committee of the Litigation
Section and as chair of the Trial Practice
Curriculum Committee. He is also vice-pres-
ident of the Forsyth County Bar Association.

Fox is active in several civic organizatdons
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including the
Winston-Salem
Drug-Free
Workplace Task
Force, Contact
Hopelines of the
Triad, Winston-
Salem West End
Association,  and
Duke Law School
Alumni Council and
Order of the Barristers.

The new representative for the 10th
Judicial District is Patricia L. Holland.
Holland earned her undergraduate degree
from Wittenberg University before graduat-
ing with her JD from Wake Forest University
School of Law in 1979. Currently, Holland is
a partner with the Raleigh firm of Cranfill,
Sumner & Hartzog, LLP. Holland serves on
the board for the North Carolina Association
of Defense Attorneys and is treasurer/secretary
of the American Board of Trial Advocates—
North Carolina Chapter.
Additionally, she is the immediate past-presi-
dent of the Susie M. Sharp Inn of Court. In a
2001 poll conducted by North Carolina
Business Magazine, Holland was voted as one
of North Carolina Legal Elite in the field of
employment law. For six years she has been
active on the boards of Wake County SPCA
and Artspace, Inc.

Denise Mullen is the State Bar’s new assis-
tant director of specialization and will work
with the specialization program in marketing

Eastern

and coordinating new projects with the spe-
clality committees. Mullen earned a BA in
Psychology from Indiana University and a
Masters in Education from Kent State. She

has ten years of work experience in education
and administration, including recent posi-
tions at Duke University as a development
officer and at HopeL ine as the executive direc-
tor.

Sandra L. Saxton has joined the State Bar
as a public liaison. She will respond to public
inquiries and complaints about lawyers and
mediate complaints between clients and
lawyers. Saxton earned a BA in Economics
from Ohio Wesleyan University and complet-
ed one year in the MBA program at U. W.
Florida. She also earned her certification in
Non-Profit Management from Meredith
College. Saxton has six years prior experience
working with the North Carolina Bar
Association in public service activities and the
Lawyer Referral Service.

Nina Tew has joined the State Bar as a
transcriptionist for the Office of Counsel.
Prior to working with the State Bar, Tew
worked for several years in the legal and engi-
neering fields as a word processor, and pos-
sesses over 15 years of secretarial experience.
Tew attended Troy State University and
Wallace Technical College.

Joyce R. Warten has joined the State Bar
as an administrative assistant for the Office of
Counsel and serves as an assistant to the coun-
sel and deputy counsels. Ms. Warren has 15
years prior experience as an administratve
assistant in the engineering field.

Reba H. Warren is the new councilor rep-
resenting the 21st Judicial District. Warren
earned her undergraduate degree at Howard
University before completing law school at
Duke University. Currently, Warren serves as
counsel for R. J. Reynolds Tobacco Company.
Active in several legal organizations, Warren is
a member of the North Carolina Bar
Association, North Carolina Association of
Black TLawyers, Forsyth County Bar
Association, Winston-Salem Bar Association,
Forsyth County Women Attorneys, and the
American Bar Association. Warren is also
active in the Salvadon Army Girs' Club
Committee, the School Improvement Team
for Downtown School, and serves on the
board of Hospice. m
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Client Security Fund Reimburses Victims

At its January 17, 2002, meeting, the
North Carolina State Bar Client Security
Fund Board of Trustees approved payments
of $29,469.79 to 14 clients who suffered
financial losses due to the misconduct of
North Carolina lawyers.

The payments authorized were:

1. An award of $14,310.39 to a former
client of R. Lewis Alexander Jr. of Elkin,
North Carolina. The board found that
Alexander was the closing attorney for the
refinance of a loan and failed to pay the
client’s prior mortgage and failed to obtain
title insurance. Alexander was disbarred on
January 19, 2001.

2. An award of $1,063.00 to a former
client of R. Lewis Alexander Jr. The board
found that Alexander was retained to handle
a refinance closing and failed to disburse
some amounts as noted on the settlement
statement.

3. An award of $2,000 to a former client
of Laurence D. Colbert of Durham, North
Carolina. The board found that Colbert was

retained to handle a personal injury matter.
The client paid Colbert $2,000.00 for depo-
sition costs. Colbert failed to advise the client
that the case was dismissed with prejudice
and no depositions were ever taken. Colbert
was disbarred on April 19, 2000.

4. Awards totaling $917.00 to eight for-
mer clients of William Ijames Jr. of
Mocksville, North Carolina. The board
found that Jjames was retained to handle traf-
fic marters and failed to pay the costs and
fines to the clerk of court. Tjames was dis-
barred on July 21, 2000.

5. An award of $386.00 to a former client
of Gabrielee Locklear of Pembroke, North
Carolina. The board found that Locklear was
retained to handle a traffic matter and failed
to do any work on the case. Locklear was dis-
barred on October 16, 2000.

6. An award of $10,000 to a former client
of Fred Stokes of Albemarle, North Carolina.
The board found that Stokes represented the
client in a murder case. The client was con-
victed and paid Stokes $10,000.00 to appeal

In Memoriam

Robert L. Anderson
Clayton (1947-2001)

Robert B. Byrd
Morganton (1930-2002)

Jerome B, Clark Jr.
Fayetteville (1911-2001)

Julius G. Dees Jr.
Greensboro (1925-2001)

James K. Dorsett Jr.
Raleigh (1916-2001)

Thomas R. Eller Jr.
Raleigh (1923-2001)

Philip P. Godwin Sr.
Gatesville (1924-2001)

John C. Livingston
Raleigh (1943-2001)

Harvey A. Lupton
Winston-Salem (1909-2001)

Daniel W. Moser
Asheboro (1924-2001)

Robert W. Pope
Wrightsville Beach (1925-2001)

Larry A. Stephenson
Fuquay-Varina (1937-2001)

James Taylor Jr.
Pfafftown (1927-2001)

Herbert H. Taylor Jr.
Tarboro (1911-2001)

James A. Wellons
Smithfield (1910-2001)

the conviction. Stokes failed to do any work
on the client’s appeal. Stokes died on June 6,
2001.

7. An award of $793.40 to a former client
of Rodney Tigges of Greensboro, North
Carolina. The board found that Tigges han-
dled a loan closing and failed to purchase dtle
insurance for the buyer. Tigges was disbarred
on July 23, 1999. m

Notice to All
Attorney Reservists

North Carolina attorneys who are
reservists in the military and who are acti-
vated to full-time duty for one day or more
in a calendar year are not required to pay
annual North Carolina State Bar member-
ship fees for that year pursuanc to North
Carolina Rules Subchapter 1A.0203
(Annual Membership Dues).
Furthermore, the North Carolina State Bar
has instituted a policy that any attorney
activated to full-time duty for one day or
more does not have to satisfy the manda-
tory CLE requirements for that year. Please
note that typical reservist duties (such as
the annual two week training period, mili-
tary schools, special exercises) do not qual-
ify you for the exemption.

To receive these benefits, send a letter
to the following address: North Carolina
State Bar, Attention: Membership
Department, PO Box 25908, Raleigh,
NC, 27611. Your letter should include
the date you were reactivated. You may
also fax a notice to (919)821-9168 or e-
mail Anne Parkin at aparkin@ncbar.com.
A copy of your orders is not necessary but
is helpful.

Questions regarding membership dues
should be directed to Anne Parkin.
Questions regarding CLE should be

. directed to Karen Ziegler at
DB Bseoing 1s; Leonard H. van Noppen kziegler@ncbar.com.
Fayetteville (1929-2001) Greensboro (1915-2001)
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July 2002 Bar Exam Applicants

The July 2002 Bar Examination will be held in Raleigh on July 30 and 31, 2002. Published below are the names of the applicants whose
applications were received on or before January 25, 2002, with the request that members examine it and notify the board in a signed letter of
any information which might influence the board in considering the general fitness of any applicant for admission. Correspondence should be

directed to Fred . Patker III, Executive Director, Board of Law Examiners, PO Box 2946, Raleigh, NC 27602.

Adam Eyuel Aberra
Chapel Hill, NC

Steven T. Ackerman
Bloomington, IN

Dawn Donleycott Allen
Burlingron, NC

Vanya Georgette Allen
Durham, NC

Grant Warren Almond
Angier, NC

Aboli N. Amarapurkar
Durham, NC

Bryan Luter Anderson
Chapel Hill, NC

Jennifer Sue Anderson
Buies Creek, NC

Jennifer Temple Anderson
Chape] Hill, NC

LaKisha Anderson-Sinville
Charlotre, NC

Keith P. Anthony
Durham, NC

Raizel Elizabeth Arnholt
Chapel Hill, NC

Thomas Jason Arnold
Buies Creek, NC

Christopher James Ayers
Carrboro, NC

Rebecca L. Babb
Lambertville, M1

Leonard F. Baer
Lake Worth, FL

Emily Lewis Ball
Raleigh, NC

Anitra Clarice Barrett
Durham, NC

Sybil Helena Barrett
Charlotte, NC

David Hill Bashford
Chapel Hill; NC

Kimberly Anne Baxley
Coats, NC

Dekhasta Diane Becton
Chapel Hill, NC

Alison Jane Benge
Durham, NC

Aretha Venyke Blake
Athens, GA

Rachel K. Blevins
Buies Creek, NC

Karen Anne Blum
Cary, NC

Melinda Sue Blundell
Charlortesville, VA

Lydia Owen Boesch
Pinehurst, NC
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Mist L. Boles
Buies Creek, NC
Julianne Hardee Booth
Coats, NC
Eileen Marie Bornstein
Angier, NC
Crystal D. Bowie
Winston-Salem, NC
Matthew L. Boyart
Hillsborough, NC
Laura Royster Bradley
Hully Springs, NC
Susan Michelle Branch
Lewisville, NC
Eric J. Brignac
Chapel Hill, NC
Christopher Francis Brislin
Winston-Salem, NC

Richard Jimmy Brittain, Jr.

Buies Creek, NC

Allan Shelton Brock
Apex, NC

Andrew Gray Brown
State Road, NC

Andrew Harris Robertson

Brown
Durham, NC

Karla N. Brown
Winston-Salem, NC

Taber Cathcart Bruner
Columbia, SC

Brian M. Bullard
Chapr.l Hill, NC

Francis X. Buser
Durham, NC

Matthew Cabe
Waynesville, NC

Samantha Hyatt Cabe
Carrboro, NC

Clay Douglas Campbell
Erwin, NC

Mark Edward Carlson
Pittshoro, NC

Clayton Williams Cheek
Winston-Salem, NC

Austin McNeil Chestnut
Raleigh, NC

Anju N. Chopra
Chapel Hill, NC

Dana Christina Clemons
Winston-Salem, NC

Carrie Lynn Clodfelter
Durham, NC

Carrie Amelia Coats
Raleigh, NC

Jessica Clair Cobaugh
Richmond, VA

Benjamin Todd Cochran
Dunn, NC

Jose A. Coker
Raleigh, NC

Richard Horace Conner, II1
Lexington, NC

Kimberly Ann Connor
Goldsboro, NC

Kathryn Stacie Corbett
Charlottesville, VA

Michael D. Correll
Virginia Beach, VA

Kathy Michelle Cousins-

Cooper
Mebane, NC

David Edward Cowan
Buies Creek, NC

Paul Lee Craven, III
Durham, NC

Charles Davant, IV
Blowi_ng Rock, NC

Roderick Glenn Davis
Durham, NC

Tamika Roshay Davis
Chapel Hill, NC

James Myron Dewey
Durham, NC

Emily S. Dezio
Brookfield, VT

Emily M. Dickens
Durham, NC

Laura Marie Dickey
Durham, NC

sRandall Thomas Dingle
Durham, NC

Patti Doub Dobbins
Winston-Salem, NC

Michelle Elizabeth Donahue
Winston-Salem, NC

David C. Driscoll
Lillington, NC

Margaret Weinstock Eldredge
Winston-Salem, NC

Renee L. Ellis
Chapel Hill, NC

Quinita Shante Ellison
Carrboro, NC

Erick Jay Ellsweig
Greensboro, NC

Brian C. Ellsworth
Winston-Salem, NC

Michael Ray Epperly
Holly Springs, NC

Edward Robert Ergenzinger, Jr

Winston-Salem, NC

John Anderson Fagg, Jr.
Winston-Salem, NC

Matthew Charles Faucette
Raleigh, NC

Vincent Ludovico Feliccia
Morrisville, NC

James Clarke Ferguson
Buies Creek, NC

Nathan A. Fess
Durham, NC

Mindy Beth Fineman
Buies Creek, NC

Melinda C. Flinn
Fayetteville, NC

Gregory Everete Floyd
Buies Creek, NC

David Conrad Forde
Durham, NC

Stormie Denise Forte
Ralcigh, NC

Kurt Blaine Fryar
Wilmington, NC

Eric P. Galuszka
Lansing, MI

Kristopher Bryan Gardner
Durham, NC

Michele Delores Geathers
Durham, NC

Horton Edward Geddings, Jr
Lillington, NC

Christopher Jeason Gegg
Winston-Salem, NC

Suzanna Leigh Geiser
Iowa City, IA

Robert Clyde Giles, II
Burlington, NC

Shannon D. Gilreath
Winston-Salem, NC

Teresa Smith Gilreath
Oxford, NC

Fiona Valerie Ginter
Angier, NC

Erica S. Glass
Durham, NC

Dana Blowe Golden
Ahoskie, NC

Grant Davis Goldenberg
Winston-Salem, NC

Rachel S. Goldstein
Cooper City, FL

Anitra Denise Goodman
Durham, NC

Adam Mark Gottsegen
Winston-Salem, NC

Crystal Lynn Graham
Lumberton, NC
Carissa Ann Graves
Haw River, NC
Heather Leigh Gregg
Winston-Salem, NC
Melanie J. Groft
Durham, NC
Jason Tyler Grubbs
Kernersville, NC
Alyssa M. Gsell
Chapel Hill, NC
Angela Louise Haas
Wendell, NC
Dorothy Hairston
Durham, NC
Melody Rochelle Hairston
Durham, NC
Elizabeth Davis Hall
Charlottesville, VA
Harrison Michael Hall
Winston-Salem, NC
Tobias Samuel Hampson
Buies Creek, NC
Julie Waller Hampton
Angier, NC
Anne Winfield Hance
Winston-Salem, NC
Katherine Grace Hardersen
Raleigh, NC
Sara Whitley Harrington
Fuquay-Varina, NC
Molly Cerelda Harris
Tallahassee, FL
Kenneth Rhyne Harris, Jr.
Durham, NC
Cameron Fletcher Harrison
Burlingmn, NC
Amanda A. Hayes
Chapﬁl Hill, NC
Kelly Ann Hazelwood
Buies Creek, NC
Matthew S. Healey
Achens, GA
Megan Susan Heinsz
Chapel Hill, NC
Miles Nathan Helms
Monroe, NC
Meredith Rutledge Henderson
Chapel Hill, NC
Jason Matthew Hensley
Chapel Hill, NC
Kimberly Anne Herrick
Chapel Hill, NC
Timothy Wayne Hewlett
Harrisbul'g, PA
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Paul Bryan Hlad
Chapel Hill, NC
Joseph Stephen Hodgin
Ada, OH
James Richard Holland
Holly Springs, NC
William Barrett Holman
Winston-Salem, NC
Karen Laural Holmes
Raleigh, NC
Heather Marie Howell
Greensboro, NC
Karen Suzanne Humphrey
Buies Creek, NC
Heather Ann Hunt
Carrboro, NC
Deborah Mae Huynh
Mebane, NC
Kenneth O.C. Imo
Winston-Salem, NC
Jennifer Carol Irby
Erwin, NC
Amy Baker Jackson
Richmond, VA
Andrew Miller Jackson
Clinton, NC
Sean M. Jackson
Raleigh, NC
B. Lindsey James
Elizabeth City, NC
Tiffany Dawn Jeffords
Aniger, NC
Anna Saxon Jett
Chapel Hill, NC
Brian Keith Jones
Holly Springs, NC
Natalie R. Jones
Norfolk, VA
Emily Margaret Jordan
Durham, NC
Elizabeth Garrett Joyce
Carrboro, NC
Peter U. Kanipe
Arden, NC
Catherine Marie Kayser
Winston-Salem, NC
Jonathan Daniel Keeler
Carrboro, NC
Rachel Ann Blankenship
Keener
Clemmons, NC
George Garfield Keener, TV
Clemmons, NC
Matthew Albert Kelly
Morgantown, WV
Kevin Michael Kennedy
Chapel Hill, NC
Michael Collins Kerrigan
Charlotte, NC
Christopher R. Kiger
Holly Springs, NC
Todd Alexander King
Winston-Salem, NC
John Craig Kiser
Winston-Salem, NC
Anne Dunton Lam
Durham, NC
Christopher Carlisle Lam
Durham, NC
Amy Kathleen Lamoureux
Williamsburg, VA
James Ellsworth Landis
Chapd Hill, NC

Janeth Taylor Laumann
Liﬂingmn, NC

Jennifer Jung-Wuk Lee
Durham, NC

Richard Paul Leissner, Jr.
Chapel Hill, NC

Jennifer Claire Leisten
Durham, NC

Megan Walshe Lindholm
Winston-Salem, NC

Jennifer F. Lindow
Durham, NC

Emma Marie Lloyd
Winston-Salem, NC

Paul John Lloyd
Carrboro, NC

Erin Melissa Loclklear
Durham, NC

Michael Edward Lockridge
Graham, NC

Jeffrey Anderson Long
Columbia, SC

Blakely Arlene Lord
Durham, NC

Keischa Michelle Lovelace
Raleigh, NC

Ronald Scott Lovelace
Belmont, NC

Julianna Patton Lowe
Winston-Salem, NC

Rashanda Lynette Lowery
Durham, NC

Cynthia Collins Mabel
Chapel Hill, NC

John Andrew Mandulak
Dayton, OH

Arron Marlowe-Rogers
Winston-Salem, NC

Elizabeth Main Templeton

Martin
Durham, NC

Stephen Daniel Martin
Chicago, IL

Travis William Martin
Stoneville, NC

Robin Kyle Martinek
Carrboro, NC

Jennifer Nicole Mason
Paffrown, NC

Marlet Lyn Massey
Zebulon, NC

Kerry Patrick Mattingly
Clemmons, NC

Matthew Bryan McArthur
Decarur, GA

Shauna Denise Squires

McClain
Durham, NC

Scott Duane McClure
Sanford, NC

Justin Paul McCorcle
Chapel Hill, NC

Paul Carson McCoy
Buies Creek, NC

Michelle Elaine McDonald
Dallas, TX

Lori Renee McDowell
Macon, GA

Kimberly Elaine McElrath-

Ray
Lillington, NC

Jennifer S. McGuire
Buies Creelk, NC
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Matthew Thor McKee
Rafcigh, NC

Anna Crawford McMillan
Fuquay-Varina, NC

Shawn Andrew McMillan
Fuquay-Varina, NC

Rushanna McNair-Wright
Durham, NC

Heather Ann McTammany
Chapel Hill, NC

Brandy Lynette Meads
Buies Creek, NC

Emily Jeffords Meister
Greensboro, NC

Jennifer Nicole Mellon
Durham, NC

Crystal Blackman Mezzullo
Fuquay Varina, NC

Nancy Miller
Morrisville, NC

John R. Miller, Jr.
Mount Airy, NC

Lauren Elizabeth Mobley
Winston-Salem, NC

Linda Konerding

Montgomery
Charlotresville, VA

Robyn Ann Moo-Young
Durham, NC

Erika Jade Moore
Statesville, NC

Lacey Meredith Moore
Birmingham, AL

Thomas C. Morphis, Jr.
Chapel Hill, NC

Jason Bryan Mosteller
Virginia Beach, VA

Stephen Frank Motta
Chapel Hill, NC

Kelly Elizabeth Motycka
Winston-Salem, NC

Gary Adam Moyers
Chapel Hill, NC

Leanne Livengood Mullis
Angier, NC

Laura Ann Murray
Somerville, MA

Rikki A. Myers
Toledo, OH

Jennifer A. Napuli
Jersey City, NJ

Mark Andrew Nebrig
Philadcfphia, PA

Lindsey Corliss Neef
Carrboro, NC

Adam Mitchell Neijna
Avenrtura, FL

Kashi Bazemore Nelson
Raleigh, NC

Andrew Lamberson Nesbitt
Chapcl Hill, NC

Matthew George Nestor
Buies Creek, NC

James Taylor Newman, Jr.
Fuquay-Varina, NC

Tara Lorraine Nichols
Durham, NC

Thomas M. Nojunas
Philadelphia, PA

Bartley Ashton Norman
Durham, NC

Erin Nicole Norris
Winston-Salem, NC

T. Elizabeth Norwood
Advance, NC

Amy Harrison Nuttall
Wendell, NC

Catherine Marie O’Brien
Chapel Hill, NC

Shane Casey O’Connor
Macon, GA

Michael Shamus O’Sullivan
Cary, NC

Yoav Qestreicher
Durham, NC

Linda Reid Oldham
Lakeview, NC

Dawn Shoultz Opel
Durham, NC

Ryan Benjamin Opel
Durham, NC

Barbara J. Osborne
Apex, NC

John Brantley Ostwalt, Jr.
Virginia Beach, VA

Elizabeth Moore Oudejans
Durham, NC

Tracy A. Overstreet
Memphis, TN

James Lamar Palmer
Chapel Hill, NC

‘Walter Douglas Palmer
Whiteville, NC

Catherine Pappas
Winston-Salem, NC

Bryant Duke Paris, IIT
Raleigh, NC

Stacey Renee Parker
Bessemer City, NC

Robin Diane Vaught Parrish
Lillington, NC

Jonathan Wade Perry
Chapd Hill, NC

Jill Lynn Peters
Winston-Salem, NC

Alan Guthrie Phillips
Chapel Hill, NC

David Hunter Phillips
Virginia Beach, VA

Tabatha Faye Phillips
Durham, NC

Kelly Lauren Podger
Chapel Hill, NC

Jared Wade Poplin
Chapel Hill, NC

Sabrina Kathleen Presnell
Chapel Hill, NC

Melinda Lang Puckett
Winston-Salem, NC

Laura Garraway Pugliese
Smithfield, NC

Alistair M. Quinlan
McLeansville, NC

Raghu Ram Raju
Raleigh, NC

Charles E. Rawlings
Winston-Salem, NC

Jonathan Fisher Ray
Charlotte, NC

John Michael Ricci
Dunn, NC

Matthew Kenneth Rice
Portsmouth, VA

Amy E. Richardson
Durham, NC

Ross Hall Richardson
Charlotte, NC
Todd Alan Richardson
Stoney Creek, NC
Andrea Bailey Ricks
Winston-Salem, NC
Thomas Duke Ricks
Winston-Salem, NC
Stephanie S. Risk
Toledo, OH
Keith Roberson
Columbia, 5C
David Travis Robinson
]acksunvillﬂ, FL
Richard T. Rodgers, Jr.
Coats, NC
David Jeptha Rose
Winston-Salem, NC
Daniel Harris Rosenthal
Chapel Hill, NC
Heather Ann Royster
Chapel Hill, NC
Joshua Bryan Royster
Chapel Hill, NC
Stephanie A. Russell
Chapel Hill, NC
Bradford Hodge Sanders
Wilmington, NC
Daron Durant Sarterfield
Durham, NC
David Benjamin Herren Saye
Winston-Salem, NC
Janeen M. Scaturro
New Orleans; LA
Scott Andrew Schaaf
Chapel Hill, NC
Margarec L. Senter
Winston-Salem, NC
Harry Brent Shadoan
Charlotte, NC
Bryan A. Shang
Raleigh, NC
Edward Robert Sharp
Greensboro, NC
Adam Craig Shearer
Greensboro, NC
Christy Nell Sherrill
Macon, GA
Mary C. Shoaf
Durham, NC
Jennifer Claire Staton
Simmons
Chapc] Hill, NC
Matthew Brian Smith
Buies Creek, NC
Richard Brent Spooner, Jr.
Chapel Hill, NC
Heather Lyn Spurlock
South Royalton, VT
Robert Bradley Staley
Winston-Salem, NC
Raymond Albert Starling
Raleigh, NC
Samantha K. Stokes
Winston-Salem, NC
Chad Hunter Stoop
Raleigh, NC
David Hugh Strickland
Winston-Salem, NC
Natasha Hart Strickland
Knightdale, NC

Continued page 54
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Classified Advertising

Positions Available

Attorney Jobs: The nation’s #1 job-hunt-
ing bulletin for attorneys is now exclusively
online at:  AttorneyJobsOnline.com.
Subscribe online or call us at 1-800-296-
9611. Extensive website provides thousands
of attorney and law-related jobs nationwide
and abroad at all levels of experience in pub-
lic (Federal, state, and local), private, and
nonprofit sectors, plus legal career transition
advice and information in our content-rich
Legal Career Center. Quality Counts.
Sponsored by West Group.

Attorney Positions—with law firms and
legal departments throughout the Carolinas.
Contact CAROLINA LEGAL STAFFING,
(704) 343-4822 phone; (704) 343-0211
fax; www.carolinalegal.com.

Attorneys Needed Throughout NC for
pre-paid  legal members.  General
Practitioners preferred. Guaranteed month-
ly income, similar to an HMO. Please call
Kimberly Krons at (800) 356-LAWS, or fax

resumes to (904) 730-0023 for more infor-
mation on becoming a Plan Attorney with

U.S. Legal Services, Inc.

Miscellaneous

Questioned Document Examiner—
Complete forensic laboratory for handwrit-
ing, typewriting, altered documents and
related examinations. 35 years' experience.
Qualified in all courts. Diplomate—
American Board of Forensic Document
Examiners. Certified—British Forensic
Science  Society. Member—American
Society of Questioned Documents
Examiners; International Association for
Identification; National Association of
Criminal Defense Lawyers. Retired Chief
Document  Analyst. USA  Criminal
Investigation Laboratories. Resume and Fee
Schedule upon request. Hans Mayer
Gidion. 218 Merrymont Dr., Augusta, GA
30907. 706-860-4267.

Save 50% on law books. Call National

Law Resource, America’s largest law book

dealer. We BUY and SELL. Visa/AX.
Excellent Condition. Your Satisfaction
Guaranteed. 800-886-1800 www.nation-
allaw.com

Advertising Rates

If you would like to advertise in the
State Bar Journal, please send your
advertisement to the director of com-
munications, the North Carolina
State Bar, PO. Box 25908, Raleigh,
NC 27611, telephone 919-828-4620.
The cost of advertising is $40.00 for
up to 35 words and $.50 for each
additional word. Ads for the Summer
(June), 2002, issue must be received
by April 1, 2002.

July 2002 Bar Exam Applicants
Continued from page 53 Gudrun Elise Thompson Jennifer Merie Vega Heath Eric West Ryan Kelsey Williams
Carrboro, NC Durham, NC Birmingham, AL Erwin, NC
Elizabeth Rea Thornton Stephanie Lynne Villaver Jennifer Lynn West Jason Lee Wilson
Robin Eason Strickland Winston-Salem, NC Clinton, NC Chapel Hill, NC Carrboro, NC
Knightdale, NC Kimesha Wilson Thorpe Sara Ruth Vizithum Robert Brandon West Monique Bordeaux Wilson-
Joel Stroud Burlingron, NC Durham, NC Winston-Salem, NC Olsen
Chapel Hill, NC Jeffrey H. Tidwell Robert W. Waddell McNeill Yelton Wester Sanford, NC
Richard Clay Stuart Raleigh, NC Norfolk, VA Chapel Hill, NC Jonathan Charles Windham
Winston-Salem, NC Robert J. Trent Gregory Wahl Debra Jean Whaley Chapel Hill, NC
Hannah Gray Styron Charlotte, NC Chapel Hill, NC Buies Creek, NC Andrea Winters
Buies Creek, NC Eric Carl Trosch Martha Neya Warren Devon E. White Chapel Hill, NC
David Jonathan Sullivan Charlotte, NC Buies Creek, NC Raleigh, NC Gregory James Wood
Buies Creek, NC Heather Teale Twiddy Sandra Denise Watts Lara Paige White Chapel Hill, NC
Lackisha Sykes Winston-Salem, NC Durham, NC Wendell, NC Joe Geoffrey Wood
Morrisville, NC Tonia Trest Twigg Steven Price Weaver F. Todd Whitlow Boone, NC
Stephanie Marie Talbert Raleigh, NC Chapel Hill, NC Angier, NC Brad Donald Worley
Dunn, NC Adam M. Tyson Elizabeth Elaine Weeks Kimberly Lea Wierzel Durham, NC
Lucy Olivia Tanner Chapel Hill, NC Buies Creek, NC Raleigh, NC Paul H. Ziggs
Battleboro, NC Robert Charles Van Arnam Michael Alan Weiss Allen Thomas Wiggins Chapel Hill, NC
Erika Danielle Taylor Durham, NC Huntersville, NC Chapel Hill, NC
Raleigh, NC Susan Jenkins Vanderweert Derek M. Wenzel - Christy Elizabeth Wilhelm
Jennifer Ellen Terry Chapel Hill, NC Washington, DC Buies Creek, NC
Winston-Salem, NC Lauren Vaughan Jason William Wenzel Brian Michael Williams
Lilljngton, NC Winston-Salem, NC Raleigh, NC
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Their flight lasted 12 seconds.
Our reputation has lasted 75 years.

Fi 5 eve! L
Narth Carolina Division of Tourism, Film & Sports Developmen

First Elight pl]ulugrapll courtesy of the

It took the Wright Brothers nearly ten years of hard wotk to become an ovemigl‘fc success.
We've been worleing over 15 years to become the title company of choice for 1awye1's.

Qur people understand the special needs that attorneys have. They realize
the importance of flOiIlg their work accurately, quiclzly and alwa.ys ]Jeing on time. And they
are accustomed to commercial as well as residential transactions.

As part of one of the 1&1‘ges’c families of title companies, our superior service

is backed Ly unsurpassecl financial strength and s’ca,bility. Those few seconds prove(l Orville
and Wilbur r1ght [l take a little longer but we'd like to
L_wyersTtle

prove we're the right choice for your title insurance needs.
|nsurance (orporation

A LANDAMERICA COMPANY

www.landam.com

Raleigh Charlotte Winston-Salem Greensboro
919-828-3269 » 800-662-7512 704-377-0093 » 800-868-6529 336-722-9822 « 800-642-0484 336-370-4497 » 800-451-2420

lawyers_raleigh@landam.com lawyers_charlotte@landam.com lawyers_winstonsalem@landam.com lawyers_greensboro@landam.com

1% 2002 LandAmerica Financial Group, Inc.



Address Service Requested
The North Carolina State Bar
PO. Box 25908

Raleigh, NC 27611
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SUNDAY
MONDAY
TUESDAY

WEDNESDAY

THURSDAY
FRIDAY
SATURDAY

THOROUGHNESS THAT BORDERS ON
OBSESSIVE COMPULSIVE BEHAVIOR.

In title insurance, there’s no such thing as too exact
or too meticulous. And we are happy to report that
these fastidious traits have made us what we are today.

One of the few constants in real estate is constant

change. But our attention to detail and insistence on
precision have remained unchanged since we created
the land title insurance industry back in 1876. (That’s

right, created.) And since we approach each transaction
with an almost fanatical focus on accuracy, speed and
service, you and your team can feel more comfortable
with the services you provide your clients.

So find out more. Give Commonwealth Land Title
Company of North Carolina a call today. We're 100%
absolutely positive you'll be thoroughly impressed.

TACOMMONWEALTH

LAND TITLE COMPANY OF NORTH CAROLINA
The Attorney’s Title Company

Raleigh 800-222-4502  Asheville 8
Wilmington 800-942-8646 or

Winston-Scilem 800-64
5 Cury 800-226-44]¢

9 Charlotte 800-432-6462

shoro 888-230-1800 wiww.clt-nc.com
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