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Opening  Address  by  Thomas  Lambeth
An early agenda listed my remarks as "The

Moral Imperative." That is a pretty heavy load
to lift. 

It sounds a little like preaching and I am
no preacher. I am not even a lawyer.

Yet if I were a preacher and this were my

sermon for the day, I would not turn for my
inspiration to the scriptures—although they
are an important and inspiring source for a
discussion of justice and equity.

Instead I would turn to the words of a
North Carolina journalist, an English explor-
er, and a Pennsylvania founding father. I think

what all of them wrote and how the years have
embraced their words speaks to the purpose of
your work. My understanding of that work, as
a layman, is that you are determining whether
we as North Carolinians and we as Americans
will live up to our promise and the promises
of our past.

Access to Justice
B Y T H O M A S W .  L A M B E T H A N D G E N E N I C H O L

O
n October 12, 2007, The Honorable Sarah Parker, Chief Justice of North Carolina, in her capacity as

chair of North Carolina's Equal Access

to Justice Commission, convened a

summit on civil access to justice in

North Carolina. Members of the commission, members of the North

Carolina Supreme Court and Court of Appeals, representatives of the

superior and district courts, of the North Carolina Legislature, of the

Administrative Office of the Courts, and lawyers and laypersons con-

cerned with the provision of civil legal services to indigent persons in our

state convened to map the future of civil legal services in North Carolina.

Gene Nichol, president of the College of William & Mary, and Tom Lambeth, former executive director of the Z. Smith Reynolds

Foundation, were keynote speakers. Their remarks, edited slightly for length, follow.
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My concern about whether we achieve
that is driven by my own 300 years of North
Carolina roots, by the two public servants
whom I spent an important part of my years
serving, and by my involvement in a family
philanthropy—someone else's money I
would note—which committed itself many
years ago to helping the people of North
Carolina improve the quality of their lives.

In that latter pursuit the Reynolds
Foundation learned from its first grant for-
ward that access to the benefits of citizenship
was essential to that goal of a better life for Tar
Heels and their families. I know that will con-
tinue under the leadership of Leslie Winner
who has a lifetime of commitment to such
values.

Now, to my eloquent trio: the journalist is
the late Jonathan Daniels who decades ago
wrote of North Carolina the following:

The state, good, beautiful, varied, is a long
way from perfection; but more than any
other state in the old America, it is as it was
in the beginning—with the same high
hope in it, the same free people, and the
will to possess the same free chance. Other
states possess the houses, the capitals, the
preserved places, the restored buildings,
but the North Carolina continuity is of
peoples, not of buildings, of the pioneer
possibility of equality and comradeship in
equality. That belief in that possibility is
more than anything I know the mark of
North Carolina.
The English explorer is Ralph Lane who in

September some 422 years ago, in the first let-
ter written in the English language from the
New World to the old, reported the following:

Since Sir Richard Grenville's departure
from us….we have discovered the main-
land to be the goodliest land under the
cope of heaven.
And finally, the words of Gouveneur

Morris of Pennsylvania who was successful in
taking the words in the original draft of the
preamble to the United States Constitution
which were "we the delegates of the sovereign
states of Delaware, Georgia, etc."—and sub-
stituting for them, the words that are there
today: 

We the people.
Three sets of words: a belief in the pioneer

possibility of equality; the goodliest land
under the cope of heaven; we the people.

Now, when Daniels wrote those words all
North Carolinians did not share the same pio-
neer possibility of equality—it was a possibil-

ity deferred—and when the founders settled
upon "we the people" it was clearly we—only
some of the people—it was, essentially, we the
white males and not all of them; and the
goodliest land spoke of a geography, not a
people. Yet over the years North Carolina has
moved towards the expansion of those pio-
neer possibilities—the nation and North
Carolina have come close to making "we the
people" all of the people; and we in North
Carolina have done much to create out of that
16th century description of the land and

water and climate a new notion of what we
could as a state become for all of our people.

So what of this matter of ideas and equali-
ty? Of people and possibilities? We have had
cause to look at them again in our greatest
modern tragedy as a nation. Soon after the
planes crashed into the Twin Towers, the
Pentagon, and the Pennsylvania countryside,
people began to speculate why the planners of
that monstrous crime did not select flight
times that would have had the planes hit their
targets when they were at their maximum
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human capacity.
We have learned through the 9-11

Commission that the reason the planes that
day headed for their collisions without regard
to what hour would find the maximum num-
ber of people in the buildings targeted was
that in their evil calculations the terrorists did
not care how many people were there. They
saw the buildings without regard to the
human equation that proved so deadly. They
saw them as symbols of our democracy. They
saw them as somehow essential to what made
us who we are.

They made a mistake. They sought to
bring down a nation by bringing down build-
ings, thinking that such an act would some-
how destroy us. Yet, even if their worst designs
had prevailed—for example, if they had hit
the Capitol—the nation would not have col-
lapsed. It is not the symbols of our nation-
hood, sacred as they may be to most of us,
that make us what we are. It is the idea of free-
dom that does that. The idea was there before
the buildings. It will be there if they are ever
gone.

We sometimes forget that the founders of
our nation were most often scholars. Jefferson,
Adams, Rush, Madison, and Franklin were
men for whom liberty emerged as a great idea.

To give credibility to that idea of liberty—
to make believable that ideal of "we the peo-
ple" in the 21st century—that realization of
the goodliest land must belong to all of us; it
must be liberty for all, it must be a shared des-
tiny in which both the sacrifice and the cele-
bration belong to all of us. 

And it must work in the lives of real peo-
ple with real problems and real opportunities.

There is no more powerful component of
that idea of liberty than the idea that, within
our free land, justice is there for all and that it
is accessible and applicable to all equally and
in the same measure of impact and outcome.
When we fail to realize that ideal, when we
deny justice to any, when we deny the protec-
tion of the law because of wealth or power or
position or class or religion or race, we dimin-
ish it for all. More than that, we rend the fab-
ric of the contract that we have made as citi-
zens of a free land—a contract between all of
us for the protection of all of us. Justice
becomes less than it should be. In a time when
there are many enemies of our democracy, we
weaken our resolve in meeting those forces at
home and abroad.

The law should be empowering and
redeeming in a democracy. If it empowers

only some, if it redeems for only some, it loses
its value to all.

Judge Learned Hand once asked of his law
clerk, "To whom am I responsible? No one
can fire me; no one can dock my pay. Even
those nine bozos in Washington, DC, can't
make me decide as they wish. Everyone
should be responsible to someone. To whom
am I responsible?" Then he turned to the law
books in his library and said. "To those books
on the shelves there above us. That's to whom
I am responsible."

It is that idea of the written law and its
majesty that lifts up all of us. To deny that
empowerment to any is not only a travesty, it
is a travesty that is dangerous in times that
demand we stand together in a common con-
viction of the worth of our nation.

It is not an easy thing that is proposed to
do through the work of this commission—
not an easy thing to stand for justice accessible
and equitable. Those of us in the Methodist
church sing a hymn that calls us to show "the
courage to do justice," that commands us to
"not be afraid to defend the weak because of
the anger of the strong" nor "be afraid to
defend the poor because of the anger of the
rich."

My Jewish friends read in the Talmud that
"justice, equal justice shalt thou pursue" and
in subsequent commandments define equal
justice as exactly the same justice for the
immigrant as the native born requiring a civil
and criminal process that gives not the slight-
est preference to the rich and powerful over
the poor and powerless. Those who are of that
ancient faith are ordered to pursue a relentless,
never-ending quest for evidence that might
tend to exculpate the accused.

Cicero said that the law "is the highest rea-
son. It is implanted in nature, which com-
mands what ought to be done and forbids the
opposite." When we have taken from the law
by denial of access or equal application, we
have violated nature, we have done damage to
reason.

In North Carolina in 2008 we worry
much about whether we are becoming two
North Carolinas; one prospering and expand-
ing, one declining. Today the control of our
legislature rests in the hands of the representa-
tives of 15 counties—not because of any con-
spiracy, just because of dramatically changing
demography. 

Into this dramatically-changing environ-
ment we add a series of gaps: an achievement
gap, an income gap, a transportation gap, a

mushrooming infrastructure gap, and a polit-
ical power gap. Will we compound an already
dangerous division with a justice gap? 

We need to remember that equity in the
access to justice and equity in its enforcement
is not only protective of those who seek such
access and who are the targets of its enforce-
ment, it is protective of those we have charged
with the responsibility of enforcement.

My own experience in law enforcement—
in the military police—was brief and largely
uneventful, but one only has to walk once
with an unholstered .45 into a darkened
building with strange noises or patrol a nar-
row alley behind a commissary to have some
sense of the awesome burden of those for
whom law enforcement is a career. The law
enforcer is strengthened in that role when he
or she serves a community that believes the
law belongs to all of them and that it is
applied in equal measure to all.

Finally, I believe the work of ensuring
equal access to civil justice is fundamental to
our larger effort to bring the benefits of a
global economy to all the people of North
Carolina. In that effort, in this century we as
North Carolinians and as citizens of the
United States confront awesome odds. The
numbers against which we compete—when
we look at nations such as India and
China—are staggering. There are nine cities
in the US with a population over one mil-
lion; more than 60 exist in China. How can
we possibly overcome such an advantage?
Our best hope is to be very smart, very
strategic, and integral to that is making our
democracy work so that no part of our state
or nation will think that the outcome is less
important to them because they are less
important to the rest of us. To go into such a
competitive world without the support of all
is to invite disaster.

The fact is that in North Carolina we are
not ready for prime time. Each hour our state
adds 21 people to its population. If we are to
meet the needs that this tsunami of popula-
tion increase represents, the public investment
will be as little as $19 billion; perhaps more
than $60 billion. We cannot achieve that kind
of public commitment with a population that
is divided by inequitable access to the benefits
of democracy. 

So, if you do not believe in equal access to
justice as a matter of common humanity,
believe in it as essential to economic develop-
ment.

The ABA in its mandate to the Task Force
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on Access to Civil Justice uses language that
captures the challenge best for me. It men-
tions "problems that can imprison one in
poverty or discrimination." That is, of course,
the reality with which you—we—must deal.
That denial of access to civil justice imprisons
those denied in a situation that prevents them
from being all that they might be. It prevents
them from contributing all that they might
contribute to the common good. Yet they are
not the only prisoners when such a condition
prevails. All of the community in which they
live is to some extent imprisoned. We are all
denied the benefits that would come from a
society in which equality of access and oppor-
tunity prevail.

What you are about is important work. It
is consistent with the noblest traditions of
your profession and with the deepest values of
our democracy. In the best Tar Heel spirit, go
forth and pursue justice, equal justice; do not
fear to defend the weak because of the anger
of the strong; do not fear to defend the poor
because of the anger of the rich.

I wish you well and I thank you for letting
me be a part of this summit. �

From 1978 until 2001, Tom Lambeth
served as executive director of the Z. Smith
Reynolds Foundation in Winston-Salem. He
currently serves as a senior fellow of the founda-
tion. In 1988 the University of North Carolina
presented him with a Distinguished Alumnus
Award and in 1990 he was a recipient of the
William Richardson Davie Award from UNC.
In 1992 the University's Alumni Association
presented him with a Distinguished Service
Award. In 2000 UNC Greensboro awarded
him the McIver Award for Public Service. In the
fall of 2001 the UNC System Board of
Governors presented him with the University
Award.

Keynote  Address  by  Gene  Nichol
Thank you Madame Chief Justice. That's

a phrase I've always wanted to say, by the
way. And never been able to. I'm particular-
ly heartened it's Madame Chief Justice Sarah
Parker. Congratulations—and congratula-
tions to the people of North Carolina. 

I love my present job—the College of
William & Mary was a national treasure
even before there was a nation to treasure it.
I promised myself three years ago, when I
left Chapel Hill, that I was going to get
myself out of the newspapers for a change.

That hasn't really worked out. I have been
honored to win such hearty support from
folks like Bill O'Reilly and Newt Gingrich.
I've been listening to Bruce Springsteen's
new album—and he has a line "you'll take
comfort in knowing you've been roundly
blessed and cursed." I find some reassurance
in that. 

I'm happy, as well, to have the assignment
I've drawn—exploring the call to equal jus-
tice. Our greatest challenge as a profession.
Perhaps our greatest challenge as a nation.
But I will say, thankfully, to sketch out these
concerns before this legal community—here
in Carolina—that in my experience believes
more fully, more potently, in the challenges
of equal justice than others, in what is now a
long career, than others I have known. I'm
not surprised, though I am heartened, that
Janet Ward Black has pushed access to justice
so hard in her presidency. It is, for this bar, in
the blood, the sacrifices, the demands, the
struggles of justice. You have seen, firsthand,
the darkness and the light. And you have
taught much in what Dr. (Frank Porter)
Graham called the charge to build "a nobler
and fresher civilization in this ancient com-

monwealth." I'll try not to preach—especial-
ly from a distant academic perch. I am
reminded of Mark Twain's claim that "to do
right is noble. To advise others to do right is
also noble, and much less trouble to your-
self." 

So let me start with the obvious. We carve
"equal justice under law" on our courthouse
walls. It is the literal cornerstone of our sys-
tem of adjudication. We swear fealty to it
every day. For decades, we've announced as a
fundamental principal of our constitutional
law "there can be no equal justice when the
kind of trial a person gets depends on the
amount of money he has." But the frame-
work in which we operate has little in com-
mon with what we say.

Think about a set of facts that we all
know to be true. Lawyers cost money. Some
have it. Lots don't. Yet unlike some industri-
al nations, we recognize no general right to
representation in civil cases. We spend far
less than other western democracies on sub-
sidized legal representation. Less than one
percent of our total expenditure for lawyers
goes toward services for the poor. Legal aid
budgets are capped at levels making effective

Leonard T. Jernigan, Jr., attorney and
adjunct professor of law, is pleased to
announce that his supplement to
North Carolina Workers’ Compensation
- Law and Practice (4th edition) is
now available from Thomson West
Publishing (1-800-328-4880).

� Board Certified Specialist in 
Workers’ Compensation Law

� NFL and National Hockey 
League Workers’ Compensation 
Panel Member

The Jernigan Law Firm

Leonard T. Jernigan, Jr.
N. Victor Farah
Gina E. Cammarano

Practice Limited To:
Workers’ Compensation
Serious Accidental Injury/Civil
Litigation

Wachovia Capitol Center
150 Fayetteville Street 
Suite 1910, PO Box 847
Raleigh, North Carolina 27602

(919) 833-1283
(919) 833-1059 fax
www.jernlaw.com

THE JERNIGAN LAW FIRM
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representation of the poor a statistical impos-
sibility. Even at that, they've been cut by
about a third over the last dozen years. 

We have one lawyer for every 400 people
generally, and one legal services lawyer for
every 7,000 persons living in poverty; in
North Carolina reportedly one legal services
lawyer for every 18,000 eligible citizens. Our
legal services lawyers turn away eight out of
ten clients with actionable claims. We fence
folks out even further by creating categories
of unworthy poor; and placing restrictions
on the most efficient avenues for representa-
tion. Study after study shows about 80% of
the legal need of the poor is unmet—in
North Carolina, in Virginia, in the country.
The circumstance is almost as bleak for mid-
dle income Americans. 

As every person in this room knows, nei-
ther the billable hour nor the possibility of a
significant contingent fee cover the water-
front of American legal disputes. New York's
State Bar study a couple of years ago found
that we leave the poor unrepresented on
most crushing problems of life—divorce,
child custody, domestic violence, housing,
benefits. We think it natural that a commer-
cial dispute between battling corporations
takes six months to try, while the fate of a
battered child is determined in only a few
minutes. What passes for civil justice among
the have-nots is breathtaking.

On the criminal side, we trivialize the
right to counsel we have declared. Across the
country, public defenders can have crushing
caseloads. Rates of compensation for
appointed lawyers are often absurd.
Competitive bid schemes can make them
worse—leading to what has been described
as "meet 'em, greet 'em, and plead 'em"
defense regimes.¹ We've developed laughable
rules of constitutional effectiveness—what
Deborah Rhode calls a "jurisprudence of
dozing"—ruling not only inexperienced
lawyers, but drunk lawyers, drugged lawyers,
mentally ill lawyers, and sleeping lawyers can
pass muster. One court explained that "the
constitution does not say a lawyer has to be
awake;" another ruled that sleeping "might
have been a strategic ploy to gain sympathy
from the jury." This must have provided
only modest consolation to the convicted
client.

We enthuse about access and equality
rhetorically. But we don't make serious
efforts to give them practical content.
Average citizens are effectively priced out of

the justice system. They're also typically
barred from participating in the closed regu-
latory scheme that excludes them. The sys-
tem we have is powerfully, dramatically, and
fundamentally at odds with who we say we
are.

In studying the literature—as best a uni-
versity president can do—I learned that "the
best available research indicates that the
American legal profession averages less than
half an hour of work per week on pro bono
services."² Most lawyers do no pro bono
work at all. Recent affluence has eroded
rather than expanded support for pro bono
programs. Over the past 15 years, the aver-
age revenue of the country's most successful
firms increased by over 60%. Pro bono hours
dropped by one-third.

In law schools, issues of access to justice
are either missing or marginalized in our
curricula. Relatively little of our research
focuses on what passes for justice among
the poor. Our curriculum takes the present
deployment of legal resources as a given.
Who uses the system is unexplored. Law
firms are not topics of study or critique.
Despite the marvelous clinical programs
expanding across the country, unequal
access to justice has not made it to the core
of legal education. Only ten percent of
schools have pro bono requirements—and
fewer than that apply them to faculty. The
greatest shortcoming of American law
schools may be the failure to explore and
articulate a theory of the just deployment of
legal resources.

And, without intending to, we've added
to the problems of access by our own pat-
terns of decision-making. Tuition has risen,
particularly in public law schools, many
multiples of inflation. Private school tuition
dramatically exceeds that of the public. Costs
per student have soared in the past two
decades with institutions competing fever-
ishly for star faculty and deans, supremacy in
facilities, in technology, in expensive
brochures sent across the land to convince
unwilling recipients how terrific the schools
are and thus, against all odds, improve their
rankings in US News. None of which add
much, or perhaps anything, to the quality of
educational experience.

Then young lawyers graduate owing
$100,000 or more while public sector jobs
around the country average starting salaries
of about $40,000, further taxing a legal sys-
tem that already excludes the poor and the

near-poor from voluntary access to civil jus-
tice. Law schools, of course, didn't cause all
this. But I'm loathe to think that, complete-
ly without justification, we're guilty of piling
on.

When we survey this landscape, I think
we're compelled to say that we would have
hoped for more from our nation's justice sys-
tem—more from our country. And I think
we'd say as well that these are but compo-
nents of a set of much larger problems—
larger betrayals of the command of equal jus-
tice. Denials that we've gotten used to—that
have become commonplace—betrayals from
which we have chosen to simply turn our
gaze. We've gotten used to things we should
never have gotten used to. And we've appar-
ently been satisfied.

1. But how can we be satisfied when the
richest nation on earth, the richest nation in
human history, allows almost 37 million of
its citizens to live in stark, unrelenting pover-
ty? A quarter of black Americans. A fifth of
Latinos. Almost one in five of our chil-
dren—13 million—even higher percentages
in North Carolina—one in four—as if any
theory of justice or virtue could explain the
exclusion of innocent children from the
American dream.

2. And how can we be satisfied when 47
million Americans have no health care cov-
erage of any kind? Sixteen percent of North
Carolinians. Leaving us alone among the
industrial nations in failing to provide some
form of universal coverage. When, as Dr.
King proclaimed, inequality in access to
health is the most pernicious discrimination
of all?

3. How can we be satisfied when over
40,000 North Carolinians every year fall
prey to domestic violence—most of them
with no access to lawyers—though the legal
system may be the only effective avenue to
save their lives? As if the most endangered of
us somehow don't count. And so sometimes
don't survive.

4. And how can we be satisfied when, 50
years after the majestic phrases of Brown v.
Board of Education, all over the country
schools are rapidly re-segregating, removing
meaningful racial integration from our
national agenda. Ignoring Thurgood
Marshall's claim before the Supreme Court
that "these plaintiffs seek the most vital right
that can be claimed by children—the right
to be treated as entire citizens of the nation
into which they have been born."



5. And how can we be satisfied when in
Virginia and North Carolina and across
much of the country we allow rich and poor
public schools—not just private schools
mind you, but rich and poor public schools.
As if it were thought acceptable to treat some
of our children as second and third class cit-
izens. Our religions teach that all children
are equal in the eyes of God. We operate our
schools as if we didn't believe it.

6. And how can we be satisfied when a
new study concludes higher education is
more economically polarized today than at
any time in the last three decades? So that if
you come from a family making over
$90,000 a year, your chances of getting a col-
lege degree by age 24 are better than one in
two. If your family makes $35,000 or less,
the odds are one in 17. One in 17. As if
intellect and character and commitment,
and worth, were hereditary.

7. And how can we be satisfied when my
own institution, and other distinguished
universities across the nation, still have so
much to do to demonstrate, in our
Chancellor, Justice O'Connor's words, that
these distinctive paths to leadership are "vis-
ibly open" to all segments of society.

The frank truth is that if the exclusions
and indignities of American race and pover-
ty are right, then the Constitution is wrong.

If the debilitations of those locked at the
bottom are acceptable, then our scriptures
are wrong.

If these denials of equal citizenship and
equal dignity are permissible, then we pledge
allegiance to a cynical illusion, not to a foun-
dational creed.

So that's why your work triggered here—
to make the promises of justice real—in the
bar, in the courts, at legal services, in the law
schools, in the state house, is so crucial, so
defining. I hope that, together, we'll begin to
insist upon a higher calling of public obliga-
tion—a more demanding and optimistic
vision of professionalism, of citizenship. One
born in, dependent on, and dedicated to the
foundational American aspiration of equal
justice. I hope that we will declare our com-
mitment to it. We'll enroll our hearts. We'll
enlist our spirits. We'll mark our lives. We'll
enlist because …

1. Somewhere we read, "we hold these
truths to be self-evident that all are created
equal."

2. And somewhere we read, the "central
purpose of America is that the weak would

gradually be made stronger and ultimately all
would have an equal chance."

3. And somewhere we read, that "injus-
tice anywhere is a threat to justice every-
where."

4. And somewhere we read, "history will
judge us on the extent to which we use our
gifts to lighten and enrich the lives of our fel-
lows."

5. And somewhere we read, "the arc of
the moral universe is long, but it bends
toward justice."

6. And somewhere we read, we have "to
believe the things we teach our children."
Believe them and make them real.

7. And somewhere we read that "when-
ever you did these things to the least of these,
you did them to me."

8. And somewhere we read "you reap
what you sow."

9. And somewhere we read that "the pur-
suit of justice and the pursuit of happiness
march not in opposite directions but hand in
hand."

10. And somewhere we read, "no, we are
not satisfied and we shall not be satisfied 'til

justice rolls down like waters and righteous-
ness like a mighty stream."

Thank you. �

Gene R. Nichol is the president of the
College of William and Mary. He previously
served as Burton Craige Professor and dean of
the University of North Carolina School of
Law. He served as law dean at the University of
Colorado from 1988 to 1995, and as James
Gould Cutler Professor and director of the
Institute of Bill of Rights Law at William &
Mary from 1985 to 1988. Nichol was also a
faculty member at the University of Florida
and West Virginia University. He founded the
Byron R. White Center for the Study of
American Constitutional Law at the University
of Colorado (1990) and the Center for Civil
Rights at the University of North Carolina
(2001). 

Endnotes
1. Deborah Rhode, Access to Justice, 69 Fordham Law

Review 1785 (2001).

2. Deborah Rhode, Access to Justice, 69 Fordham Law
Review 1785, 1810 (2001).
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Examining North Carolina’s New
Tax Assessment, Refund, and
Appeal Procedures

B Y C H A R L E S B .  N E E L Y J R .  A N D N A N C Y S .  R E N D L E M A N

The following is part two of a two-part article. The first installment appeared in the Winter 2007 Journal.

T
he Office of Administrative Hearings

("OAH"), established in 1985, has ten admin-

istrative law judges (ALJ) who conduct hear-

ings on appeals from administrative agencies,

including, among many others, environmental, health and human services,

personnel, health care certificate of need, and licensing disputes. Most

administrative appeals fall under the aegis of OAH. The disputes are often

complex and frequently involve the use of expert witnesses. The Office of

Administrative Hearings is an independent, quasi-judicial agency created by

G.S. 7A-750, under authority of Article III, Section 11 of the NC Constitution. The chief administrative law judge, who serves as director

of the OAH, is appointed by the chief justice. The chief administrative law judge appoints additional administrative law judges as authorized

by the General Assembly. He may designate certain ALJs as having the experience and expertise to preside at specific types of contested cases.1
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One of the goals of advocates for reform
of the tax appeal system was to attain both
independence and expertise in the hearing
officers assigned to tax appeals. The Office of
Administrative Hearings was designed to
provide both independence2 and expertise in
contested administrative matters and has
developed a reputation for both.3 It is the
intention of the chief administrative law
judge to see that members of the central
panel of administrative law judges receive tax
training. At the current time, he does not
intend to assign cases to a single ALJ, but
rather intends to develop expertise in at least
several ALJs.4

SL 2007-491 provides that taxpayers who
disagree with a notice of final determination
issued by the department5 may contest the
determination by filing a petition for a con-
tested case hearing at the OAH pursuant to
Article 3 of Chapter 150B, but only after
exhausting the prehearing remedy provided
by the new legislation. The prehearing rem-
edy is exhausted upon issuance by the
department of the final determination after
conducting a review and a conference.6 The
petition to the OAH must be filed within 60
days of service, by personal delivery or mail-
ing, of the final determination.7

The requirements for the petition are set
forth in G.S. 150B-23(a). The taxpayer must
allege facts tending to establish that the
department has deprived the taxpayer of
property, ordered the taxpayer to pay a
penalty, or otherwise substantially prejudiced
the taxpayer's rights and that the department
exceeded its authority or jurisdiction, acted
erroneously, failed to use proper procedure,
acted arbitrarily or capriciously, or failed to
act as required by law or rule.8

Although G.S. 150B-23(e) provides that
all OAH hearings are open to the public,
new G.S. 150B-31.1 sets forth special provi-
sions applicable to contested tax cases. G.S.
150B-31.1(e) provides that "the record, pro-
ceedings, and decision in a contested tax case
[in the OAH] are confidential until the final
decision is issued in the case," overriding the
general provisions of G.S. 150B-23(e). As is
discussed below, the final decision in the case
is issued by the secretary, so the proceedings
will retain taxpayer confidentiality until that
point. In recent years, pleadings filed in
superior court by the attorney general's staff
representing the department occasionally
contained taxpayer information. Motion
practice and trials of tax cases also resulted in

taxpayer records being available in court files.
The new procedures should alleviate taxpay-
ers' confidentiality concerns because they
can litigate their disputes with the depart-
ment, at least through the process before the
OAH and before the secretary through the
final decision, without the concern of having
their documents spread upon the public
record.

Another goal of reform advocates was to
develop a body of published precedent read-
ily available to taxpayers. Although efforts
have been made recently to increase publica-
tion of decisions of the secretary, heretofore,
decisions of the secretary were published
selectively. In the past several years, these
decisions were sometimes published on the
department's website, but practitioners
could never be certain that they had access to
all of the secretary's decisions relevant to a
particular issue. G.S. 105-256(a) now pro-
vides that the secretary shall publish all final
decisions of the secretary in contested tax
cases, but that identifying taxpayer informa-
tion must be redacted prior to publication. 

Hearings on all contested tax cases must
now be conducted in Wake County, unless
the parties agree to hear the case in another
county.9 This new provision overrides the
more general provisions of G.S. 150B-24 as
to venue.

Although new G.S. 150B-31.1(b) pro-
vides for simplified procedures in contested
tax cases involving taxpayers not represented
by an attorney—thereby addressing a princi-
pal concern of the department during the
legislative proceedings—taxpayers other
than individual taxpayers10 will require rep-
resentation by attorneys.11 Given the
increased formality of the quasi-judicial pro-
ceedings before the OAH when contrasted
with the relative informality of proceedings
before the secretary, including the use of the
Rules of Evidence12 and the use of discovery
pursuant to the Rules of Civil Procedure,13

and the fact that the record established
before the ALJ will be the record for purpos-
es of judicial review, taxpayers are better pro-
tected by the involvement of competent
counsel.14

G.S. 150B-28(b), which protected agen-
cies from having to produce "records related
solely to the internal procedures of the
agency," was repealed by S.L. 2007-491.
Taxpayers seeking discovery from the depart-
ment will be bound solely by the provisions
of Rule 26(b) of the Rules of Civil

Procedure, which broadly allows discovery
"regarding any matter, not privileged, which
is relevant to the subject matter involved in
the pending action… ." The information
sought in discovery need not itself be admis-
sible "if the information sought appears rea-
sonably calculated to lead to the discovery of
admissible information."15

Several procedural points are worth men-
tioning. Taxpayers, who will have the burden
of proof in contested cases, must establish
the facts required by G.S. 150B-23(a) by a
preponderance of the evidence.16 Objections
to evidence need not be raised at the hearing
for a party to object to consideration of the
evidence by the ALJ, the secretary, or by the
superior court on judicial review.17 ALJs
may take official notice of all facts of which
judicial notice may be taken, including "facts
within the specialized knowledge of the
agency."18

Motion practice before the OAH is gov-
erned by Rule 6 of the General Rules of
Practice for the superior and district
courts.19 The ALJ may dispose of cases on
motions to dismiss under Rule 12(b) and on
motions for summary judgment under Rule
56 of the Rules of Civil Procedure.20

In tax cases brought under old G.S. 105-
267, it was possible for several superior court
judges to be involved with a tax case through
its life unless the case was designated as
"exceptional" or "complex business."21 A tax
case assigned to the OAH will have one ALJ
who will handle all proceedings involving
the case, which should promote judicial
economy.

In issuing his decision, the ALJ must
include findings of fact and conclusions of
law.22 The ALJ may receive proposed find-
ings of fact and conclusions of law and writ-
ten arguments after the contested hearing.23

Good practice would indicate that practi-
tioners prepare to tender proposed findings
of fact reflecting the evidence admitted.
Counsel in proceedings before the OAH fre-
quently submit orders reflecting the relief
which they seek for consideration by the
ALJ. 

In making his decision, the ALJ shall give
"due regard to the demonstrated knowledge
and expertise of the agency with respect to
the facts and inferences within the special-
ized knowledge of the agency."24

Final  Agency  Decision  by  Secretary
Upon rendering his decision, the ALJ
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must serve a copy of the decision on the tax-
payer and the department, and must
promptly serve a copy of the official record
on the department25 so that the secretary
may make the final decision contemplated
by G.S. 150B-36. The taxpayer will have the
right to make exceptions to the decision of
the ALJ and present written arguments to
the secretary, and may well want to do so to
protect its interests.26 The secretary must
adopt each finding of fact contained in the
ALJ's decision "unless the finding is clearly
contrary to the preponderance of the admis-
sible evidence, giving due regard to the
opportunity of the administrative law judge
to evaluate the credibility of witnesses."27

The secretary may not hear new evidence. If
the secretary does not adopt the findings of
fact, he must set forth in detail his reasons for
not adopting the findings and the evidence
he has relied upon in not adopting the find-
ings. If the secretary makes findings not con-
tained in the ALJ's decision, he must simi-
larly set out the basis in the evidence for his
findings. Any finding the secretary makes
must be supported by the preponderance of
the evidence in the record established before
the ALJ. Id. The secretary must adopt the
decision of the ALJ unless the secretary
demonstrates that the decision is "clearly
contrary to the preponderance of the evi-
dence," and must set forth his reasoning. Id.

Judicial  Review
A taxpayer aggrieved by a final decision in

a contested tax case may seek judicial review
of the decision under the provisions of
Article 4 of Chapter 150B of the General
Statutes, G.S. 150B-43 et seq., by filing a
petition in superior court within 30 days
after it has been served with the final deci-
sion.28 Notwithstanding G.S. 150B-45,
which provides that petitions seeking judicial
review shall be filed in Wake County or in
the superior court of the county where the
person resides, under S.L. 2007-491 the
petition in a tax case must be filed in the
Wake County Superior Court, in accordance
with the provisions for mandatory business
cases set forth in G.S. 7A-45.4(b) through
(f).29 Prior to filing the petition, the taxpay-
er must pay the amount of tax, penalties, and
interest the final decision states is due.30

The Tax Review Board has been abol-
ished by S.L. 2007-491, as its review func-
tions have been eliminated with direct judi-
cial review of final secretary decisions.31

Advocates for reform of the tax appeal
system sought expertise, not only in the
hearing of tax appeals, where the record is
set, but in the judicial review of final deci-
sions of the secretary in the courts. Tax cases
are often complex and technical. The busi-
ness court has developed a reputation for its
highly competent judges, assisted by judicial
clerks, accustomed to dealing with complex
business cases. A recent study recognized
that, in the future, it might be appropriate to
refer tax cases to the business court.32

Assignment of complex tax cases to the
business court should ultimately result in a
greater degree of tax expertise in the judges
handling these cases. As was contemplated
when the business court was established, a
body of reported case law is being developed
by the business court upon which practition-
ers are relying. It seems probable that a body
of tax law precedent will be developed by the
business court which will provide guidance
to taxpayers and practitioners. 

One problem encountered by the drafters
of S.L. 2007-491 was that, while it was
thought desirable that many tax cases be
reviewed in the business court, not all tax
cases may be suitable for assignment to the
business court. The Administrative Office of
the Courts was particularly concerned that
the resources of the business court not be
unduly burdened by the assignment of tax
cases which the chief justice or chief business
court judge might not think appropriate for
review by that court. The issue was resolved
by the legislative decision to designate tax
appeals as mandatory business cases upon fil-
ing,33 but to allow the chief justice and the
chief business court judge to retain discre-
tion as to which cases should be rejected by
the business court and referred instead to the
Wake County Superior Court.34

Once the petition and the notice of des-
ignation of a case as a mandatory complex
business case have been filed, if the chief jus-
tice approves the assignment of the case to
the business court, the chief judge of the
business court then assigns the case to one of
the three business court judges. An objection
to designation of the tax appeal as a manda-
tory business case may be filed by the depart-
ment within 30 days after service of the
notice of designation. In such event, the
chief judge of the business court may deter-
mine that the case should not be designated
as a mandatory complex business case and
the case returned to the Wake County

Superior Court. The court may also make
such a decision on its own motion. If either
the department or the taxpayer disagrees
with the decision, the party may appeal to
the chief justice. Id.

Although an adverse party has the right
to object to the designation of a case as a
mandatory complex business case, given that
the objection must be made in good faith
and that new G.S. 7A-45.4(a)(7) clearly pro-
vides that a tax appeal which has gone
through the OAH process may be designat-
ed as a mandatory complex business case,
such an objection by the department would
seem questionable.

As is discussed above, new G.S. 150B-
31.1(e) provides that "the record, proceed-
ing, and decision in a contested tax case [in
the OAH] are confidential until the final
decision is issued in the case." New G.S.
105-256(a)(9) provides that the secretary
shall publish final decisions of the secretary
in all contested tax cases, with identifying
taxpayer information redacted prior to pub-
lication. Query whether reading the two
statutes together indicates legislative intent
that the record and proceedings before the
OAH should be held in confidence even
after the final decision is entered, since their
publication would render meaningless the
protection of taxpayer confidentiality
intended by G.S. 105-256(a)(9). The
department, which takes seriously its confi-
dentiality obligations, should preserve the
confidentiality of the record and proceedings
transmitted to it by the OAH. 

Once a petition seeking judicial review is
filed, it is clearly available for public inspec-
tion. However, business court Rule 10.1
allows for the entry of protective orders for
confidential or proprietary information.35

Rule 26(c) of the Rules of Civil Procedure
allows for the entry of protective orders dur-
ing discovery.36 It seems reasonable that
good cause could be shown for maintaining
the confidentiality of the record established
before the OAH during the judicial review
process. As a possible analogy, the NC
Supreme Court has held that the records of
medical peer review committees, protected
by statute, can be protected from public view
at trial under both state and federal constitu-
tional open courts guarantees.37

Although the business court plans to use
electronic filing for tax cases,38 the rules of
the business court allow parties to move to
prevent electronic filing to protect confiden-
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tial or proprietary information.39

Scope and  Standard  of  Review
The final decisions of the secretary are

subject to very different standards of judicial
review, depending upon whether the secre-
tary adopts the decision of the ALJ or not.
Under G.S. 150B-51(b), if the secretary
adopts the decision of the ALJ, the court
may reverse or modify the secretary's deci-
sion if the substantial rights of the taxpayer
may have been prejudiced because the secre-
tary's findings, inferences, conclusions, or
decisions are (1) in violation of constitution-
al provisions, (2) in excess of the statutory
authority or jurisdiction of the agency, (3)
made upon unlawful procedure, (4) affected
by other errors of law, (5) unsupported by
substantial evidence admissible in view of
the entire record as submitted, or (6) arbi-
trary, capricious, or an abuse of discretion.40

On judicial review of an administrative
agency's final decision, the substantive
nature of each assignment of error dic-
tates the standard of review.[citation
omitted] Questions of law receive de novo
review, whereas fact-intensive issues such
as sufficiency of the evidence to support
an agency's decision are reviewed under
the whole-record test. [citation omitted]
Under the de novo standard of review, the
trial court consider(s) the matter anew
and freely substitutes its own judgment
for the agency's judgment.[citation omit-
ted]41

Appellate courts reviewing the decision of
the superior court proceeding under G.S.
150B-51(b) will apply the same standard of
review.

However, under G.S. 150B-51(c), if the
agency substitutes its judgment for that of
the ALJ, "the court shall review the official
record, de novo, … shall make findings of
fact and conclusions of law[,]… shall not
give deference to any prior decision in the
case, and shall not be bound by the findings
of fact or the conclusions of law contained in
the agency's final decision."42 It is clear that
the General Assembly, in rewriting the
Administrative Procedures Act in 2000,
intended to discourage agencies from over-
ruling decisions of administrative law judges.

Appellate courts reviewing the decision of
a superior court proceeding under G.S.
150B-51(c) will uphold the superior court's
findings of fact "if supported by substantial
evidence."43 Questions of law receive de novo

review.44

Direct  Appeals  to  Superior  Court
Without  Hearing  in  the  OAH

In certain instances set forth in G.S.
150B-36(c), the decision of the ALJ, prior to
a full evidentiary hearing, is a final decision
appealable directly to superior court in accor-
dance with the mandatory business case pro-
visions. Those of principal interest to taxpay-
ers include a decision by the ALJ that the
OAH lacks jurisdiction and an order entered
dismissing the contested case under Rule
12(b) in which all issues are disposed of. In
addition, under G.S. 150B-36(d), if the ALJ
grants summary judgment for the taxpayer or
grants judgment on the pleadings under Rule
12(c), and the secretary does not adopt the
ALJ's decision, the taxpayer will be entitled to
immediate judicial review in superior court.

If the taxpayer's petition to the OAH
involves, as the sole issue, the unconstitution-
ality of a statute and not the application of the
statute, then the OAH must dismiss the peti-
tion for lack of jurisdiction. Under North
Carolina law, quasi-judicial bodies like the
OAH do not have the authority to resolve
claims of facial unconstitutionality, these
claims being reserved for the judiciary.45

Following such dismissal, the taxpayer may
bring an action in Wake County Superior
Court to challenge the statute following the
procedures for a mandatory business case.
However, the taxpayer must first pay the tax,
penalties, and interest the final determination
states is due, and the action must be filed
within two years of the dismissal.46

If, however, the taxpayer's petition to the
OAH raises statutory claims or alleges that a
statute is unconstitutional as applied by the
department (that the application of a statute
to a taxpayer's particular facts and circum-
stances is unconstitutional) in addition to a
claim of facial unconstitutionality, the tax-
payer must continue through the contested
case process. The claim of facial unconstitu-
tionality will then be reviewed with the tax-
payer's other claims during the judicial
review process in superior court.47

Conclusion
SL 2007-491, many of the provisions of

which have been long sought by tax practi-
tioners, enhances the due process rights of
taxpayers by providing a meaningful prepay-
ment hearing on disputed assessments and a
clear procedure for seeking refunds. As such,

it should enhance the regard of citizens for
the fairness of North Carolina's tax proce-
dures. �
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The Attorney's Ethical Duties to
Supervise Law Office Staff

B Y J U D G E J O H N M .  T Y S O N

In this emerging era, attorneys and their
support staff are challenged on how to both
survive and thrive while: (1) protecting the
client's confidences; (2) not violating the law;
(3) not risking an attorney's law license; and
(4) not subjecting the attorney and support
staff to civil or criminal liability. Attorneys and
law office staff are encouraged to have available
a current edition of The Lawyer's Handbook,
published by the North Carolina State Bar
("State Bar"). Let us examine the statutes,
rules, and the State Bar's guidance on these
issues.

What  is  the  "Practice  of  Law"
The State Bar often addresses which tasks a

lawyer must personally perform and which
tasks may be performed by nonlawyers and
thus delegated to the firm's office staff. North
Carolina limits the practice of law to active
licensed members of the State Bar and to
stakeholders of professional corporations, part-
nerships, and limited liability companies,

properly registered and qualified as profession-
al law firms.2

N.C. Gen. Stat. § 84-2.1 (2005) is broad-
ly worded and defines the "practice of law" as:

performing any legal service for any other
person, firm, or corporation, with or with-
out compensation, specifically including
the preparation or aiding in the preparation
of deeds, mortgages, wills, trust instru-

N
orth Carolina law firms are consolidating and growing larger.1 As law firms grow, support staff and profes-

sional paralegals are delegated greater responsibilities with decreasing direct supervision. The traditional image

of an attorney having daily, direct, or visible contact with support staff and paralegals, who are all located in

a single office, is disappearing as rapidly as typewriters and floppy disks. Rapid advances in office and wire-

less technologies, digital communication, and document preparation and transmission allow the rendition of legal services across state, nation-

al, and international boundaries. These tech-

nical advances raise many new issues of both

the unauthorized practice of law and main-

taining client confidentiality.

Steve Dinninno/images.com
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ments, inventories, accounts, or reports of
guardians, trustees, administrators, or
executors, or preparing or aiding in the
preparation of any petitions or orders in
any probate or court proceeding; abstract-
ing or passing upon titles, the preparation
and filing of petitions for use in any court,
including administrative tribunals and
other judicial or quasi-judicial bodies, or
assisting by advice, counsel, or otherwise
in any legal work; and to advise or give
opinion upon the legal rights of any per-
son, firm, or corporation: Provided, that
the above reference to particular acts
which are specifically included within the
definition of the phrase "practice law" shall
not be construed to limit the foregoing
general definition of the term, but shall be
construed to include the foregoing partic-
ular acts, as well as all other acts within the
general definition.

The last sentence of this statute makes it clear
that the statute's "laundry list" of specific
activities is not exclusive and are only exam-
ples of other activities that constitute the prac-
tice of law.

N.C. Gen. Stat. § 84-4 (2005) defines the
exclusivity of the practice of law to licensed
attorneys and the legal boundaries all non-
lawyers must observe. N.C. Gen. Stat. § 84-4
states:

Except as otherwise permitted by law, it
shall be unlawful for any person or associ-
ation of persons, except active members of
the Bar of the state of North Carolina
admitted and licensed to practice as attor-
neys at law, to appear as attorney or coun-
selor at law in any action or proceeding
before any judicial body, including the
North Carolina Industrial Commission,
or the Utilities Commission; to maintain,
conduct, or defend the same, except in his
own behalf as a party thereto; or, by word,
sign, letter, or advertisement, to hold out
himself, or themselves, as competent or
qualified to give legal advice or counsel, or
to prepare legal documents, or as being
engaged in advising or counseling in law
or acting as attorney or counselor at law, or
in furnishing the services of a lawyer or
lawyers; and it shall be unlawful for any
person or association of persons except
active members of the Bar, for or without
a fee or consideration, to give legal advice
or counsel, perform for or furnish to
another legal services, or to prepare direct-
ly or through another for another person,

firm, or corporation, any will or testamen-
tary disposition, or instrument of trust, or
to organize corporations or prepare for
another person, firm, or corporation, any
other legal document.

N.C. Gen. Stat. § 84-8 (2005) states that "any
individual, corporation, or association, who
or which violates the statute prohibiting the
unauthorized practice of law is guilty of a
Class 1 misdemeanor." The rules and regula-
tions of the State Bar interpreting this statute
are published officially in the North Carolina
Reports, the official reporter of the opinions
and rulings of the North Carolina Supreme
Court, and in the North Carolina
Administrative Code - Title 27. 

Due to the expansion of nonlawyer staff in
law firms, the State Bar issued Rule 5.3, enti-
tled, "Responsibilities Regarding Nonlawyer
Assistants." Rule 5.3 states:

With respect to a nonlawyer employed or
retained by or associated with a lawyer: 

(a) a partner, and a lawyer who . . . pos-
sesses comparable managerial authority .
. . shall make reasonable efforts to ensure
that the firm or organization has in effect
measures giving reasonable assurance
that the nonlawyer's conduct is compat-
ible with the professional obligations of
the lawyer;
(b) a lawyer having direct supervisory
authority over the nonlawyer shall make
reasonable efforts to ensure that the non-
lawyer's conduct is compatible with the
professional obligations of the lawyer;
and
(c) a lawyer shall be responsible for con-
duct of such a nonlawyer that would be
a violation of the Rules of Professional
Conduct if engaged in by a lawyer if: 

(1) the lawyer orders or, with the
knowledge of the specific conduct, rat-
ifies the conduct involved; or
(2) the lawyer is a partner or has com-
parable managerial authority in the law
firm or organization in which the per-
son is employed, or has direct supervi-
sory authority over the nonlawyer, and
knows of the conduct at a time when
its consequences can be avoided or
mitigated but fails to take reasonable
remedial action to avoid the conse-
quences.3

Actions and conduct of staff can place an
attorney's license in jeopardy and subject the
attorney to civil or criminal liability for active-
ly requiring, acquiescing in, or acknowledging

unlawful acts by a nonlawyer. The State Bar
holds a licensed attorney responsible for the
acts of a nonlawyer employee working under
his or her supervision, if the lawyer "orders,"
knows of, or "ratifies" the actions of the non-
lawyer.4

Seeking  Guidance
Any person may request an opinion from

the State Bar on whether a certain course of
conduct may violate the Rules. The State Bar
has addressed a number of specific situations.

A. Delegation of Duties
A nonlawyer may deliver a message to a

court holding calendar call, stating the lawyer
is unable to attend due to a legitimate reason.5

A scheduling conflict in another court is an
example of a legitimate reason.6 "This should
only be done when necessary and the lawyer
must make reasonable efforts to ensure that
the nonlawyer's conduct is compatible with
the professional obligations of the lawyer."7

Under certain circumstances, a lawyer may
delegate to a nonlawyer the signing of court
documents and pleadings.8 A supervising
attorney must make reasonable efforts to
ensure that the nonlawyer's conduct is "com-
patible with the professional obligations of a
lawyer."9 This signing should only be done if
the lawyer is unavailable and no other lawyer
in the firm is available to do so.10 First, the
signing must not violate any law, court order,
local rule, or rule of civil procedure.11 Second,
the nonlawyer must be properly supervised
under the circumstances.12 Third, "the signa-
ture clearly discloses that another has signed on
the lawyer's behalf."13

B. Out-of-State Attorneys
Many North Carolina law firms operate

multiple offices in several states. Special rules
have been adopted regarding out-of-state
lawyers, firms with multiple offices, and for-
mer lawyers who continue to work at their pre-
vious firms. Rule 5.5 of the North Carolina
State Bar Rules of Professional Conduct enti-
tled "Unauthorized Practice of Law" states:

(a) A lawyer shall not practice law in a juris-
diction where doing so violates the regula-
tion of the legal profession in that jurisdic-
tion.
(b) A lawyer who is not admitted to prac-
tice in this jurisdiction shall not:

(1) . . . establish an office or other sys-
tematic and continuous presence in this
jurisdiction for the practice of law; or
(2) hold out to the public or otherwise
represent that the lawyer is admitted to
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practice law in this jurisdiction.
. . . . 
(d) A lawyer shall not assist another person
in the unauthorized practice of law. 
(e) A lawyer or law firm shall not employ a
disbarred or suspended lawyer as a law
clerk or legal assistant if that individual was
associated with such lawyer or law firm at
any time on or after the date of the acts
which resulted in disbarment or suspen-
sion through and including the effective
date of disbarment or suspension.
(f) A lawyer or law firm employing a dis-
barred or suspended lawyer as a law clerk
or legal assistant shall not represent any
client represented by the disbarred or sus-
pended lawyer or by any lawyer with
whom the disbarred or suspended lawyer
practiced during the period on or after the
date of the acts which resulted in disbar-
ment or suspension through and including
the effective date of disbarment or suspen-
sion.14

These rules are designed to limit the de facto
practice in North Carolina by an attorney
licensed in another state and prevents a dis-
barred lawyer from returning to his or her
prior firm and resuming practice without
being licensed.

C. Residential Real Estate Closings
Recent changes have occurred in the clos-

ing and financing of residential real estate
transactions due to pressure from the Federal
Trade Commission. On December 14, 2001,
the Federal Trade Commission wrote the
North Carolina State Bar Ethics Committee
urging the State Bar to reconsider two of its
ethics opinions requiring attorneys to be
physically present at residential real estate clos-
ings.15 In response, the State Bar issued an
advisory opinion defining the role of a non-
lawyer during a real estate closing.16 The advi-
sory opinion states:

Residential real estate transactions typical-
ly involve several phases, including the fol-
lowing: abstraction of titles; application for
title insurance policies, including title
insurance policies that may incorporate
tailored coverage; preparation of legal doc-
uments, such as deeds (in the case of a pur-
chase transaction) and deeds of trust;
explanation of documents implicating par-
ties' legal rights, obligations, and options;
resolution of possible clouds on title and
issues concerning the legal rights of parties
to the transaction; execution and acknowl-
edgment of documents in compliance

with legal mandates; recordation and can-
cellation of documents in accordance with
North Carolina law; and disbursement of
proceeds after legally recognized funds are
available. These and other functions are
sometimes called, collectively, the "clos-
ing" of the residential real estate transac-
tion. The North Carolina General
Assembly has determined specifically that
only persons who are licensed to practice
law in the state may handle many of these
functions.17

The advisory opinion outlines the follow-
ing conduct and actions that would constitute
the unauthorized practice of law, if performed
by a nonlawyer: (1) providing a legal opinion
on title to real property; (2) explaining the
legal status of title to real estate or the legal
effect of anything found in the chain of title;
(3) explaining or giving advice concerning
matters disclosed by a land survey about the
rights or responsibilities of the parties; (4) pro-
viding a legal opinion in response to questions
by any party regarding any legal rights; (5)
advising a party how to take title in alternative
ways or the legal consequences of taking title
in those ways; (6) drafting a legal document or
assisting a party to select a document among
different forms having varying legal implica-
tions; (7) explaining or recommending to a
party a course of action, if this advice requires
a legal judgment; and (8) attempting to
resolve a legal dispute between the parties.18

D. Nonlawyer's Roles at Residential Real
Estate Closings

The State Bar does not consider overseeing
the execution of residential real estate closing
documents and receiving and disbursing clos-
ing proceeds as acts constituting the practice
of law, requiring an attorney to be physically
present.19 A supervised nonlawyer assistant
may identify to a client, who is a party to a res-
idential real estate transaction, the documents
to be executed, direct the client as to the cor-
rect place on each document to sign, and dis-
burse proceeds, even though the lawyer is not
physically present.20 If any party asks any
question regarding the legal rights or obliga-
tions of the parties or the legal effect of the
documents, a nonlawyer may not answer.21

The State Bar has been aggressive in pur-
suing individuals, corporations, and other
entities who are engaged in activities the State
Bar asserts would constitute the unauthorized
practice of law.22 Attorneys who conduct res-
idential real estate closings should carefully
review their closing procedures and delegation

of tasks to nonlawyer staff, if an attorney is not
physically present or immediately available to
address these issues.

Upholding  Client  Confidentiality
One of the highest duties of an attorney is

to preserve the confidences and secrets of
clients from disclosure. Courts and the State
Bar hold lawyers to a very high duty to uphold
their clients' confidentiality.23 This duty
includes establishing procedures to ensure that
law office staff protect clients' confidential
information.

Rule 1.6, entitled "Confidentiality of
Information," states:

(a) A lawyer shall not reveal information
acquired during the professional relation-
ship with a client unless the client gives
informed consent, the disclosure is
impliedly authorized in order to carry out
the representation or the disclosure is per-
mitted by paragraph (b).
(b) A lawyer may reveal information pro-
tected from disclosure by paragraph (a) to
the extent the lawyer reasonably believes
necessary:

(1) to comply with the Rules of
Professional Conduct, the law, or court
order;
(2) to prevent the commission of a crime
by the client;
(3) to prevent reasonably certain death or
bodily harm; 
(4) to prevent, mitigate, or rectify the
consequences of a client's criminal or
fraudulent act in the commission of
which the lawyer's services were used;
(5) to secure legal advice about the
lawyer's compliance with these Rules;
(6) to establish a claim or defense on
behalf of the lawyer in a controversy
between the lawyer and the client; to
establish a defense to a criminal charge or
civil claim against the lawyer based upon
conduct in which the client was involved;
or to respond to allegations in any pro-
ceeding concerning the lawyer's represen-
tation of the client . . . .24

"[A] lawyer may disclose information to
the IRS concerning a real estate transaction
which would otherwise be protected if
required to do so by law, and further, that
notice of such required disclosure, should be
given to the client and other affected par-
ties."25

A. Client Files
Law office staff should be aware of specific



Bar requirements when maintaining, closing,
and disposing of client files. A closed file may
be destroyed at any time with the client's con-
sent; otherwise, the client's file must be
retained for a minimum of six years after con-
clusion of the representation.26 The firm
should establish a policy on whether original
documents are delivered to the client during or
at the completion of representation. In order
to destroy the file prior to the passage of six
years, the client must be contacted and told his
file will be destroyed.27 The client can retrieve
the file or, within a reasonable period of time,
direct it to be transferred to another lawyer.28

The file may be destroyed if the client indicates
they do not desire to retrieve it.29 "If the client
fails to retrieve the file within a reasonable peri-
od of time, the file may be destroyed."30 Real
property, wills, and estate files with original
documents require detailed policies on reten-
tion and destruction.

After notice to the client and before a file is
destroyed, the lawyer should review the file
and retain any items which belong to the client
or other useful information derived from rep-
resentation for which the statute of limitations
has not expired.31 An inventory of all

destroyed files should be kept. The method
chosen to destroy the files must preserve the
client's confidentiality.32

B. Protecting Privileged Communications
Cellular telephone and "walkie-talkie"

communications are essentially radio transmis-
sions and are easily intercepted and recorded.
Emails stored on a server owned by an internet
service provider may not be secure. When
attorneys or law office staff are using unsecured
or wireless methods of communication, such
as cellular phones and emails, "a lawyer must
take steps to minimize the risk that confiden-
tial information may be disclosed."33

If materials are mistakenly received "that
appear on their face to be subject to the attor-
ney client privilege or otherwise confidential,
which were inadvertently sent to the lawyer by
the opposing party or opposing counsel [the
lawyer receiving these materials], should
refrain from examining the materials and
return them to the sender."34 The firm should
establish a policy and prominently post a leg-
end on emailed, faxed, and even traditionally
mailed communications to preserve the privi-
lege, warn unintended recipients, and provide
instructions to return or destroy the confiden-

tial materials.35

Conclusion
Avoiding the unauthorized practice of law

by nonlawyers and preserving clients' confi-
dences are paramount obligations of an attor-
ney and their importance must be communi-
cated to all law firm employees. Rapid
advances in technology and communication,
together with multiple offices, enlarging case
loads, and client expectations for the "need for
speed," at the lowest cost, add immense pres-
sure to attorneys, and law firm support staff to
"get it done ASAP." As firms grow larger, fur-
ther consolidate, and establish multiple offices
both within and outside of North Carolina,
issues of the unauthorized practice of law,
multi-state practice, and protecting client's
confidentiality will further challenge law firms
in the future.

A nonlawyer must not misrepresent their
position or provide legal advice. Privileged
communications of the client must be protect-
ed from disclosure, even after the representa-
tion is completed and the file is closed. With
proper supervision and training, law office staff
can perform a wide range of tasks to assist and
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help the law firm operate both ethically and
efficiently to serve the client's needs and not
violate the statutes and rules of the State Bar. �

Judge John M. Tyson was elected statewide in
2000 and currently serves as a judge of the North
Carolina Court of Appeals and also serves as an
adjunct professor of law at the Norman Adrian
Wiggins School of Law, Campbell University,
teaching Real Property Planning since 1987.
Judge Tyson earned a Master of Laws in the
Judicial Process (LL.M.) from the University of
Virginia School of Law (2004); a Master of
Business Administration (MBA) from Duke
University (1988); and a Juris Doctor (JD) with
honors from Campbell University School of Law
(1979 Member of the Charter Class). Judge
Tyson earned the designation of board certified
specialist in real property law business, commer-
cial, and industrial transactions by the North
Carolina State Bar in 2001, was recertified in
2007, and is the only North Carolina judge so
certified.

Appreciation is expressed to Mr. Kevin Hall,
a third year law student at the Norman Adrian
Wiggins School of Law at Campbell University
for his research assistance, and to Mrs. Deana
Walker, NCCP, for her assistance in processing
the manuscript.
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1
Preserve your issues for appeal
in the trial court—The first task
for the appellate advocate occurs
before the notice of appeal has
been filed—namely, preserving

issues for appeal. This essential step is some-
times overlooked in the heat of battle in the
trial court. The trial lawyer often is focused
on the task at hand—i.e., defeating his
opponent's motion, winning at trial, etc.—
and may lose sight of the need to ensure that
the court's errors are preserved for later
appellate review. Such a short-term focus can
result in critical mistakes that cause an appel-
late court subsequently to decline to review
errors briefed and argued on appeal. What
precisely needs to be done to preserve an
error for appellate review varies somewhat by
issue and between federal and state court and

is beyond the scope of this article. But two
things are clear: (1) trial lawyers must under-
stand completely what steps to take to ensure
that appellate arguments are not waived and
(2) they should quickly identify those errors
made by the trial court that may constitute
reversible error on appeal and ensure that
they are preserved.

2
Know and follow the rules of
appellate procedure—The
importance of following the
applicable procedural rules
cannot be understated. As

appellate court dockets become increasingly
busy, courts are getting noticeably less toler-
ant of rule violations. This phenomenon is
evident in the decisions of the North
Carolina appellate courts. Following the

decision in Viar v. NC Dept. of Transp., 359
N.C. 400 (2005), the state appellate courts
have routinely dismissed appeals, or declined
to hear arguments, on the basis of rule viola-
tions—some of which would appear to be
relatively minor—without any showing of
prejudice to the opposing party or the court.
The assignment of error provisions of the
state appellate rules (N.C.R. App. P. 10(c))
are the primary culprit and they trip up even
the best of lawyers. 

Such strict application of procedural
rules, however, also occurs in federal court.
In Smoot v. Mazda Motors of Am., Inc., 469
F.3d 675 (7th Cir. 2006), Judge Richard
Posner, writing for the court, criticized at
length and in detail both parties' briefs for
incompletely and incorrectly describing the
presence of diversity jurisdiction in the fed-
eral district court. He required the parties to
show cause why they should not be sanc-
tioned—even though the opinion conceded
that any rule violations were harmless
because diversity jurisdiction clearly was
present. Judge Posner denied that the judges
were being "fusspots and nitpickers" and
instead noted that the court had been
"plagued by the carelessness" of many
lawyers in drafting the jurisdictional sections
of their briefs. Id. at 677.

In short, practitioners should take the
time required to know and comply with the
rules. Don't assume that seemingly harmless
rule violations will be overlooked. Even if
your appeal is not rejected or your argu-
ments deemed waived, sloppiness in follow-
ing the rules and other procedural require-
ments suggests to the court a carelessness in
lawyering that judges may well assume car-
ries over to your substantive arguments. And
if in doubt about the meaning or require-

10 Tips for the North Carolina
Appellate Advocate

B Y A D A M H .  C H A R N E S

P
racticing before an appellate court is fundamentally

different from trial litigation. Too often, however,

trial lawyers who do not specialize in appellate prac-

tice fail to appreciate those differences and thereby

disserve their clients when handling appeals. This article is intended to demystify appellate lit-

igation and provide some basic suggestions that will assist the nonspecialist when he or she lit-

igates before an appellate court.
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ments of a rule, call the clerk's office for
guidance or consult with an experienced
appellate practitioner.

3
Don't write too much—
Lawyers often blunder by
trying to do too much in
their appellate briefs. State
and federal appellate dock-

ets—like the dockets of most other
courts—have increased substantially over
the past few decades. Appellate judges are
therefore required to read hundreds of mer-
its briefs per year. Judges who have limited
time may not fully digest long, complicat-
ed, and heavily footnoted briefs. Your
appellate brief, therefore, should be as con-
cise as possible. If you can say it in fewer
pages, you are almost always better advised
to do so.

Another, and more fundamental, aspect
of "writing too much" is the sin of arguing
too many issues in your brief. You should
pick your best issues and include them—
and only them—in the brief. While there
are exceptions, the appellate lawyer usually
should present no more than three or four
issues for appeal. Arguing too many issues
has several deleterious effects. First, includ-
ing weaker issues reduces your credibility
before the court. The judges may well won-
der whether they should credit your
description of the facts, or your reading of a
case, if your abilities or candor are called
into question by the bad judgment of argu-
ing a weak issue with equal fervor as a
strong one. Just as significantly, arguing too
many points may cause you to waste pre-
cious, limited space in your brief. The page
limits for briefs in the North Carolina
Court of Appeals are quite low; the Fourth
Circuit, for example, allows a maximum of
14,000 words for opening briefs, while in
the state court of appeals such briefs are
limited to only 8,750 words. In complicat-
ed appeals involving difficult or unresolved
legal issues, lawyers often use and need
every one of those 8,750 words. Lawyers
fundamentally err by briefing weaker issues
in a shortened form, both because their
arguments are often so short and cryptic
that they stand no chance of being adopted
by the court and because they rob the
stronger primary issues of precious space
and credibility. 

In short, resist the temptation to include
too much in your brief; use your legal judg-

ment and skills to make the tough decision
to abandon weaker or less important appel-
late issues; avoid over-footnoting and the
use of unnecessary string cites.

4
Don't write too little—The
appellate judges know noth-
ing about your case. They
may also know little about
the legal issues involved in

your appeal. In your brief you need to pro-
vide them with the evidentiary and legal
tools to rule in your favor. 

On the law, do not fear "talking down"
to the judges. They might already know the
basic legal principles underlying, say, the
ERISA or tax law issue in the case, but they
will not be offended if your brief reminds
them. At the least, you will provide a dis-
cussion that could prove useful when a
judge or his law clerk begins drafting the
opinion. And your discussion of basic legal
principles could provide critical back-
ground that places your argument in con-
text or that educates a judge or law clerk
unfamiliar with that area of law. 

With respect to the facts, you should not
force the court to dig through the record to
find the facts needed to resolve the case.
While a brief can include unnecessary fac-
tual discussion that mires the judges in con-
fusing and irrelevant details, you should
ensure that the brief presents the appropri-
ate factual material along with correct and
full record citations for each fact necessary
for your arguments. 

5
Write clearly and persuasive-
ly—Counsel of course should
strive to make all of their
pleadings clear, concise, and
persuasive. But quality, effec-

tive writing is especially important in an
appellate brief. Oral persuasion is the coin
of the realm before the jury, but in most
appellate cases the briefs make or break the
appeal. Virtually all appellate judges have
already reached at least a tentative decision
when they take the bench for oral argu-
ment. Moreover, appellate judges typically
spend considerably more time studying the
briefs than do trial court judges. Thus, a
poorly written brief, or one that does not
explain the client's position in an intelligi-
ble way, can readily doom even a winning
argument. One easy way of ensuring that
your brief is comprehensible and persuasive

is to ask a lawyer not involved in the case to
read it and provide feedback on both sub-
stance and the quality of the writing.

6
Don't overargue—It is stan-
dard advice that good legal
writing avoids use of such
adverbs as "clearly," "obvi-
ously," "plainly," and the

like. The substance of your argument
should convince the court that your legal
position is correct; the court will not be per-
suaded simply by how emphatically you
make a point. But the same error can be
made even without use of those adverbs.
When addressing a difficult legal argument,
particularly one where the headwinds are
against you, it is perfectly fine, indeed
preferable, to acknowledge that the legal
question is a close one. If you make every
legal argument with equal insistence that
you are correct, you will lose credibility
when the court finds an issue that is close.
By contrast, when you acknowledge that
some issues in the case present close ques-
tions, the court is more likely to reward
your candor by crediting your argument
that others are easy winners for you. Put
another way, your credibility is your most
important asset; do not squander it by fail-
ing to acknowledge the difficult parts of the
argument. 

7
Know and embrace the
applicable standard of
review—In reviewing your
appellate argument, the first
thing that every appellate

judge will determine is the standard of
review. The outcome of an appeal may well
turn on whether the appellate court is
reviewing the issue de novo or under the
more deferential standards of abuse of dis-
cretion or clear error. And appellate counsel
could well lose an appeal by not identifying
the proper standard and tailoring the argu-
ments in his brief to that standard. Take
advantage of a favorable standard of review,
and recognize your burden in overcoming a
difficult one.

Two critically important errors frequent-
ly occur in appellate briefs. First, counsel
sometimes assumes a burden that is higher
than that applicable in the case. For exam-
ple, suppose the trial court dismissed your
client's claims at summary judgment. On
appeal, you do not need to demonstrate
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that your client's evidence was stronger
than its opponent's; rather, you need only
prove that there was a genuine dispute of
material fact. Your appellate brief, therefore,
should argue that your summary judgment
evidence created a factual dispute and thus
you "presented sufficient facts to create a
triable issue"—rather than that your client
would have prevailed at trial.

Second, and conversely, attorneys often
err by ignoring a stringent standard of
review. If the trial court's adverse ruling can
be overturned only for abuse of discretion,
it does you little good to argue only that the
ruling was erroneous. Ignoring a tough
standard of review will not make it go
away—or cause the judges to forget about
it.

8
Prepare effectively for oral
argument—Oral argument
presents the appellate advo-
cate with a critical opportuni-
ty to change the minds of

unconvinced or wavering judges or to solid-
ify the votes of friendly judges.
Unfortunately for their clients, many litiga-
tors see oral argument as an experience to
be endured, rather than as an opportunity
to be exploited, and they prepare both
insufficiently and improperly. 

Preparation for an oral argument before
an appellate court is straightforward, but
time consuming. Of course, the oral advo-
cate must do the obvious things—such as
re-familiarize himself with the arguments in
the briefs (often forgotten after the some-
times lengthy delay between briefing and
argument) and update all research—both
his and his opponents'. But the truly effec-
tive appellate advocate will do more. He
will seek new and better ways of presenting
the arguments set forth in his brief(s). After
all, the judges and their clerks will be very
familiar with the brief; simply re-hashing
the briefs at argument adds little value. The
oral advocate will also critically examine the
weaknesses of his client's legal arguments
from a new perspective. When drafting a
brief, advocates typically respond to and
rebut the arguments advanced by opposing
counsel; when preparing for argument, the
lawyer must anticipate the different—and
sometimes stronger—arguments that could
be advanced against his position.

It is also critical for the appellate lawyer
to master the record on appeal. Judges often

ask counsel where certain evidence is locat-
ed in the record. It is essential that arguing
counsel not only be able to answer ques-
tions accurately regarding the content of
the record, but also be able to direct the
court to the correct place in the record.
Lawyers lacking a photographic memory
should take to argument a "cheat sheet" of
citations to the record for key facts, evi-
dence, and events. Mastering the record is
just as important when the lawyer who
tried the case is handling the appeal. This
lawyer must not rely on his or her memory,
often faulty, of events sometimes long in
the past; rather, when preparing for the
appeal the trial lawyer should refresh his
recollection about the content of the
record.

Finally, most appellate advocates find
moot courts invaluable in preparing for the
argument. You and your co-counsel are so
familiar with the case that it is sometimes
difficult to achieve sufficient detachment to
identify the most troublesome legal issues
or to recognize the issues that may confuse
someone new to the case. Conducting a
moot court before lawyers playing the part
of the judges can provide critical insights on
a whole host of issues related to the oral
argument—how to order the issues, what
phrases to use, what issues to focus on, and
so forth. Many experienced appellate
lawyers hold two or more moot courts in
difficult cases—one a coupe of weeks before
the argument, just as the lawyer begins the
final stage of preparation, and one just a
few days before the argument to refine the
presentation.

9
When presenting oral argu-
ment, follow a few simple
rules—Advocates should
approach the oral argument
as a conversation, not a lecture.

As an advocate you should hope for a "hot
bench" that asks lots of question, for the
questions tell you the issues that most con-
cern or confuse the judges. Thus, you
should freely depart from your prepared
outline to address the issues raised by the
court. Make sure that you identify in
advance and then weave in the critical
points that you think you must discuss at
argument, but otherwise address the topics
that interest the judges. And in no circum-
stances should you commit one of the two
most common mistakes of novice appellate

advocates—reading a prepared speech and
failing to answer a question asked by a
judge.

10
Understand and argue
the criteria for discre-
tionary review and
certiorari—If you are
faced with an unfortu-

nate loss in an appellate court, in your path
to further appellate review may be a daunt-
ing hurdle—the Supreme Court's discre-
tion to deny review of your case. The
United States Supreme Court has, in almost
all circumstances, a wholly discretionary
docket, and the North Carolina Supreme
Court's docket is significantly discretionary.
If you ask one of those courts to hear your
case on a discretionary basis, it is not
enough to show in your petition for review
that the court of appeals erred. Neither the
federal nor state supreme court views itself
as a court of error-correction. Both courts'
exercise of their discretion to decide which
cases to hear is guided by specific criteria set
forth in rule or statute. See S. Ct. R. 10; GS
§ 7A-31. The primary task in the petition
for certiorari or discretionary review is not
demonstrating the error of the decision
below, therefore, but rather establishing
that your case satisfies those criteria. For
example, in litigation not involving a gov-
ernmental entity, the primary criterion on
which the US Supreme Court bases its cer-
tiorari decision is the existence or absence
of a conflict among the federal circuits.
That question, therefore, should be the pri-
mary focus of any cert. petition. Both
Supreme Courts are asked to hear many
more cases than there is room on the dock-
et, so your petition should convincingly
explain why the issues presented are both
unresolved and merit the Court's time and
attention. �

Adam H. Charnes, a partner in the
Winston-Salem office of Kilpatrick Stockton
LLP, practices appellate, constitutional, and
complex business litigation. A 1991 magna
cum laude graduate of the Harvard Law
School, he served as a law clerk to Justice
Anthony M. Kennedy of the Supreme Court of
the United States and Judge J. Harvie
Wilkinson III of the United States Court of
Appeals for the Fourth Circuit. Mr. Charnes is
a member of the Appellate Rules Committee of
the North Carolina Bar Association.
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A  Brief  History  of  the  North  Carolina
Business  Court

In 1994, Governor Jim Hunt established
the North Carolina commission on Business
Laws and the Economy.2 Governor Hunt
tasked the commission with recommending
statutes, rules, and regulations that would
encourage the growth of local businesses

and entice other businesses to locate and
incorporate in the state.3

In January 1995, the commission, not-
ing the high esteem in which the Delaware
Court of Chancery was held by the business
community, recommended that North
Carolina establish a business court.4 The
creation of a business court, the commission

noted, would solve two problems related to
the litigation of complex business disputes
in North Carolina.5 First, it would ensure
that complex cases were heard by a single
judge who could manage the cases from
beginning to end, thereby solving the prob-
lems associated with litigating complex
business disputes under North Carolina's

The New North Carolina
Business Court

B Y J U D G E A L B E R T D I A Z A N D A .  J O R D A N S Y K E S

S
ince 1996, some of the

most complex and signifi-

cant business disputes in

North Carolina have been

heard in the North Carolina Business Court.1 With recently

expanded jurisdiction and new offices in Charlotte and Raleigh,

the business court's complex commercial litigation docket will

continue to grow in the future. As more and more attorneys find

their cases assigned to the business court, an understanding of

the court's jurisdiction and rules will become an important tool

for North Carolina's trial bar.
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judicial rotation system.6 Second, a business
court in North Carolina, much like the
court of chancery in Delaware, could devel-
op a body of case law to serve as guidance to
North Carolina's business community.7

The commission recommended that the
North Carolina Supreme Court amend
Rule 2.1 of the General Rules of Practice for
the Superior and District Courts to allow
the chief justice of the North Carolina
Supreme Court to designate certain cases as
complex business cases.8 The commission
also recommended that the Supreme Court
add Rule 2.2 to the General Rules of
Practice to allow the chief justice to desig-
nate one or more special superior court
judges to hear those cases.9

In the fall of 1995, the Supreme Court
implemented the commission's recommen-
dations, and the General Assembly appro-
priated funds for an additional special supe-
rior court judge.10 In January 1996,
Governor Hunt appointed Ben F. Tennille
as a special superior court judge, and the
chief justice designated him as North
Carolina's first special superior court judge
for complex business cases.11 Although
Judge Tennille worked out of a home office
for the first few years of the business court's
existence, by 1999, the General Assembly
had provided the court with funding for an
office in Greensboro.12

In 2001, the business court earned its
complex business litigation "sea legs" during
the SunTrust challenge to the proposed
merger between Wachovia and First
Union.13 The parties to the dispute agreed
to bring both their state and federal claims
before the business court in June 2001, and,
by August 2001, Judge Tennille rendered
the key decision in the case.14 As reported in
the Business Lawyer, "the litigation's magni-
tude, the parties' recognition that the busi-
ness court embodied a trustworthy and
capable forum to resolve all of their dis-
putes, and the speed and thoroughness with
which the legal issues were addressed estab-
lished a national identity for [the court]."15

Four years later, the commission on the
Future of the North Carolina Business
Court (created by Chief Justice I. Beverly
Lake Jr. and chaired by Associate Justice
Mark Martin) recommended several
changes to the court's operations.16 In
August of 2005, the General Assembly
adopted most of these recommendations,
passing a bill expanding the business court's

jurisdiction by designating certain types of
cases as "mandatory complex business cases"
and allocating funds to expand the court
into Charlotte and Raleigh.17

The  North  Carolina  Business  
Court  Today

Today, the business court hears three
types of cases: mandatory complex business
cases, discretionary complex business cases,
and exceptional cases.

Under section 7A-45.4 of the North
Carolina General Statutes, any case that
involves a material issue related to the law
governing corporations, partnerships, limit-
ed liability companies, or limited liability
partnerships is a mandatory complex busi-
ness case. 18 Likewise, any case that involves
a material issue related to (1) securities law,
(2) antitrust law, (3) state trademark and
unfair competition law,19 (4) intellectual
property law, or (5) the internet, electronic
commerce, or biotechnology is considered a
mandatory complex business case.20

Additionally, following legislation enact-
ed earlier this year, the commission's
mandatory complex business case jurisdic-
tion has been expanded to include appeals
in contested tax cases brought under the
provisions of Article 4 of Chapter 150B of
the General Statutes, G.S. 150B-43 et seq.21

The parties to a mandatory complex
business case may designate it as such by fil-
ing a notice of designation with the superi-
or court in which the case is pending and
serving the notice on each opposing party,
the chief special superior court judge for
complex business cases, and the chief jus-
tice.22 Once the chief justice approves a des-
ignation, the chief special superior court
judge for complex business cases assigns the
case to a commission judge.

Cases that are not assigned to the busi-
ness court as mandatory complex business
cases may nevertheless be assigned to the
court as either discretionary complex busi-
ness or exceptional cases. Both types of cases
are designated pursuant to the General
Rules of Practice. While an exceptional case
may be assigned to any special superior
court judge, only a business court judge may
hear a discretionary complex business
case.23

In contrast to mandatory complex busi-
ness cases, the chief justice designates a case
as either an exceptional or discretionary
complex business case based upon the rec-

ommendation of a senior resident superior
court judge, a chief district court judge, or a
presiding superior court judge, all of whom
may make their recommendation ex mero
motu or on the motion of a party.24 In fur-
ther contrast to mandatory complex busi-
ness cases, no set of issues necessarily quali-
fies a case as either a discretionary complex
business or exceptional case; rather, the chief
justice, when deciding how to designate a
case, considers a variety of factors, including
(1) the interests of the parties, (2) the
amount and nature of pre-trial discovery
and motions, (3) whether the parties volun-
tarily agree to waive venue for hearing pre-
trial motions, (4) the complexity of the evi-
dentiary matters and legal issues involved in
the case, and (5) whether designation as a
discretionary complex business case or an
exceptional case will promote the efficient
administration of justice.25

Although the designation "mandatory
complex business case" has only existed
since January 2006, mandatory complex
business cases have quickly come to domi-
nate the business court's docket. Of the 155
active cases before the business court as of
November 2007, 93 of them are mandatory
complex business cases.26 Furthermore, of
the 451 cases assigned to the business court
since its inception, 197 have been assigned
since January 2006.27

Practice  Before  the  Court
The General Rules of Practice and

Procedure for the North Carolina Business
Court (the "Business Court Rules")28 apply
to every case assigned to the court, regardless
of the case's designation as mandatory com-
plex business, discretionary complex busi-
ness, or exceptional, and "are intended to
take advantage of computer-assisted meth-
ods of information processing and the trans-
mission of such information by advanced
communications equipment . . . ."29 The
Business Court Rules

and the equipment and methods they
enable are intended to provide better
access to court information for litigants,
counsel, and the public; increase the effi-
ciency and understanding of court per-
sonnel, counsel, and witnesses; decrease
costs for litigants and others involved in
the court system; and facilitate the effi-
cient and effective presentation of evi-
dence in the courtroom.30

While an attorney practicing before the
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court should read and understand all of the
Business Court Rules, this article will high-
light those rules most often overlooked.

Business Court Rule 15
Business Court Rule 15 addresses

motion practice before the court. Among
other things, the rule sets word limits on the
length of briefs and requires that certain
motions be accompanied by a brief.

Under Rule 15, all motions must state
"with particularity the grounds [for the
motion], . . . cite any statute or rule of pro-
cedure relied upon and . . . [state] the relief
or order sought."31 Further, nearly every
motion filed in the business court must be
accompanied by a separate brief;32 the busi-
ness court will not normally accept a motion
that purports to include a brief in its body.
Failure to accompany a motion with a sepa-
rate brief is grounds for the court to sum-
marily deny it.33

Once a motion and supporting brief
have been filed in the business court, the
respondent has 20 days after service of the
brief supporting the motion (or 30 days if
the motion is for summary judgment) to file
a response.34 If a respondent does not file a
response within the time allotted by the
rules, such failure "constitute[s] a waiver of
the right thereafter to file such brief or
response . . . [and] the motion will be con-
sidered and decided as an uncontested
motion, and ordinarily will be granted with-
out further notice."35 A reply brief may be
filed ten days after service of a response,36

and an addendum to a brief or a suggestion
of subsequently decided controlling author-
ity may be filed any time prior to the court's
ruling on the motion.37

Business Court Rule 15.8 sets limitations
on the length of briefs. Under the rule,
"briefs in support of motions and responsive
briefs shall be double-spaced and limited in
length to a maximum of 7,500 words. Reply
briefs shall also be double spaced and may
not exceed 3,750 words."38 The word limits
contained in Rule 15.8 cannot be enlarged
by informal agreement; if the parties need to
enlarge those limits, they must file a motion
with the court.39 Additionally, any motion
to expand the limits contained in Rule 15.8
must be made at least five days before the fil-
ing of the brief for which the expansion of
word limitations is sought; the Court will
deny any requests to expand the limitations
contained in Business Court Rule 15.8 that
are filed simultaneously with the brief.40

One requirement of Business Court Rule
15.8 often overlooked by attorneys is the
requirement that every brief filed be accom-
panied by a certification that it complies
with the length limitation of the Rule
15.8.41 Where the court has entered an
order expanding the word limits on a brief,
the attorney filing the brief should file a cer-
tificate indicating that the brief complies
with the word limits set out in the order.
While failure to include this certificate will
usually only result in a directive from the
court that the attorney comply with the
rule, the court will strike any brief where the
attorney filing it does not, or cannot, make
the required certification.

Business Court Rule 17
Business Court Rule 17 sets forth the

case management protocols for the court's
docket. Under this rule, the parties to a
business court case must meet within 30
days of the assignment or designation of a
case to the court to discuss the case manage-
ment issues set out in the Rule.42 Within 15
days of the case management meeting, the
parties must submit a joint case manage-
ment report that indicates their positions
regarding the case management issues.43

After the parties file the joint case manage-
ment report, the court will hold a case man-
agement conference.44 Following the con-
ference, the court will issue a case manage-
ment order governing all case management
issues.45

The deadlines under Rule 17 are calcu-
lated from the filing date of either the order
designating the case a discretionary complex
business or exceptional case or the order
assigning a mandatory complex business
case to a particular business court judge.
The three-day period for service under Rule
6 of the North Carolina Rules of Civil
Procedure does not apply to the deadlines
under Rule 17 of the Business Court Rules;
however, if the deadline for filing a joint case
management report falls on a weekend or
holiday, then the joint case management
report is due the following business day.

Unless the parties agree otherwise, coun-
sel for the first plaintiff listed in the com-
plaint is responsible for initiating and sched-
uling the case management meeting, and
preparing and circulating a first draft of the
joint case management report.46 Moreover,
"[i]f the parties disagree on any issues in the
Case Management Report, they shall
nonetheless file a single Case Management

Report that, in any areas of disagreement,
states the views of each party."47 Thus, the
parties do not have to come to an agreement
on all issues in the case management report
before filing it with the Court. The parties
must, however, submit a joint case manage-
ment report; the court will likely strike any
case management report that is submitted
unilaterally.

Following submission of the case man-
agement report, the court will set a date for
the case management conference. Under
Rule 17.3, "the Court will convene a Case
Management Conference with attendance
by counsel for all parties and their clients . .
. unless the court shall, in its discretion,
excuse the attendance of clients."48

Accordingly, an attorney whose case is
assigned to the business court should con-
tact the office of the business court judge to
whom his case is assigned and determine
whether that judge will excuse client atten-
dance at the case management conference.

Business Court Rule 18.6(a)
Business Court Rule 18.6(a) addresses

discovery motions. Under that Rule, the
court "will not consider motions and objec-
tions relating to discovery unless moving
counsel files a certificate that, after person-
al consultation and diligent attempts to
resolve differences, the parties are unable to
reach an accord."49 This certificate must
contain "the date of the conference, the
names of the participating attorneys, and
the specific results achieved."50 Simply
attaching a string of correspondence to a
discovery motion does not satisfy the certi-
fication requirement of Rule 18.6(a).
Rather, the certificate should be set out on
a separate page from the motion and con-
tain a concise, yet detailed, description of
the discovery conference. The court will
strike any discovery motion that does not
include the certificate required by Rule
18.6(a). 

Misconceptions  Regarding  the  Court
Although the business court has been in

operation for over a decade, there are still
some misconceptions regarding its opera-
tion. 

For example, there is no requirement
that parties waive both their right to trial by
jury and any objection to venue in
Charlotte, Greensboro, or Raleigh as a pre-
condition to transfer of the case to the busi-
ness court. Nor is there any minimum
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amount in controversy requirement for
assignment of cases to the court. 

Finally, the court does not exist to decide
cases in a manner that benefits business. As
the Court emphatically noted in Digital
Recorders, Inc. v. McFarland:

[T]he North Carolina Business Court
was created to provide judicial specializa-
tion in complex business litigation. Th[e]
court's judges do not, however, decide
cases based on the prevailing economic
winds, nor do [they] consider how best
to promote a litigant's business interests.
[Their] oath is the same as that of any
judge in this state—to apply the law and
decide cases without regard to the parties
who are before [the court].51

Conclusion
The business court's website,

www.ncbusinesscourt.net, contains a wealth
of information about the North Carolina
Business Court, including the court's rules,
instructions on electronic filing, and an
index of business court opinions. The web-
site also contains contact information for
each of the court's offices, and the staff at
each office is willing and able to answer any
question regarding the court. �

Judge Diaz has served as a special superior
court judge for complex business cases since
August 2005. Before taking the bench in
November 2001, Judge Diaz practiced law
with Hunton & Williams and served on active
duty as a Marine Corps judge advocate, han-
dling criminal cases at trial and all levels of
appeal, including the US Supreme Court, and
serving as a military trial and appellate judge.
Judge Diaz received his JD from the New York
University School of Law, his MSBA from
Boston University, and his BS in Economics
from the University of Pennsylvania. Judge
Diaz's chambers are in Charlotte.

Jordan Sykes served as Judge Diaz's law
clerk from August 2006-August 2007. He
received his JD from Wake Forest University
School of Law and his BA in Economics from
Princeton University. Jordan is a litigation
associate with Helms Mullis & Wicker, PLLC.
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Christopher Columbus Langdell, former
dean of Harvard Law School, is credited with
popularizing the case method of teaching law
at the end of the 19th century. One hundred
years from now, Voices of American Law will
be named among the initiatives that brought
the case method into the 21st century and
extended the relevance of this learning tool
beyond legal education into legal practice. 

At various times in history, teaching the law
through the analysis of legal opinions has been
given boundless praise and equal criticism.
Once again, the arguments regarding the cred-
ibility of the case method have picked up
recently as the literature regarding human
learning styles increasingly shows that people,
especially those brought up in the eras of tele-
vision, personal computers, and the Internet,
learn better when multiple senses are stimulat-
ed. Rather than argue about its strengths or
weaknesses, a project undertaken at the Duke
University School of Law expands upon the
case method to bring cases alive in a way that
would likely soothe objectors at the same time
as it supports the belief that a legal opinion can
provide a thorough understanding of the law
behind the decision. It's all in the presentation.

Voices of American Law provides innova-
tive educational materials to assist those who
study the law in their understanding of the
Supreme Court and its role in American soci-
ety. The project was originally conceived as a
way to make the case method easier for inter-
national students to grasp, introducing
American Constitutional Law in a way that
was more accessible to those who were newly
exposed to the American legal system. Led by
Professor Thomas Metzloff and producer
Sarah Wood, the series is made up of 12 20-

minute documentary depictions of critical
cases, with five more to be completed in the
coming year. Each documentary includes
interviews with the parties and lawyers who
shaped the case. They tell the stories of the
real people behind the Court's opinions,
making the cases feel more authentic to stu-
dents learning the law from their analysis of
the cases. They can do the same for practi-
tioners using the precedential value of the
cases to shape local law and policy.

Gaining  a  better  understanding  of  the
significance  of  the  Court's  decisions.

The Voices documentaries, which serve as

an extension of the case method, are meant to
"get students ready to understand the signifi-
cance of court decisions," Metzloff says.
Several of the cases that have been examined
for the Voices project are those that Professor
Metzloff has taught for years as a Civil
Procedure professor, but the documentaries
provide something additional. By learning
more about the background of a case,
Metzloff says, "I came to understand the legal
arguments and how they fit together, and
what was actually at stake in the case. I fig-
ured that if I'm learning something having
taught the case 20 times, there's something to
it."

Voices of American Law: US
Supreme Court Cases Meet the
21st Century

B Y L A U R E N C O L L I N S

Every day, Thomas Van Orden passed a granite monument carved with the Ten Commandments
on the grounds of the Texas State Capitol in Austin. Believing that a religious text on government
property violated the First Amendment, he sued the state of Texas to have it removed. Through
interviews with the people involved, the documentary explores the history and context of the
monument, and the story of Van Orden's journey to the US Supreme Court.



Through the project, students have
reported gaining a better understanding of
the reasons a lawyer takes a case and the com-
mitment a party makes when she decides to
fight for a cause. For example, Casey Dwyer,
a recent Duke Law grad, was struck by her
interaction with David Baugh, an African-
American attorney who defended the right of
Barry Black, a Virginia Klansman, to burn
crosses in Virginia v. Black, 538 U.S. 343
(2003). 

"My experience on the project has taught
me to keep in mind that every case has at least
two, and often times many more, sides," says
Dwyer. She has carried this realization into
her work with a major law firm. "The video's
focus on the human elements of the cases has
helped remind me that my work as a lawyer
has real consequences on real people's lives."
Her work on Voices has influenced her deci-
sion to make pro bono cases a significant part
of her work as an attorney. 

Marla Zimmerman, also a recent Duke
grad, learned first hand about the level of
commitment clients challenging what they
deem to be personal rights violations have
through her interaction with a teen who chal-
lenged school drug testing in Board of
Education v. Earls, 536 U.S. 822 (2002). The
encounter has had an impact on her work.
"My experience with the Voices of American
Law project continues to influence my legal
career. As a practicing lawyer, I make it a
practice to analyze and discover the story
behind a legal dispute. I believe that under-
standing the personal backgrounds and moti-
vations of those involved in a case is just as
important as understanding the legal argu-
ments." 

Shortly after work on the series began,
Professor Metzloff integrated the documen-
tary about BMW v. Gore, 517 U.S. 559
(1996) into his Civil Procedure course. As a
test of the impact of the project, half of the
class viewed the video while the other half did
not and the entire class was quizzed. The
results were that those who had viewed the
video showed a significantly better under-
standing of the facts of the case and were less
swayed by the persuasive stance that the
author of the opinion had taken. This indi-
cates Voices enhances students' learning of the
practical skill of assessing factual situations
and applying the law to them. This is an
intended goal of Professor Metzloff who
believes that "law school is about lawyering."
To this end, Voices "[gives students an] inde-

pendent basis to assess the Court's logic and
rationale." What attorney preparing to attack
unfavorable law could not benefit from that? 

Voices  of  American  Law benefits  those
in  practice,  too.

But Voices does not only benefit law pro-
fessors and the students they teach. Practicing
attorneys with limited time and large case
loads can take advantage of the level of analy-
sis given to key Supreme Court cases through
the documentary series. Rather than
researching news articles and broadcasts from
scratch, in addition to reading briefs and
pleadings, attorneys can get a better feel for a
case and its players through Voices. The docu-
mentaries reveal the interaction between the
lawyers and clients in the cases, says Metzloff.
This is most certainly instructive to members
of the practicing bar dealing with similar
issues and clients.

Having collected additional, candid infor-
mation about the case, the documentarians
present it in a form that is engaging, both in
its content and format. Voices responds to the
current research that overwhelmingly finds
people learn better when multiple senses are
stimulated. "Most people learn better when
they have multiple sources of information,"
says Wood. "You read the case and you get
something out of that. You see the case, and
you get something out of that. Because of the
way that people learn, you get something
visually that you don't get from reading." 

Each Voices of American Law documen-

tary includes the litigation and a journey
through the events leading up to it as well as
personal interviews with many of the people
involved. As an added bonus, the Voices web-
site, www.voicesofamericanlaw.org, includes
various documents from each case including
pleadings, transcripts, amicus briefs, news
articles, and evidence raised in the cases being
explored. Thus, the series presents the case in
many dimensions.

Examined  cases  can  be  important  to
state  litigation  or  extend  beyond  daily
practice  to  the  creation  of  policy
change.

Though each clip is about a Supreme
Court case examining constitutional and fed-
eral law issues, the documentaries are often
directly relevant to issues likely to arise even in
a practice limited to state law. One such exam-
ple is the issue of takings and eminent domain,
examined through a greater look at the deci-
sion in Kelo v. New London, 545 U.S. 469
(2005). The decision in Kelo, in which the
Supreme Court upheld economic develop-
ment takings of unblighted, residential proper-
ty as an extension of the idea of "public use,"
caused immediate reactions in states across the
country, including North Carolina. A review
of the opinion might make it easy for the prac-
titioner to intuit the logic and legal position of
a homeowner afraid of losing her land or a
government official wishing to sustain a small
municipality, but falls short of helping one
fully understand the extent of the emotions
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Pharmaceutical company, Pfizer, was at the center of the planned redevelopment in Kelo v.
New London, which sparked the city of New London's actions to exercise its power of eminent
domain. Above are the modern offices of Pfizer's headquarters. Kelo's home is on the back side.
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involved on either side of the controversy.
Beginning shortly after the Court's ruling,

and as recently as August 2007, editorials and
news stories expressing concern in North
Carolina demonstrate that the issues raised in
Kelo have consistently remained on the agen-
da of the citizenry and state and local govern-
ments beyond the boundaries of New
London. A call for legislation protecting
North Carolina citizens from eminent
domain abuse was made after Kelo was decid-
ed and news accounts that the General
Assembly planned to consider the issue were
reported in September of 2005, just months
after the Supreme Court released its opinion.
Thus, litigation on this issue may be ahead of
some North Carolina practitioners, giving rise
to a need for better understanding of the
Court's decision. 

Though the reader knows from the opin-
ion that the city had been declared a "dis-
tressed municipality" under state guidelines,
mightn't it mean more to a practitioner repre-
senting a similar client to know that the city of
New London is only one mile by six and was
fully developed before the economic develop-
ment plan considered by the Supreme Court
was presented? The opinion clearly points out
that increased tax revenue was a goal of the
plan but fails to include the fact that property
tax was the prime method of raising funds for
municipality functions and, before the plan,
56% of the land base in the city was non-tax-
able. 

For one representing a property owner, an
attorney may wish to understand the life fac-
tors that make one staunchly stand up for her

right to retain her
property. Perhaps it
makes a difference in
asking yourself
whether you would
have taken Susette
Kelo's case to know that she was recently
divorced, returning to the town where she
grew up, and that the house she fought so fer-
vently to save was one that she watched sit
empty for more than two years before she was
able to purchase it and fix it up as her own.
One might care to know that Kelo's other
neighbors who decided to fight for their
homes were older, in their 70s and 80s, and
depended on Kelo, as the younger and
stronger resident, to help them wage their
fight. It might also matter that Kelo was pres-
ent when one of her neighbors was physically
removed from his home, which had been con-
demned and was subsequently torn down.
From her account, one might imagine the
responsibility she felt and recall it when a
client facing a similar challenge walks through
the door.

For those who became lawyers to change
the world, consider documentaries about one
of the many cases that, according to Wood,
were specifically selected to provide insight
into the use of litigation to affect policy. These
have been cases that involved prominent insti-
tutions like the University of Michigan in
Grutter v. Bollinger, 539 U.S. 982 (2003), and
significant legal interest groups like the ACLU
in Earls. The documentaries study the means
by which these institutions position them-
selves to challenge and change law. No matter

the incentive for sustaining a legal career, Voices
has a case that will be relevant to one's goals
and practice.

The reason that students have as much to
gain from the Voices of American Law series is
clear for Metzloff:

Even the most ardent supporters of the case
method recognize that after many months
(or years) of the same type of analysis, stu-
dents can easily become bored or angry
with the case method. If the power of the
case method can be extended so that the
richness of actual disputes can be explored
more fully, certainly that is a worthy goal.
Documentaries on the "master cases" offer
that possibility.
This idea is easily extended to the practic-

ing attorney. It is not a stretch to imagine that
practitioners, having studied cases over many
years, can become frustrated with the tradi-
tional review of case law and are able to bene-
fit from more information and detail to help
them understand, embrace, and use legal opin-
ions as precedent in their arguments. That
frustration is no longer an obstacle, at least
with regard to the 17 pivotal US Supreme
Court cases that can now be studied in vivid
detail through the Voices of American Law
series. �

C O N T I N U E D O N P A G E 3 8

Susette Kelo's home.
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As a result of repeated and persistent
requests by his friends and family to write his
autobiography, Greensboro attorney Dick
Douglas has done just that. He recently pub-
lished The Best 90 Years of My Life. It is a fas-
cinating account of a good man who has been
blessed and continues to be blessed with love,
humor, good health, and a sharp mind. 

Douglas' description of his boyhood,
growing up in Fisher Park in Greensboro,
North Carolina, tells of a time when our par-
ents or grandparents were children. By telling
about his life, Dick Douglas gives the reader a
glimpse of life growing up in Greensboro in
the 1900's and tells something of
Greensboro's history and its people. Douglas
is adamant that he did not set out to write a
history of Greensboro. However, these first
chapters alone are reason enough to read this
wonderful book. 

Life was different when Douglas was a boy.
The days were slower. Those were barefoot
days, which for Douglas continued on into
his high school years. Douglas writes of being
barefooted in downtown Greensboro on a
cold day and having a stranger buy a pair of
shoes for him. When he arrived home, his
father saw his new shoes and asked the seven
year old Douglas about it. His father, who was
a prominent attorney, was mortified. Douglas'
father returned the shoes to the shoe store
telling the owner to donate the shoes to a
charitable organization. 

Douglas' Boy Scout adventures include
being selected with two other scouts to go on
an African safari with world renowned pho-
tographers Martin and Osa Johnson. Douglas
was only 15. When I was a boy, my father told
me stories about his boyhood friend, Dick
Douglas, and a night in Africa when Douglas
was in the back of pick-up truck with a wire
cage around the truck bed. During the night,
lions chewed the tires of the truck while

Douglas and the two other scouts listened. I
thought this was one my father's tall tales.
However, when I later became a Boy Scout, I
saw a cartoon depiction of Douglas' adven-
ture in my Boys' Life magazine. The cartoon
showed the lions and the pick-up truck and
Dick Douglas in the back of the truck. I then
realized that Douglas was a real life explorer
whom my father had known. 

In his autobiography, Douglas also writes
about being required to keep a journal during
his African safari. The scouts' trip was spon-
sored by Putnam Publishing House. Part of
the reason that these three scouts were select-
ed to go to Africa was for their writing ability.
The three journals were combined into a best
selling book entitled, Three Boy Scouts in
Africa. 

Several years later, Douglas had a similar
adventure in Alaska and authored A Boy Scout
in the Grizzly Country. This Alaskan adven-
ture included exploring volcanoes and hunt-
ing whales. Both of these books were authored
by Douglas before he had completed his first
year of college. 

Putnam Publishing House had sponsored
Douglas' trips to Africa and Alaska. After
Putnam published Douglas' two adventure
books, Douglas went on speaking tours to
promote the books. It was during this time
Douglas met George Putnam, the owner of
the publishing company and Putman's wife,
who just happened to be Amelia Earhart.
Douglas was a guest in their home when he
was a college student at Georgetown College.
During one of these visits, Earhart took
Douglas for a ride aboard her auto gyro. Can
you imagine riding with Amelia Earhart in
her auto gyro?

Douglas' accounts of his college years and
his law school years at Georgetown College in
Washington, DC, are also interesting, espe-
cially to attorneys. After he graduated from

law school
he went to
work with
the FBI.
D o u g l a s
tells a
h u m o r -
ous story
a b o u t
giving J.
E d g a r
Hoover
a cigar as an
announcement of the birth of
Douglas' first child. Previously, Douglas had
secretly followed Hoover to find out where he
purchased his cigars. After Hoover left the
cigar store Douglas went into the store and
asked the salesman for Hoover's favorite cigar.
Later, when Douglas handed Hoover the cigar
in a glass tube, Hoover asked, "How did you
know this is my favorite cigar?" Douglas
replied, "Mr. Hoover, I am an FBI agent, and
I can find out anything." 

After World War II, Douglas began the
practice of law in Greensboro in the fall of
1945. He has been practicing law in North
Carolina for over 60 years. In his book he tells
many stories about interesting cases and char-
acters. 

One of the good things about reading this
book is that you can call the author at his
office in Greensboro five days a week to dis-
cuss what it was like to sail off the coast of
Alaska hunting whales in 1929, or you can get
him to tell you about the time when he shot a
lion with a homemade bow and arrow when
he was 15 years old. 

If you want to read an interesting book
about a good man who is living a wonderful
life, I highly recommend The Best 90 Years of
My Life, by Greensboro attorney, Dick
Douglas. �

Book Review—The Best 90 Years
of My Life

B Y R O B E R T D I C K D O U G L A S J R . ,  R E V I E W E D B Y D A V I D B E N B O W
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It is not unusual for there to be several
generations of lawyers in one family in North
Carolina. However, in Guilford County there
is a remarkable situation regarding the evolu-
tion from generation to generation of lawyers
and judges. 

The Dick-Douglas family stretches back
to John McClintock Dick (pictured below)
who was born in eastern Guilford County in
1791. His father was a farmer and when John
reached manhood, his father offered him the
choice of a good farm or a college education.
John chose an education and went to the
University of North Carolina and then read
law and acted as a clerk in a lawyer's office.
He obtained his law license and began to
practice in Greensboro, where he lived and
worked until his death in 1861. During his
lifetime he was in the North Carolina Senate
on two separate occasions for four terms, and
served as a Superior Court Judge from 1835
to 1861. 

Judge Dick and his wife Parthenia
Williamson Dick reared a large family, one of
whom was Robert P. Dick. Robert Paine
Dick (pictured above), born in 1823 in

Greensboro, attended the Caldwell Institute
and entered the University of North Carolina
in 1840 from which he graduated in 1843.
He returned to Greensboro and spent the
next two years studying law under his father
and George C. Mendenhall. Obtaining his
law license in 1845, he began practicing in
Wentworth but upon his marriage in 1848 to
Mary Eloise Adams, he moved back to
Greensboro where he continued to live until
his death in 1898.

In 1853 he was appointed United States
District Attorney for North Carolina where
he continued service until February 1861. He
served as a delegate to the National
Democratic Convention in Charleston,
South Carolina, in 1860. During the Civil
War he was a member of the Council of
State, and in 1864 he was elected state sena-
tor from Guilford County.

On May 29, 1865, he was appointed
United States District Judge for North
Carolina by President Andrew Johnson, but
he declined the appointment. In April 1868
he was elected an associate justice of the State
Supreme Court where he continued to serve

until 1872. On June 7, 1872, he was
appointed by President Grant to be judge of
the United States District Court for the
Western District of North Carolina where he
served until his death in 1898. In 1878, in
conjunction with Superior Court Judge John
H. Dillard, he founded the Greensboro Law
School, commonly known as the Dick &
Dillard Law School.

Judge Dick had a daughter, Jessie
Madelyn Dick, and in June 1874 Ms. Dick
married Robert Martin Douglas (pictured
below). Douglas's father was Stephen A.
Douglas, United States Senator from Illinois,
candidate for the Democratic party for presi-
dent, a participant in the famous Lincoln-
Douglas debates, and served as a judge in
Illinois. Judge Douglas, as he was often
called, married Martha Martin, who was the

daughter of Robert Martin and the grand-
niece of Alexander Martin, first governor of
North Carolina under the Constitution.
Robert Martin Douglas was born in 1849
and was educated at Georgetown University.
After serving as a private secretary to

A Guilford County Legal Dynasty
B Y G .  S T E V E N S O N C R I H F I E L D

John McClintock Dick

Robert Martin Douglas

Robert Paine Dick
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President Grant, he was appointed United
States Marshall for North Carolina until the
state was divided into two districts, at which
time he became marshall for the Western
District. At the expiration of his term of
office he studied law, was admitted to the Bar
in 1885, and began to practice in
Greensboro. In 1896 he was elected associate
justice to the Supreme Court of North
Carolina. Upon expiration of his term of
office he resumed the practice of law in
Greensboro, dying in 1917.

The Douglas' had two sons, Robert Dick
Douglas and Martin F. Douglas, both of
whom became lawyers and practiced in
Greensboro. Robert Dick Douglas was edu-
cated at Georgetown Law School and was
admitted to practice in North Carolina in
1897. In addition to being a practicing
lawyer, he served as postmaster of
Greensboro, attorney general of North
Carolina, and was the author of Douglas
Forms, an invaluable practice tool for lawyers
in North Carolina for many generations. He
also served as a trust officer of a bank during
the late 20's and early 30's. 

On July 23, 1912, Robert Dick Douglas
Jr. (pictured above, right) was born, the son of
Robert Dick Douglas and Virginia Land

Brown Douglas. Dick, as he is still known at
age 95, was educated at Georgetown
University and licensed to practice law in
1936. After practicing law for several years, he
entered the FBI and continued until 1947,
when, at the invitation of his father, he
returned to Greensboro and commenced
practicing with the firm Douglas & Douglas.
In the mid 1950's Thomas P. Ravenel joined
the firm, and in 1960 the firm became known
as Douglas, Ravenel, Josey & Hardy. The firm
continues to practice under the masthead
Douglas, Ravenel, Hardy, Crihfield & Hoyle. 

Dick Douglas has three children, two girls
and a son—Robert Dick Douglas III. Bob, as
he is known, was educated at the University of
North Carolina and was admitted to the Bar
in 1968. He practiced with his father's firm
for several years and was selected as one of two
assistant public defenders. He served in that
position for a number years, then returned to
practice in his father's firm where he contin-
ues to this date. Thus Bob is the sixth genera-
tion of lawyers from this family to have prac-
ticed in Guilford County. Rumor has it that
Bob's son, Robert Dick Douglas IV, and his
daughter, Landy, are both now thinking of
practicing law! How long will this go on?

Another family descendant is Martin

Douglas Berry, known as Doug Berry, prac-
ticing law in Greensboro. He is a grandson of
Martin F. Douglas mentioned above. �

Steve Crihfield is a State Bar Councilor and
member of the State Bar’s Publications
Committee.

Robert Dick Douglas Jr.

PPrreessiiddeenntt''ss  MMeessssaaggee
((ccoonntt..))

will face over the next several decades as our
population increases. My remarks (in part) on
the occasion of the court's birthday event were
as follows:

I am honored to bring you greetings from
all the lawyers of NC on this special day.
Happy birthday to the court of appeals, and
thank you to the judges, clerks, and court
personnel who have served it over its 40 year
history. Their hard work and devotion to
duty have established and maintained the
court of appeals' reputation as a citadel of
judicial excellence in NC and across the
country.

It is hard for me to believe that over three
decades have passed since my first appear-
ance in this courtroom. 

I was in awe then and even more so today
because I now know first hand how signifi-
cant the court's decisions are to the people of
NC. Because of the volume and nature of its

docket, the court of appeals speaks regularly
through its published opinions to the people
of the state about what the law is and what the
law means regarding the everyday problems of
our people. Such matters as divorce, property
settlements, land title issues, business disputes,
personal injuries, workers' compensation
claims, administrative rulings on governmen-
tal decisions, and the jurisprudence of our
criminal justice system are its bread and but-
ter. The "green books" in which its opinions
are published were few in number when I
began to practice, but now number 181. The
work of this court provides the intellectual
food for thought consumed by the lawyers of
our state in deciding how to advise their
clients about legal issues that arise each day in
all 100 counties of NC.

Today, the population of NC is about
twice as large as when the court of appeals was
created in 1967. The court itself has grown by
more than 100% from its original size of six
judges. Needless to say, the work load of the
court of appeals will continue to grow and
likely require the court to expand again. 

The creators of the court of appeals were
prophetic in recognizing the need for an
intermediate appellate court in NC. Its value
has been proven. It is an oracle for the rule of
law. I don't know how we could operate
without it. I hope that the citizens of NC
and their elected representatives will always
see that it must be well supported, because it
is an essential element of our judicial system
for the benefit of all NC citizens. 

***

Like the court of appeals, the State Bar
Council is celebrating a birthday in 2008, its
75th. The council and the Bar staff are busy
with the regular business of the Bar, and as
you can see, we are also working on T-2
(Transition) projects. I think we can be excit-
ed about our future while we celebrate our
history. �

Irvin W. Hankins III is a partner with the
Charlotte firm of Parker Poe Adams &
Bernstein, LLP.
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A
s I've gotten older, I've
felt several compelling
urges to try new hobbies
and experience things
that I've dreamed of

doing, but something always intervened
betwixt the preparation and the fulfillment.
Perhaps it's my version of a mid-life crisis;
my wife Kari says it was a latent but virulent
form of Attention Deficit Disorder that
finally took hold of me. Whatever the rea-
son, during the last two years I've become a
falconer, or more accurately an "aus-
tringer"—one who trains and flies hawks
(but because no one has ever heard of that
term, we'll just stick with the more mun-
dane usage).

During the autumn of 2006, while
spending as much time as possible with
Fiona, my newly captured wild Redtail
hawk, I was holding court in the northwest-
ern counties of Ashe, Alleghany, Wilkes, and
Yadkin. Because a daily commute to and
from High Point would cut into my avail-
able training time, I carried her with me to
court in a specially designed travel box and
would take her outside for exercise during
the lunch break. In the evenings after court
ended, we'd pick a suitable flying spot and
work on whatever portion of her training to
which she'd progressed. Needless to say, the
word got out that "Judge Craig's got a hawk
with him," and I'd attract a sizeable crowd
during some of the training sessions. I even
showed her off in my chambers to the court
personnel and lawyers. At home, word got
back to Steve Crihfield, State Bar councilor
for the 18th District and member of the
Publications Committee. He approached
me about doing an article for the Journal. I
agreed, but since this topic is extremely tan-
gential to the world of legal affairs, I urged
the editors to print it only if they were real-
ly hard up for something to print. Well, here
it is, so I'm assuming that times must be

tough for this formerly august publication. I
decided that an "FAQ" format would be
best.

What  is  falconry?  
Falconry is the sport of using trained rap-

tors, such as falcons, hawks, or eagles, to catch
game animals. It is generally acknowledged to
be the world's oldest known sport, with writ-
ten or pictorial evidence going back over
4,000 years. It got its start in China, spread to
the Middle East and Africa, and was particu-
larly popular in Europe during the Medieval
and Renaissance periods. Currently in North
Carolina, there are approximately 100 licensed
falconers; of that number, about half possess
birds at any given point.

How  did  you  become  interested  in  the
sport  of  falconry?

I was always fascinated by raptors when I
was a boy. When my aunt, an elementary
schoolteacher in the foothills of North
Carolina, gave me a taxidermy mount of a

juvenile Redtail hawk that one of her students
had donated to her class, I gazed upon that
hawk every day as it sat on the dresser in my
room and I dreamed of owning a live hawk.
Forty years later, when I turned 50 in late
2005, I happened to read a magazine article
on falconry. I said to myself, "Old Man, if
you're ever going to try this, you'd better
hurry up!" I did a Google search for "falconry
in NC," and the "North Carolina Falconers'
Guild" turned up. I emailed the president,
Larry Dickerson, who lives in Statesville, and
asked if I could accompany him on a hunt. He
graciously agreed, and from the last weekend
in 2005 until the falconry season ended in late
February 2006, we went squirrel hunting with
his Redtail every Saturday, weather permit-
ting. I was thoroughly hooked. The beauty,
athleticism, and courage of these birds are
remarkable. It's like having a little feathered
fighter plane on your wrist!

What  does  it  take  to  become  a  falconer?
Birds of prey are protected species under

Fiona the Redtail Hawk
B Y J U D G E J O E C R A I G

Judge Craig in chambers with Fiona, a Redtail hawk.



federal law, and the sport is highly regulated.
From the very beginning, every falconer I
spoke with emphasized that obtaining one's
apprentice falconry license was a long, time-
consuming process that required lots of prepa-
ration. Then, once I had a hawk in my pos-
session, daily care, training, and interaction
with the hawk was compulsory. So I went into
this pastime with my eyes open. I first had to
find a sponsor, who must be a licensed gener-
al or master falconer. Larry Dickerson gra-
ciously agreed to carry this burden. Then I had
to study for a federal examination, adminis-
tered by the NC Wildlife Commission. I
passed the exam in April 2006. Next, I began
building my aviary, or "mews," which again
had to meet certain federal regulatory specifi-
cations. I completed the construction of my
mews in July 2006 and a NC Wildlife
Commission biologist traveled from Raleigh
to High Point to inspect it. When I passed
that hurdle, the commission sent my applica-
tion to the US Fish and Wildlife Service. In
August, I was the proud owner of a permit
from the US government that allowed me,
now an official apprentice falconer, to trap and
possess one wild juvenile hawk (known as a
"passage" hawk). 

As  an  apprentice  falconer,  what  species
of  raptor can you  possess?

One juvenile wild Redtail hawk, Red-
shouldered hawk, Broad-winged hawk, or
American Kestrel. 

Why  did  you  choose  a  Redtail  hawk?
Redtails are plentiful, versatile, relatively

easy to train, highly intelligent, and relatively
docile. (I emphasize the word relatively; deal-
ing with a wild critter wearing a perpetually
indignant expression and armed with rapier-
sharp beak and talons ain't a piece of cake.) I
wanted it to be large enough to handle the pri-
mary species of prey I planned to hunt: cot-
tontail rabbits and squirrels. Redtails are the
most common species trained by apprentices,
so there's plenty of instructional literature on
how to train them. I've also learned they are
very forgiving of rookie mistakes and don't
hold grudges, despite having phenomenal
memories. Fiona has met every one of my
expectations; although she has her occasional
"moments," she is a gentle and tolerant sweet-
heart of a bird.

How  and  where  did  you  capture  her?  
On Labor Day, September 4, 2006 (the

first day my
trapping permit
allowed me to
start looking),
my sponsor,
Larry, took me
to the area sur-
rounding the
Piedmont Triad
International
Airport and we
trapped her
near the I-
40/Highway 68
interchange.
He had a
domed cage
made of wire
mesh and he
placed a live
gerbil inside.
On the outside of the cage were about 100
loops of monofilament fishing line, tied into
little nooses. We drove around looking for
juvenile Redtail hawks (born the previous
spring), which typically perch in dead trees or
power poles, surveying the immediate area for
rodents. "Juvies" are easily identified and dis-
tinguished from the adult. Even though they
are full-sized at four to five months, they don't
possess the characteristic red tail feathers
(actually burnt orange in color) until they
molt their feathers after their first birthday.
Fiona was atop a power pole, and as we drove
by, we tossed out the cage. It took her about
20 minutes, but she finally sailed down to
check out the gerbil. She got her talons entan-
gled in the nooses, and we moved in, throw-
ing a blanket over her to calm her. We then
undid the nooses and took her home! (And
no gerbils were harmed.) 

How  big  is  she?
When Fiona was trapped, she weighed

slightly over three pounds. She stands about
22 inches tall and has a wingspan in excess of
45 inches. She can exert 250 pounds per
square inch of pressure with her talons and her
beak can crack open a squirrel skull. The
female Redtail is approximately one-third larg-
er than the male of the species. She's a big ol'
gal, all right. But really, she's a sweetheart
around people. Just don't let her see the fami-
ly Chihuahua. 

How  do  you  train  a  wild  hawk?
The training starts immediately after you

get her to her mews. Before the blanket is
lifted, she is fitted with leather gauntlets and
two long straps called jesses. A length of
braided rope is clipped to the jesses, and
when she is released, she is held firmly by the
jesses, using a heavy leather glove. The first
48 hours or so, I spent as much time with
her as I possibly could, sitting with her in a
quiet, dark place, talking to her and calming
her. Fiona was terrified, as I'm sure it seemed
to her that she'd been captured by space
aliens and taken to the mother ship! She was
never aggressive, but every time I came
around, she kept her mouth open and her
feathers puffed up, much like a cornered cat.
The next major step was to get her to avert
her eyes from me momentarily and bend
over to take food from my glove. As I gained
her trust, we progressed to getting her to hop
to my fist to take food, then to flying across
the room. All this time, I was bringing her
weight down from her trapped weight of
49.5 ounces to around 41 to 42 ounces.
After a couple of weeks of daily work, her
weight had dropped to the point where she
was totally focused on me as her source of
food. I tied her to a light tether and we went
outdoors for the first time. Eventually, she
was flying approximately 100 feet to me
while tethered. Then we began free flights;
she learned to follow me around the neigh-
borhood like a flying dog, coming to my fist
to accept a tidbit of meat every time I blew a
special whistle. We eventually progressed to
hunting flights in the country. The first few
months I had her, I took her to court with
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Fiona in her second hunting season with mature plumage.
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me often, and now she is thoroughly used to
large crowds of people. So far, she has visited
seven courthouses.

What  do  you  feed  her?
I give her a varied diet: mice, squirrel,

rabbit, chicken necks, dove breasts, goose
meat, pheasant, and venison are among the
meats she enjoys. The meat doesn't have to
be live, but it must be fresh. I keep a freezer
full of dead critters and thaw them out one
at a time. Now that she's actively hunting,
she gets to eat the squirrels she catches. I have
to be careful not to let her eat too much or
else her weight balloons to the point that she
won't respond to me and I can't fly her.
With a full craw, she would likely ignore me
and fly off, never to return! 

How  often  do  you  hunt  with  her?
During falconry's hunting season

(October 15 - February 28), I try to average
around three times per week, but this varies
depending on my schedule and the weather.
During the 2006 Christmas holidays, we
were lucky enough to fly almost every day.

If  you  can't  hunt  on  Sundays  and
you're  holding  court  during  the  week,
how  can  you  average  three  times  per
week?  

Lawyers and DA's don't like me to hold
court after 3:00 on Friday afternoons. Then
there's all day Saturday. And why do you
think we don't open superior court until
10:00 on Monday mornings? It's a vestige of
the old days, when all superior court judges
had hawks or falcons on their wrists as they
"rode the circuit" from courthouse to court-
house. Don't be so nosy. 

What  has  she  caught  and  killed?
So far, she's tallied ten squirrels and a rab-

bit. She's capable of taking quail and pheas-
ant, and even ducks, while geese or turkeys
would probably be too large and heavy to
subdue. Cats and small dogs often pique her
curiosity, and so I have to be careful in that
regard. Infants and small children do not
interest her.

Isn't  falconry  a  blood  sport  like  cock-
fighting  or  dog  fighting?

No. While it does involve the capture and
killing of small animals, I am merely opening
a window and entering the natural world of
the hawk, where killing for food is essential for
survival. Fiona would be catching rabbits,
squirrels, and other rodents on her own in the
wild, and she has come to view me as a trust-
ed partner who helps her find prey. The so-
called "blood sports" pit animals of the same
species against each other in fights to the death
while people place bets on the combatants; fal-
conry isn't about competition or winning, and
it certainly doesn't involve "hawk vs. hawk"
fights. It's about building an intimate relation-
ship with a wild animal, which allows me to
experience the thrill of observing and assisting
one of the most beautiful and deadly aerial
creatures as it flies about in search of prey.

How  long  do  Redtail  hawks  live  and will
you eventually  breed  her?

In captivity, they can live 15 to 20 years.
In the wild, it would be unusual for a Redtail
to live more than five to seven years.
Although Redtails have few natural preda-
tors, it's a tough life out there: poor hunting
or flying ability, damage to feathers while
hunting, injuries, disease, a natural decline in
the available food population, extreme
weather conditions, loss of habitat, collisions
with cars, and electrocutions from transform-
ers all take their toll. A surprising but well-
documented statistic on Redtail mortality is
that 75% of first-year hawks do not make it
to their first birthday. So in a very real sense,
I'm granting Fiona a reprieve by removing
her from this grim statistical scenario.

I do not plan to breed her because the reg-
ulations make it tough to attempt this with
wild Redtails; besides, they're so plentiful that
it's much easier just to go out and trap anoth-
er rather than putting oneself through the
time-consuming ordeal of breeding and rais-
ing raptors, with no assurance of success.

Do  you  plan  to  keep  her  after  the  hunt-
ing  season,  and  if  so,  how  long?  

After February 28, when the falconry

hunting season officially ends, the birds are
traditionally put up in their mews and fed
back up to their original "trapped weight" to
ensure sufficient nutrition for them to shed
and re-grow their feathers successfully ("the
molt"). Throughout mid-spring to late sum-
mer of 2007, Fiona gradually shed all of her
old feathers and new ones grew in. I reac-
quainted her with the routines of hunting and
slowly brought her weight back down to
around her "flying weight" of 41 ounces so
that she was ready to hunt again by early
November 2007. At virtually any time, I have
the option of feeding her a big meal, taking off
her leather gauntlets and jesses, and setting her
free. She'll go right back to being a wild hawk,
but as a much-improved hunter for squirrels
and rabbits. Since they are so readily available
as menu items, she'll never go hungry. Such
an option nearly became a necessity when I
broke my leg on December 17, 2007, during
an outing with Fiona. Fortunately, Larry
agreed to keep her until I recovered.

As a result of our abbreviated 2007-08
hunting season, I'll probably "redshirt" her,
keeping her through the molt and hunting
with her at least one more season this
autumn; but a large part of the fun of this
sport is training a wild juvenile hawk to let
you be her hunting companion. I'll most
likely let her go and trap another young
Redtail in 2009, beginning the process all
over again.

How  long  do  you  plan to  be  a  falconer?  
Fiona has captured my heart to such an

extent that my wife Kari calls her "The Other
Woman." As long as Kari will let me, and as
long as I'm physically able to run around in
the dense woods and briar thickets, I intend
to stay involved in this captivating pastime.
Got a patch of mature hardwoods or some
overgrown fields in the Piedmont? Give me a
call between October and February, and let's
go hawkin'! �

Judge Craig is the resident superior court
judge for District 18-B, Guilford County, in
High Point. He was in private practice for 20
years before being elected to the bench in 2002.

AAmmeerriiccaann  VVooiicceess  ((ccoonntt..))

Lauren M. Collins is head of Reference

Services at Duke University Law Library. She
received a Master of Science in Information
from the University of Michigan in 2003 and
her JD from the University of North Carolina in

1994. She has practiced employment law in
North Carolina and Michigan and provided
anti-harassment training to union employees for a
national law firm. 
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"I want to tell you a story," I said.
My wife looked up from her plate of

spaghetti. "What?" she said.
"A story. I want to tell you a story about

why I've decided I'm not going to quit."
Sharon put her fork down on her plate and

give me the here we go again look. "Is that all
we are ever going to talk about for the rest of
our lives?" she said. "You do realize that is all
we talk about, don't you?"

I pushed the plate of food in front of me
away. "Not any more," I said. 

"And not eating either, this must be seri-
ous," Sharon said.

"A ghost came into my office today," I said.
"That's why I'm not going to quit...."

* * *

Sharon was right. Quitting was just about
the only thing we had talked about for the last
three months. At least, it was all I ever talked
about. And I had been thinking about it a lot
longer than that. I had had enough. It was
time to do something else.

It's not that there wasn't enough time in a
day; after ten years I was over the idea that, as
a legal aid attorney, I was sent into the world to
save every soul languishing below the federal
poverty guidelines. I could pack up my sword
and shield most days and go home after the
obligatory eight hours, and on weekends I
drank my beer without too many glances back
toward the files piled up on my desk at the
office. That wasn't it.

It was the client who filed a complaint with
the Bar because I refused to put up a trial wit-
ness who told me he was going to lie—he
owed my client a favor, he said. It was the
client who left my office in a screaming rage
because I told her that she wasn't going to get
$500 a month in child support from a father
who made seven dollars an hour. It was the
person who ripped the rearview mirrors off my

car, and let the air out of the tires, in the court-
house parking lot during an even nastier than
usual child custody hearing. It was . . . 

Well, multiply them all by a factor of about
ten. I had had enough. It was time to move on;
it was time to quit. . . . 

* * *

"A ghost?" Sharon said.
"Yes," I said. "A ghost."
Sharon stood up from the table.
"Don't get up," I said. "I mean it, I saw a

ghost."
Sharon picked up her plate and took it into

the kitchen. "I'm listening," she said.
I didn't say anything. Sharon came back to

the table. She looked at me; she stood there for
a second, looking, standing behind her chair.
"What is it?" she said.

"Sit down - please."
She sat down.
"Her name was Dolly Blanchard. She's

dead. Died ten years ago. She walked into my
office today," I said.

"Eliot—?" 
"I know, I know. It's crazy. Just let me fin-

ish." 
"Okay," Sharon said. "Like I said, I'm lis-

tening."
I started again, "There was a difference

between Dolly Blanchard and her ghost
though. The ghost had all her teeth. Dolly was
missing most of hers. When she smiled, there
were holes in her face, that's one of the things
I remember about her. 

"And the ghost was younger, too, about ten
years, I'd say. But it was her all right. Right
down to the way Dolly always hung her head
and looked at the floor when she talked to you."

I stopped to see if Sharon would say any-
thing or show any response on her face. She
didn't, so I went on. . . . 

"It actually scared me a little, at first. The

ghost sat in the chair across from my desk and
I could close my eyes and hear Dolly's voice
clear as day. The voice was exactly the same.
The same way of talking. 

"You see, Dolly never finished a sentence.
She always had her head down, looking at the
floor, and she always stopped somewhere in
the middle of what she was saying; sometimes
she actually got close to the end before she
stopped, but she always stopped somewhere
and then she would look straight at you. It was
like a plea; please understand, please make it
make sense, please help me. 

"And her ghost did exactly the same thing.
That's why I know who it really was," I said.

"Who it really was?" Sharon said.
"Yes. Oh, she was disguised, all right, but I

know who she was." 
"Eliot—?"
"Oh, don't worry. I'm not losing it. You'll

see," I said. "You'll see."
"You're confusing me," Sharon said. "You

said the ghost was ten years younger, so how
could it be—?"

"Her daughter. The ghost said she was
Dolly's daughter. I mean, it was Dolly's
daughter, but Dolly was there too—that's
what I mean."

"Oh," Sharon said, softly. "What did she,
or they, want?"

A Ghost Story
B Y B L A N E Y E .  H I N E S

F I C T I O N  W R I T I N G  C O M P E T I T I O N  -  S E C O N D  P R I Z E

The  Results  Are  In!

In 2007 the Publications Committee
of the State Bar sponsored its Fourth
Annual Fiction Writing Competition.
Ten submissions were received and
judged by a panel of six committee
members. A submission that earned sec-
ond prize is published in this edition of
the Journal. The first place story will
appear in the next edition of the Journal. 
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"She wanted to know what happened
when Dolly was my client ten years ago."

"Who?"
"The daughter."
"Couldn't Dolly the ghost tell her that?"

Sharon said.
"Sharon, don't be a smartass," I said. "Let

me tell my story." 
"Sorry. Go on. I don't suppose you can tell

me about it, about Dolly's case?" Sharon said.
"No." 
"Did you tell her? The daughter?"
"Yes. Maybe I shouldn't have. But her

mamma is dead, so I did. Besides, Dolly was
right there with her. I could swear she was. So
I told her. . . ."

* * *

"They're not going to let you see the kid,"
I said.

Dolly looked at me; she looked at my face
as if she was searching it for some meaning
beyond the words.

"I'm sorry," I said. I put out my cigarette
and lit another one right behind it. Dolly was,
as usual, passive and uncomprehending on the
surface, but the tension in the air between us
told me that a lot was going on behind that
catatonic face. She looked down at the ground
again. People walked around us, going in and
out of the courthouse. 

"I know," Dolly said. "It ain't like I don't
know. I know I can't be her momma."

Dolly was a drunk. A bad drunk. She stayed
drunk for five years. Her daughter was seven,
and she hadn't seen her since she was four.

"Can't you tell them I don't want to take her
away? Can't you tell them that? I know I ain't
fit—I just want to see her. Just once in a while.
I can't be her mamma. But can't they let me see
her once in a while? She don't have to be alone
with me." There were tears in Dolly's eyes. 

And Dolly tried to kill herself, too. Twice.
The second time she tried it with a shotgun.
But she was drunk and the shotgun went off
next to her ear, making her deaf in that ear,
instead of taking her head off.

"I know I ain't fit," Dolly said.
Once Dolly sat in my office for half-an-

hour and cried. She sat in the chair across from
my desk and hugged herself, and shook with
crying. I left her there. When she was done, I
brought her a cup of coffee. 

"I'll try," I told her. "I'll try."
We tried for a year. The court ordered eval-

uations. The evaluations took nine months. We

went to court at least five times. Motions for
this, motions for that. Dolly saw her daughter
once, for 20 minutes, supervised by the
Department of Social Services. 

"I don't think we can agree on any more
visitation. I'm sorry, Mr. Davis," was all the
father's lawyer would say. And when he said it,
the father's whole clan looked on with sullen
hatred. They smiled when Dolly and I slunk
away.

So finally, we were going to fight it out.
Have our day in court. I told Dolly that the best
we could hope for would be supervised visits
with the child. I know Dolly lived for that small
hope. Now, the day of battle was here.

But, Dolly dropped dead. I went to court
on the day of the trial and the bailiff took me
aside and told me they found my client dead
in her trailer, the TV blaring away with reruns
of Happy Days.

"What killed her?"
"Don't know yet."
I left the courthouse, and all I could see was

Dolly sitting in my office, hugging herself, and
crying. . . . 

* * *

"She wanted to know what happened.
She's 17 years old now. So, I told her," I said. 

"The ghost?" Sharon said.
"Her daughter."
"You keep confusing me," Sharon said.

"Who are we talking about? Dolly or her
daughter? Please make up your mind."

"I haven't got it all figured out myself yet,"
I said. "It was her daughter, but Dolly was
there too. I could see Dolly in her daughter's
eyes. Anyway, her daughter looks just like her
now, except for all the missing teeth. And, like
I said, she had the same way of looking down
when she talked, and, if I closed my eyes, it was
the same voice." 

"What did she say? The daughter, I mean?"
Sharon said.

"Since the girl wasn't a client, maybe I can
tell you at least that . . ."

* * *

"You don't know me," the girl said.
"Yes, I do," I said.
The girl, sitting in the chair in front of my

desk, the same chair where ten years before her
mother sat and cried, looked at me, surprise
showing in her eyes.

"You look just like your mother," I said. 

"You remember?"
"I remember," I said.
"That's why I come," she said. 
"I'm not sure I understand," I said.
"They told me my momma was bad, that

she was no good."
I didn't say anything. 
"They said she didn't care nothing about

me."
That's when I really did see Dolly

Blanchard. Her daughter morphed, melted,
and reformed into her mother—sitting in
front of my desk again. It was only for a sec-
ond, maybe the time it took my heart to beat
three or four times, but it was there. When it
was gone, when Dolly was gone, I saw her
daughter again, still talking. . . .

"They lied to me," she said.
"Yes, they lied to you," I said.
"She come here, didn't she?"
Tears were streaming down the girl's face.
"Yes," I said.
"She come here because she wanted you to

help her, didn't she?"
"Yes, she did."
"She wanted to see me."
"Yes."
"You tried to get visitation."
"Yes."
I left the girl for a while. I let her cry. Then,

after a few minutes, I brought her a cup of cof-
fee. 

"I tried," I said. "I tried."
"Thank you," she said. . . .

* * *

"So, you see, Dolly was there, with her
daughter. They were together, in my office. A
ghost . . ." My voice trailed away.

"Yes," Sharon said. "And you're not going
to quit now."

"No."
We were quiet then, sitting at our dinning

room table. We were quiet for a long time.
Then Sharon smiled at me. "Eat your spaghet-
ti," she said. �

Gene Hines is an attorney with the Asheville
office of Legal Aid of North Carolina and prima-
rily represents clients in child custody and unem-
ployment benefits matters. His stories have
appeared in various small press literary journals,
and one story has been nominated for a Pushcart
Prize. He currently has one completed novel look-
ing for an agent and is suffering the joys and ago-
nies of writing a second. 
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