STATE OF NORTH CAROLIN BEFORE THE
ARY HEARING COMMISSION
OF THE
WAKE COUNTY HPRTH CAROLINA STATE BAR
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THE NORTH CAROLINA STATE BAR,
Plaintiff

COMPLAINT

V.

TIMOTHY A. GUNTHER, Attorney,

Defendant

Plaintiff, complaining of Defendant, alleges and says:

1. Plaintiff, the North Carolina State Bar (“State Bar”), is a body duly organized under
the laws of North Carolina and is the proper party to bring this proceeding under the authority
granted it in Chapter 84 of the General Statutes of North Carolina, and the Rules and Regulations
of the North Carolina State Bar (Chapter 1 of Title 27 of the North Carolina Administrative Code).

2. Defendant, Timothy A. Gunther (“Gunther” or “Defendant™), was admitted to the
North Carolina State Bar in 1992, and is, and was at all times referred to herein, an attorney at law
licensed to practice in North Carolina, subject to the laws of the State of North Carolina, the Rules
and Regulations of the North Carolina State Bar and the Rules of Professional Conduct.

Upon information and belief*

3. In 2019, Gunther sought election to the office of District Court Judge.

4. In order to be qualified for the office of District Court Judge in a particular judicial
district, Gunther had to reside in that particular judicial district.

= On all dates relevant to this Complaint, Gunther owned and resided at 103 Solway
Court in Cary, NC (“the Cary address™).

6. The Cary address was in Judicial District 10D.

7. On or about April 26, 2019, Gunther filed to run for election to District Court Judge
in Judicial District 10D.

8. Subsequently, however, the District Court Judge seat was moved from Judicial
District 10D to Judicial District 10F.
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9. The Cary address was not in Judicial District 10F.

10. On December 12, 2019, Gunther went to an office of the North Carolina
Department of Motor Vehicles (DMV) and changed his driver’s license address from the Cary
address to 821 Hepplewhite Court, Fuquay-Varina, NC (“the Fuquay-Varina address”), and
obtained a new driver’s license listing the Fuquay-Varina address.

11.  The Fuquay-Varina address is in Judicial District 10F.

12. Gunther still owned his home at the Cary address when he changed his address to
the Fuquay-Varina address at DMV.

13. Gunther still resided at the Cary address when he changed his address to the
Fuquay-Varina address at DMV.

14.  Gunther did not reside at the Fuquay-Varina address.

15.  Gunther provided a false address to DMV when he changed his address with DMV
on or about December 12, 2019 and got a new driver’s license with the Fuquay-Varina address on
it.

16. While at DMV on or about December 12, 2019, Gunther executed and submitted a
North Carolina Voter Registration Application on which he listed the Fuquay-Varina address as
his residential address.

17. Gunther attested to and signed this North Carolina Voter Registration Application
under penalty of perjury.

18.  Gunther made a false statement regarding his residential address on this North
Carolina Voter Registration Application.

19.  Gunther’s false statement regarding his address on the North Carolina Voter
Registration Application was made knowingly, willfully, intentionally, and with fraudulent intent.

20. On December 13, 2019, Gunther went to the Wake County Board of Elections and
completed the pertinent part of the Notice of Candidacy form to run for the office of North Carolina
District Court Judge in Judicial District 10F, Seat 02.

21.  The Director of the Wake County Board of Elections certified on the Notice of
Candidacy form that Gunther resided in District Court District 10F.

22.  The Director’s certification was based upon the Fuquay-Varina address in the voter
registration system that Gunther had changed on December 12, 2019 when he submitted the North
Carolina Voter Registration Application at DMV.
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23.  On December 16, 2019, Gunther executed and submitted the Notice of Candidacy
Form to the State Board of Elections on which his address was listed as 821 Hepplewhite Court,
Fuquay-Varina, NC.

24.  Gunther swore or affirmed that the statements on the Notice of Candidacy Form
were true, correct and complete to the best of his knowledge or belief.

25.  Gunther did not reside at the address listed on the Notice of Candidacy form, the
Fuquay-Varina address.

26.  Gunther resided at the Cary address on December 13, 2019 and December 16, 2019
when he completed and submitted the Notice of Candidacy form.

27.  Gunther was not eligible to run for District Court Judge in District 10F because he
did not reside in District 10F.

28.  Gunther knowingly and intentionally made false statements on the Notice of
Candidacy form and knowingly misrepresented himself as eligible to run for District Court Judge
in District 10F.

29.  Gunther filed the above-described North Carolina Voter Registration Application
and Notice of Candidacy form containing false statements regarding his residency knowingly and
with deceit and intent to defraud, for the purpose of running as a candidate for District Court Judge
in District 10F when he did not reside in District 10F.

30. By filing the above-described North Carolina Voter Registration Application and
Notice of Candidacy form containing false statements regarding his residency knowingly and with
deceit and intent to defraud, for the purpose of running as a candidate for District Court Judge in
District 10F when he did not reside in District 10F, Gunther obstructed justice.

31.  Itis a Class 1 misdemeanor to give a false address to DMV in any application for
or renewal of a driver’s license pursuant to N.C. Gen. Stat. § 20-30.

32.  ItisaClass I felony for a person to willfully, knowingly, and with fraudulent intent
give false information on a North Carolina Voter Registration Application at the DMV pursuant
to N.C. Gen. Stat. § 163-82.19.

33. It is a Class I felony for a person to knowingly swear falsely with respect to any
matter pertaining to any primary or election pursuant to N.C. Gen. Stat. § 163-275.

34. Itis a Class F felony for a person to knowingly and intentionally make a false
statement in any oath or affirmation duly administered of or concerning any matter or thing where
such person is lawfully required to be sworn or affirmed pursuant to N.C. Gen. Stat. § 14-209.

35.  Itis a Class H felony to unlawfully and willfully obstruct justice with deceit and
intent to defraud.
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36.  Gunther ran for election for District Court Judge in District 10F from December
2019 through November 2020 and during that time falsely held himself out as qualified and eligible
for election as a District Court Judge in District 10F.

37.  Because Gunther did not reside in District 10F, Defendant was not qualified or
eligible to be elected as a District Court Judge in District 10F.

38.  Canon 7 of the North Carolina Code of Judicial Conduct states in subsection (C)
that “[a] judge or a candidate should not: ... (3) intentionally and knowingly misrepresent his/her

identity or qualifications.”

39.  In the course of the State Bar grievance investigation, Gunther presented the State
Bar with a document titled Residential Lease and Roommate Agreement (“lease™).

40.  Under the lease, Gunther purported to lease a portion of the Fuquay-Varina address.

41. The lease stated the lease term began on October 28, 2019 and terminated on
December 31, 2020.

42.  The end date of the lease term was the month after the November 3, 2020 general
election in which Gunther ran for District Court Judge in District 10F.

43.  The lease stated two amounts for rent, $550.00 per month and $400.00 per month
plus half of the monthly utility bills.

44.  Gunther made no payments under the lease.

45.  Gunther brought only some clothes, toiletries, and books to the Fuquay-Varina
address.

46.  The remainder of Gunther’s belongings remained at the Cary address.
47. Gunther continued to reside at the Cary address during this time.

48.  The lease was a sham lease created to further the false pretense that Gunther resided
at the Fuquay-Varina address.

49.  To further the false pretense that he resided at the Fuquay-Varina address, Gunther
also changed his address from the Cary address to the Fuquay-Varina address on other items
including his concealed handgun permit and his vehicle registration.

50.  On or about October 29, 2020, an election protest petition was filed with the Wake
County Board of Elections, contending Gunther did not reside in Judicial District 10F and therefore
did not meet the applicable qualification and eligibility requirements for the office of District Court
Judge for Judicial District 10F (“the protest petition™).
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51. The protest petition came before the Wake County Board of Elections for hearing
on November 18, 2020.

52, Gunther did not contest the protest petition.

53.  The Wake County Board of Elections entered an order on November 20, 2020
concluding Gunther did not reside in Judicial District 10F and was therefore ineligible as a
candidate for the office of District Court Judge in Judicial District 10F.

54. Gunther changed his address back to the Cary address for all items he had switched
to the Fuquay-Varina address, including his driver’s license, vehicle registration, and concealed
handgun permit, in late November 2020 to December 2020.

THEREFORE, Plaintiff alleges that Defendant’s foregoing actions constitute grounds for
discipline pursuant to N.C. Gen. Stat. § 84-28(b)(2) in that Defendant violated the Rules of
Professional Conduct in effect at the time of the conduct as follows:

a. By holding himself out as eligible to be elected as district court Jjudge in District 10F when
he was not eligible to be elected in District 10F, Gunther engaged in conduct involving
dishonesty, fraud, deceit, or misrepresentation that reflects adversely on the lawyer’s
fitness as a lawyer in violation of Rule 8.4(c) and failed to comply with the applicable
provisions of the Code of Judicial Conduct in violation of Rule 8.2(b);

b. By willfully, knowingly, and with fraudulent intent falsely stating his residential address
was 821 Hepplewhite Court, Fuquay-Varina, NC on the North Carolina Voter Registration
Application that he attested to and signed under penalty of perjury and submitted, Gunther
engaged in conduct involving dishonesty, fraud, deceit, or misrepresentation that reflects
adversely on the lawyer’s fitness as a lawyer in violation of Rule 8.4(c) and engaged in
criminal acts (including violations of N.C. Gen. Stat. § 163-82.19 and § 14-209 and
common law obstruction of justice) that reflects adversely on the lawyer’s honesty,
trustworthiness or fitness as a lawyer in other respects in violation of Rule 8.4(b);

¢. By knowingly and intentionally falsely stating his residential address was 821 Hepplewhite
Court, Fuquay-Varina, NC on the Notice of Candidacy form for the office of North
Carolina District Court Judge Seat 02 in District 10F, which he signed swearing or
affirming that the statements on the form were true, correct, and complete to the best of his
knowledge or belief and submitted, Gunther engaged in conduct involving dishonesty,
fraud, deceit, or misrepresentation that reflects adversely on the lawyer’s fitness as a lawyer
in violation of Rule 8.4(c), engaged in criminal acts (including violations of N.C. Gen. Stat.
§ 163-275 and § 14-209 and common law obstruction of justice) that reflects adversely on
the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects in violation of
Rule 8.4(b), and failed to comply with the applicable provisions of the Code of Judicial
Conduct in violation of Rule 8.2(b);
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d. By using his newly-established voter registration address of 821 Hepplewhite Court,
Fuquay-Varina, NC as proof of residency to the Wake County Board of Elections personnel
and to induce the Director of the Wake County Board of Elections to certify that Gunther
was a resident of District 10F when Gunther was not in fact a resident of District 10F,
Gunther engaged in conduct involving dishonesty, fraud, deceit, or misrepresentation that
reflects adversely on the lawyer’s fitness as a lawyer in violation of Rule 8.4(c) and failed
to comply with the applicable provisions of the Code of Judicial Conduct in violation of
Rule 8.2(b);

e. By falsely stating his address was 821 Hepplewhite Court, Fuquay-Varina, NC to DMV
and obtaining from DMV a driver’s license that falsely listed his address as 821
Hepplewhite Court, Fuquay-Varina, NC, Gunther engaged in conduct involving
dishonesty, fraud, deceit, or misrepresentation that reflects adversely on the lawyer’s
fitness as a lawyer in violation of Rule 8.4(c) and engaged in a criminal act (including
violation of N.C. Gen. Stat. § 20-30) that reflects adversely on the lawyer’s honesty,
trustworthiness or fitness as a lawyer in other respects in violation of Rule 8.4(b); and

f. By changing his address for items including his concealed handgun permit and vehicle
registration to the Fuquay-Varina address to further the appearance that he resided at the
Fuquay-Varina address when that was not his true residence, Gunther engaged in conduct
involving dishonesty, fraud, deceit, or misrepresentation that reflects adversely on the
lawyer’s fitness as a lawyer in violation of Rule 8.4(c).

WHEREFORE, Plaintiff prays that:

(1) Disciplinary action be taken against Defendant in accordance with N.C. Gen. Stat.
§ 84-28 as the evidence on hearing may warrant;

2 Defendant be taxed with the administrative fees and costs permitted by law in
connection with this proceeding; and

3) For such other and further relief as is appropriate.

This the 24th day of February, 2022.

Jennifer A. Porter
Deputy Counsel
State Bar No. 30016
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Signed pursuant to 27 N.C. Admin. Code
1B.0113(m) and 1B.0105(a)(10).

Matthew W. Smith, Chair
Grievance Committee
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Thomas L. Crosby
Deputy Counsel
State Bar No. 42757

The North Carolina State Bar
P.O. Box 25908

Raleigh, NC 27611
919-828-4620

Attorney for Plaintiff
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