BEFORE THE

STATE OF NORTH CAROLINASS” ,
oy SCIPLINARY HEARING
COMMISSION -
WAKE-COUNTY OF THE
\N TH CAROLINA STATE BAR
19DHC 6
THE NORTH CAROLINA STATE BAR,
Plaintiff o
| CONSENT ORDER
V. - : OF DISCIPLINE
MICHAEL A. DeMAYO, Attorney, |
‘Defendant

THIS MATTER was uomldered by a Hearing Panel of the D1smp11nary Heaﬂng
Comimission composed of Allison C. Tombetlin, Chait, Stephanie N, Davis, and Brandon Gosey
pursuant to 27 N.C. Admin; Code 1B § .0115(). - Plaintiff, the Noith' Carolina State Bat, was
represented by A. Root Edmonson. Defendant, Michael A. DeMayo, was represented by Douglas

J, Brocker and F. Lane Williamson, Defendant waives a formal heating in this riatter and both - - - -

partxcs stipulate and cotisent to the eniry of this order and to the discipline imposed. Defendant
waives any right to dppeal this consent order or to challenge in any way the sutﬁoxency of the-
ﬁndmgm , L o

‘Based upon the consent of the parnes, the Heanng Panel ﬁnds by clear, eogent and:';* |
convincing evidence, the following: . . :

- FINDINGS ,OF FACT

1. Plaintiff; the North Carolina State Bar is a body duly orgamzed under-the laws ot
North Carolina and is the proper party to bring this proceeding under the auithority granted it in
Chapter 84 of the General Statutes of North Carolina, and the rules and regu]atwns of the Noith
Catolina State Bar promulgated thereunder.

2. Defendant, Michael A, DeMayo (“DeMayo”), was admitted to the North Carolina
State Bar on March 22, 1991, and is an Attorney at Law subject to the rulés, regulationsand
‘Rules of Professmnai Condiret of the North Carolina State Bar and the laws of the State of North
Carolina,

3. DeMayo was acthly engaged in the plactme of law in Mecklenbulg Cotmty, North.
Carolina during the relevant period referred 1o herein,

_ 4. DeMayo maintained a business acoount at SunTtust Bank account famber ending -
in 237* that was entitled Law Otﬁces of Mwhael A, DeMayo LLP Client Cleai‘mg Account ’; -




(“CCA”), 1he CCA was not a trust dccount, The CCA aceount, contamed funds belongmg, .
DeMayo’s law firm, '

5. DeMayo was the principal in the Law Offices of Michael A, DeMayo, LLP (“the
law fitm”) and, as such, was primanly tesponsible for establishing the law ﬁrm s-policies and
procedures, :

6. L.H. retained the law firm to represent her in a WOlket '§ compensatlon claim,

7.  Thelaw ﬁrm reoewed four settlement checks totalmg $39,934.00 ﬁom AlIG
Insurance Company (“AIG™) in settlement of L.H. s ¢laim, mcludmg three cheoks payable to the
law firm and to L.H., and a fourth check payable only to L.H. in the amount of $4,934.00 as. her
Medicare set-aside seed money.

8. On May 11, 2017, L.H, endorsed the three settlement checks payable to L.H. and -
the law firm for deposit into the law firm’s trust account and signed a Settlement Memorandum
(“SM”) presented to her by the law firm showing howthe settlement funds would: be disbursed

9, The SM indicated that, after the deduction of the law firnys tee and: expenses, L H
should have: reoewed $26 094 24 of the settlement plus the Mcclicale set~a31de cheek o

_ - 10. On the day befote L. H s1gned the SM, DeMayo stgned a check payable t@ L H
- from the CCA erroneously prepaled by-an employee of the law fitm inthe amoun’c of
- $31,028.24, LH.'s tota] share of the setﬂement, :

11, OnMay 11,2017, after she signed the SM, an employee of the law f“um gave LH
both the CCA check and the Medicare set-aside check, resulting in an overpayment to L H. of
$4,934.00.

- 12, 'OnMay 15, 2017, an employee of the law fi irm notified L. H by telephone that the
law ﬁnn had over-disbursed funds to L.H,

13, After she asked how the law firm could make such a huge error, L.H. told the
employee of the law firm that she had deposited the law firm’s c¢heck and that the funds would
not be available to her until May 22, 2017. ’

14. On May 16, 2017, the lawyer employee of the law ﬁrm WhO had. settied LH's
claim wrote L.H. a letter explaining the error. A copy of the. SM was enclosed with that letter,
The letter asked L.H. to write a check to the law firin for-$4,934.00 4t her atliest convemencé ’
The letter and its enclosure ‘were glso sent to L.H. by email on that date

15, On May 17, 017 L H. responded by emiail to the May 16, 201‘7 lettela statmg that o

she-would pay the law firm but could-only pay $1,000.00 on' May 22, 2017 and the: 1emamder as;’ S

shereceived residuals from her company,

16, OnMay 19 2017, DeMayo sent L.H. a letter with the SlibJeCt line ot “0verpayment B

and Fraud” in which he wrote, in part, “[t}his clerical error has tesulted in an overpayment to: you '
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in'the amount of $4,9343.00. This amount is due.and- payable to-.our fir inimediately in.its
entirety. As stich [ expect the full amount-of $4,934,00 to be remitted-to our office no latet than
Tuesday May 23, at 5:00 pm. Failute to comply with this rcquest will result.in our being forced
to swear out a wartant for theft and conversion. This is very setious and itisa cnme ”

1’7 The overpayment to L. H. was the fault of the law firm.
18 L. did not comumit any cmmmal act;

' 19 The statement i DeﬁMﬂyo s letter that he would be “foroed to swear out a warrant
for theft and : convcrslon” was untruthful o .

Based upon the foregoing Fmdmga of Fact, and the consent of ’ehe partles, the Hearmg o
Panel miakes the following; : : : .

(,ONCLUSIONQ OF LAW

1. All patties are propetly before the i{earmg Panel and the Dlsmplmavy Haarmg'{, i

Commniission has Jurxsdu,uon over Defendant, Michael A. DeMayo, and over the siibject matter of
this proceeding,

2. Defendant’s conduot as set out inthe Fmdmgs of Faet above, constitutes grounds
- for discipline pursuant to N.C. Gen, Stat. §§ 84- 28(b)(2) in that Defendant vxoiated the Rules: of
‘Professional Conduct in effect at the time of his actions as follows :

(a) by writig the May 19, 2017 letter to I H., DeMayo eng*nged in conduct
involving, dmhoneqty, ﬁaud decelt or misrepresentation in violation of
Rule 8.4(¢).

. Based upon the foregmng Fmdings of’ Pact and Conclusions-of Law, and the consent ofthe.
parttec;, the. Heat‘mg Panel finds by clear, cogent, and t,onvmcmg evuieme the foﬂowmg; .

~ ADDITIO AL PINDINGS REGA DI NG DI CIPLINL__ -

1. DeMayo caused potential mgmﬁca:m harm to I., H. by hm threat 0 brmg cnmmal -
charges ag,ams‘t her: _ . R o

v 2. . Had DeMayo carr wd ﬂuough ot h1s threat to bmng a cnmmal charge agamst L H o
when the. circumstances did not warrant a‘criminal charge, DeMayo would heve catised:potential =~
significant harm to the administration of justice by bringing a criminal chatge that was not,

- supported by law or fact.

3. Any time 4n attorney engages in. dnhonest conduct it causes sigmﬁcant potenual '
- harm to the legal profession. :

, .4. DeMayo has accepted respons1b1hty for the above»desorlbed behavior. and has |
agreed that it was inappropnate ' -
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5. There aré no requlrements that this panel could impose as conditions for entemng :
a stay of & diseiplinary suspension that are as likely to lead to a change in DeMayo’s behavior as
will his acueptame of responsibility for his misconduet.

6. . DeMayo has prevmusly been disciplined as follows

(@)  On August 30, 1999, DeMayo was chmnanded for Ledactmg pre- B

. acciderit medical treatmint information from his clients’ medical tecords . -
,whctn sending settlement packages to insurance. compames W1th0ut
~diselosing the 1edactlons, in v1olat10n of-Rule 1,2(c);

«(b) _On Novetitber 12, 2005, DeMayo was Censured for makmg a m‘islcadmg , |
: statement to a client of his law firm who had elected to ‘confinue to use the

services of a lawyer who was depatting DéMayo’s firm, i vwlatmn of
Rules 7.1(a), 4.2(a) and 7.3(b)(2);

(¢)  On Febroary 22,2007, DeMayo wasg Admonished for sendmg a targeted

. direct mail solicitation without makmg a required disclosure in print.as
large as his hame on the letterhead, in violation of Rules 7.1(a)(2) and (3),' '
and listing on his letterhoad that he was 4 sustainitig member of the
“Million Dollar Advocates Forum” without a tequired: disclaimer, o
violation of Rules 7.2(a)(2) and.(3);

(d). OnFebiuary 27, 2008, DeMayo was Admomshed for sendmg a targeted
' ditect mail letter with the required disclosure on the outside of the
erivelope il prmt smaller that the name of his firm Was on the dutside-of -
the envelopeb in violation of Rule 7.3 ()(1), and fot including “Your -
- FREE Accident. Report is enclosed!” in: v101ation of Rifle 7. 3(c)(A s and’

>

‘& On Pebmary 13,2009 DeMayo was chrlmanded for. sendmg a targcted(! '
~ direct mail letter to-a client with the required disclosire in: print s
than the name of his firm was-on the lefterhead in vmlat;on of Rule_‘i 3

(@),

9. DeMayo has not been the subject. of disoxplme in over ten years:

Based upon the Findings of Fact, Conclusions of Law, Additional Findings Regarding'
Dlsmplme, and the consent of the parties, the Heafing Panel makes the following: _

ADDITIONAIL CONCLUSION@ RE(JARDING DNCIPLINL

1 “The I—iearmg, s Panel has uarefully conmdered all of the dlfferent forins of d1soiphne
available to it, In addition, the Hearing Panel has considered all of the factors enumerated in
‘ Rule 0116(1) of the Dlsmphne and DlSﬁbﬂlty Rules of the State Bar. ’ '

2. The Hearing  Panel catefully considered all of the factors enurerated i in Rule S
L0116(£)(2) and concluded that DeMayo’s unty uthiul statement in his 1etter to L H dld tiot -
warrant cons1demtmn of disbarmient, :
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3. The Henring Panel carefully'considered all of‘,’th“e factors enumerated in Rule .
.'01’1.6(t_)'(33 and concluded that thefollovﬁng-factors.aré applieable: . e
' (a)  DeMayo has prior disciplinary offenses in this state; S

(b)  The.remoteness ;of those prio disciplinary cffénses;

(¢)  DeMayo was motivated by a selfish motive; |

(d) * DeMayo clevated h‘is own initerest above that of the client;
(e) DeMayo hasﬂ‘experience in the 'pmcticg of law, |

4, The Hearing Panel carefully considered all of the 'fac,toré enumerated in Rule
.0116(£)(1). Because DeMayo’s actions tesulted in potential significant harm to L.H., the legal
profession and the administration of justice, suspension of DeMayo’s license was a disciplitie the

Heating Panel considered. However, the Hearing Panel concluded that, sinces DeMayo accepted
* responsibility for his actions, suspénsion of DeMayo’s license was nof necessary to protect the.
publie. | S S REEAGR N Ay

~ Based upon the foregoing, the Hearing Panel enters the following:

o o ORDER OF DISCIPLINE o

1. The Defendant, Michael A, DeMayo, is hereby CENSURED. = ..
2, DeMao is taxed with the costs and administrative fees of this action as assessed.
by the Secretary which shall be paid within thirty (30) days of setvice of the notice of costs upott -

Signed by the undersigned Chait of the Hlearing Panel with the full knowledge and
consent of the other panel members, this the ':HV\ day of.S‘e‘j{gﬁﬂa 2019, :

| -Allison C. Tomb’eﬂi-n; Chéiﬁf S
Disciplinary Heaving Panel
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CONSENTED TO:

2 i '/ f(»/ s
A Root Edmonson /aL 5[/ M & V7
Deputy Counsel \7/& P

L ( Cv / }é',( V’)(,»L/J/,:,/q,w
I e d By e i

as J/ﬁrocker Wil tanicises
Counsel for Defendant ( )

Lo Kt

F. Lane Williamson
Counsel for Defendant

Defendant
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