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STATE OF NORTH CAROLIN BEFORE THE
- LINARY HEARING COMMISSION
COUNTY OF WAKE ) OF THE
' NORTH CAROLINA STATE BAR
05 DHC 37
THE NORTH CAROLINA STATE
5 )
Plaintiff, )
) : '
vs. )  MEMORANDUM AND ORDER ON l
_ )  DEFENDANTS’ MOTIONS TO DISMISS
SCOTT BREWER 2and KENNETH )
HONEYCUTT, Attorneys, )
1 . )
Defendants. )

'THIS MATTER was considered at a hearing on January 5, 2006, and continuing on
January 20, 2006, by a hearing committee COmbosed of F, I_:ane Williamson, Chair, and membefs
Carlyn G. Poole and Donald Willhoit. Carolin Bakewell and Katherine E. Jean represented the
Plaintiff, The North Carolina State Bar. James B. Maxwell represented Defendant Scott Brewer.
Charles B. Brooks II represented Defendant Kenneth Honeycutt.

The hearing addressed the motions to dismiss’ the State Bar’s complaint contained in the
Defendants’ ‘:responsive pleadings. For the reasons set out below, the hearing committee grants |
the Defendarjxts’ first motion to dismiss, treating it as a motion for. partial summary judgment, .
based upon an analysis of the State Bar’s rule of limitations, 27 N.C.A.C. 1B, Sec. .01 11(e), and
dismisses the first and sécond claims for relief as time-barfed. The hearing committee also grants
in part the Déféndants’ fourth motion to dismiss based upon the failure of the third claim for. relief |
to state a clairm upon which relief can be granted, and dismissés the tﬁird claim for relief: "The

result is a fiﬁal order of dismissal of the State Bar’s complaint. Although the other grounds for

the Defendants’ motions are in effect rendered moot, the hearing committee nevertheless has ruled




upon the remaining grounds for the Defend;mts.’ motions, and denies; each of them.
o 'NATURE OF THE COMPLAINT
The State Bar filed its complaint on August 30, 2005. The allegatlons of the complamt
relate to the conduct of Honeycutt as District Attorney and Brewer as Assistant District Attorney ‘ |
I during and after the prosecution of J()na"chan Gregory Hoffman in 1996 for first degree murder
in connection with the shotgun slaying of Danny Cook, a Marshville jewelry store owner. The
detailed illegatii)ns of the State Bar’s complaint allege arcourse.of conduct by the Defendants to |
conceal from Hoffman’s defense counsel and from the trial court the full extent of concessions
‘made to Johnell Porter, a cousin of Hoffman’s, who testified at Hoffman’s trial that Hoffman had
- confessed to robbing and murdering Cook. |
. The terms of the alleged deal with Porter were:
Ass'siance in Federal Sentencing Hearing: In exchange for Porter s truthful testimony in
the first degree murder trial of Hoffman, Honeycutt agreed to make certain that the federal

judge sentencmg Porter. on his federal bank robbery guilty plea would know of Porter’s
assistance in the Hoffman trial.

2. Federal Immunity: In exchange for Porter’s truthful testimony in the first degree murder
trial of Hoffman, the United States Attorney’s Office would give Porter immunity for all
federal crimes except murder that he might have committed whether he had been charged

' ’ or not prior to November 7, 1995, the date on which the bank robbery for which he had
pled guilty occurred.

Assistance with South Carolina sentencing: In exchange for Porter’s truthful testlmony in
the first degree murder trial of Hoffman, Porter would receive assistance from various law
enfor¢cement officers or district attorneys in having an unserved sentence arising out of the
state court in South Carolina run concurrently with any sentence he might receive on his
federal bank robbery charges to which he had pled guilty in April of 1996.

4. State immunity: In exchange for Porter’s truthful testimony m the first degree murder trial
of Hoffinan, Porter would receive immunity from any and all criminal charges pending or
not yet charged in Mecklenburg County, North Carolina.




5. Reward Fund In exchange for Porter’s truthful testimony in the first degree murder trial
of Hoffman, Honeycutt would assist Porter in his efforts to benefit financially from the
reward fund that had been established by friends and relatives of the v1ct1m, Danny Cook.
The; complaint alleges that Honeycutt and Brewer revealed only the first condition of the

agreement to Hoffman’s counsel, that they concealed from Hoffman’s counsel and the trial court

the remg terms of the deal, that they céncealed notes relating to interviews with Porter, that
they falsely represented to the trigl judge that they ﬁad révealed all concessions made to Porter,

thét they produced an altered copy of a to-do lisf that followed a typed set of notes regarding a

meeting Witil Porter, that they allowed Porter to testify falsely at trial concerning the concessions

made to him and that they falsely represented to the jury in closing argument that the only
concéssion made to Porter in exchange for his testimony was the agreement to report his
substantial t%ssistance to the federal court. The complaint further alleges that Honeycutt and

Brewer violated i)oﬂl direct orders of the trial judge to turn over staltéments of and notes relating

to Porter and the general duty of prosecutors under the United States Supreme Court case of Brady

v. Maryland, 373 U.S. 83 (1963), and its progeny -to disclose to Hoffman’s attorneys all -

exculpatory ‘and impeachment material in their files and the files of their investigating agents.
The complaint alleges m the first claim for relief that the actions of the Defeﬁdants

constitute griounds for discipline pursuant to N.C.G.S. § 84-28(b)(2) and numerous rules of the
former Ruleé of Professional Conduct in effect as of 1996 (now superseded by the i{evised Rules

b

of Professio;nal Conduct)’, proscribing dishonesty, fraud, deceit or misrepresentation (Rule

1See the correlation tables at pp. 150-55 of the North Carolina State Bar Lawyer’s Handbook
(2005) comparing the Rules of Professional Conduct in effect at the time of the matters alleged in the
complaint with the 1997 and 2003 versions of the Revised Rules of Professional Conduct.
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1.2(c)), conduct prejudicial to the administration of justice (Rule 1.2(d)), féilure to disclose
potentially excuipatory and/or mitigating evidence @ule 7.3(4)), fraud on the tribunal (Rule'
7.2(b)(2)), knowingly making a faljse statement of fact (Rule 7.2(a)(4)), concealing or knowingly
failing to disclose that which an attofney is required by law. to .r.eveél (Rule 7.2(a)(3)) and
disregarding a ruling of a tribunal (Rule 7.6(a)).

The second claim for relief in the State Bar’s complaint alleges 'that the Defendant;
deliberafely avoided inquiring into whether Porter had been granted any concession or i’minuni.tya
by the federal government, and that such deliberate avoidance of inquiry violated Rules 7.3 and;
1.2(d) of the former Rules of Professional Conduct.

The third and final claim m the complaint alleges that the Defendants, despite ‘ha\}ing.
knowledge of immunity given to Porter by the federal government by virtue of the attendance by
Honeycuit at P(.>rter’sA federal sentencing hearing ﬁl November 25, 1996 and the receipt by the
Defendants no later than February 2001 of an immunity letter fron'x the federal prosecutot to
Porter’s attorney Aaron Micﬁel dated October 21, 1996, continued to éppose Hoffman’s motion -
for appropriate relief and failed to acknowledge that Hoffman was entitled to a new trial pufsuanﬁ
- to Brady v. Marykmd until April 2004, when Honeycutt conceded at a court hearing that a‘,Brady |
violation had occurred and that H;)fﬁnan was entitled to a new trial, The third claim for relief
alleges that these actions constituted a violation of Revised Rules of Professional Conduct 3.1 and

8.4(d).

"Each of the Defendants included four motions to dismiss with his answer. The motions -

of each Defendant are substantially identical. The grounds for the motions are as follows: |
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» First Motion to Dismiss ~ that the first and second claims for relief in the complauit ate time-
barred by virtue of the application of the State Bar’s limitations rule, 27 N.C.A.C. 1B, Sec.
0111().

» Second Motion to Dismiss - that portions of the first claim for relief and all of the second and
third claims for relief are barred based upon certain findings of fact and one of the conclusions
of law in an order by Superior Court Judge W. Erwin Spainhour granting Hoffman’s post-
conviction motion for appropriate relief.

»Third Motion to Dismiss ~ that the second claim for relief fails to state a claim upon which
relief can be granted in that, even if the allegations of deliberately avoiding i inquiry are tiue, the
allegatlons do not constitute a violation of the State Bar’s ethical rules.

» Fourth Motlon to. Dlsmlss - (1) that the second and third claims for rehef are procedurally
deficient and violate the Defendants’ procedural due process rights in that the allegations of the
claims were not contained in either the “letter of notice” or “substance of grievance” sent to each
Defendant; and (2) that the third claim for relief fails to state a claim upon which relief can be
granted in that, even if the allegations of continuing to oppose Hoffman’s MAR after having
knowledge of Porter’s federal immunity deal are true, the allegations do not constitute a violation
of the State Bar’s ethical rules.

The hearing committee addresses the' grounds for each motion below.
DISCUSSION
! FIRST MOTION TO DISMISS
_State: Bar Rule .0111(e), 27 N.C.A.C. 1B, Sec. .0111(e) (hereafter “Rule .0111(e)”)
establishes a limitations period for the filing of grievances, and presently reads as follows:

Grievances must be iustituted by the filing of a written or oral
~ grievance with the North Carolina State Bar Grievance Committee
. or a district bar Grievance Committee within six years from the
*accrual of the offense, provided that grievances alleging fraud by a
. lawyer or an offense the discovery of which has been prevented by
concealment by the accused lawyer shall not be barred until six
years from the accrual of the offense or one year after discovery of
the offense by the aggrieved party or by the North Carolina State
' Bar counsel, whichever is later. Notwithstanding the foregoing,
grievances which allege felonious criminal misconduct may be filed
- with the Grievance Committee at any time.




- This rule is in the nature of a stamté of limitations in that it serves to limit the time within which

a grievance may be commenced after the accrual of tﬂe a;leged offense. ;It is distinct from a

statute of repose, which sets a fixed time limit after the commission of an act beyond which é

claim will ﬁot be recognized. See Boudreauv. Baughman, 322 N.C. 351 , 368 S.E.2d 849 (1988),

concerning this distinction. ( |
Rule .0111(e) establishes limitation periods for three classes of g‘rievan,ces‘:.

1) A presumptive period of six years from the accrual of the offense;

(2)  “Six years from the accrual of the offense or one year after discovery of the .

offense by the aggrieved party or by the North Carolina State Bar counsel,
whichever is later,” for grievances alieging fraud by the lawyer or an offense the
discovery of which has been prevented by concealment by the lawyer; and

3 no limitation for grievances which allege felonious criminal conduct.

For the purpose of their motions, Defendants acknowledge that the grievances against them fall

within class. (2). In a memorandum submitted following the January 5, 2006 hearing in this“ |

matter, the State Bar conterided for the first time that the claims in the complaint allege “felonious

criminal conduc ,” and therefore should be considered as claims of the third class subject to no
limitations period.
The consideration of the limitations rule necessarily entails a review of matters outside the

scope of the bare-allegations of the complaint. We therefore treat the first motion to dismiss as

a motion for partial summary judgmentunder N.C.R.C.P. 56(c) rather than as a motion to dismiss

under N.C.R.C.P. 12(b)(6). > The parties have submitted various materials to the hearing

*Rule .0114(n), 27 N.C.A.C. 1B, Sec. .0114(n), provides that pleadings and proceedings
before a Disciplinary Hearing Commission hearing committee will conform as nearly as practicable
with requirements of the North Carolina Rules of Civil Procedure,
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committee; and have stipulated that we may consider them for purposes of the pending motions

without the necessity for further authentication or proof. These include affidavits prepared

spec-iﬁcally for this hearing and affidavits, pleadings, transcripts, édrresponden‘ce and other

documents ‘arising from the trial and post-conviction p;bceeding in the cnmmal case against Mr.

Hoffman, S’tate of North Carolina v. Jonathén Gregory Hoffman, 95—CRS~15695 (Union County). .
| Thé‘; following is a timeline of events relevant to tile limitations issue:

> November 1995

Danny Cook is murdered.

> December 1995
Hoffman is charged with the murder of Danny Cook.

> October 21. 1996 through November 13, 1996
Hoffman is tried and convicted of first degree murder.

> August 2, 1999
Hoffman’s post-conviction attorneys file a motion for appropriate relief (“MAR”) seeking
to set aside his.conviction. Among the grounds cited are an alleged failure to disclose the
extent of concessions made to Porter.

> December 6, 2000
Hoffman s post-conviction attorneys file an amendment to the MAR containihg additional
allegatlons and evidence concerning the alleged failure to disclose the extent of concessions

mad'e to Porter. . .
. Fe 13, 2001 ‘

Hoffman’s post-conviction attomeys file a second amendment to the MAR containing
addmonal allegations and evidence concerning the alleged failure to disclose the extent of
concessions made to Porter, including the immunity letter dated October 21, 1996, from
Assistant United States Attorney Brian Whisler to Aaron Michel, Porter’s attorney on the
federal bank robbery charge. The letter is attached as Exhibit 1 to the affidavit of Michel
submitted with the amendment, Michel’s affidavit also recounts a meeting on October 17,
1996; with Porter, Whisler, Honeycutt, Brewer and others where Porter’s desire for
‘immunity was discussed, A second affidavit of Michel dated September 12, 2003
submitted with the third amendment to the MAR describes this meeting in more detail.
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> January 29. 2002 ‘ . ,

One of Hoffman’s post-conviction attorreys, Robert Hale, miakes a phone call to the State
Bar and speaks with Deanna Brocker, Assistant Ethics Counsel. Ms. Brocker’s affidavit
does not set forth the substance of her conversation with Mr. Hale, but she does state that
Mr. Hale did not mention the names of the other attorneys involved in the situation and
she did not treat the call as a report of misconduct. She further states in her affidavit that
she treated the conversation with Mr. Hale as confidential pursuant to 27 N.C.A.C. 1D,
* Sec. .0103(b), and did not report it to anyone employed by the Office of Counsel of the
State Bar.

> October 9, 2003 ‘
Hoffman’s post-conviction attorneys file a third amendment to the MAR containing
‘additional allegations and evidence concerning alleged failure to disclose the extent of
concessions made to Porter, and also containing additional allegations that the State
presented false evidence at trial by failing to correct Porter’s false testimony concérning
concessions promised to him in exchange for his testimony, and arguing the false evidence
during closing argument to the jury. ‘

> November 3. 2003 . ,
* Donald H. Jones, Director of Investigation of the State Bar, reads an article regarding the -
Hoffman case published in the November 2, 2003 Raleigh News and Observer, and opéns
a grievance file on Honeycutt. ‘

> December 18, 2003

Jones opens a grievance file on Brewer.

> April 26, 2004
Superior Court Judge W. Erwin Spainhour holds a hearing on Hoffman’s MAR.

, April 30, 2004 . ' ‘ .
Judge Spainhour enters an order granting the MAR based. upon the non-disclosure of
Porter’s federal immunity agreement, vacating Hoffman’s conviction and granting him a.
new trial. S

> August 30, 2005

The State Bar files its complaint against Brewer and Honeycutt before the Disciplinary
Hearing Commission, - ~ :

The contentions of the parties and the undisputed facts in connection with the application

of Rule .0111(g) to the allegations of the first and second claims for relief may be summarized.as-

follows:




o

Indlsputably, Rule .0111(e) provxdes that there are three possible deadlines for the
explratxon of the limitations period for grievances alleging fraud or concealment: (1) six
years after the accrual of the offense; (2) one year from discovery by the aggrieved party;
(3) one year from discovery by the State Bar counsel. Disagreement arises concerning the
phrase in the rule"whichever is later." The Defendants interpret the phrase to refer to
either "six years from the accrual of the offense” or "one year after discovery of the
offénse,” by either the aggrieved party or by the State Bar counsel so that the discovery
by either triggers the one-year extension. The State Bar in its initial response argued that
in cases involving fraud or concealment by the accused attorney, the aggrieved party must
file a grievance within 6 years of the misconduct or within one year after discovery of the
misconduct, whichever is later, while the State Bar counsel has one year from the date she
learns of the misconduct in which to file a grievance. After the hearing committee
informed the parties that it was rejecting the State Bar’s argument, the State Bar counsel
made the alternative argument that grievances involving fraud or concealment are not
barred until the latest of (1) six years after accrual of the offense or (2) one year from
discé?Very by the aggrieved party or (3) one year from discovery by the State Bar counsel,

There is no genuine dispute that the offenses alleged in the grievances insofar as they
encompass the first and second claim for relief accrued no later than November 13, 1996,
the date of the conclusion of the Hoffman frial.

There is no genuine dispute that the aggrieved party Hoffman through his post-conviction
counsel discovered the alleged offenses no la 1an February 13, 2001, the date of the
second amendment to the MAR setting forth all of the alleged non-disclosures. Even if
some additional evidence came to the attention of Hoffman’s post-conviction counsel
between then and October 9, 2003, the date of the third amendment to the MAR,

documnentary evidence relating to the third amendment to the MAR demonstrates
conclusively that all of the evidence in the third amendment was known to Hoffman’s post-
conviction counsel by at least September 12, 2002, the date they took the deposition of

Brian Whisler, the Assistant United States Attorney who had written the immunity letter

to Porter’s attorney. The third amendment to the MAR recites at page 4 that “(f)his Third
Amendment is based primarily upon information obtained by counsel pursuant to Judge
Helms’ May 1, 2001 Discovery Order and the September 12, 2002 deposition of AUSA
Brian L. Whisler.” An affidavit filed in the Hoffman criminal case by Robert Hale, dated
Septemiber 29, 2003, states that he reviewed documents pursuant to Judge Helms® May 1,
2001 discovery order on May 7, 2001. These documents include the notes of
conversations and meetings referred to in the State Bar’s complaint and attached to it as.
Exhibits 1 through 4. Therefore, the absolutely latest date that can be considered for
discovery of the offenses by Hoffman’s counsel is September 12, 2002, the date of
‘Whisler’s deposition, almost fourteen months before the State Bar opened its grievance file
on Honeycutt. While we conclude that Hoffman’s post-conviction counsel had sufficient
knowledge of the alleged ethical offenses by Brewer and Honeycutt at least by the time of
the filing of the second amendment to the MAR on February 13, 2001, even if we deem
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the date of accrual from the standpoint of diécovéry by the aggﬁeved party to be the date
of Whisler’g deposition, this date still does not fall within one year-of the filing of either
of the grievances. o .

> There is no genuine dispute that State Bar counsel Carolin Bakewell through her ageri

Donald H. Jones discovered the alleged offenses on November 3, 2003, and not before.

The Defendants originally contended that the State Bar received notice of the alleged
offenses through the phone call by Robert Hale to Assistant Ethics Counsel Deanna
‘ ‘Brocker referred to in the timeline, but acknowledged at the hearing that Ms: Brocker’s.
l affidavit conclusively rebutted this contention. In addition, as a matter of law, notice to
Ms. Brocker would not be imputed to Carolin Bakewell, who holds the office of the
counsel of the North Carolina State Bar referred to in Rule .0111(e). State Bar Rule
.0102(5). 27 N.C.A.C. 1B, Sec. .0102(15) (defining “Courisel” as “the counsel of the
North Carolina State Bar appointed by the Council” and Rule .0104 (referring to “a”
counsel) make it clear that the word “counsel” in Rule .01 11(e) refers specifically to the
one person who has been appointed as the State Bar counsel, and not generally to attorneys
employed by the State Bar. ' ‘

> Consequently, the three possible deadlines for the -expiration of the ’I'imitati‘onsrperiod for
grievances underlying the first and second claims for relief are: November 12, 2002 (six

years from accrual); February 12, 2002 (one year from discovery by the aggrieved party);
and November 2, 2004 (one year from discovery by the State Bar counsel).

~A. The Ambiguity of Rule ,0111(e)
. Under either interpretation of the rule by the State Bar, the deadﬁne date would be November 2, |
2004, one year from discovery by the State Bar counsel. We must agree with the 1Staté B\.aif’s’ “
, construction of the phrase “whiéhever is later” to conclude that the grievances were timiely ﬁled;
l | on November 3, 2003 and December 18, 2003. We canncl)t do so without either editing the text
of the rule to substitute the word “latest” for “later” ('altematively, “and” for “or”) or else hold
‘that the limitations period may run m less than the presumptive six years; that is, we must -éither
rewrite the rulé or embrace an anomaly. |
A;c the hearing on January 5, 2006, each side in the spirit of. advocacy argued that its

interpretation reflects the clear meaning of the rule. Ina post-hearing memorandum, the State Bar
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now “concedes that the Rule is not é model .of clarity.” The hearing committee finds that the rule
is a model ‘of ambiguity: See Employment Security Commission v. Blue Ridge Broadcastz’n;g
Coiporatzon, 42 N.C. App. 702, 705-06, 257 S.E.2d 640, 642, cert denied, 298 N.C. 805, 262
S.E.2d4 (1979) (“Petitioner has argued that the difficulty in interpreting this statute derives from
its technical nature; we are of the op‘inion that the difficulty derives from poor draftsmanship . .
.7, The ﬁMase “whichever is later” in Rule .0111(e) may be interp:reted in two ways: the task
of the heariilg committee is to determine which interpretation more likely reflects the intent of
the State Bar in adopting the rule.

Wﬁere a rule is ambiguous, we must interpret it to give effect to the intent of the
rulemaking body. E.g., Frye Regional Medical Center, Iric. v. Hunt , 350 N.C. 39, 45, 510
S.E.2d 159, 163 (1999). There is no “legislative hi;t’ory” relating to the enactment of Rule
.0111¢) refiecting the intent of the State Bar. As n‘oteci in the State Bar’s supplemental
memorandunil, prior to the.adoption of Rule .0111(e) in 1994 there was no time limit for the filing
of a grievanc:e. It is reasonable to assume that the State Bar adopted a limitations rule for the
same} purposé the legislature has enacted statutes of limitations ~ “to afford security against stale
claims.” Trexler 12 I;ollock, 135 N.C. App. 601, 607, 522 S.E. 2d 84, 88 (1999), review denied,
351 N.C. 480, 543 S.E. 2d 510 (2000). Even if we assume such was the general intent of the
State Bar, tblS is of little help in resolving the specific issue of construction.

Counéel for the Defendants have argued that the State Bar’s interpretation is flawed as a
- matter of poliCy because it could result in some grievances alleging frandulent concealment never
being barred, iso long as they do not come to the attentionvof the State Barcounsél. The. State Bar
.has,l however,t1 clearly expressed an intent in the last sentence of Rule .011 1(e) that no limitations
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period' applies to grievances alleging “felonioils crlmmal misconduct.”* Therefore, the argument
that the State Bar must not have intended to exempt certain grievances from the limitations rule :
is not persuasive, | | n
A policy argument in favor of the State Bar’s position is that the State Bar as the regulatory -
body charged with the protection of the public should be afforded the 6p§ormnity to pursue a -
.grievance against 2 lawyer even where the aggrieved party chooses not to do so, so that the State |
Bar must have meant that the limitations period would not nmuntll the State Bar counsel has
- notice of the conduct and an opportunity to decide whether to pursue a grievance.* This reasoning
applies equally well to all potential lawyer grievances, however, and it seems incongruou's;that (
the State Bar would have made a distinction on this basis for some types of grievances, but not :
for others.
The State Bar in its supplemental memorandum has urged the hearing committee 10 give N
“great consideration” to the State Bar’s own construction of the disputed rule, citing the;priﬁciple
that the inte‘rpretatiqn adopted by those who adminjstéf the law in quéstion is relevant, and indegd |
may be entitled to “great weight.” Frye, supra; MacPherson v. Asheville, 283 N.C. 299, 307,
196 S.E.2d 200, 206 (1973). Here, however, counsel for the State Bar admitted at the hearing :

on January 20, 2006 that this is the only case before the Disciplinary Hearing Commission where

*As discussed below, we conclude that the amendment to Rule .01 11(e) adding this sentence
was not properly adopted. Nevertheless, it stands as an expression of the State Bar’s intent.

* Indeed, the circumstances of this case illustrate this point. Michael Howell, one of Hoffiman’s
post-conviction attorneys, has been quoted in a Raleigh News & Observer atticle, dated J anuary 12,
2006, to the effect that Hoffman’s counsel did not complain to the State Bar prior to a ruling on
Hoffman’s MAR out of concern that it would not be in Hoffman’s interest to pursue a grievance against
Honeycutt with the State Bar while they were trying to secure his agreement to the relief requested.in
the MAR. :
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this issue has ever _arisen,’ although the limitations question has arisen on several occasions at the
Grievance Committee level. Therefore, no customary interpretation of the rule has been
established,{ and this argument amounts to little more than saying the State Bar’s interpretation is
* correct merely because it says so. See Bowen v. Georgetown University Hospital, 488 U.S. 204,
212-13 (19$8), declining to give deference under Chevron U.S.A. Inc. V. Natural Resources
Defense Council, Inc., 467 U.S. 837 (1984), “to what appears to be nothing more than an
agency’s convenient litigating position.”

In the absence of any direct indication of the State Bar’s intent in adopting the rule, or of
any,‘CompelIipg policy argument favoring one inteipretation over the other, the hearing committee
must focus on the text of the rule itself. The State Bar has cited in its supplemental memorandum
a case from Pennsylvama interpreting a smnlarly—worded limitations rule for the proposition that
the word “later” in the qualifying phrase “whichever is later” should be interpreted as meaning
“latest” where, as here, there are three possible triggering events for the commencement period.
In Commonwealth v. Hilfiger, 419 Pa. Super. 450, 615 A.2d 452 (1992), the court construed 42
Pa. Cons. Stat. Ann. § 553(a):

(a) General rule - Except as ﬁrovided in subsection (b) or (c),
. proceedings for summary offenses under Title 75 (relating to
- vehicles) must be commenced within 30 days after the commission
' of the alleged offense or within 30 days after the discovery of the
' commission of the offense or the identity of the offender, whichever
is later, and not thereafter,
In a footnote, the Pennsylvania court held as follows:

'Subsection (a) is somewhat poorly drafted. The initial clause
‘describes three optional happenstances which cause the statute to
‘begin to run. Unfortunately, the modifying cause, “whichever is

later,” is comparative in form. With three or more options, the
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superlative form, “whichever is latest,” should more properly have
been employed. The use of the comparative is confusing because
it implies a choice between two options rather than among three,

Nevertheless, we have previously considered this section to present
three happenstances from which the limitation period could begin

to run rather than two, See Commonwealth v. Larson , 299 Pa.

Super, 252, 445 A.2d 550 (1982).

419 Pa. Super. at 455, 615 A,2d at 454, n.3.

The hearing committee does not find Hilfiger to be persuasive. In effect, the opinion:

rewrites the Pennsylvania statute to substitute the superlative form “latest” for thé comparative
form “later.” Neither Hilfiger nor the Larson opinion cited in the footnote provide any rationale - .

for doing so. We are called upon to interpret a disputed rule - not to rewrite it. Lex scripta est.

The State Bar deliberately used the word “later,” which can refer only to two occurrences; we

must decide which two they are.

Hilfiger is the only case brought to-our a&emion involving the interpretation of statutory

language similar to Rule .0111(e). There is also a more general princii)]e of construction referred
to in case law as “the doctrine of the last antecedent™ that appears on initial review to support the :
State Bar’s interpretation. In HCA Crossroads Residential Centers, Inc, v. N,C. Department of -

Human Resources, 327 NC 573,575, 398 S.E.2d 466, 469 (1990), the North Carolina Supreme -

Court noted that:

By what is known as the doctrine of the last antecedeiit, relative and
qualifying words, phrases, and clauses ordinarily are to be applied
to the word or phrase immediately preceding and, unless the context
indicates a contrary intent, are not to be construed as extending to
or including others more remote.

See also State v. Jernigan, 7 N.C, 12, 18 (1819)(“As a rule-of legal construction, it stands thus,

Proximo antecedenti fiat relatio, nisi impediatur sententia . . . .”); Novant Health, Inc. v. Aetna

14
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U.S. ﬁealtikcare Corp., 2001 N.C.B.C. 4, NCBC Lexis (N.C.Bus.Ct. 2001). Under this
principle, “whichever is later” should be deemed to apply to the last antecedent phrase preceding
it; i.e., “onje year-after discbvery of the offense by the aggrieved party or by the North Carolina
State Bar courisel.”

As nlioted in HCA, however, the doctrine “is not an absolute rule, . . . but merely one aid
to the discoyer‘y‘ of legislative intent,” 327 N.C. at 578, 398 S.E.2d at 469. The .application of

i

the rule here leads to the anomalous result of the six year limitations period being shortened

should both the aggrieved party and the State Bar counsel discover the offérise less than five years

from the at:c;rual of the offense. It appears to the hearing committee that whatever the State Bar
‘meant to say, the intent of the discovery provision of Rule .0111(e) was to extend under certain
circumstancg-s the six-year limitations period, but in no event to shorten 1t For this reason, we
hold that the disputed language of Rule.0111(e) should be interpreted to mean that for grievances
where fche diécovery provision applies, the limitations period.expires upon the later of six years
from the acc‘frual of the offense or one year from the discovery of the offense by either the
aggrieved party or the State Bar counsel. The limitations period thus expired no later than
November 12, 2002, six years following the conclusion of the Hoffman trial and approximately
om;. yeat prior to the filing of the grievances against the Defendants.
1e Exception for Felonious Criminal Misconduct -
The émte ﬁar made the contention for the first time in its supplemental memorandinm
following the January 5, 2006 hearing that portions of its complgint allege felonious criminal

misconduct - specifically the crimes of obstruction of justice and subornation of perjury — for

which there is no limitations period. The hearing committee concludes that it cannot consider this
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argumerit, for the reason that the sentence of Rule .011 I(é) relied upon by the State Bar was never .

properly enacted according to the dictates of N.C.G. S § 84-21, the enablmg statute governing
the State Bar’s rulemaking authority.

The final sentence of Rule .0111(e) as it appears in the 2005 edition of the Lawyer’s =
Handbook published by the State Bar states that “(n)otwithstanding' the foregoing, grievances |
which allege felonious criminal misconduct may be filled with the Grievance Committee at-any
time.” Onits face, this sentence ekemp;s a grievance that alleges the commission of a felony ffoin |
any limitations period.

The State Bar’s complaint does not expressly charge that the alleged conduct of the
Defendants constitutes “felonious criminal conduct,” Customarily, when the State Bar contends.
that conduct by a lawyer constitutes a crime, cotnsel for the State Bar specifically allcge the |
essentlal ¢lements of the crime in a manner that would pass scrutiny as a criminal indictment.
Furthermore, Rule 8.4(b) of the Revised Rules of Professional Conduct (Ruh 1.2 of the
superseded Rules of Professional Conduct) defines the commission bya IaWer of “a criminal éct
that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lz;wyer in otﬁer
respects” as “professional misconduct.” Again, the State Bar customanly cites this rule in -
disciplinary complaints allegmg cnmmal misconduct. The complamt in this action, however is. |
devoid of any such allegatlons. .

Nevertheless, the test of the sufficiency of the complaint under a Rule 12(b){(6) motion to ‘
dismiss is not wligther a claim is properly labeled. Rather, it is whether the factual allegations -
taken as true state a clairﬂ upon which relief can be grénted undef some Qegal theory, whether br A

not the complaint expliéiﬂy references the name of the legal theory. Arroyo v. Scottie’s
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|

Prof%ssional Window Cleaning, Inc., 120 N.C. App. 154, 461 S.E.2d 13 (1995),  review -
dismiiSsed 343 N.C. 118, 468 S.E. 2d 58 (1996); Harris v. NCNB National Bank, 85 N.C. App.
669, w355 S E.2d 838 (1997). Therefore the issue is not whether the complamt specifically pleads
felomous criminal misconduct by the Defendants. It does not. The issue under the Rule .0111(e)

exception is whether the complaint contains allegations that describe what may be characterized

I

as “félonioils criminal misconduct.” Arguably, it does® This issue is rendered moot, however,
by our thréshold conclusion that the last sentence of Rule 0111(e) was never properly enacted
accordmg to the procedure mandated by the Legislature in N.C. G S. § 84-21 and therefore the
amen;lment purportedly adopting the exception for “felonious criminal conduct” is void and of
no effect. ' , _ )

" The North Carolina State Bar is an agency of the State of North Carolina, created by the
Legisiéture }in 1933. N.C.G.S. §84-15, Asastate aéency, the State Bar has such p‘.owers as the
Legisiature has granted to it in Article 4 of Chapter 84 of the General Statutes. N.C.G.S. § 84-
15,Vetf seq. The government of the State Bar is vested in an elected State Bar Council. N.C.G.S.
§ 84-]7.7. ’I‘ihe Council has the general power to regulate the professio-nal conduct of licensed
lawyers, N CGS § 84-23(a), and specifically to exercise disciplinary jurisdiction “under such
rules %md pli:oc':edures as the Councﬁ shall adopt as provided in G.S. 84-23.” N.C.G.S. § 84-
28(21).?I ‘ ;

i
—

5Although the hearing committee need not make a conclusion in this regard in light of our
holdmg that the amendment to Rule ,0111(e) adding the last sentence was never properly enacted, we
note that in fairness to the Defendants we would require that the State Bar amend its complaint to set
forth specifically the “felonicus criminal conduct” it relies upon before ruling on this aspect of the
Defendants’ motion to dismiss. '

i
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The procedure for the adoption and ameﬁdmeﬁt of rules and regulations by the State Baf
Council is set forth in N.C.G.S. § 84-21, which reads in its entirety as follows:

The rules and regulations adopted by the Couricil under this Article
may be amended by the Council from time to time in any manner
not inconsistent with this Article. Copies of all rules and
regulations and of all amendments adopted by the Council shall be
certified to the Chief Justice of the Supreme Court of North
Carolina, entered by the North Carolina Supreme Court upon its
minutes, and published in the next ensuing number of the North
Carolina Reports and in the North Carolina Administrative Code:
Provided, that the court may decline to havé so entered upon its
minutes any rules, regulations and amendments which in the
opinion of the Chief Justice are inconsistent with this Article.

The statute mandates that in addition to being adopted by the Council, an amendment to
a State Bar rule must be; | |
(1) certified to the Chief Justice of the North Carolina Supreme Court;
(2) entered by the Supreme Court in its minutes;
3) publishéd in the next ensuing number of tﬁe North Carolina Reports; and .
(4) published in the North Carolina Administrative Code;
All-of the required steps to enact the amendment fo Rule .01 11(e) passed by the Council in 1998 7

were followed, with the exception that it was never published in the North Carolina Reports.

Though the failure to publish was an oversight, it is an oversight that renders the amendment o

" - ineffective.®

*The following describes how this situation came to the attention of the hearing committee. ~
During the first hearing on January 5, 2006, counsel for Honeycutt mentioned that the exception for
“felonious criminal conduct” was not part of Rule .0111(€) in 1996 when Hoffman was tried, but was
added later by an amendment to Rule .0111(e). Upon receiving the State Baf’s supplemental ,
memorandum on January 11, 2006 setting forth the argument based upon the last sentence of Rule
:0111(e), the chair of the hearing committee searched the North Carolina Reports in.an attenipt to
determine the date of the amendment to verify that it was passed prior to the expiration of the
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According to the affidavit of Christie Speir Caneron, Clerk of the North Carolina Supreme
Court, ;he:amendment to Rule .0111(e) adding the last sentence was approved by the Supreme
‘Court by order dated December 30, 1998 and ordered published in the North Carolina Reports,
but that “[tthe amendment . . . §vas not published in the North Carolina Reports, owing to an
unintentional oversight.”

It is axiomatic that a governmental agency only has such powers as the legislative body
has granted to it through énabling legislation, and in performing its rulemaking function an agency
~ must follov\;r the procedure prescribed by statute.. The United Statés Sﬁpreme Court affirmed this
principle recently in Gonzales v. Oregon, 126 S.Ct. 904, 916 (2006).

Counsel for the State Bar at the continued hearing on January 20, 2006 argued that the

limitations period that the hearing committee had determine applied to this action; i.e., prior to

' November 12, 2002. Once an action is barred by a statute of limitations, it cannot be revived by repeal
or amendment of the statute, but a limitations period may be extended for an already existing claim so
long as it is not already barred prior to the effective date of the exténsion. Jewell v. Price. 264 N.C,
459, 142 S.E.2d 1 (1965). The history note to Rule .0111(e) appearing in the North Carolina. State Bar
Lawyer’s Handbook indicates that the only such amendment was on October 1, 2003, which would
have been too late to apply to this case. The North Carolina Administrative Code does list the
purported amendment of December 30, 1998, see 27 N.C.A.C, 1B, Sec. .0111, which if effective
would apply here, sihce as of that date the limitations period had not run. On January 11, Dottie
Miani, the Clerk of the Disciplinary Hearing Commission, faxed to the chair a copy of a page from the
State Bar’s quarterly magazine indicating that the North Carplina Supreme Court had approved the

. amendment to rule .0111(e) on December 30, 1998, as well as other amendments to State Bar Rules
1ot at issue here. The hearing committee chair still could not locate any publication of the rule in the
North Carolina Reports, and asked counsel for the State Bar to investigate further. On January 12
counsel for the State Bar wrote a letter to the hearing committee chair stating that they had contacted
Christie Speir Cameron, the Clerk of the North Carolina Supreme Court, arid that Ms. Cameron had
“determined that none of the rule amendments approved by the Court on December 30, 1998 were sent
to the printer for publication, owing to a clerical oversight at the Court.” On January 13, Ms.
Cameron exectited an affidavit reciting these facts and indicating that the amendment would be
published in the next North Carolina Reports with an explanatory note. The chair of the hearing
commiittee then ordered that the hearing be reconvened on January 20, 2006, primarily for the purpose
of cons:dermg the State Bar’s argument regarding the amendment to Rule .0111(¢).

<
H
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hearing committee should find the amendment to be valid because the statutory procedure had

been substantially complied w1th citing N.C.G.S. § 150B-18, a provision of the North Carolma‘ |

Adnumstratlve Procedure Act which states that a rule of an admxmstratwe agency “is not valid
unless it is adopted in substantial compliance with this Article.” The Administrative Procedure.
Act, Chapter 150B of the North Carolina General Statutes, sets forth the general s‘tamtory-

framework for administrative rulemaking and adjudicatory procedures for North Carolina state

~agencies. Although the State Bar is not expressly exempted from the Administrative Procedure

Act,” N.C.G.S. § 84-21 establishes a separate rulemakmg procedure for the State Bar than that |
set forth in the Administrative Procedure Act. The Admlmstratlve Procedure Act itself
acknowledges the unique nature of the State Bar’s rulemaking. N.C.G.S‘. § 150B-21.21(a). The ‘
North Carolina Supreme Court has held that the directions of N.C.G.S. § 34—21 “must govern
over the general rule-making provisions of the APA,” Bring v. State Bar, 348 N.C. 655, 660, .
501 S.E.2d 907, 910 (1998).

N.C.G.S. § 84-21 says nothing about the validity of thg adoption of a rule in “substantial
compliance” with its mandate. Bring, supra, the only reported case dealing with the validity of
a State Bar Rule, appears to hold that publication in the North Cafoliné Reports is necessary for
proper adoption of a State Bar rule. In response to a challenige to a rule of the Board of Lé;w
Examiners réguiring that an applicant for admission to practice must graduate from a COunc:i,l—_
approved law scﬁool, the Coutt stated:

The Board’s rules, including Rule .0702, were submitted to this

?Agencies listed in N.C.G.S. § 150B-1(c) are fully exempt from the Administrative Procedure
Act, and those listed in 150B-1(d) are exempt from the Act’s rulemaking provisions. .
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Court as required by N.C.G. S. § 84-21 and published at volume
326, page 810 of the North Carolina Reports. This complies with
the statutory requirement. Rule .0702 was properly adopted.
This holding implies that if the disputed rule had not been published in the North Carolina Reports
 then the statutory requirement would not have been complied with, and the rule would not have
‘been propefly adopted. See American Standard, Inc. v. U.S. ,220Ct. Cl. 411, 602 F.2d 256, 267
(Ct. Cl. 1979) (U‘n‘der. the federal Administrative Précedure Act, a substantive rule is invalid if
notice of prppose& rulemaking is not- published in the Federal Register in accordance with the
notice requirements of the Act.)
| Even if the hearing committee were inclined to consider “substantial compliance” with the
statute to i)e sufficient for valid adoption of the rule, it does not necé‘s'sa‘rily follow that we should
find such Sui;)stanﬁal compliance to be present here. We do not see a compelling basis to conclude
that tﬂe pu‘r:flicaﬁon requirement is any less fundamental than any of the other requirements
enumerated m N.C.G.S. § 84-21., While an innocent failure td pﬁblish the amendment in the
North Carolina Reports may seem like a mere technicality, it is no more so than the requirement
in Article II,: Section 22 of the North Carolina Constitution, that no legislative bill shail become )
law unless iti “shall be read three times in each housé, ”

The I\Tegislamre has established the procedure for the rulemaking by the State Bar and the
Supreme Court has held that the procedure must be followed: there is no authority for a hearing
committee of% the Disciplinary Hearing Comsmission to di§regard these directions and ignore what
we must coniclude was a fatal error in tﬂe adoption of thé purported 1998 dmendment to Rule
0111¢). 1 |

Having concluded that the application of Rule .0111(e) time-bars the State Bar’s first and
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second claims for relief, the Defendants’ first motion to dismiss is.granted, and the first and

second claims for relief in the complaint are dismissed with prejudice,

- SECOND MOTION TO DISMISS

The Defendants” second motion to dismiss is directed toward the first, second and a

portion of the third claim for relief in the State Bar’s complaint. The motion is predicated upon

the alleged preclusive effect of certain findings of fact and one conclusion of law in an order dated

April 30, 2004, entered by the Honorable W. Brwin Spainhour arising out of a hearing on |

Hoffman’s MAR on April 26, 2004, to the effect that the Defendants had no knowledge of
Porter’s federal immunity deal. Since consideration of this motion necessarily entails an
examination of materials from the Hoffman criminal case that do"not appear on the face of the
complaint, the heariﬂg committee treats this mot'iqn as-one for partial summary judgment under

Rule 56(c). We conclude that Judge Spainhour’s findings are not binding upon us either as >a

matter of subject matter jurisdiction or through application of the preclusion doctrines of ‘

res judicata or collateral estoppel, and therefore deny this motion.

Defendants contend that the following findings of fact and conclusion of law contained in

Judge Spainhour’s order are binding upon the Disciplinary Hearing Commission, and bar

prosecution by the State Bar of the Defendants on any claims of professional misconduct arisiﬁg

from allegations relating to the grant of federal immunity given to Porter in exchange for his

testimony against Hoffman as contained in the letter of October 21, 1996, from Assistarit United -

States Attorney Brian Whisler to Porter’s attorney Aaron Michel:
(Findings of Fact)
10.  Neither District Attorney Horieycutt nor Assistant District
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. Attorney Brewer sought, requested, or participated in any
discussion regarding the federal lmmumty agreement.,

11. " AUSA Whisler did not inform District Attorney Honeycutt
or Assistant District Attorney Brewer of the- fact of the
federal immunity agreement.

Assistant District Attorney Brewer, or any other State
official, of the existence of the federal immunity letter, and
that Whisler has stated, under oath, that he believed he had
no reason to inform them,

21.  AUSA Whisler did not inform District Attorney Honeycutt, : .

(Conclusion of Law)

4. Based upon the agency relationship existing between the
federal government and the State, knowledge of the federal

z immunity agreement, entered into by AUSA Whisler and
Porter’s attorney Aaron Michel is, as a maiter of law,

imputed to the District Attorney and Assistant District

Attorney who prosecuted this case even though AUSA

Whiisler did not inform the State of the agreement or involve

the State in any aspect of the negotiation process, (empha31s
added)

The befendm& acknowledge that the State Bar and the courts of North Carolina have

concurrent jurisdiction over a,ttome); discipline. The jurisdiction of the State Bar is statutory (see
the discussiqn relating to N.C.G.S. § 84-23, supra), whereas the courts have the inherent power l
to disciplinezattomeys who appear before them. Gardner v. State Bar, 316 N.C. 285, 287-88,
341 S.E. 2d 517, 519 (1986). The State Bar. Council has adopted 27 N.C.A.C. 1B, Sec.
.0102(c)(5), a rule that states e;{plicitly:

It is the pos:tkm of the North Carolina State Bar that no trial court

 has the authority to preempt a North Carolina State Bar disciplinary

+ proceeding with a pending civil or criminal court proceeding
i involving attorney conduct, or to dismiss a d1sc1p1mary proceeding
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pending before the North Carolina State Bar.
In State Bar v. Randolph, 325 N.C. 699, 386.8.E. 2d 185 (1989), the Supreme Court held th;lt
a superior court judge had no jurisdiction to dismiss a'gﬁevance pending before the State Bar.
Judge Spainhour’s order therefore cannot preempt the jurisdiction of the State Bar to bring this
disciplinary proceeding. His. order should be given preclusive effe;Ct here if and only if ’tl;e
requirements of either res judicata or collateral estoppel are satisfied,

Res judicata and collateral estoppel are closely related doctrines, and have been the subject
of general discussion in sumerous North Carolina appellate court cases.  See, e.g.; Whitacre
Partnership v. Biosignia, Inc., 358 N.C. 1, 15-16, 591 S.E.2d 870, 878-880 (2004); Thomas
Meclnnis & Associates, Inc. v. Hall, 318 N.C. 421, 427-35, 349 S.E.2d 552, 556-60 (1986). Res
Judicata is often refeﬁed to as “claim preclusion,” while coﬁate‘ral_ estoppel is often referred to
as “issue preclusion.” Wtacre Partership, supra. | |

The essential elements for the application of res Judicata are as follows:

(1) a final judgment on the merits in an earlier suit, (2)' an identity
of the causes of action in both the earlier and the later suits, and (3)
an identity of the parties or their privies in the two suits.
Hogan v. Cone Mills Corporation; 315 N.C., 127, 135, 337 S$.E.2d 477, 482 (1985); Caswell
Realty Associates I, L.P. v, Andrews Company, Inc., 128 N.C. App. 716, 720, 496 S.E.2d 607 ,
| 611 (1998). |

None of the elements for res judicata are present here.” The order of Judge Spainhour is
not a final judgment m State v. Hoffman, and indéed as of the entry of this order Hbffznan~ is still.r
awaiting retrial. The‘cau‘ses of action‘ and the parties are clearly not identical, the one being a A
criminal prosecution and the other being a disciplinary action against the erstwhile prosecutors §f ‘
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the criminél defendant.

The consideration of collateral estoppel requires more discussion. The elements necessary

for application of collateral estoppel are as follows:
The requirement for the identity of issues to which collateral
estoppel may be applied have been established by this court as
follows: (1) the issues must be the saine as those involved in the
prior action; (2) the issues must have been raised and actually
litigated in the prior action; (3) the issues must have been material
i and relevant to the disposition of the prior action, and (4) the
determination of the issues in.the prior action must have been
necessary and essential to the resulting judgment.
State v. Summers, 351 N.C. 620, 623, 528 S.E.2d 17, 20 (2001)
b _ .

As [for res judicata, none of the elements of collateral estoppel are satisfied here.
Fundamehf?lly, the reason is because the duty of a prosecutor under Brady to disclose exculpatory
and impeachment evidence in a criminal case applies without regard to whether the prosecutor has
personal knowledge of the existence of the evidence, whereas a violation of ethical rules generally
i'equires proof of such knowledge.

Suppression of favorable evidence violates Brady even if done inadvertently and without
the knowledge of the prosecutor. Giglio v. U.S., 405 U.S. 150, 154 (1972). See generally,
" Monroe v. Angelone, 323 F.3d 286 (4® Cir. 2003). Rule 7 .2(4) of the Rules of Professional

. Conduct (ni)w Rule 3.8(d) of the Revised Rules of Professional Conduct) cited by the State Bar

in the complaint provides that the prosecutor in a criminal case shall:

8Cases also state that there must be a final judgment in the prior action. Chaplain v. Chaplain,
101 N.C. App. 557, 559, 400 S.E.2d 121, 122, review denied, 328 N.C. 570, 403 S.E. 2d 508 (1991);
Phipps v. Paley, 90 N.C. App 170, 173, 368 S.E. 2d 21, 24, review denied, 323 N.C. 175, 373
S.E.2d 114 (1988). Although technically there is not yet 4 final judgment in the Hoffman criminal
case, we deem Judge Spainhour’s MAR order to be a final order in regard to thosé matters at issue
here for purposes of analyzing the collateral estoppel issue.
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make timely disclosure to the défénéé of all evidence or information.

known to the prosecutor that tends to negate the guilt of the accused

or mitigate the offense . . . .(emphasis added)
The ethical rule is thus harrower in scope in this fespect than the dﬁe' process rules of Brédy and
its progeny. See R, Rosen, “Disciplinary Sanctions Against Prose’cuz;_ors Jor qudy Violation; A
Paper Tiger,” 65 N.C.L. Rev. 693, 712-}5“(192'37). But see, State Bar'v. David Hoke and Deéra
Graves, 04 DHC 15, finding a violation of Rule 3.8(d) baséd upon a nondelegable legal duty of
a prosecutor to know the contents of his file, rather than actual knowledge.’ |

The parties to the Hoffman MAR hearing - and even Judge Spainhour himself - 7
explicitly recognized that whether the prosecutors knew of thg: Whisler letter was immaterial to
the inquiry of whether a Brady violation entitling Hoffman to a new trial hgd occurred, -

The transcript of the hearing reflects that Honeycutt stited to the court:

it is my opinion that justice demands and all fairness requires that
Jonathan Gregory Hoffman be awarded a new trial based on the

Brady violation, which. as you know. does not require a proof of
fault on behalf of anyone,

*The ethical duty to disclose is broader than the Brady due process standard in that ethical rules
- including Rule 3.8(d) ~ do not include a materiality requirement. See R. Rosen, supra, 65 N.C.L.
Rev. at 714. Materiality in the Brady context means that the undisclosed evidence might have affected
the outcome of the trial. U.S. v. Agurs, 427 U.S. 97, 104 (1976); U.S..v. Bagley, 473 U.S. 667, 682
(1985). “The evidence is material only if there is a reasonable probability that, had the evidence been
disclosed to the defense; the result of the proceeding would have been different.” Therefore, an
immaterial - but intentional -~ nondisclosure of exculpatory evidence by a prosecutor could be found
to be a violation of the ethical rule and still not violate Brady. “If the suppreéssion of evidence reésults in
constitutional error, it is because of the character of the evidence, not the character of the prosecutor.”
Agurs, supra, 427 U.S. at 110. :
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(Tr. of April 26, 2004 MAR hearing, p. 5)(emphasis added)10
‘Following the hearing, Robert Hale, one of Hoffman’s post-conviction attorneys, sent a cover
lettertoJ udge Spainhour enclosing a proposed order and noting that the prosecution had conceded
that a new trial was required under Brady “baSed on imputed knowledge, specifically the agency
relationship between the state and federal governments.” The letter further siates:

In light of the parties’ position that imputed knowledge of the

federal immunity deal is sufficient to satisfy the demands of Brady,

we believe that it would be unnecessary and inappropriate for the

order to address the issue of whether of not the District Attorney’s

office had actual knowledge of the immunity deal. " This issue
remains controverted between the parties.

Judge Sééinlz;our’s conclusion of law number 3 in his April 30, 2004 order following the MAR
hearing state%s that “(r)elief under Brady does not require actual knowledge by the government.”

Itis tims apparent that the knowledge of Brewer and Honeyéutt of the Whisler letter was
" not actually {‘litigated in connection with the Hoffman MAR hearing, that the issue of their
knowledge was neither material nor relevant to 1_:he granting of a new trial to Hoffman, and that
the concedeq _agency relationship between the federal ‘and state prosecutors rendered Judge
Spainhour’s (i{etermination that Brewer and Honeycutt had not been informed of Porter’s federal
immunity deai neither necessary nor essential to his order.

Inshort, Judge Spainhour’s findings and conclusions bearing upon Honeycutt and Brewer’s

knowledge of the federal immunity agreement cannot be the basis for collateral estoppel; and are
i

The April 26, 2004 MAR hearing transcript also reveals that the issue of what the prosecutors
knew and when they knew of the Whisler letter was not “actually litigated” in any meaningful sense.
The transcript is all of ten pages long, the bulk of which consists of Honeycutt addressing the court.

He was not under oath and was not subject to cross-examination by Hoffman’s counsel. Brewer was
not present at the hearing, having long since departed the district attorney’s office to became a district
court judge. :
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not binding here. The Defendants’ second rﬁotion to dismiss is therefore denied.

THIRD MOTION TO DISMISS

The Defendants’ third motion to dismiss is di‘rected toward the second claim for relief m

the complaint. The thrust of the second claim for relief is set forth in paragraph 585, allegmg that

“Brewer and Honeycutt deliberately -avoided i mqulrmg into whether Porter had been granted

concessions or immunity agreements by the United States government.” The hearing committee
treats this motion as a pure Rule 12(b)(6) motlon and concludes that this allegation, deemed to

be true, is sufficient to. allege a violation of former Rule 1,2_(d) (present Rule 8.4(d)), and — based

" upon Disciplinary Hearing Commission precedent - a violation of former Rule 7.3(4) (now Rule

3.8(d)).

While the specific ethical rule relating to the disclosure of exculpatory evidence bya

‘prosecutor ‘(fbMerly Rule 7.3(4), now Rule 3 -8(d), addressed in the discussion above relating to .

Defendants’ second motion to dismiss) literally applies only to evidence or information “known

to the prosecutor,” there are cases interpreting a prosecutor’s duty under Brady to encompass an

obligation to make a reasonably diligent inquiry to determine whether exculpatory or impeachment

evidence exists. See, e.g., U.S. v. Perdomo, 929 F.2d 967 (3d Cit. 1991); U.S. v. Osorio, 929 7

F. 24753 (1" Cir. 1991), U.S. v. Auten, 632 F.2d 478 (5" Cir. 1980); U.S. v. Burnside, 824 F.

Supp. 1216 (N.D. IIl. 1993). As stated in Auten, “@)f disclosure was excused in instances

| where the prosecution has not sought out information readily available to it, we would be inviting

and placing a premium on conduct unworthy of representatives of the United States Government.”
Furthermore, the D1sc1plmary Hearmg Commission in the case of State Bar 2 Davzd Hoke and

Debra Graves 04 DHC 15, concluded that prosecutors violated their disclosure duty under Rule
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3.8(d) in failing to produce exculpatory witness iﬁter;ié;xi reports baseﬁ upon a legal duty to know
the contents of the investigative files, even in the absence of sufficient proof that the prosecutors
had actual knowledge of the inteview reports. We are persuaded that the adoption bya prosecutor
ofa “headlin the sand” attitude toward his Brady obligation, as is alleged in the second claim for
rélief, would violate the ethical rules cited by the State Bar. We therefore deny Defendants’ third
motion to zdismiss.
FOURTH MOTION TO DISMISS

Thé Deféndants" fourth motion to dismiss is in substance two motions. The first is a
procedural due process attack b;tsed upon the assertion that the allegations of the second and third
.claims for 1Lelief in the State Bar complaint were not contained in either the Letter of Notice or the
Substance of Grievance sent to each Defendant by the Gnevance Commxttee of the State Bar
Council. The second motion - though not expressly framed as such — challenges the legal
‘'sufficiency of the‘alleggtlons of the third claim for relief asserting that the Defendants violated
Rules 3.1 and 8.4(d) “(b)y continuing to oppose Hoffman’s motion for appropriate relief after
February 2(i)01 " and “(b)y failing to concede that Hoffman was entitled to a new trial pursuant to
Brady untili,April 2004.” The hearing committee treats these as two separate motions. We deny
the first an:d grant the second, with the result that the third claim for relief is dismissed with
prejudice.
A, roc;:edura e Process

Counsel for the Defendants at the hearing in this matter indicated that they did not wish
to argue the procedural due process issue, although they were not formally withdrawing the
motion based upon it. Indeed, the argument is meritless. In State Bar v. Braswell, 67 N.C.
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App. 456, 458, 313 S.E.24 272, 274, review denied, 311 N;C. 305, 317, S.E. 24 681 (1984), the

North Carolina Court of Appeals held that there is no requirement that a letter of notice even be
sent to an attorney prior to filing a complaint against the attorney before the Disciplinary Hearing
Commission, and that “(t)he filing qf a formal complaint satisfies defendant’s right to be informed
of and respond to the charges against him.” The Defendants here thus have no basis to complain |
that their due process rights were violated:'* The State Bar’s complaint is sufficient notiee.rof the:
charges against them. _ |
B. The Legal &. fficiency of the Third Claim for Relief

' The third claim for relief is based upon the proposition that the failure of the.Defendénts |
to concede that Hoffman was entitled to a new trial after they indisputably becaﬁe aware of the
Whisler immunity letter constitutes an independent violation of Rule 3.1, even if the Defendants
were unaware of the letter at thg time of ‘thé Hoffman trial in November of 1996. In relevant part, '
Rule 3.1 states that:

A lawyer shall not bring or defend a proceeding, or assert or

controvert an issue therein, unless there is a basis in law and faci

for doing so that is not frivolous, which includes a good faith

argument for an extension, modification or reversal of existing law.
Implicit in this claim is the notion that reversal of Hoffman’s con\;iction was inevitable, and: -

consequently the Defendants had a continuing duty after the Hoffman trial to refrain from resisting

Hoffman’s claim in the MAR that he was entitled to a new trial. While we canmot inquire on.a

1A letter of notice is a letter from the chairperson of the Grievance Committee to a respondent
attorney in connection with the initial investigation of a grievance directing the attorney to respond to
the grievance. 27 N.C.A.C. 1B, Sec. .0112(c). A “substance of grievance” is a summary of the
grievance that typically accompanies the letter of notice.
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motion to dismiss into the question of whether a reversal was “inevitable,” the hearing committee

can make a determination of whether the Defendants had a legal duty to refrain from opposing
Hoffman’s MAR

Rule 3.1 applies to an attorney in the role as advocate. Comment [1] to Rule 3.1 expressly
refers to thé “advocate;” Paragraph 59 of the State Bar’s complaint explicitly alleges that the
Defendants “ through counsel” continued to ofpose Hoffman’s motions for appropriate relief. The
complaint d;>es not allege that the Defendants as cougg' el continued to oppose Hoffman’s MAR,
The Défend%m’ts’ attack on the third c;laim for relief is base& in part on the fact that they did not
act as advocates in the Hoffinan post-conviction proceedings. As is customary in state court post-
conviction piro’ceedings in capital cases, the State was represented by the Office of the North
Carolina Attorney General, specifically Special Deputy Attorney General Jill Cheek. She alone
signed the étate’s answer to Hoffman’s third amendment to his MAR. 2 While Honeycutt
ai)peared fof the State in a “second chair” role, Brewer did not participate in the MAR
_proceedings; at all. If the 'third' claim for relief sufficiently states an ethical violation against
Honeycutt and Brewer, then logically Ms. Cheek - and even the Attorney General himself - are
equally culpiable.

The éllegation in paragraph 59 of the comp_laim that Brewer and Honeycutt continued to
oppose Hofﬁhan’s MAR “through counsel” (presumably Ms. Cheek) and the Defendants’ “advice

of counsel” defense in response to this allegation are both off the mark., Ms. Cheek did not

i

While we decide this motion on the basis of Rule 12(b)(6) and do not consider these matters
outside the pleadings as essential to the hearing committee’s ruling, we point them out to give context
to our reasoning.
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represent Brewer and Honeycutt: she représented the State of North Carolina. Brewer an,dr
Honeycutt were not her clients. The ;eal question is whether Rule 3.1 imposes vicarious ethical
liability upon Brewer and Honeycutt for the State’s conduct of the defense of the MAR
proceedings. We do not see a basis for such a bolding. '

The success of this gambit depends upon whether the claim can be analogized to the
continuing professional duty concept first formulated in medical malpractice cases, and later.
recognized as at least potentially applicable to attorney malpractice claims by the North Carolina
Suprems Coutt in Hargett v. Holland, 337 N.C. 651, 447 S.E.2d 784 (1994), Under this
doctrine, if a lawyer has a continuing contractual duty to a client in connection with a matter; then
the statute of limitations will not be deemed to run for a completed act of malpractice éd idng as
the lawyer is under a contractual duty to rectify the mistake. While discussed in the case law, it
has never actually beeﬁ applied to extend the statute of limitations in any reported case involwéing.
leéal malpractice, as 'receﬁtly noted in an unpublished opinion of the .North Carolina Court of
Appeals. Norman Home Furnishings, Inc. v. Mayo, 2006 N.C. App. Lexis 241 (N.C. App. ,,Ir?eb.v |
7, 2006). Neither has there been any suggestion that it could apply outside the attorney-client

relationship, and of course there was no such relationship between Hoffman and the Defendants

4 ‘here.  The -complaint must stand or fall on whether the State Bar can avoid the bar of its

limitations rule for an alleged ethical violation that accruéd no latér than Hoffman’s trial in |
November of 1996 - not whether some new and distinct ethical duty devolved upoﬁ the
Defendants when the full extent of Porter"s federal immunity deal came to light as a matter of
pubiic record by at least February of 2001. “

Having concluded that the third claim for relief fails to state a claim upon which relief can
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be granted, we grant the Defendants’ fourth motion for relief directed toward the legal sufﬁcieﬁcy
of this claiin; and dismiss the third claim fér relief with prejudiée.
CONCLUSION

The dismissal of the first and second claims for relief on limitaﬁons grounds and the
dismissal éf the third claim for relief.for failure to state a claim mean that the State Bar’s
complaint is dismissed in its entirety without reachirg the merits. The hearing committee is
acutely aware that this result pleases no one - including the Defendants, who have forcefully
denied any’ wroﬁgdoing but nevertheless remain under a cloud of unresolved chargés against
them. Th; allegations of the first two claims in the complaint describe serious prosecutorial
misconduct, which if provern through the clear, cogent and convincing evidentiary standard applied
in disciplinéry proceedings would undoubtedly m?ri't severe sanctions. That such misconduct may
go undiscil;lincd is difficult to accept.

We %are also mindful of the negative consequences dismissal without a full evidentiary
‘hearing ma); have on the public’s confidence and that of lawyers tileméelves in the capacity of the
legal profeséion to regulate itself, especially in light of the controversy surrounding another recent
. Disciplinarjgl Hearing Commission decision involving allegations of prosecutorial misconduct,
State Bar v.v David Hoke and Debra Graves, 04 DHC 15. |

Nevértheles’s, we cannot allow these concerns to dissuade us from reaching the conclusion
that the appiicable law cofnpels dismissal of the‘State Bar’s complaint. As Justice Bobbitt wrote
in Skearin v. Lloyd, 246 N.C. 363, 370, 98 S.E.2d 508, 514 (1957), limitations rules “are

inflexible and unyielding, They operate inexorably without reference to the merits of plaintiff’s

cause of action.” As strong as the urge may be to find an exception to the bar of Rule .0111(e)

t
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and proceéd to a hearing on the merits, to do so withoﬁ't' legal justification would be a failure to
- carry out faitﬁfully the adjudicatory function entrusted to us,

NOW, THEREFORE, based upon the foregoing, it is HEREBY ORDERED that the
Defendants’ first motion to dismiss is granted, their second and third motions to dismiss arek
denied, their fourth motion to dismiss is granted in part and denied in part, and 'the State Bar’s -
complaint is dismissed with prejudice.

Signed by the Chair with the consent of the other hearing committee members, this the<4ﬁx ‘

day of April, 2006.

F. Lane W jamson
Chair, Disciplinary Hearing Committee
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