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THE NORTH CAROLINA STATE BAR 
Plaintiff 

v. 

TRACY L. GASTON, ATTORNEY 
Defendant 
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BEFORE THE 
IPLINARY HEARING COMMISSION 

OF THE 
NORTH CAROLINA STATE BAR 

03 DHC 14 

FINDINGS OF FACT 
CONCLUSIONS OF LAW 

AND ORDER OF DISCIPLINE 

THIS MATTER came on to be heard and was heard before a hearing committee 
of the Disciplinary Hearing Commission composed ofT. Paul Messick, Jr., M. Ann Reed 
and H. pale Ahnond on Oct. 24, 2003. The Defendant, Tracy L. Gaston, appeared on 
his own behalf. Carolin Bakewell represented the State' Bar. . 

l}ased upon the evid~nce presented at trial and the pleadings herein, the Hearing 
Committee hereby makes the following: 

FINDINGS OF FACT 

1; The Plaintiff, the North Carolina State Bar, is a body duly organized 
under th~ laws of North Carolina and is the proper party to bring this proceeding 
under thtr authority granted it in Chapter 84 of the General Statutes of North 
Carolin~; and the Ru1es and Regulations of the North Carolina State Bar 
promulgated thereunder. 

2.: The Defendant, Tracy L. Gaston (Gaston) was admitted to the North 
Carolina ~tate Bar in 1995~ and is, and was at all times referred to herein, an ' 
attorney at ,law licensed to practice in North Carolina, subject to the rules, 
regWations arid Rules of Professional Conduct of the North Carolina State Bar 
and the la;ws of the State of North Carolina. ' ' 

3.: During all of the periods relevant hereto, Gaston was engaged in the 
practice of law in the City of Charlotte, North Carolina. 
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4. Th~ Stat~ Bm; :filed its summons and complaint in this matter on Aug. 
5,2003. 

5. ·Gaston was personally served with the summons and cqmplaint on 
Aug. 15,2003 and.his answer was therefore due no laterthan Sept. 4,2003. 

6. Gaston failed to file an answer Or other responsive pleading, 

7. On Sept. 10,2003, the Secretary of the N.C. State Bar entered GastQn's 
default. 

'8. On or shortly after Sept. 10, 2003 Gaston was served with notice of the 
default and with notice of the time, date and place ofthis hearing. 

9. On the morning oftriaI, Gaston filed a motion to continue the hearing. 
Following argument regarding the motion, the hearing committee denied Qasto:n's 
request. 

, r 

The Nall Grievance-- Count 3 

10. On or about October 15, 2000, Darwin K. Nall (NaIl), retained 
Gaston to represent him regarding a traffic citation he had received earlier that 
month. 

. 11. Altho\lgh Gaston aSsured NaIl that he would "handle everything," 
\ . .;. Gaston failed to appear at a he~ng in NaIl's case on Dec. 15,2000. 

12. In January 2001, Nall received a letter from the N.C. Department of 
. Motor Velticl~~ advising him that his driver's license was about to be suspended 
because neither he nor Gaston had appeared in court on Dec. 15,2000. 

13 ... Nall contacted Gaston al)d told him about the DMV letter. Gaston 
assured NaIlthat he' would ~'take care of' the situation. 

14. Despite these assUrances, Gaston did not take eff~ctive steps to correct 
the situation, and NaIl's driver's license was suspended. 

15. Meanwhile, Gaston did not communicate a4equately with NaIl nor 
did he keep him advised regarding the status ofhjs case. 

. 16. In February 2001, Nall was charged with driving while his license 
was suspended (DWLS). 

17. Gaston Wldertook to represent NaIl regarding th~ DWI,-S charge .. 
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Nall. 
18. Gaston failed to take effective steps to re~olve the DWLS charge for 

" . 

19. Prior to February 2001, Gaston also und~rtook to handle a workers' 
compen~ation case for NaIl. 

20. In February 2001, NaIl asked Gaston file a form 33 with the N.C. 
Industrial Commission to request a h~aring in the workers' cOPlpensation case. 

21. Gaston failed to file the form 33 or take other effective steps to 
resolve NaIl's workers' compensation claim. 

. I 

22. Gastonfailed to communicate adequately with NalI aboilt the status of 
the wotk,ers' compensation case. 

23. On Jan. 28, 2002, Nall filed a grievance against Gaston with the 26th 

Judicial Dist:rict Grievance Conmtittee. 

24. On Feb. 18, 2002, the Chair of the 26th Judicial District Grievance 
<.'. Committ~e notified Gaston that Nallhad filed a complaint and directed him to 

respond within 15 days. . 

' .. ,.; 25. On May 21,2002, Rick Poe (poe), the member of the 26th Judicial 

(3V. 

District Grievance assigned to investigate Nall's complaint, contacted Gaston and 
reminded him that his response to Nall's complaint was overdue. 

26. On June 3, 2002, Gaston sent a letter to Poe and requested more time 
to respond. Poe agreed to permit Gaston imtil1une 15,2002 to respond. 

I 

i 
27. Gaston did not respond to the letter of notice regarding NaIl's 

grievance~ 

The Middleton Grievance - Count 4 , 

28 .• Prior to Sept. 26,2001, Gaston agreed to draft a will for John 
Middleton. (Middleton). 

I 

29. Middleton paid Gaston a $400 fee for this service on Oct. 5,200:1. 

30; Gaston did not draft the will and refused to return the $400' fee he 
received, 4espite Middleton's requests for a refund. 

31.~ On Nov. 6,2001, Middleton filed a fee dispute petition with the 26th 

Judicial District Grievance Committee (Middleton fee dispute). 
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32. On Feb. 27,,~002, Gaston appeared at the scheduled mediation in the 
Middleton fee dispute case. He agreed to complete the will for Middleton,and 
refund. the $400 fee by March S, 2002. 

33. Despite these assurances, Gaston did not complete Middleton's will 
nor did he refund, the fee. 

34. Gaston did not respond to several inquiries from Mark Michael 
(Michael), the mediator assigned to the Middleton fee dispute, nor did he 
participate in the fee dispute process in good faith . 

.35. On or about April 1 0, 2002, the 26th Judicial District Grievance, 
Committee established a grievance file against Gaston (Middleton grievance) 
bas~d upon his failure to participate in the Middleton fee dispute process in good 
faith. . , 

36. On April 1 0, 2002, Gaston was notified of the Middleton grievance 
afid was directed. to respond within 15 days .' 

,:,':: 37. On July 15, 2002~ Elizabeth Edwards, the member of the 26th Judicial 
District Grievatlce Committee assigned to investigate the Middleton grievance, 
wrote to Gaston an.d reminded him that he had not responded to Middleton's 
grievance. 

38. Gaston'did not reply to the letter of notice or to the July 15, 2002 
',' ' follow up letter concem:il,J.g the Middleton grievance. 

, ' 

I 

The Douglas Grievance - Count 5 _r _ 

39. On Nov. 10,2001, OraM. Douglas (Ms. Douglas) paid Gaston $350 
to handle a traffic, ticket for her brother, Henry Douglas (Douglas). 

40. Gastop: failed to take effective action to resolve Douglas' ticket. 

41. Gaston failed to communicate adequately with Douglas or Ms. 
Douglas about the case. 

42. PriQr to March 10, 2002, M~. Douglas demanded a refund of the fee. 

43. Gaston failed and refused to return any portion of the $350 fee . . 
44. On March 21; 2002, Ms. Douglas filed a grievance against Gaston 

with the North Carolina State ;Bar. 

45. On May 8,2002, Gaston was notified ofMs, Douglas' grievance and 
was directed to respond to the letter of notice, within 15 days. 
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·46. G~$ton was served with additional notices cortc.~rning Ms. Douglas' 
compl~rtt on Oct. 8, 2002 and Nov. 1, 4002. 

·47. G~ton failed to respo;nd to any of the notice$ regarding Ms: 
Dougla,s' complaint. 

t 

148. On Nov. 22, 2002, the Secretary of the Nqtth Carolina State Bar 
issued ~ subpoena to Gaston, directing him to proquce his entire client file 
regarding Douglas' case to the State Bar. 

49. On Nov. 22, 2002 Gaston was personally served with the subpoena. 
I • 

so. QaSton willfully failed and refused to comply with the tenns of the 
. Nov. 22, 2002 subpoena. 

- 51. Meanwhile, on or about April 12, 2002, Ms. DOllglas ,filed a fee 
dispute petition regarding GaSton with the North Carolina St~te Bar. 

i 
$2. Gaston did not respond to the notice of the Douglas fee dispute nor 

did he participate in. the fee dispute resolution prOCt;lSS in good faith. 

53. On July 25, 2002, the North Carolina State Bar e~tablishe4 a 
grievance file against Gaston, based upon his failure to respo~d ~o the nptice of 
fee. dispute petition filed by Ms. Douglas. The grievance file was assigned file 
number 02G 1136. 

I • 

54. On Oct. 31, 2002, Gaston was personally served with the State Bar's 
letter of notice regarding grievance file number 02G 1136 and was directed to 
respond to the. letter of notice no later than Nov. 15,2002. 

I 

55. On Feb. 6, 2003, the State Bar sent a follow up letter to Gaston, 
reminding him that he had. not responded to the letter of notice in file 02G 1136. 

56. Gaston did not respond to the letter of notice or the Feb. 6,2003 
remi~der1etter regarding file n,umber 02G 1136. 

I 

The Daye Grievance-:-Count 6 

57. In September 1999, Lucious Daye (Daye), retained Gaston to 
repre~ent 'him respecting issues of visitation, child custody and equitable 
distribution (the domestic case). On Sept. 20, 1999, Daye or a relative paid 
Gaston a $1,000 retainer irt the domestic case. 

I 
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58, At the same time, Ga~ton agreed to represent Daye regarding a: civil 
acti(;m then pending in Durham County Superior Court, concerning alleged illegal 
saleofpersonalpropertybyDay~'s ex wife (the property case). . 

59. Gaston failed to take effective steps to resolve the domestic case and 
failed to keep Daye adequately informed of the status of the case. 

. 60. Gaston fijled to appear at hearings in Orange Co~ty District Court in 
the domestic case on Feb. 4, 2002, Feb. 11,2.002 and March 4,2.0.02, despite 
having received notice of the court dates. ' ' 

61. Following Gaston's failures to appear in court, the trial judge direct~d 
Gaston to appear and show cause why he should not be held in contempt. 

. 62. The show cause hearing was held March 28, 20.02 before Hon. Pat 
Devine. Gaston testified that he had had hearings in other courts on the days of 
the Paye hearings but acknowledged that he had failed to let the Oratlge County 
court mow of the~e sch~duling conflicts. 

63.' Judge DeVine declined to hold Gaston in contempt, but advised him 
that he had lost all credibility with her. She urged him to refund Daye's fee and 
gave Daye the telephone nUinber of the North Carolina State Bar. ' 

'. ,. 94. Meanwhile, opposing counsel in the property casemov~d for. 

.", , 

summary judgment. Gaston. failed to respond to the motion and failed to appear 
at the hearing on the motion for summ~judgme:p.t. . 

65. Gaston. did not tell Daye that summary judgment had been entered 
against him in the prop~rty case and instead falselY advised Daye that he was 
negotiating a settlement of the case. 

66. On May 17, 2.002, Daye fil~d a grievance against Gastoll with the 
North Carolina State Bar (Daye grievance). 

67. On Aug. 22, 2.002, the State Bar issued a letter of notice to Gaston, 
directing him to iil~ a written respons~ to the Daye grievance within 15 days. 
The letter of notice was served on Gaston on Oct. 4, 2.002. . 

68. On Nov. 1,2002, the North Carolina State Bar sent a follow up letter 
to Gaston"reminding him that no response had been received. 

69. Gaston did not respond to the lett~r of notice or to the Nov. 1,2002 
follow up letter concerning the Daye grievance. ' 

70. On Nov. '22, 2002, the State Bar issued a subpoena to G~ton, 
directing him to produce. Daye's client file to .the State. Bar on J~. 15,20.03. 
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71. Gaston was served with the State Bar's sl.!bpOeila on Nov. 22, 2002. 

72. Gaston failed to produce the records as connnanded by the Nov. 22, 
2002 Stftte Bar subpo.ena. 

73. On or about Aug. 14, 2002, Daye filed.a fee di$pu,te petition with the 
North Carolina State Bar ag~st Gaston. 

74. On Oct. 31, 2002 Gaston was served with notice of the fee dispute 
epetitionand was directed to file a written response p.o later thWl Nov. 15,2002. 

75. Gaston did not respond to the notice concerning the Daye fee dispute 
petitioninor did he participate in the mandatory fee dispute resolution process in 
g00df~th. . 

I 

76. On Dec. 18,2002, the North Carolina State Bar established a 
grievance file against Gaston based upon his fallure to respond to the notice of 
Daye's fee dispute petition. The grievance file was assigned file number 02G 
1744. ' 

71. On Jan. 31, 2003, Gaston was personally served with the State Bar's 
letter of notice regarding grievance file number 02G 1744. Gaston was required 
to reSportd to the letter of notice no later than Feb. 15,2003. 

78. Gaston did not respond to the letter of notice rega,rding file number 
02G 1744. 

I 

The McKay Grievance - Count 7 

79. On·May 15, 2002, Annette McKay (Ms. McKay) filed a grievance 
against Gaston with the 26th Judicial District Grievance Connnittee. 

80. On May 24,2002; Gaston was notified of Ms. McKay's complaint 
and was directed to respond within 15 days. . 

I 

81. Gaston failed to respond to Ms. McKay's complaint. 

The Mungo Grievance - Count 8 

82. On Feb. 21, 2003 Anthony Mungo (Mungo), filed a complaint against 
Gaston With the N.C. State Bar. . 

83. On Match 29,2003 Gaston was personally served with the letter of 
notice regarding Mungo's grievance and was directed to file a response within 15 
days. . 
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84. Gaston failed to respond to Mungo's grievance. 

The CSI Grievance - Count 2 

85. In June or early July 2002, Gaston wa~ approached by a disbarre4 
attorney, Jeffrey A. Hopkins (Hopkins) and an accountant named MarIc Wilkerson 
(Wilkerson). , " 

"funds. 
86. Gaston knew that Hopkins had been disbarred for embezzling client 

87. Hopkins, Gaston and Wilkerson planned to <?reate a corporation 
through which Hopkins could continue to close residential real estate loans and 
perform leg~l work, while creating the false appearance th~t Gaston was 
supervising the work and disbursement of the closing funds. 

88. On July 16,'2002, pursuant to his agreement with Hopkins and 
Wilkerson, Gaston form.ed a corporatiop called Closing. Services, Inc. (hereatter, 
CSI) for the purpose of conducting residential real estate closings in the;: 
¥ecklenburg County. 

89. Hopkins condu9ted at least 40 real estate closings through CSI 
between July and October 2002. 

90. Allor most of the CStclosings were conducted in Hopkins' .former 
law office on Austin Avenue 'in Charlotte. The sign in front of the office 
identified Hopkins as a 'Juris doctori:t1.1aster oflaws in t~ation:" 

91. Gaston did not have an office in the Austin,Avenue location and 
continued to practice law out of his apartment at another location in Charlotte. 

'92. Hopkins and his secretary, Margaret Stogner (Stogner) performed the 
actual legal work associated with the CSI closings, includi~g drafting deeds, 
deeds of trust and title opinions. 

93. Gaston did not adequately supervise the legal work performed by 
Hopkins and, Stogner and in fact, was not familiar with real estate law. 

94. Gaston knowingly assisted Hopkins and Stogner to engage in the 
unauthorized practice oflaw. . . 

95. Some or all of the funds rel~ting to the CSI real estate closings passed 
through a bank account maintained by CSI at First Citizens Bank (CSI bank 
account). 
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96. Hopkins and. Stogner regularly handled client and fiduciary funds 
relating to the CSI closmgs, CSI, despite the fact that the Wake County Superior 
Court, had ordered Hopkins not to handle client or fiduciary funds 01' pennit his 
agents and employees to do so in January ~OO1. 

97. Gaston was not a signatory authority on the CSI bank account, did 
not have' regular access to account records, did not mailit~ ledgers for 
individuflls whose funds were handled by CSI and, failed to reco1J,cile the account 
at least quarterly to ensure that closhlg funds were handled properly. 

I 

98. In most of the closings handled though CSI, Hopkins and/or Stogner 
received a $4S0 "attorney fee" and paid another $100 as a fee to Gaston. 

9,9. On Oct. 31,2002, the N.C. State Bar served Gaston with a subpoena 
for caus~ audit directing him to produce records relating to CSI's bank accounts. 

, 100. Gaston failed to produce all of the records as required by the State 
Bar's' su1;>poena. 

, 

101. On Nov. 22,2002, the Wake County Superior Court issued a 
prelimih~ injunction which forbade Gaston from handling client funds and 
directed him to produce copies oftb.e CSI records to the Sta,te Bar. 

; , ., - , 

102. Gaston was present in court when the Nov. 22, 2002 order was 
entered and consented to it. 

Ip3. The Nov. 22,2002 injunction. has neve:r been dis$olved or amended. 

104. Gaston failed to provide all documents required by the Nov. 22, 2002 
order and the State Bar thereafter instituted contempt proceediJigs against Gaston. 

105. On April 8, 2003 the Wake County Superior Comt found Gaston 
guilty of:criminal contempt for failing to produce all of the records 'described in 
the Nov. 22, 2002 court order. 

The Alexander Grievance ~ Count 1 

106. After entry of the Nov. 22, 2002 court order, GaSton began using his 
existing ~perating' account at Mechanics & Farmers Bank, number 3101180513 
(trust account) as a trust account. Gaston began channeling client and fiduciary 
funds.int9 the account for the express purpose of circumventing the Nov. 22, 2002 
court ord~r. 

" 

1 Q7. On num~rous occasions between Dec. 11, 2002 and Sept. 8, 2003 
when Mechanics & Farmers "froze" the trust account pursuant to the Nov. 22, 
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2002 injUnction, Gaston ,received and disbursed client funds, although he was on 
notice that to do so was in violation of the court's order. 

108. On April 17, 2003, Gaston served as .settlement agent for the'sale of 
real property at 9804 Bradstreet COlnmons Way; Charlotte, N.C. from Craft 
FIomes, Inc. to Kimberly Alexander (Alexander).' 

109. On April 17, 2003, Gaston received $174,785 from First Franklin 
Financial on behalf of Ms. Alexander! Gaston wasdjrected to disburse these 
funds oruy as set out in the closing instructions from First Franklin Financial. 

110. On April 22, 2003, Gaston disbursed $1,400 of the Alexander 
closing funds to Clayton Cousart (Cousart). This expenditure was not listed on 
or authorized by the HOD-I closing statement for ,the transactiop.. 

111. Between April 17, 2003 and May 21,2003, Gaston disbursed a total 
of$38,129 of the Alexander closing funds to Craft Homes, Aggressive Mortgage 
and other third parties. No other disbursements were made from the trust account 
to or for Alexander after May 21, 2003. 

112. At all times on and after May 21,2003 Gaston shQllld have held a 
balance of-at least $136,656 in trust for Alexander. 

113. The balance in Gaston's trust account fell below $136,656 on May 
30, 2003 and remained below that figure until June 13, 2003, when Gaston 
d~osit~d another client's funds into the trust account. The balance in the trust 
account also fell below $136,656 between July 11 - July 22,2003. 

114. Although the balance in the trust account remain~d above $136;656 
after July 22,2003, Gaston did not replace Alexander's funds and the bulk of the" 

, money in the account belongs to clients other than Alexander. 

115. Gaston misappropriate4 a portion of Alexander's closing proceeds 
for his personal benefit without Alexander's knowledge or consent. . 

116, On various occasions between Dec. 11, 2002 and Sept. 8, 2003 
Gaston issued checks drawn on the trust account to pay personal expenses, 
including his malpractice insurance,premium, donations to two churches, auto 
mechanics' bills, and utilities and cable TV bills. 

, 117. The total amount of the checks which Gaston issued t,o himself and 
to third parties for his own behalf e;xceeded the amount of earned fees and 
personal funds that Gaston had on deposit in the trust account. Consequently, 
client and fiduciary monies were used to fun4 some or all of these checks. 
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ADDITIONAL FINDINGS OF FACT :t.rnGARDING DISCiPLINE 

118. Gaston's law license was suspended by the N.C. State Bar Council 
for failure to pay his mandatory State Bar dues on May 21, 2003. 

119. GaSton was personally served with notice of the ~u~pension of his 
law license by the Mecl\lenburg County Sheriff' s Dep~ent and therefore was 
aWare that he was not properly licensed to practice law aft~r May 21, 2003 .. 

:120. Gaston continued to conduct residential real estate clOsings on and 
. after May 21,2003 although he mew that he was no longer licensed to practice 
la,w. 

~2L ill addition to the misconduct set Olit in the State Bar's complaint in 
this marter, the Committee finds that Gaston also violated the Rules of 
Profession,al Conduct in the following respects: 

a) Gaston neglected a dOli1~stic action which he undertook for a client 
named ~mma Moffett. He also refused to refund any portion of the fee to Ms. 
Moffett~ 

b) Gaston neglected a criminal case he undertook in December 2002 for a 
client n~ed Muhummad S. Jaaber. Gaston failed to refund any portion of the 
$600 retainer paid by Jaaber and failed to communicate with his client. 

, 
9) Gaston failed to file a clistody a,ction on behalf of a client named Mae 

Patterson and refused to refund any portion of the $890 fee paid to him by Ms. 
PattersQn. 

d) Gaston, failed to return the unearned portion of a $300 fee paid to him 
by a client named Con~tance Haines in August 2.001 and failed to participate in 
the fee di.spute process in g09d faith after Haines filed a fee dispute petition With 
the Mecklenburg ·County Bar. 

e) Gaston failed to respond to a letter of notice served on. him by the 
Mecklenpurg County Sheriff s Department on March 27~ 2003 regarding Ms. 
Haines' fee dispute. 

£) Gaston undertook to r~present a client named Betty Walker regarding 
her claims of wrongful discharge, medical malpractice aI1.d disal)ility insurance 
but faile4 to keep. her informed about the status of those cases. When Ms. 
Walker ~led a grievance with the State Bar, Gaston failed to respond to the letter 
of noticei which was served on him by the Mecklenburg County Sheriff s 
Department on March 27, 2003. , 
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, g) Gaston under190k to represent a clie~t named Arlena Hoyle regarding a 
contract dispute in September 2002. He failed to communicate with Ms. Hoyle, 
neglected her case and failed to return the unearned portion of the $250 fee paid 
to him. 

Based upon the foregoing Findings of Fact, the Hearing Committee hereby 
enters the following: . 

CONCLUSIONS OF LAW 

1. The Disciplinary Hearing Commission has jurisdiction over the person 
, of the Defendant, Tracy Gaston, and over the subject of this proceeding. 

2. Gaston was properly served with notice of the titne, date and place of 
this hearing. 

3. The allegatiolJ,s in the State Bar's complaint are deemed admitted by 
virtue of Gaston's default.' 

4. GastOlJ.'S conduct, as set out in the Findings QfFact above, constitutes 
grounds for discipline pursuant to N.C. Gen. Stat. Section 84-28(b )(1) and (2) as 
follows: 

a) By-misappropriating all or a portion of the Alexander closing funds 
without his client's knowledge and consent, Gaston engaged in a criminal act that 
reflects adversely on his honesty, trustworthiness or fitness as a lawyer, in 
violation of Rule 8A(b); engaged in conduct involving dishonesty, fraud, deceit or 
misrepresentation in violation of Rule 8.4( c) and inteptionally prejudiced his 
cliep.t in violation of Rule 8.4(g). -' 

b) By failing to disburse $115,922 to BB&T to pay off the prior mortgage 
on Alexander's property as required by the closing instructions, Gaston neglected 
a client matter iil violation of Rule 1.3 and failed to disburse funds as directed by 
his client in violation of Rule 1.15-2(m). 

c) By continuing to handle client or fiduciary funds in violation of Judge 
Abraham P. Jones~ order of Nov. 22, 2002, Gaston engaged in conduct prejudiCial 
to the administratiop. of justice in violation of Rule 8.4(d), and knowingly violated 
an order ofa tribunal in violation of Rule 3.4(c). --. 

, d) By assisting Hopkins and. Stogner to engage in the unauthorized 
practice of law and by failing to adequately SUPervise their activities, Gaston 
violated Rule 5.3(b) and (c) and Rule 5.5. 
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e) By dividing legal fees with Hopkins alid Stogner fOf c~osjngs 
conducted through CSI, Gaston shared fees with non-lawyers,; in violation of Rule 
S.4. ' 

f) By failing to maint~n client ledgers, canceled checks, depo~it slips and 
monthly-bank statements relating to the CSI accoWlt, Gaston violated Rule 1.15-3. 

I 

g) By willfully ignoring the State Bar's subpoena and the Wake County 
Superior; Court's order of Nov. 22,2002 which required him to tum over CSI 
records to the State Bar, Gaston failed to respond to a lawful demand for 
infonna~on from a disciplinary authority in violation of Rule 8.1 (b) and engaged 
in conduct prejudicial to the administr~tion of justice in violation of Rule 8.4( d). 

, b) By failing to take adequate steps to resolve Nall'sfraffic and workers' 
.comp~nsation cases, Gaston neglected client matters in vj,ol~tion of Rule 1.3. 

_ i) By failing to respond to letters of notice served upon him concerning 
the NaB, Middleton, Douglas, Daye and McKay matters Gaston failed to respond 
to lawfu1 demands for information from a disciplinary authority in vi~lation of 
Rule 8.1(b). , 

j) By failing to participate in good faith in the fee disPAte resolution 
process 4I the Middleton, Douglas, Daye, Gaston violated Rule 1.5(f)(2). 

k) By failing to draft the Will for Middleton as promised, Gaston 
neglected a client matter in violation of Rule 1.3. 

l)By failing to refund the $.400 fee p~d to him by Midqlet()n, Gaston 
retained an excessive fee in violation 'ofRule 1.5. 

in) By failing to take effective steps to resolve Douglas' traffic matter, 
. Gaston neglected a client case in violation of Rule 1.3. 

, 

. n)i By failing to keep Darwin Nall, Henry and Ora Douglas, Lucious Daye 
advised about the status of their cases and by failing to respond to their inquiries 
for inforn?-ation, Gaston failed to comttlunicate with a clieut in violation of Rule 
1.4. 

o):Byfailing to take effective action to resolve Daye's domestic and 
property cases, by failiiig to appear in court on three occasions regarding the 
domestic 9ase and by failing to respond to opposing counsel's motion for 
summary Judgment in the property case, Gaston neglected a client matter in 
violation Of Rule 1'..3. . 
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p) By fah;ely advising Daye that he was negotiating a settlement in the 
property case when in fact summary judgment ,had been entered in that matter, 
G~ston engag~d ill conduct invo.1ving dishonesty, fraud, deceit'or 
misrepresentatio.n in violation of Rule 8.4(c). 

5. Gasto.n's misconduct is aggravated by the following fact()ts: 

a) Multiple violations ofthe Revised Rules of Professional 
Conduct. 

b) Lack of cooperation with and obstruction of the investigatio.n 
o.f the alle~ations in the State Bar's complaint. 

c) Lack of restitution. 

d) Gaston's misconduct was motivated in part by greed and , 
dishonesty. ' 

( e) Prio.r discipline: an admonition ill April 2002 for failing to. 
respond to. a form~r client's griev~ce, and an admonitio;n in 
July 2002 for failing to. communicate with a client and filing a 
late respon~e to another client's co.mplaint. 

(f) A pattern of misconduct. 

6. The hearing committee does not find that any mitigating facto.rs are 
present: 

7. The aggravating factors substantially outw<;:igh the 1,llitigating factors. 

·8. Gaston's misconduct has caused significant harni to his clientsartd 
o.ther members of the publi9and to. the admiIti.stration of justice. 

9. Gasto.n's misco.nduct has also harmed the standing of the legal 
profession by undermining his clients' trust and confidence in lawyers and the 
legal system. 

10. Gaston's repeated failures to. respond to letters of notice from the 
State Ba,r and the 2'6th Judicial District Grievance Committee and his failures to. 
participate in fee dispute mediation process undermine the State Bar's ability to. 
regulate attorneys and undermines the privilege of lawyers in this state to remain 
self regulating. 
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11. An order calling for discipline short of disbarm~nt would not 
sufficiently protect the public for the folloWing reasons: 

a. Gaston continued to practice law and continued to violate the Revised 
Rules of Professional Conduct after his law license was suspended for 
nonpayment of dues in May 200~ and it is thus apparent that 1;1. suspension. order is. 
insuffitient to protect the public from :furAter instances of mi~.cop.duct. . 

b. Gaston engaged in multiple viQlations of the Revi§¢d Rules of 
. ProfeSSIonal Conduct over a lengthy period of time. His mi$conduct thus did not 
arise :from the heat of the moment or a single mistake or act of bad judgment. 
Some O:fhis misconduct involved serious dishonesty and is thus the result of a 
character flaw that is not readily changeable. 

c. Gaston has failed to provide any assurances that he has addressed 
whatever problem or charact~r flaw caused his misconduct ~d therefore there is a 
substantial rIsk that he would engage in :tbrt1:ler miscond~ct if allowed to continue 
the practice of law. 

, 
! 

4. Gaston has shown a persistent disregard for and unwillingness to be 
bound by the Rules of Professional Conduct, orders of the Sl~te Bar and orders of 
the SUPerior Courts of this State. The Commission therefore concludes that there 
is substantial risk that Gaston would continue to engage in misconduct if allowed 
to cO:Q,titlUe the practice of law. 

e. Entry of an order imposing lesser discipline would fail to acknowledge 
the seriousness of the offenses which Gaston committed, would be inconsistent 
with orders of discipline entered by the Commission in si:tnil~ cases and would 
send th~ wrong message to attorneys and the public reg~ding the conduct 
expected of members of the Bar in this State. 

f. The protection of the public requires that Gaston not be pennitted to 
I " 

resume the practice of law until he demonstrates that he has refonned, that he 
underst~ds his obligations to hi.s clients and that reinstatement would not injure 
the standing of the legal profession. Disbarred attorneys must show refonnation 
among other things, before they may resume the practice law, whereas no such 
showing of refopnation is required of attorneys whose licenses are merely 
suspended for a temi. certain. 

I 

WHEREFORE, it is hereby ORDERED: 

L The Defendant, tracy Gaston, is hereby DISBARRED. 
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2. Gaston sh!lll.comply with all of the provisions of21 N.C. Admin. 
Code Chapter 1, Subchapter B, Section .0124 of the Di~cipline & Disability Rules 
of the N.C. St!lte aar. 

3. Gaston shall pay the costs of this hearing within 30 days of service of 
notice of the costs by the Secretary of the State Bar. 

4. Gaston $hall provide to the Office of Counsel copies ofthefolIowing 
documents within 30 days of service of the order herein: 

:a. HtlD-1s, disbursement summaries and settlement statements for ~ll 
real estate closings' which he handle4 from the period Dec. 1,2002. - Qct. 24, 
2003. 

b. All client ledger sheets for all real estate closings which he handled 
between Dec. 1,2002 - Oct. 24,2003. 

c. .copies of all monthly bank statements, canceled checks, depQsited 
items, deposit slips and other r~cords relating to any account into which.clie~t or 
fiduciary funds were deposited between Dec. 1,2002 - Oct. 24, 2003 . 

. ~: Signed by the Chair of the Hearing Committee with the consent of the 

.;:. 

other committee members . 

. ' ~ -.... \ . 
This the & day of J'Jz:NgMB\{\2... 2003. 

-------

, . 
\ ' 

T. Pa~l Messick, Ir, Chalr 
Disciplinary Hearing Committee 
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