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I: WAKE COUNTY 

'I NORTH CAROLINA 

BEFORE THE 

DISCIPLINARY HEAlUNG COMMISSION 
OF THE 

THE NORTH CAROLINA STATE BAR, ' 
Plaintiff ' !' 

Vs. 

. ~ .... ". 

NORTH CAROLINA STATE BAR 
OODRe 11 

FINDINGS OF FACT, CONCLUSiONS OF 
LAW, AND ORDER OF DISCIPLINE 

This matter comes before, a fiearing connnittee of the Discjplinary Hearing Commission 

composed of Kenneth M. 8m,ith,-'Chair, T. Paul Messick, Jr., Esq. and Catharine Sefcik. The 
i ' " ""'." , , ' 

I Plaintiff was represented by CI~Yto~. w,. Davidson, III, Deputy Counsel. The Defendant, B. 
i . 

Ervin Bro~, II, was represented by D,avid Freedman. The hearing committee heard and granted 

a summary judgment motion filed by the Plaintiff. W aivi~g arguments and hearing, the parties 

agreed to v¥ious stipulations, including a stipUlation that all issues, including the imposition of : 

, , ' 

discipline, could be decided on the w,ritteh record, and the parties, waived arguments and hearing} 
.! ' " . ' 

II' Based upon the stipulations, plea~gS~' affidavits, briefs ~d oth~r written materials submitted by 
, I " . '. ' I 
! ! the paliies, the hearing cOl1ll1litt~e ~:iiters the following: : 

; I i FINDINGS ~~';:CT REGARDING MISCONDUCT 
i 
Ill. 
II 

II 
i I 
'I 

I 
II 

• .' r 

,,' '- J 
; . 

The Plaintiff, the North Carolina ~tate;Bar (the "State Bar"), is a body duly organized under 
: " " ' I 

the laws ofthe State of North Car~l~a and is the proper body to bring this proceeding under. I 

the authority granted to it in Chapter 84 ofthe General Statutes of North Caroliha and the 

rules and'regulations dfthe State B~promulgated pursuant thereto (the'''State Bar Rules andj 

. II Regulations"). 
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2. The Defendant, Bertrain,ErVfu :~r~wn, IT (the "DefeIidapi) w~s admitted to the State Bar in 

or about August 1,971 and is; . arid was at all times referred to ~erein, an attorney at law 
, ' 

licensed to practice in North, Carolina and subject to the S.~~,te Bar Rules and Regulations and 
":~l'\~~:'~~1 . . " II 

J I 

the Rules of Professional Conduct of North· Carolina. 

3. During all or a part of the time periods relevant to this matter, the Defendant was 'engaging in ' 

the practice oflaw in the State p(North Carolina and maintained a law office in Winston­

Salem, North Carolina. .. ' }': I' 

THE ARNOLD DEPOSITioN!':"'. : 

" -\ ~ " ' 

, 4., On May 29, 1997, the Defenda:i;it took the deposition of Laurel Arnold in a case Reninger v. 

T:G.F. Socks, Inc., 97 CVS 1922 (Superior Court Forsyth County). -

15. During that deposition, the Defendant repeatedly interrupted the witness while she was ttyin~ 

to answer the Defendant's questIons.' The Defendant repeatedly questioned the witnes~ abou;t II 
II 

I 

domestic difficulties and her home: life, s~bj ects. that had no relevance to the action. , 

6. After numerous interruptions; opposing counsel'objected and asked the Defendant to allow 

the witness to respond before a~king additional que~tions . 

.. 7. The Defendant began raisi'ng·'hi.s~v9jC<;l. When opposing counsel told the Defendant not to 
i I .' .' 

; yel1, the Defendant responde,d, :;j'tl do whatever I want to." . . , I 

lis. When opposing counsei tbreaten~" to teoninate the deposition if the Defendant continued to . 

I r yell, the Defendant respond~d,"T~rminate it. If you'd keep your mouth shut, we could keep \. 
II 

II 
it down - the tension level down:" 'At one point, the Defendant told the witness to listen to' ;: 

1,1 

II 
the question. When opposing counsel responded that the witness had been listening to ,the 

I ~---------.;. 
II ' , d th h d' . d' th I" thi tt ' I i I I All headings ar:e for ease of reference,<;l~~!.: correspon ~o e ~a mgs contame . 1D. .e c~~p amt m s rpa er, . 'iI 
i; and should not.be deemed to expand or, hmlnhe substantive findmgs offact contamed m this Ol;der. 
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II . . . . 
Defendant's questions, the Defend~t said, "Well she can 't b~cause you 'xe running your 

damn mouth, Lin~le. So shut up' 'and maybe she can hear." 

9. Opposing counsel continued to'object and the Defendant told opposing counsel to, "Shut up 

I I and sit there, OK?" When opposing counsel continued to object to th(;: Defendant's abuse of 

II the witness, the Defendant said,. "I;m trying to get you to shut up so we·can go on With the 
II 
I 

'~ '. 

deposition." When opposin~ churlsel suggested again that he was going t9 tenninate the 

deposition, the Defendant responded, "Well either tenninate it or shut up ... either tenninate 
' '. 

II 
it or shut up, one way or .!he·oilier::' All right?" 

II .: . ., ,:, 
1110. When opposing counsel cOi1tm:u~d to object to the Defendant's tone of voice and manner, th 

, I 

Defendant's response'was, "Fuck·You." 

11. Opposing counsel made' one last attempt to get the Defendant to calm down,' and the 

pefendant responded, "Fuck you; you piece of shit." 

1 12. When ~pposing colinsel tried to s~te on the recotd the basis for the termination of the 

deposition, the Defendant resp~ricicid, "Well don't sit here and tell me I'm ajuvenile, you 

little shit offive years out oHaw school. Don'ttell me I'~ a goddamnjuvenile. Either sit 

here and do your damn bU,siriess;.or else." 
. . . ': '.~,'~ 

THE 'VENTURA DEPOSITION 
I· 

ii .. 
:: 13. In the matter of Industrie Natuzzi-Spa v. Klaussner Corporation and Klaussner Furniture 

I! Industries, Inc., 92 CV 00750 (the "fudustrie Natuzzi" matter), pending in the United States 

II 

I 

I 
II 

II 
" .. 

District Court for the Middle District of North Carolina in Greensboro, North Caro1ina, the 
, 

court entered an order findin~ that art exchange occurred whereby the plaintiffs counsel in a' 
. ':.-~..' 

deposition stated, "This is crapY The Defendant responded, "I don't give a damn. Go home: 

and just run at the goddamn mouth' ... Well, if you were not just sitt~g there on your ass, I : I 
. ',: . "" I 

guess you:could put one [a docun1:nt] in front of her." The court order stated that there is nOil 
:~ '~. -.,. 
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place for such a verbal exchange in. the deposition, arid st~t~d that any repeat of the actions 

would justify san<;;tions. -

_I' 14, On November 15, 1993, Defendant took the deposition,~!;.~berto Ventura ~the ''Ventura 

I Deposition~') in tqe In'dustrie Natuzzi !1ll1Iter. ' 

15. Following an exchange about whether or not an Italian translator was translating everything- _ 
"! '. , 

II 
I the witness said, the Defendant'tumed to opposing counsel and said, "Off the record. You're 

',; f, . 

full of shit." Opposing- cQunsel, ~lie_n requested that the statement be placed on the record. 

THE ADAMCZYK. DEPOSITION \ 
'.: :. 

16. In the matter or Wellfleet Communications, Inc. v. Dilan, Inc., pending in the 

Commonwealth of Massachusetts, Superior Court Middiesex, ss. Civil Action number 93-

Iii 6412, the Defendant took the deposition of Stanley Adamczyk oil June 7, 1994 (the 

"Adamczyk Deposition"). 

17. During the-Adamczyk Deposit~oh, the Defendant acc~,sed,the witness of lying, and stated to 

I! opposing counsel in: discussing "the witness,,'!'He's just going to lie some more? .. ; Come on," 
", '1\ 

let's get some more lies on the record, we need some, go ahead." 
- '. I ' 

i; ,. 
I 18. The Defendant further stated to 'opposing counsel, "You really are abrasive, and an asshole. 
I " '," ',',,' 
j 

II 
II 
I 
I 

,I 

I' II 
II 
II 

II 

Probably one of the worst assho~es' I've ever met." When opposing coUnsel told the 

pefendant that those comments were unnecessary, the Defendant's response was, "I think 

you're unnecessary, OK? I think: you're unnecessary." 
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Based on the foregoing fincijngs of fact, the hearing comtnittee enters the following: 

i! 
CONCLUSIONS OF LAW 

I 1. All parties ate properly before the J;1earing committee and the committee has jurisdiction over' 

I 

I' 
II 

the defendant atld the subject matter of this proceeqing. 
'j. ~ •• 

2. The Defendant's foregoing ~ctioi1s constitute grounds for discipline pursuant to N. C. GEN. 

STAT. S 84-28(b)(2), in t~at tPe;:De~endant violated the North Carolina Rules of Professional 

Conduct' as folIows: 

a) . By making derogatory and"profane remarks to and about opposing lawyers and a 
', .. 

, witness in the presence of I)thers, and by conductiJ.1g the deposition in a grossly 

improper manner the Defendant engaged in conduct prejudicial to the administration 

of j~stice in violation of SU:perseded Rule 1.2( d); and 

b) by making derogatory ari,d' profane remarks to and about opposip.g lawyers and a 
·l' ,', 

, " 

witness in the presence of 9thers, l:iD.d by conducting the deposition in a grossly 

, , 

inapptopriate mannet;~ t~e. ~efendatit took action interided to harass or maliciously 

ipjure others in viplat~on,,:p~,Superseded Rule 7.2(a)(1). 
, .. . . '" ,,' 

Based on the consent of the parties, the hearing committee also enters the following: 

FINDINGS OF FACT REGARDING DISCIPLINE 

1. The Defendant's misconduct is aggravated by the following factors: 

II a) mUltiple violations; 

b) substantial experience in the practice of law; 
" " . 

2. The Defendant's misconduct is mitigated by the following factors: 
• <' 

I 2 The condu,et ro, this matter occurred ptjo~ to ,July 24, 1997, the effective date of the North Carolina Revised Rules 
:: of Professional Conduct (hereafter the '~Re\iise'd Rules"). Consequently, the North Carolina Rules of Professional 
II Conduct in existence prior to July 24, 1997 (hereafter the "Superse,ded Ru1es") are at issue this matter. 

:] " ~ 

, , . . " 

" 

''. '" 

Pages 

I 

I 

I 



I 

..., , \" 

.~'.:.;: .. ::~.!~:·;;$?lh·,~;~;r~i-~W./::;;: '~~. 
• { 1, -','. , 

, ," 

a) absence of a prior disciplinary record; 
• , • f 

I' 

p) full and fr,ee disclosure to the hearing committee and cooperative attitude towartd 

I 
proceedings; t ',\ .' ". 

\, '. 
" 

," 
, ' 

c) evicience of good chanrcter and reputation was offered by the Defendant; 

II 
" 

" \ 

d) evidence of interim rehabilitation; 

e) imposition of other penalti~s or sanctions; and 

f) remorse. -: ~ " . 
. . 

Based on the forgoing findings offact·regarding misconduct, conclusions of law, and 

findings of fact regarding discipline, the hearing committee enters the following: 

ORDER OF DISCIPLINE 

. I. The Defendant, B. Ervin Brown:~ nT, is hereby censured in the attached Public Censure. 

2. The Defendant shall pay all costs of this proceeding. required by law within thirty days of 

I j service of notice of the amount.of costs as Jissessed 'by the seCretary: 

Signed by the undersigned chair with the full krioyvledge and consent of all other . 

members ~f the hearing committee this 't- ( day ofSeptember/200D. 

" . 



WAKE COUNTY 

NORTH CAROLIN~ 

THE NORTH CAROLINA STATE BAR, ) 

v. 

Plafntiff, 

.. ~.: .. ',\, 
• 't., 

) 
) 
) 
) 

, ) 
BERTRAM ERVIN BROWN, II~ Attorney, ) 

~ '-" ., " 

) 
Defendant ) 

BEFORE THE' 
INARY HEARING COMMISSION 

PUBLIC CENSURE 

This matter was heard h~fore a hearing COl11mittee of the Disciplinary Hearing 
Commission composed of Kemieth M. Smith, Chair, T. Paul Messick, Jr.~ Esq. and 
Catharine Sefcik. Based upon the ,stipulations, pleadings, affidavits, ,briefs and other 
written materials submitt~d by the parties, the hearing committee unanimously voted to 
issue this Public'Censure t.o YOll'.; • ',: . , 

Qn May 29, 1997,you took-the deposition of Laurel Arnold'in a 'case Reninger v. 
T.G.F.Socks, Inc.; 95 CVS1922 (Superior Court Forsyth County). During that 
deposition, you repeatedly interrupted a witness while a witness was trying to answer 
yoUr questions. You repeatedly questioned the witness about domestic difficulties and 
her home life, subjects that had-no relevance to the action. After numerous interruptions, 
opposing counsel objected and asked you to allow the witness to respond before asking 
additional questions. You began.' raising your voice. When opposing counse] told you not 
to yell, you responded, "I'll do whatever I w:ant to." When opposing counsel said that he 
was going to tenninate the deposition if you continued to yell, your response was, 
"Terminate it. If you'd keep your mouth shut, we could keep it down ~ the tension level 
down." At one point, you told the witness to listen to your question. When defense 
counsel responded that the witness had been listening to your questions, you said, "Well 
she can'rb~cause you're running your damn mouth, Lingle. So shut up and maybe she 
can heat." When opposing counsel continued to object, you told oppositrg counsel, "Shut 
up and sit there, OK?" , When he suggested that he was going to tenninate the deposition, 
your response was, "Well either terminate it or shut up ... either tertninate it or shut up, 
one way or the other. All rightT' When oppos,ing counsel continued to object to your 
tone of voice and your manner, your response was, ''Fuck you." When he made one last 
atfempt to calm you, your response was, "Fuck you, you piece of shit." When opposing 
counsel tried to state on the record,the basis for the termination of the deposition, your 
response was, "Well don't sit here and tell me I'm ajuvenile, you little shit five years out 
oflaw school. Don't telhne I'm, a goddamnjuvenile. Either sit here and do your damrt 

I 

I 

I 



I 

I 

I 

:\ J, 

" 

business or else." As a result of your conduct in that deposition, the court heard a Motion 
for Sanctions and entered aIJ or.4~r.·.specifically findiIJg that you engaged in abusive and 
unprofessional acts, including ~u~erous interruptions ofthe witness and'opposing 
counsel, yelling at the witness ~d,opPQsing counsel and using profane and vulgat 
language.. The court also foun4jh~t th(i defendant's counsrlproperly and for good cause . . 
tenninated the examinatiQn·of~th~'.witness due to your abusive and unprofessiomii 
conduct. The co\lrt further ardei'eq that the deposition could resume only in the Forsyth 
County Hall of Justice, ~d t!iat:Y.~u would be fined $500 for each and every profanity you 
uttered during the course of ~y. future deposition taken by any party in this action .. 

In addition, you appeared ill the matter Industrie Natuzzi Spa v. Klaussner 
Corporation and KlaussnerFurnt'{ure Industries, Inc., 92 tv 00750, in the United States 
District Court for the Middle District, Greensboro, North Carolina. In that matter, the 
Court found unacceptable behavJor by both counsel. When the plamtiff s counsel stated, 
"This is crap,'~you responded, !'I don't give a damn. Go home and just run at the 
goddamn mouth ... Well, if Y0ij. w.ere not just sitting there on your ass, I guess you coulcJ. . 
put one [a document] in front oth~r.~" The court rued that any repeat of those actions 
would result in sanctions. ;.' , " . 

. ~'..... 

In a June 7,1994 4epo~rti:op. taken in WelljleetCommunications, Inc. v. Dilan, 
Inc., you accused the opposi~g'party of lying. You stated to opposing counsel in 
discussing the witness,. "He' ~jxi~t going to lie·some more?'.: .. Come on, let's get some 
more !les on the record, we ne~d' some, go ahead. " You further stated to opposing 
counsel, "You really are an ass4ole; one of the worst assnoles I've' ever met." When 
opposing counsel told you that tho~e comments: \'Tere .~ecessary, your .response was, "I 

. think you're unnece~sary, ·OK?' J tpmk you're Ub.necessary." '. ' 

The abusive manner 'in which' you conducted these d~positions constituted 
coriduct prejudicial to the administration of justice in violation of Rule 1,2(d) of the Rules 
of Professional Conduct. See also Rule S04(d) of the Revised Rules of Professional 
Conduct. Your conduct also con.stitutes action taken on behalf of a client which was 
intended to harass or maliciously injure others in violation of Rule 7.2(a)(1) of the Rules 
of Professional Conduct. Your:rematks to and about opposing lawyers and a witness 
were unwarranteq. and unprQfe~sioi)al. Without a doubt, counsel may di~agree with 
opposing coun~el during the 'cojirse of a deposition, but th(ise disagreements must be 
handled in an appropriate ma:nn~r. 'Your choice oflanWl;age ~d your intemperate,. uncivil 
conduct in malting derogatory r~marks were indefensible. You have an obligation to 
zealously represent your 9li~Jlt, ,but zealous representation does not and cannot include 
insulting opposing counsel and wifuesses in order to gain an advantage for your client. At 
a time when the legal profes~ioi}, is. besieged by complaints about unprofessional 
behavior, your egregious shortcomings in this area have embarrassed not only yourself, 
bl,1t all North Carolina lawyers \Vl}.o.'have lent credence to the arguments of those who 
have disparaged the profession in ~e popular press and on the campaign trail. Your 
misconduct is mitigated by the fact' that you have already been subject to sanctions in 
other GOurts. Had this mitigating factor not been present, tlieDisciplinary Hearing 
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Commission might have conchided that more substantial discipline was more appropriate. 

" : 

You are hereby ce~ure4 by the North Carolina State Bar for your violation of the 
Rules' of Professional Condu~t.:~,The Disciplinary Hearing Commission hopes that you 
will ponder this Cens~e: ,wi"ll i~cognize the errors you have made, and will never again 
allow youtselfto depart frOtrl the high ethical standards of the legal profession. This 
Censure should serve as a S~Ot;lg r¢minder 8.t1d inducement for you to weigh carefully in 
the future your responsibilities to.~e public, your clients, your fellow attorneys and the 
courts~ so that you conduct yours~lf as a respected member of the legal profession whose 
ethical and professional cop-duct may be relied upon without question . 

. This the ~ day of September, 2000. 

, Signed by the Chair witp. consent of all members of the hearing committee. 
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