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NORTH CAROLINA 

WAKE'COUNTY 

IN RE REINSTATEMENT OF 
DAVID M. GODWIN 

) 
) 
) 
) 

~ ....----.-:--------_. - \ 

-15.'6 Col· 
BEFORE THE SECRETARY 

OF THE 
ORTH CAROLINA STATE BAR 

,99BSR 1 

ORDER STAYING SUSPENSION 

THIS MATTER is before the Secretary of the North Carolina State Bar pursuant 
to a Petition for R.einstatement filed by David M. Godwin on October 8, 1999. 

B~sed upon a review of the records of the North Carolina State Bar, the Secretary 
makes the following: 

FINDINGS OF FACT 

1. A hearing committee of the Disciplinary Hearing Commission of the North 
Carolina State Bar entered an order dated September 28, 1998 (hereafter "Discipline 
Order"), in which Godwin's license to practice law in North Caroli~a w~s suspended for 
a period of five years. . . 

2. The ord~r was served upon Mr. Godwin on October 5, 1998. 

3. Pursuant to the N.C. State Bar Discipline & Disability Rules, 27 N.C. Admin. 
Code, Chapter 1, Subchapter B (hereafter "Discipline Rules"), the suspensi.on became 
effective on November 5, 1998. . 

4. Pursu~t to the Discipline Order, Godwin Was eligible to petition for a stay of 
. the remaining period of the .suspension after no less than a year following the effective 
date of this order. . 

5. The Discipline Order provided that Godwin must meet certain requirements to 
obtain a stay of the remaining period of the suspension. The Discipline Order also 
provided that Godwin must meet other requirements for the- stayed suspension to continue 
in effect for the balance of the suspension. 
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6. After conducting an investigation of Godwin's requirements set out in the 
Discipline Order and Discipline Rule .0125, Counsel ofthe North Carolina State Bar did 
not file a response objecting to the petition. 

BASED UPON the foregoing Findings of Fact, the Secretary makes the following 

CONCLUSIONS OF LAW 

1. The Petitioner, David M. Godwin, has satisfied the requirements set out in 
Discipline Rule .0125(b) and tl1e cop.ditions in 'the Discipline Order for the stay of his 
suspension. 

2. Godwin must continue to comply with all of the conditions set forth in 
paragraph 3 of the Discipline Order fot the stayed suspension to remain in effect. 

THEREORE, pursuant to Discipline Rule .0125, it is hereby ordered: 

1. The remaining period of Godwin's su~pension of his license to practice law is 
stayed as long as he continues to meet all of the conditions set forth in paragraph 3(a) 
through (t) of the Discipline Order, which is attached hereto and hereby incorporated by . 
reference. 

2. Pursuant to Discipline Rule .0 125(b)(2) the stay of Godwin's suspension shall 
be effective on November 8, 1999, which is 30 days from the filing of his petition for 
reinstatement. 

This the 59-1
/
day of November, 1999. c-'" 
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L. Thomas Lunsford II, Sec' 
The N.C. State Bar 
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WAKE COUNTY 

NORTH CAROLINA 

) 
THE NORTH CAROLINA STATE BAR, ) 

. Plaintiff) 
) 

v. ) 
) 

DAVIDM. GODWIN, ATTORNEY, ) 
Defendant ) 

, FINDINGS OF F~CT, 
CONCLUSIONS OF LAW, 

AND ORDER OF DISCIPLINE 

This m~tter came before a Hearing Committee of the Disciplinary Hearing 
Commissioh composed of James R. Fox, Chair, Fred H. Moody, Jr. and Robert 
Frantz, pursuant to Section .0114 of the Discipline and Disability Rules of the 
North Carolina State ear (hereinafter "Bar Rules'~) on September 2-3, 1998. The 
Defendant" David M. Godwin, was represented by Bruce H. Jackson, Jr. The 
plaintiff was represented by Douglas J. Brocker. Based upon the stipulations, 
and the evidence presented, the hearing comm~tte.e hereby enters the following: 

FINDINGS OF FACT 

1. Plaintiff, the North Carolina State Bar, is a body duly organized under 
the laws of North Carolina ,and is the proper party to bring this proceeding under 
the authority granted it in Chapter 84 of the General Statutes cjf North Carolina, 
and the Rules and Regulations of the North Carolina State Bar promulgated 
thereunder. . . 

2. Defendant, David M. Godwin (hereinafter !'Godwini
'), was admitted to 

the North Carolina State Bar on August 19, 1988 and is, and was at all times 
referred to herein, an Attorney at Law licensed to practice in North Carolina, 
subject to the rules, regulations, and Rules of Professional Conduct of the North " 
Carolina State Bar and the laws of the State of North Carolina. 
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3. During the times "relevant to this complaint, Godwin actively engaged in 
the practice of law in the State of North Carolina and maintained a law office in 
the city of Wilmington, New. Hanover County, North Carolina .. 

4. Since at least November 1994 and at all times relevant to this 
complaint, Godwin has maintained a trust account at First Citizens Bank and 
Trust Company (formerly Peoples Federal Savings Bank, hereinaft~r collectively 
referred to as "First Citizens), account number 112304, in which all client or 
fiduciary funds handled by Godwin were supposed to beheld in trust (hereinafter 
"trust account"). 

5. At all times relevant to this complaint, Godwin also maintained the 
following two accounts from which Godwin generally met his law finn's operating 
or business expenses: (1) account number 112312 at First Citizens, out of 
which general business expenses, other than payroll, generally were paid 
(hereinafter "operating accoune); and (2) account number 142251 at First 
Citizens, out of which payroll expenses for Godwin's employees generally were 
paid (hereinafter "payroll account"). 

Trust Account Violations 

6. Beginning on April 30, 1995, Godwin had insufficient funds in his trust 
account to cover all the money he was supposed to be holding in trust for all his 
clients. " 

7. From April 30, 1995 until April 30, 1997, when the State Bar enjoined 
him from handling client funds (hereinafter "defalcation period"), Godwin never 
had sufficient funds in his trust account to cover all the money he was supposed 
to be holding in trust for all his clients. 

, . 
8. During this entire two year defalcation period, Godwin never reconciled 

his trust account balances of funds belonging to all clients. 

9. On at least six different occasions during the defalcation period, 
checks made payable to Godwin were issued out of Godwin's trust account and 
deposited into either Godwin's operating or payroll account. 

10. Specifically, the following checks were drawn from Godwin's trust 
account and made payable to Godwin in the following amounts: 

906 

(1) On December 11,1995, check number 2278 for $1,000; 
(2) On December 21, 1995, check number 2283 for $170; 
(3) On February 1, 1996, check number 2287 for $500; 
(4) On February 8: 1996, check number 2288 for $400; 
(5) On July 3, 1996, check number 2303 for $200; and 
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(6) On November 1, 1996, check number 2205 for $300. 

11. These six checks did not represent fe~s to which Godwin was 
entitled. Moreover, Godwin did not have permission to use any part of the funds 
held in trust for the benefit of himself or any third partY: other than his clients. . 

12. In all six instances, the funds from Godwin's trust account were used 
to pay Godwin's law firm operating and busQness expenses, including Godwin's 
payroll. 

13. At the time these six checks were withdrawn fro in Godwin~s. trust 
account and deposited into his operating or payroll account, Godwin had 
insufficient funds in the respective operating or payroll account to pay his or his 
law firm's bills or obligations out of the funds in those accounts. 

14. AdditionaJiy, on April 19, 1996, check number 2295 was issued from 
the trust account made payable to Ryan Broussard in the amount of $1 ,323.49. 

15. At the time check number 2295 was issued, the balance in the trust 
account was $75.80. First Citizens honored the check but issued a NSF notice 
to Godwin's office and included a NSF charge ori Godwin's next bank statement 
for his trust account. 

16. After check number 2295 was issued to Broussard and the NSF 
charge "Yas made, the balance of Godwin's trust account was -$1,269.69. 

17. On April 24, 1996, a check was issued from Godwin's operating 
account and deposited into his trust account in the amount of $1 ,27.0. The check 
from Godwin's operating account was issued after the Broussard check to 
reimburse the trust account and to return the ac;count to a positive balance. 

18. On April 25, 1996, First Citizens dishonored the $1,270 check from 
Godwin's operating account. 

19. On April 30, 1996, the $1,270 check from Godwin's operating account 
was resubmitted to First Citizens for deposit into the trust account and honored. 

20. At the time the Broussard check was presented for payment to First 
Citizens, Godwin did not have on file with First Citizens a directive requiring First 
Citizens to report to the North Carolina State Bar when any check drawn on his 
trust account was presented for payment against insufficient funds. 

21. All of the above-mentioned checks issued from and deposits into 
Godwin's trust, operating or payroll aCCOUGlts were done by Godwin's legal 
assistant, (hereafter referred to' as "LA"). 
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22. Godwin employed LA as a legal assistant in his office beginning in 
July 1995. LA was employed by Godwin until August 1997. 

23. Shortly after he hired her, Godwin authorized LA to issue and sign 
checks on and make deposits into his trust, operating and payroll accounts. 

24. During the period in which Godwin gave LA authority to issue ~md 
sign checks on and make deposits into his trust, operating and payroll accounts, 
Godwin failed to make reasonable efforts to ensure that his law firm had in effect 
~easures that would provide reasonable assurance that LA's actions were 
compatible with his professional respmrlsibilWes and obligations. 

Burton M~}tter 

25. Billy E. Burton (hereinafter "Burton") retained Godwin in 
approximately December 1995 to represent him on a personal injury matter. 

26. On approximately July 11, 1996, Godwin received medical payments 
in the amount of $2,613.87 from the opposing parties in Burton's personal injury 
claim. These payments were made under a liability insurance contract providing 
for the payment of Burton's medic~1 expenses without regard to fault. 

27. Godwin took a one-third fee from the medical payments in the amollnt 
of $871.29, and disbursed the remainder, $1,742.58, to Burton. 

, . 
28. On or about September 26, 1996, Godwin received a check for the 

settlement of Burton's personal injury suit in the amount of $9,000. Godwin took 
a one-third fee of $3,000, retained $2,577 in his trust account to pay various of 
Burton's medical expenses, and disbursed ',.he r~91aining $3,423 to Burton. 

29. As of January 21, 1997, almost ::our months after settling Burton's 
personal injury case, Godwin had not paid l3urton's medical bills from the funds 
he withheld from settlement. 

30. Burton and his wife applied for a loan for a new vehicle on 
approximately January 21, 1997, and discovered that the medical bills, which 
Godwin was supposed to have paid, had not been paid and had been referred 
as overdue accounts on the Burtons' credit report. 

31. On the same day, Burton and his wife came to Godwin'S office and 
were informed by Godwin's employee, Dave Perry, that there were insufficient 
funds in the trust account to pay Burtc;m's medical bills. 
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32. Godwin subsequently became involved in the conversation with 
the Burtons. After the Burtons told Mr. Godwin that the medi~al bills had 
not been paid and that Dave Perry had told them that there were 
insufficient funds in the trust account to pay the medical bills, Godwin told 
the Burtons that there were sufficient funds in the trust account to cover 
Burton's medical expenses. In fact, there were not sufficient funds in the tru~t 
account to cover Burton's medical expenses at the time of Godwin's 
conversation with the Burtohs. 

33. As of January 21, 1997, the balElnce in the trust account was 
$115.99. Consequently, at the time, Godwin talked to the Burtons, he 
r~a~onably should have known that there were not sufficient funds in the trust 
account to pay Burton's medical bills. 

34. As ,of January 21, 1997, the amount that Godwin shQuld' have been 
holding in 'his trust account for all his clients was $4,073.21. Consequently, there 
was a defalcation in the trust account in the amount of $3,957.22 on that date. 

35 .. The primary reasons that there were insufficient funds in Godwiri'~ 
trust account to pay Burton's medical bills were: (a) the'issuance of the six 
specific checks from his trust account to his operating and payroll accounts ,by , 
his :Iegal assistant LA, set forth in Count I above, and (b) LA's issuance of check 
number 2208 from Godwin's trust account to a third party. 

36. Specifically, on or about September 25, ,1996, LA issued check 
number 2208 on Godwin's trust account in the amount of $2,000 and made 
payable to Jay Khajanchi. 

37. On September 25,1996, when check number 2208 was drawn on the 
trust account, Godwin was not holding any funqs, in his trust account for Jay 
Khajanchi. In fact Godwin was not holding any funds in his trust account for Jay 
Khajanchi at any time during the two year defalcation period. 

38. Con~equently, the Jssuance of check number 2208 exacerbated an 
already existing defalcation in the trust account. 

39. As of September 25, 1996, the amount Godwin should have been 
holding in the trust account for existing clients was $10,298.88. After cheek 
number 2208 was drawn, the balance of the account was $6,770.66. Thus, the 
defalcation in the account after CheCK number 2208 was drawn on the account 
on September 25,1996 was -$3,528.22. 

40. After Godwin became aware that Burton's medical bills had not 
been paid" he paid Burton's medical providers from his own funds. 

5 

, ' , 

, .. ~ .. ~ ,'. . . .. 
, , , 

", 

, , ' .. ( . ' .. 

" .. 

909 



. : 

", ' 

." 
: .~.,. 

. "~" 

41. Godwin also, reimbursed or made reasonable attempts to 
reimburse all clients whose funds were misappropriated from his trust 
account without his knowledge or direction. 

Marlowe Closing 

42. In 1997, Godwin agreed to conQuct a closing of a refinancing loan for 
a client, Ron Marlowe (hereafter i'MarloWe"). 

43. In connection with that closing, on Qr about March 13, 1997, Godwin 
received from the lender, Branch Banking and Trust ("BB&T"), a cashier's check 
in the amount of $64,900, repr~senting the proceeds of the loan., 

44. On or about March 26, 1997, Godwin had Marlowe sign and execute 
the necessary documents for the loan closing (hereinafter "dry closing"). 

45. Godwin did not deposit the $64,900 cashier's check from BB&T into 

his trust account until April 3, 1997. ' 

46. As of April 30, 1997" Godwin had failed to disburse the proceeds of 

the loan to the appropriate parties. 

47. As a result of Godwin's failure to disburse the loan proceeds by April 
30,1997, Marlowe's guaranteed loan rate expired and had to be re-negotiated 
with BB&T, and a second loan closing had to be conducted by another attorney 
on June 9,1997. As a result of the delay, Marlowe incurred additional charges 
on the loan in the amount of $1,305.72. 

48. Godwin paid $500 of the additional interest charges at the time 
of the second closing on June 9, 1997. 

49. As early as February 1998, Godwin wa~ aware that Marlowe had 
foregone an additional $805.72, tl:Jat he should have reCeived at the original 
loan closing, but did not becalise of th£l additional interest charges. 

50. Godwin did pay the additional $805.72. However, Godwin did not 
reimburse Mariowe for these funds, until 2 weeks before the hearing in this 
matter, on the advice of his attorney. 
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Representations to State Bar 

51. After the State Bars audit of Godwin'S trust account, Godwin entered 
into an agreement with the State Bar on March 21, 1997 ( hereinafter "March 21 
Agreement"): Pursuant to the March 21 AgreementjGodwin, among other ' 
things, was required to reimburse five clients for funds which he had received 
from them in trust. The aggregate amoun~ Godwin was required to disburse to 

all these clients was $1,,087. 

52. Godwin subsequently issued c~1ecks drawn on his trust account to 
these clients. At the time Godwin Issued ~hese five checks out ofthe trust 
account, there were still insufficient funds in the trust account to cover the: checks 
and Godwin's obligations to his other clients. 

53. The State Bar subsequently requested information regarding whether 
Godwin had reimbursed these five clients. After receiving information that 
Godwin had issued checks to these five clients, the State Bar questioned why 
Godwin issued the checks without depositing sufficient fund~ into the trust . 

account to cover these checks. 

54. In response, Godwin told State Bar Investigator David J. Frederick 
that a $641.61 deposit on March 21, 1997, identified on the trust account bank 
statement, was a deposit Godwin made of his personal funds to cover a portion 

of those ch~cks. 

55. In fact, the $641.61 deposit represented funds of another client, c.A 
Joyce. 

56. At the time Godwin represented to Investigator Frederick that the 
$641.61 was a corrective deposit of his funds to ,cover the above-mentiQned five 
checks to clients, Godwin had not made any corrective deposits to the trust 
account to cover the five checks he issued. 

57 ~At that time, Godwin was the only signatory on all, of his 
accounts. If such a corrective- deposit had been made, Godwin woulci have 

, , had to issue the check to be deposited into his trust account. 

58. Thus, at the time he made the above-mentioned repre$entations 
to Investigator Frederick, Godwin knew that the $641.61 depositwas not a 
corrective deposit. ' 

59. Godwin knowingly and intentionally made a false 
misrepresentation of material fact to Investigator Frederick in respon$e tQ 
an inquiry in a disciplinary matter. 
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Conflict in Domestic Matter 

60. In approximately July 1995, Godwin began representing Mrs. Sin 
domestic matters against her then-husband, Mr. S. 

61. On February 14, 1996, Godwin, on behalf of Ms. B, filed a complaint 
against Mr. S in New Hanover County District Court. The complaint alleged 
claims for relief for divorce from bed and board, equitable distribution and 
alimony and sought post-s~paration support. 

62. In November 1996, Godwin began dating Ms., S. 

63. In approximately January 1997, Godwin began a sexual relationship 
, with his client, Ms. S. 

" .... 

64. As of January 1997, when Godwin began a sexual relationship with 
Ms. B, Ms. S's claim for alimony against Mr. B was still outstanding. 

65. Godwin continued to represent Ms. B on her outstanding claims for 
alimony and unpaid post-separation support after he began a sexual relationship 
with her. Godwin filed and responded to various motions in the matter and 
appeared in court after he began a sexual relationship with Ms. B. 

66. On or about August 5, 1997, Godwin received a letter and proposed 
motion to disqualify Godwin as counsel for Ms. B from Mr. B's attorney. 

67. The basis for the proposed motion to disqualify Godwin was that 
Godwin, was having an ongoing sexual relationShip with Ms. B and that lie would 
likely be called as a witness to testify as to that relationship in the alimony trial. 

, " 

ea. The letter stated that if Godwin did not agree to withdraw as Ms. B's 
counsel, the motion would be filed-. 

69. Mrs. B's claim for alimony was on a trial calendar for the Augus~ 
4, 1997 session of court. 

70~ Godwin signed and returned the letter agreeing to wilhdrawas 
Mrs. B'~ attorney and to continue Mrs. B's alimony claim until another 
session of court. Godwin had not withdrawn from representing Mrs. B 
previously. 

71. The alimony trial subsequently was scheduled for October 21, 1997. 
Prior to hearing the alimony matter, the court held a hearing on Ms. S's separate 
motion to show cause for Mr. S's failure to pay post-separation support. 
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72, At the show cause hearing, both Godwin !;lnd Ms. B were called as 
, witnesses for Mr. B and were compelled to testify about the nature and extent of 
their sexual relationship. Another attorney 'represented Ms. B at this hearing. 

73. After the hearing on the show cause motioniin which Godwin and 
Ms. B were compelled to testify about their sexual rel,ationship, Ms. B dismissed 
her alimony claim against Mr. a. 

Post-Separation Support Claim 

74. On April 19, 1996, following a hearing, the presiding Judge ordered 
Mr. B to pay $250 per month in post-separation support to Ms. B. 

75. Godwin was responsible for drafting the order for post-separation 
support. 

76. Godwin 'failed to have a final ~ritten order for post-separation support 
entered until June 23, 1997, more than a year after the hearing. 

77. Mr. B failed to pay post-separation support to Ms. B as ordered by the 
court. 

78. Godwin, on b~half of Ms. B, was unsuccessful in enforcing and 
collecting the post-separation support payments from Mr. B until months after 
Godwin got the final written order for post-separation support entered on June 
23,1997. 

Equitable Distribution Claim and Tax Proceeds 

79. In approximately October 1995, Godwi~ received a check issued 
jointly to Mr. and Ms. B in the amount of $734.52 from the North Carolina 
Department of Revenue, which check represented a tax refund (hereinafter "tax 
refund check"). 

80. Godwin deposited the tax refund check into his trust account. 

81. Mr. and Ms. B disputed the ownership of tax refund check proceeds, 
and these proceeds became one of the items that the CQurt had to resolve in the 
equitable distribution claim~ 

82. The equitable'distribution claim was heard on October 11, 1996. 

83. At the October 11, 1996 hearing on equitable distribution, the court 
ordered that the t~x refund check proceeds be divided equally between and 
distributed to Mr. and Ms. B. 
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84. At the end of the hearing, the court directed Godwin to draft the 

judgment of equitable distribution. . 

85. On several occasions thereafter, ,Mr. B requested Godwin to draft the 
equitable distribution judgment and disburse to him his share of the tax refund 

check proceeds. 

86.. Notwithstanding Mr. B's requests and the October 11, 1996 court 
order, GodWin did not file the equitable distribution judgment and did hot release 
to Mr. B his half of the tax refund check proceeds. Godwin held Mr. B's one half 
of the tax refund check as long as he possibly could. 

87.. On February 7, 1997, Mr. B filed a pro se motion requesting the court 

to order Godwin to file the equit~ble distribution judgment. 

88. On February 10, 1997, the court en,tered an order directing Godwin to 
prepare and serve Mr. B with a proposed equitable distribution judgment not later 

than February 14, 1997. 

89. Godwin failed to comply with the court's order to prepare and serve 

the equitable distribution judgment by February 14, 1997. 

90. On February 28, 1997, Mr. B filed another pro se motion to compel 
Godwin to file the equitable distribution judgment and disburse to Mr. B his share 

of the tax refund check proceeds. 

91. On March 18, 1997, over five months after the hearing on equitable 
distribution and over one month after he had been order to file the order, Godwin 
presented and filed a written judgment of equitable ~istribution in the B matter. 

92. In a court order filed on June 23, 1997, the court found that Mr. B 
had been inconvenienced and incurred expenses as a result of Godwin's delay 

in filing the equitable distribution order. 

93. Accordingly, the court reduced the amount of post-separation support 
Mr. B owed to Godwin's client, Ms. B, by $250 as compensation to Mr. B for the 
expense and inconvenience caused by Godwin's delay. 

94. Prior to March 1997, the North Carolina State Bar conducted an audit 
of Godwin's trust account, in connection with its investigation of the matters set 

forth in paragraphs 1-41. 
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95. On March 21,1997, Godwin entered into an agreement with the 
North Carolina State Bar which, among other things, requir~d Godwin to 
disburse to Mr. B his share of the tax refund check proc~eds within 3 days. 

96. Notwithstanding this agr~ement and the court's prior orders, Godwin 
did not disburse to Mr. B his share of the tax refund proceeds until 
approximately April 21, 1997. ' 

. Based upon the consent of the parties and the foregoing Findings of Fact, 
the hearing committee enters the following: . 

CONCLUSIONS OF LAW 

1. All parties are properly before the hearing committee and the 
committee has jurisdiction over Godwin and the subject matter of this 
proceeding. 

2. Godwin's conduct, as set out in the Findings of Fact above, constitutes 
grounds for discipline pursuant to N,C. Gen. Stat. § 84-28(b)(2) as follOWS: 

.. " .... 

a. Godwin failed to 'hold and maintain client funds in his trust 
account and separate client funds from personal funds or property in 
violation of Rules of Professional Conduct 10.1(a) and (c) by allowing, his 
non-lawyer assistant to disburse. client funds to his other general accounts 
and to other third parties. . 

b. By allowing his non-lawyer assistant to make the above 
mentioned disbursements, Godwin failed'to make reasonable efforts to 
ensure that his law firm had in effect meas1:lres that would provide 
reasQnable assurance, and failed to make reasonable efforts, to ensure 
that his non-lawyer assistant's actions were compatible with his 
professional obligations in violation of Rule 3.3(a),-.(c). 

c. Godwin failed to reconcile his trust account 'balances of funds 
belonging to all clients on a quarterly basis in violation of Rule 10.2(d); 

d. Godwin failed to have a directive on file with the bank at which. 
his trust account was maintained requiring it to report to the North 
Carolina State Bar when any check drawn on his trust account was 
presented for payment against insufficient funds in viol,ation of Rule 
10.2(f). 

. e. Godwin 'failed to act with reasonable diligence and promptne$s 
in the paym~nt of his client Burton's medical providers, as directed by 

11 

. ',. ' . 
.. ,' .... ' 

.,.. ' .. 

: ... 



.-

" . 
:.: 

-," .' 

." .' 

91.6· 

Burton, from funds Godwin retained in trust from Burton's settlement 
proceeds in violation of Rules 6(b)(3) and 10.2(e); 

f. With respect to his representation of Ron Marlowe, Godwin . 
failed to act with reasonable diligence and promptness in: (a) depositing 
the proceeds of his client loan into ilis trust account, (b) disbursing the 
proceeds prior to the loan rate expiring, and (c) cOf!lpleting the loan 
transaction, to the prejudice of his client, in violation of Rules 6(b)(3), 

7. t(2) & (3) and 10.2 (e); 

g. Godwin knowingly and intentionally made a materially false 
misrepresentation of fact to State Bar Investigator David Frederick 
regarding an alleged corrective deposit of his funds intq the trust account 
to repay clients in violation of Rule 1.1 (a) and 1.2(c). . 

h. Godwin continued to represent his current client, Ms. B, with 
whom he had a sexual relationship, after July 24, 1997, in violation of 
Re~ised Rule of Professional Conduct 1.18(a); 

i. Before July 24,1997, Godwin represented his client, Ms. B, after 
his own personal interest in his sexual relationship with her materially 
limited or adversely affected his representation of her~ in violation of Rule 

5.1,(b); 

j. Godwin failed to act with reasonable diligence and promptness in 
filing the written order for post separation support in Mrs. B's case in 

violation of Rule 6(b )(3); 

k. Godwin failed to distfibute money he was holding in trust for Mr. 
B that he was ordered by a court to distribute to him, in violation of Rule 

1.2(d); and . 

. I. Godwin failed to draft and file the judgment of equitable 
distribution in Mrs. B's case in a reasonably prompt and diligent manner 
and despite a court order to do so, to the prejudice of his client, in 
violation of Rules 1.2(d), 6(b)(3) and 7.1 (a)(3). 
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Based upon the consent of the parties, the hearing committee also enters 

the following: 
. ' 

FINDINGS OF FACT REGARDING DISGIPLINE 

1. Godwin's misconduct is aggravated by the following factors: 

a. Pattern of misconduct; 
b. Multiple offenses; 
c. Substantial experience in the ,practice of law; and 
d. Issuance of a letter of warning to ~odwin within three years 

immediately preceding the filing of the complaint; 

2. ,Godwin's misconduct is mitigated by the following factors: 

a. Mental disability or impairment; . 
b. Personal or emotional problems; and 
c. Character or reputation 

3. The ~ggravating factors 'outweigh the mitigating factors. 

Based upon the foregoing findings of fact and conclusions of law and the 
findings regarding discipline and based upon the com;ent of the parties, the 
hearing committee enters the following: 

i' ,II 
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ORDER OF DiSCIPLINE 

1. Godwin is hereby suspended from the practice of law fot a period of 
five years, effective 30 days from service of this order upon Godwin. 

2. After no less than 1 year following the effective date of the order, 
Godwin may file a verified petition for a stay of the remaining period of the 
suspension in accordance with the requirements of 27 N.C. Admin. Code . 
Chapter 1, Subchapter B, § .. 0125(b) of the N.C. State Bar Discipline & Disability 
Rules ("DisCipline Rules"). Godwin's remaining suspension may be stayed if he 
establishes by clear cogent and convincing evidence the following conditions: 

9:18 

a. Godwin has complied with all the requirements of Discipline Rule 

.. 0124; 

b. Godwin has complied with all the requirements of Discipline­

Rule .0125(b); 

c. Godwin shall attend a seminar conducted by Bruno DeMolIi 
dealing with the operation and management of trust accounts and provide 

. written docwm~ntation to the State Bar demonstrating attendance at this 

seminar; 

d. Godwin shall have completed participation iii a lawyers 
management assistant program, approved by the State Bar, at his own 

expense; 

e. Godwin shall pay all costs assessed by the Secretary in 
connection with this proceeding within 90 d~ys of service ofthose costs; 

f. Godwin shall violate no Federal or State laws; 

g. Godwin shall violate no provisions of the Revised Rules of 
Professional Conduct of the North Carolina State Bar; and 

h. Godwin shall submit a certification from his treating psychiatrist 
certifying that: (1) he is following all recommendations for treatment of any 
diagnosed psychological conditions, including, Depression and Attention 
Deficit Disorder with Hyperactivity (hereafter "1;\00"); and (2) in the 
psychiatrist's opinion, Godwin's psychological 'conditions will not prevent 
Godwin from adequately performing the responsibilities of an attorney or 
pose a threat to the public, if he is allowed to practice law. 
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3. Upon the entry of an order staying the remaining term of Godwin's 
suspension and the reinstatement of Godwin's license to practice law, such ord~r 
of stayed suspension may continue in effect for the balance of the term of the' 
suspension only upon compliance with all of the following conditions: 

a. With respect to his Trust and Operating accounts, 

(i) GodWin must retain a Certified Public Accountant, approved 
by the State Bar, who will conduct audits of Godwin'$ Operating 
and Tr'ust Accounts and provide a written audit report to the 
State Bar every quarter .. These reports and accounting fees 
shall be at Godwin's expense, and under no circumstances shall 
the State Bar be responsible for such expen$~s ,or fees. 

The report provided by the QPA must meet themjnimum 
requirements asset forth in the Guidelines for Outside Audit 
Reports on Attorney Trust Accounts, attached hereto. 

The CPA's reports must be received by the State Bar according 
to the following schedule for every year in which the suspension 
is stayed: 

(A) April 30 for January - March; 
(B) July 30 for April - June; 
(C) October 30 for July - September; 
(D) January 30 for October - December of the previous 

year; 

(ii) For the remaining period of the suspension, Godwin is 
subject to periodic random audits Qf his trust and operating 
accounts by the North Carolina State Bar. Godwin's failure to 
produce the records requested during such an audit, which records 
he is required to maintain' under the Revised Rules, will permitthe 
State ,Bar to activate his remaining suspension, without a hearing, 
until such time as a hearing to show cause' can be heard by a panel 
of the DHC. 

b. Only Godwin may be a signatory on his trust and operating 
account(s). Godwin must sign all instruments disbursing funds from or 
depqsiting funds into his trust and operating account(s); 

c. Godwin must pay all costs ass'essed by the Secretary in 
connection with his verified petition for a stay within 90 days of service of 
the costs; 
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d. Godwin shall violate no Federal or State laws; 

e. Godwin shall violate no provisions of the 'Rules of Professional 
Conduct of the North Carolina State Bar; and 

f. Godwin shall provide reports from his treating psychiatrist on a 
bi-annual basis certifying that for th'e past six months: (1) he has followed 
all recommendations for treatment of any diagnosed psychological 
conditions, including Depression and ADD; and (2) in the psychiatrist's 
opinioh, Godwin's psychological conditions will not prevent Godwin from 
ac;iequately performing the responsibilities of an attorney or pose a threat 
to the public, if he is allowed to practice .Iaw. 

These reports shall be provided no later than January 30 and 
July 31 of each year the suspension is stayed. Godwin is solely 
responsible for providing these reports on a timely basis. 

4. During the term of the stay, if Godwin violates any of the conditions set 
forth in paragraph 3 above, the entire suspension remaining, at the time the 
order staying the suspension was entered, will be activated, regardless of when 
during the stay Godwin violated any of the above mentioned conditions. 

5 .. lf no part of the suspension is stayed, Godwin must petition the DHC 'at 
the end of the five year suspension and establish by clear cogent and convincing 
evidence all the conditions set forth in paragraph 2 above before his license to 
practice law is reinstated. 

Signed by the undersigned hearing committee chair with the consent of 
the other hearing committee members. . ... ,,, 

This the~~ay of ~ 1998. 
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PURPOSE 

GUIpELINES FOR OUTSIDE AUDITORS 
PROVIDING REPORTS ON LAWYERS' TRUST ACCOUNTS 

These guidelines are designed to set forth the minimum standards or requireIJlents 
for a State Bar approved CPA (hereafter, "outside auditor") providing audit report$ 
to the State,Bar. -

STANDARDS AND REQUIREMENTS 

For each reporting period, the outside auditor shall provide the following 
sections and analysis in the audit report! 

1. Summary 

On the first page afthe report, the outside auditot shall provide a, 
summary of the findings of the audit for that period, speci6.cally indicating 
any potential or actual misappropriation, commingling, or any other 
irregularity in the audited accounts. 

2. Maintaining Trust or Fiduciary Account Records 

The outside auditor shall ensure that the following records have been 
maintained by the attorney for ap' trust or fiduciary accounts: ' 

..... --

A. all bank receipts or deposit slips listing the source of the deposit, 
the deposit amo'Q,nt, the client name, and the date of receipt; 

B. all canceled instruments drawn on, the trust account; 

C. any notices for insufficient funds for instruments drawn on the 
trust account; 

D. all bank statements on the truat account; 

E. accurate, currep.t ledgers on each person, firm or corporation for 
whom the attorney holds money in a fiduciary capacity (her~after 
"client ledgers"); 
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F. a report or other indication demonstrating that the attorney has 
reconciled on at least a quarterly b~sis the client ledgers with the 
trust account bank statement bala~ces for that quarter. 

3. Trust Account Analysis 

. The Outside Auqitor must provide an an,alysis of receipts and 
disbursements of funds during the reporting period in the trust account, 
including a comparison, on a daily basis, of the amounts held in the trust 
account versus the amount the attorney was required to be holding in trust. 
The form for this analysis must be that set forth in Exhibit lor another form 
approved by the State Bar. Any.indication of a misappropriation or potential 
misappropriation of client funds must be included in the summary section 
noted above. 

The outside auditor must also determine whether: 

(1) any instruments were written to cash or bearer; and 

(2) any instruments written payable to the attorney did not include the 
name of the client. 

If there are any instances of instruments being issued as set forth 
paragraphs one and two above, the outside auditor must include these in the 
summary section. 

4. Other Account Summaries 

· If the outside auditor IS required to report on accounts other than the 
trust account, the analysis shoUld determine whether any client funds were 
deposited into these non-trust accounts. Client funds would not include funds 
for earned fees or reimbursement of paid expenses. Client funds would 
inclUde: (1) funds represen.ting client proceeds; (2) funds representiri'g both 
client proceeds and attorney fees, and (3) funds for filing fees or expenses not 
yet disbursed by the attorney. Any deposit of client funds into an account 
other than a trust 'or fiduciary account must be noted in the summary section 
of the ;audit report. . 
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