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In the Matter of the Right to Practice
Law of Harold ROBINSON, Esg.

No. 77258C732.
Court of Appeals of North Carolina.
Jan. 2, 1979.

..

Disciplinary proceedings were institut-

ed against attorney. The Superior Court,

Burke County, Frank W. Snepp, Jr., J,

ordered the attorney suspended from prac-

tice of law for one year and appeal was

| taken. The Court of Appeals, 37 N.C.App.
71, 247 S.E.2d 241, vacated the order and
retained the cause. Following hearing, the
Court of Appeals, Parker, J., held that fail-
ure to pursue appeals in four cases in which
an attorney has been appointed to represent
an indigent criminal defendant warrants
suspension from the practice of law in the
courts of appellate division for 12 months
and suspension from the practice of law in
criminal .cases in a supetior court and a
district court for a period of six months.

Order accordingly.

Attorney and Client &=58
Failure of attorney to perform duties
of court-appointed counsel to seek appellate
‘ review in four criminal cases warrants sus--
pension from the practice of law in the
courts of the Appellate Division for a period
of 12 months and suspension from practice
in criminal eases in the Superior court and
the District court for six months. Code of
Professional Responsibility, DR6-101(A).

The above-styled cause was reheard in
‘ this Court on 5 December 1978 upon Order
* of this Court. The cause was originally
. heard upon appeal on 1 June 1978. An
| interlocutory opinion was filed 29 August
1978 (reported in 37 N.C.App. 671, 247
S.E.2d 241 (1978)) wherecin the undisputed
facts of record were recitéd; an opinion on
the disciplinary authority of the Superior
Court and the ‘Courts of the Appellate Divi-
sion over attorneys was rendered; and the
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Judgment portion (that portion imposing
discipline upon respondent) of Judge
Snepp’s “Memorandum Opinion and Judg-
ment” was vacated for the causes stated;
and the cause was retained for further
hearing in this Court for consideration. of
what discipline, if any, should be imposéd
upon respondent for his conduct as disclosed
by the record before this Court. New
briefs were filed by respondent and by the
State, and counsel were heard in oral argu-
ment upon the rehearing on § December
1978. :

Atty. Gen. Rufus L. Edmisten, by Associ-
ate Atty. J. Chris Prather, Raleigh, for the
State. :

Smith, Moore, Smith, Schell & Hunter, by
James A. Medford, and Frank J. Sizemore,
111, Greensboro, for respondent.

PARKER, Judge.

The recitation of the undisputed facts of
record as set out in the interlocutory opin-
ion of this Court filed 29 August 1978 (re-
ported in 37 N.C.App. 671, 247 S.E2d 241
(1978)) was as follows:

Respondent is licensed to practice law in
North Carolina and in all the Courts of this
State. He graduated from Wake Forest
Law School in 1965 and passed the North
Carolina Bar Examination in 1965. He
thereafter practiced law in Mooresville,
N.C. for approximately three months after
which he served two years asa lega) clerk
in the office of the Judge Advocate Gener-
al, Seventh Division of the Eighth Army.
After release from active military duty in
December 1967 respondent served for one
year as a prosecutor in the Domestic Rela-
tions Court in Greensboro, N.C. About
February 1969 respondent moved to Jack-
sonville, N.C. where he engaged in the gen-
eral practice of law until January 1975. In
June 1975 respondent moved to Morganton,
Burke County, where he set up-practice as a
sole practitioner and has engaged in the
practice of law since that time. During his
ten or more vears in the practice of law in
North Carolina, respondent has never per-
fected an appeal to either court of the ap-
pellate division of this State.
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In ‘Burke County Case No. T4CR9136, -

State v. Harvey Berry, the defendant was
found, guilty of involuntary manslaughter
on.gl}},ov‘ember 20, 1975 and sentenced to a
terin of 7-10 years in the State's prison.

Hé..gave notice of appeal. On March. 2,

1976; the defendant’s trial .attorney peti-
tioned the court to be permitted to with-
draw as counsel and the court appointed
respondent, Harold Robinson, as defend-
ant’s attorney to perfect the appeal. From
March 2, 1976 to February 1977 1o action
was taken to obtain an order for transeript
of trial and no action was taken to perfect
the appeal. On February 21, 1977 the dis-
trict attorney filed a motion to digmiss the

appeal. On March 14, 1977 respondent filed |

. a petition: for writ of certiorari in the Court

of Appeals and the writ was issited by the

Court of Appeals April 71977. On April 18, ..

1977 Judge Lewis ordered a transcript of
the trial to be prepared at State expense.
On May 11, 1977 the court relieved respon-
dent of further dutics in the case and ap-
pointed other counsel] to perfect the appeal,

in Burke County Case No. T6CR3480,
State v. Loys Randall Ray, the fespondent
was appointed on April 20, 1976 to rep:
resent the defendant on an armed robbery
charge. On September 16, 1976 the defend-
ant was found guilty of commoh law rob-
bery and sentenced to 10 years in prison.
He gave notice of appeal and the court
appointed respondent to perfect the appeal.
An order for the preparation of the tran-
script was entered September 30, 1976 and
on November 17, 1976 respondent moved
for and secured an order extending«the time

for serving the record on appeal for an

additional 40 days. No further action was
taken and on March 29, 1977 the district
attorney filed a motion to dismiss. On May
2, 1977 an order for the arrest of the de-
fendant was issued. On May 11 1977 the
court relieved respondent from.any further
duties in the case and appointed cther coun-
sel to pursue appellate review. ‘

In Burke County Casé No, T8CR6955,
State v. William Blane Hensley. respondent
was appointed to represent the defendant
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who was charged with rape. On November
10, 1976 the defendant was found guilty of
first degree rape and sentenced to life im-
prisonment. He gavé notice of appeal and
respondent was appointed as his attorney to
perfect the appeal. A transcript of the trial
was prepared by the court reporter and
delivered to respondent some time in Janu-
ary 1977. No further action was taken to
perfect the appeal and on March 29, 1977
the district attorney filed' a motion to dis-
miss. On May 11, 1977 the court relieved
respondent of any further duties in the case
and appointed other counsel to pursue ap-
pellate review.

In Burke County Case No. 76CR7000,
State v. Rex Carswell, the defendant was
charged with felonious breaking or entering
and felonious larceny. He was represented
by privately employed counsel who, with
the permission of the court, withdrew prior
to trial. On September 14, 1976 respondent
was appointed to represent the defendant.
On November 18, 1976 the defendant was
found guilty as charged as to both counts
and sentenced to 10 years imprisonment.
He gave notice of appeal, and on the same
day respondent was appointed counsel to
perfect the appeal. A transcript of the trial
was delivered to respondént on January 3,
1977. No further action was taken to per-
fect the appeal and on May 11, 1977 the
court relieved respondent of any further
duties in the case and appointed other coun-
sel to pursue appellate review.

In addition to the foregoing undisputed
facts as set out in the interlocutory opinion
of this Court filed 29 August 1978, respon-
dent’s own testimény as;set forth in the
record reveals that he was fully informed of
his. appointment as counsel to obtain appel-
late review in each of the four cases listed
above, that until his appointment in these
casés he had nevef previously appeared as
counsel in any appeal, and that after know-
ing of his dppointment in these cases he
continued to practice law in Morganton but
neither through study and investigation nor
by secking the advice and assistance of
other attorneys did he adequately prepare
himself to handle the legal matters which
his appointiment as counsel in these four

cases entailed. In explanation of his failure
to perform his duties as appointed counsel
to obtain appellate review in these cases,
respondent testified:
The pressure of time was what caused me
to be unable to eomplete these and the
lack of appellate experience in these par-
ticular areas. That, combined with one
other thing which I would like to men-
tion. My wife had her first baby on the
first day of April, which kind of dove-
tailed with the deadlinés on a couple of
these cases. It had not been a problem
pregnancy, but we had to watch it pretty
carefully, and I had to share the house-
work and so forth, and so that did take
some of my time, during that periad.
The opinion concerning the authority of
the Superior Court and the Courts of the
Appellate Division to discipline errant at-
torneys as set out in the interlocutory opin-
jon of this Court (87 N.C.App. 671, 247
S.E2d 241 (1978)) is here reaffirmed and
incorporated in this final opinion by refer-
ence without repetition.

We proceed now to the matter of appro-
priate discipline.

Disciplinary Rule 6-101(A) of the North
Carolina State Bar Code of Professional
Responsibility, 288 N.C. 7183, provides:

(A) A lawyer shall not:

(1) Handle a legal matter which he
knows or should know that he is not
competent to handle, without associat-
ing with him a lawyer who is compe-
tent to handle it.

(2) Handle a legal matter without
preparation adequate in the circum-
stances,

(3) Neglect a legal matter entrusted to
him,

The undisputed facts in this case establish
that respordent violated this rule in the
manner in which he performed or failed to
perform his duties as court appointed coun-
sel to seek appellate review in each of the
four cases listed above. After giving care-
ful consideration to all mitigating circum-
stances diselosed by the record and as urged
upod us in the brief and oral argument of
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counsel for respondent, we find that the
serious nature of respondent’s infractions of
the Code of Professional Responsibility war-
rants imposition of the following discipli-
nary action by this Court. Accordingly, we S
now hereby order:
1. That the privilege of the respondent,
Harold Robinson, to practice law in
the Courts of the Appellate Division
of the North Carolina General Court
of Justice be and it is hereby suspend-
ed for a period of twelve (12) months
from the effective date of this order.
2. That the privilege of the respondent,
Harold Robinson, to practice law in
criminal cases in the Superior Court
Division and in the District Court Di-
vision of the North Carolina General
Court of Justice be and it is hereby
suspended- for a period of six (6)
months from the effective date of
this order. If on said date fespondent
is attorney of record in any criminal
case then pending in any court of the S
Superior Court Division or of the Dis-
trict Court Division, he shall forth-
with bring this order to the atténtion
of the presiding Judge of such court,
who shall enter such orders as may he
appropriate 1o remove respondent as
attorney and to designate other coun-
sel to appear in his stead. No judicial
officer of any court of the trial divi-
sions of the General Court. of Justice
shall appoint respondent to represent
any criminal defendant after being
notified of the terms of this order and
before the expiration of the period of
suspension, nor shall respondent ac-
cept any such appointment after the
effective date of this order and prior
to the expiration of the period of
suspension.
3. This order shall becorne effective on .
the date the mandate of this Court
shall issue in this case as provided in
Rule 32(b) of the Rules of Appellate
Procedure.

HEDRICK and ERWIN, JJ., toncur.
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