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NORTH CAROLINA 

WAKE COUNTY 

THE NORTH CAROLINA STATE BAR, 
Plaint-itf 

vs. 

WILLIAM L. DURHAM., ATTORNEY 
Defendant 

BEFORE 'THE ' I 

DISCI~L~NARY HEARING COMMISSION 
OF' THE 

L, •• 

) 
) 
) 
) 
) 
) 
) , , 

NORTH CAROLINA STATE· BAR, 
~3 DHC 17 

CONSENT 
ORDER OF DISCIPLINE 

THIS CAUSE was hea,rd by a Hearing committee of the 
Disciplinary H~~ring commission consisting of Maureen pemarest 
.Murra~, Chair; Harold Mitchell and James Lee Burney ~n Fri~ay, 
Feb. 25, 1994. Following the disciplinary hearing, the parties 
?tgreed to pettIe this matter by consent, pursuant to section 
14(Z) (1) of the Discipline & Disbarment Rules of the N.C. St~t.e 
Bar. 'Based upon the evidence presented during the second phas'e 
of the hearing and the consent of the .parties, the Hear,ing 
committee ma~es the following: . 

FINDINGS IN AGGRAVATION 

The Defendant's 'misconduct is aggravated by thefoll6wing 
factors: 

1. The Def.endant has substantial expel;'ience in the .:practice 
of law. 

, 2.' The Defendant engaged in multiple violatic:ms of tl1e :R~les 
of Professional Con~uct. 

3. The victims of the Defendant's miscondu9t'were 
vulnerable. 

4. The De~endant has been disciplined by the N.C. State Ba~ 
. on two previous ocqasions. 

'. 

FINDINGS IN MITIGATION 

The Defendant's misconduct is mitigated by the following: 
factol;."$: 

1. The Defendant was cooperative during the investigation 
and disciplinary hearing. 

Based upon 'the Findings of Fact and Conclusions of Law and 
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the foregoing Factors in Aggravation & Mitigation and the consent 
of the part,ies given following the hearing, the 'Hearing committe~ 
enters the :following:, 

ORDER OF DISCIPLINE 

1. The Defendant is hereby publicly censured. 

2. The Defendant shall, pay the costs o~ tpis proceeding. 

3. The Defendant shall pay $6,065.88 in restitution ~o the I 
Estate of ~arriet smith by making month+y ,payments of $500.0

0 
per ' 

month,begi~ning no later than 30 days from the date'of this 
order. The Defendant shall pay interest on the $6,058.88 at the 
rate of eight p'ercent (8%) calculated from April 6,1993. 
Defendant shall execute a Note +':0 this effect no later than 3 ° 
days from the'date of "thiS order 'and his license shall be 
suspended for six (6) months if he fails to make the monthly 
payments as orqered herein. 

,signed'by the chair with the consent of all members of the 

Hearing co:rnmittee. 

This t~e {4H.. day of' April, 1994.' 

76~~~~ 
M~ri Demarest Murra~ 
Disciplinary He'aring committee 

Seen and consented to: 

~Defendant 
~6(~~ 

William L. Durham, Defendant 

, ~ ~:.....-.-.--'---
Carolin Bakewell, Attorne¥ for Plaintiff 
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NORTH CAROLINA' 

WAKE ,COUNTY 

THE NOR~H CAROLINA STATE BAR, 
Plaintiff 

vs. 

WILLIAM, L. DURHAM, ATTORNEY 
Defendant 

) 
) 
) 
) 
) 
) 
) 
) 

".. .'1.. 

BEFORE THE 
DISCIPLINARY HEARING COMMISSION' 

. OF THE 
NORTH CAROLINA STATE B~ 

9@'~~DHC 17 

FINDINGS' OF FACT' 
AND CONCLUSIONS OF LAW 

This caus~ was heard by a Hearing Committe~ of the 
Disciplinary Hearing commission Of t~e North C~rolina State Ba~ 
consisting of Mauresn De~arest Murray, bhair; W. Harold MitOhell 
and Ji3,mes Lee.Burney on Friday, Feb. 25, i994. The Defendant W~S 
represented by Marvin Schiller and the Plaintiff was repr~sented 
by Carolin Bakewell. Based upon the' pleadings, pretrial '. (, 
stipulations and evidence presented at the hearing" the Committee 
ma~.es the. following: . 

FINDINGS OF FACT 

1. The Plaintiff, the North Carolirta Stat~ Bar, is a body 
duly organized under the laws of North Carolina and is the'prop~r 
party to bring this proceeding under the ~utho~~ty granted it in . 
Chapter 84 of the General statutes of North Carolina, and the . 
Rul·es and Regulations of the North Carolina st~te Bar promulgated 
thereunder. ' 

2. The Defendant, William.L. Durham (hereaft,er, purham), was 
admitted to the North Carolina State Bar in 1972, and is, and was 
at all times referred to herein, an Attorney at Law lic.~ns·ed to 
practice in North carolina, subject to the rules, regulations, 
and' Rules of P+"o:eessional Conduct of the North Carolina state Bc;lr 
anq. the laws O,f the St.ate of North Carolina. 

3. During all of the periods ref'erred t·o herein Durham was; 
i3,ctiv,ely engaged in the practice of law in the ,Stat~ of North 
Carolina and maintained a law office in the city of , 
Winston-Si3,lem~ Forsyth County, North Carolina. I 

4. In lat~ August 1989, Deborah Pinnix ~nd Elizabeth 
Weideman, co-executri~es of the estate of Harr~et W. Smith 
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(her~after, smlth estate), paid Durham $~OO to defend the smith 
estate a~ainst a claim whi~h had been filed by Frances Bowen 
(hereafte:r ,Bowen) . in Forsyth County District Court on Aug .. 10, 
1989. . 

5. Prior to Sep~ember 1990, Durham delegated some of the 
work reg~rdi~g the Bowen case to an associate, DarWin Littiejohn. 
In approximatelY September 1990, Littlejohh left Durham's 
employment and Durham resumed responsibility for· the defense of 
the Bowen case. . 

. 6. Thro'l:l9hout 1991, it was the custom and practice of the . '1--
,Forsyth C,ounty Clerk of court's office to cornpiJ,e and distribute' ':" 
a tentative trial calendar at least several weeks before each 
session o~ c6urt. " It waS alsa the cust6~ and practice of the 
Clerk of Court's office to compile and distribute a final trial 
calendar at l~ast a week before each session o'f court. 

, 7. Throughout 1991 the tenta~ive and final court calendars 
were deliyered to attorneys of record in matters appearing on 
Forsyth County District court calendars by one of two methods. 
Attorneys! who maintained a law o~fice wit,hin Fo~syth County were 
assigned a box in the Forsyth County Courthouse. The clerk of 
court's office placed copies of court cal~ndar.s in the boxes of 
all attorneys listed as ,counsel of record in matters appearing on 
the calendar. ' The clerk's office' mailed copies of the court 
calendars to out-of-county attorneys appearing as counsel of 
record in'matters appearing on' the calendar. 

8. Throughout 1991, Durham maintained an office in the city 
of Wihston-Sqlem and was assigned a box in the Forsyth County 
Courthouse. :Durham was aware' that court calendars w'ere placed in 
his box by the clerk's office and that it was his responsibility' 
t'o ch'eck his 'box and collect the calendars. 

9. As of 1991, it was the custom and practice of the Forsyth 1-
County Clerk of Court's offlce to calendar cases for trial on jts 
own motion, onCe 'the cases reached a certain age. 

10. Prior to JUly 1, 1991, the Forsyth County Clerk of 
Court's office calenda~ed the Bo~en case for hearing for the week 
of July 1,. 19:91 on its own motion, owing t.o the age of the case; 

I 

11. prior to july 1, 1991, copies of the tentative and ,final 
calendars Ifor, the July 1/ 1991 session of Forsyth County District 
Court were pl:'epqred by tqe clerk of cc;mrt' s of'fice and we,re 
distributed to at.torneys 'of record for matters appearing on the 
calendars. The tentative and final calendars showed that the 
Bowen case would be heard at the July 1, 1991 session of Forsyth 
County Disitr;i.ct Court. 
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12. l?riorto J~ly 1, 1991, Michal~,Bennett, tne attc>rn~y fo~ 
Frances Bowen, received his copies of the tentative and finaJ. 
trial calendars for the Juli 1, 1991 session ot"Forsyth Cpunty 
Court. 

13. On Juiy 1, 1991, Bowen's'· case was cal]j~d for hearing in~;. 
Forsyth County District Court. Neither Durha~ nor any 
representative, of his firm was present when Bowen's case was 
called. Benpett was present when the Bowen case was'called on 
July,l, 1991. 

14. On Ju~y 1, at the direction of the presiding judge, 
Dickie Wood, a deputy clerk of court, telephoned-oltrham's' law, 
office'and l~ft a, message stating tnat Bowen's case would pe 
heard on the'following day, July 2, 1991. ' , 

.15." On July 2, 1991, Wood again ,telephoned, Durham's law 
office and left a message 'Chat the Bowen case would be h,earQ that 
day, July 2, 1991. 

16. Neither Durham nor any other representative of h;is firm 
appeared in Forsyth coun~y District Court on july 2, 1~91 
on behalf of :Ms. Pinnix and Ms. Weideman. - ,. .. - - -

17. 
that the 
3,.991 and 
calls to 

Durham should have been on notice and,shoulc;:t nave kown 
Bowen case had been,calend~red for th~,week of ~ul1 1, 
was 'being heard on July 2, 1991 due to the two teleph.on.a, 
his law office by Dickie Wood. . 

18. DUrham's office calendar reflects that· he was in 
Davidson county ,Distictcourt 'on another 'matter on July 2, J.991.,,~ 

" . 

19. As a: result of Durham'S failure to appear in court, 
judgment was 'entered against the smith estat,e 'on July 2', ;1.9'91, 
(hereafter, Jtla.ly 2, 1991 judgment) in ~avor of, Bowen in the 

,amount of, $3,900, plus interest, and $i,500 i~ attorneY's fee~. 

20. The July, 2, 1991 judgment provided th'at counsel of " 
record, for the defendahts in the Bowen matt~r ha.d ,notice of the 
hearing date by "published calendar and bY,telepl'lone by the 'Cle;tJ{; 
of Court." 

21. Durham did not have adequate procedur.es in plcl,ce' as o'f 
June and July' 1991 to ensure that information ,regarding, coulf'\: 
dates was properly received and handled by h~~ non-attorney 
office staff.' 

22. Prior to and after July J., 1991, Durham failed to 
90mmunicate, regula':r;ly with either Ms. Pinnix or Ms. Weideman 
ahout the status of, the Bowen case. 

23. Durham fail,ed to notify either l1s. Pinnix or Ms .. 
Weideman that'the Bowen case would not' be heard on July ~9t 1991. 
Pinnix an~ Weideman both appeared in Forsyth. County pistrict 
court on July 29,' ';1..991. Durham was not present in court on that 
date. 
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24. Pinnix and Weideman contacted burham later in the day 
July 29, ,,1.991. and learned for the first time that an adverSe 
judgment pad been entered against the smith estate on july 2, 
1991. and' bhat Durham had failed to appear in court on their 
behalf. 

on 

25. On Aug. 9, 1.991., Durham filed a motion to set asi'de the 
July'2; 1.~91. judgment. 

26. On Sept. '1.6, ,1.991., a hearing was held in Forsyth County 
District ,Court be,fore Hon. Margaret Sharpe on Durham's motion to 
set aside the July 2, 1.991. judgment. 

27. During the Sept. 1.6, 1991 hearing, Durh'am was permitted,' 
to introduce 'af;t:idavits and other evidenc::~ supporting his motion 
to set aside the judgment. Fqllowing the presentation of the 
evidence,:Judge Sharpe'denied Durham's motiqn'to set aside the 
judgment. ' 

28. The 'affidavits ,which were introduced on Durham's behalf 
during th~ disciplinary hearing of' this matter'were the same 
affidavits which Durham presented in court on S,ept. l6, 1991 in 
support ot his motion to set aside the July 2, 1.991. order.- None 
of the three nor'l-a"ttorneys staff members who were employed by 
Durham as of ~uly 1991 testified at the disciplinary hearing. 

, ' 

29. Ourham'filed a notice of appeal to the N.C. Court of 
Appeals. The Court of Appeals upheld the trial court's order and 
deClin¢d to set aside the July 2, 1991 judgment. The judgment is 
now final and has been paid by the Smith estate. 

30. ,The Bowen'judgment consumed most of the assets of the 
Harriet smith'estcite which remained after payment of the other 
estate de~ts., ' 

Based 'upon the foregoing FINDINGS OF FACT, the Hearing 
Committee 'enters the following: 

CONCLUSIONS OF LAW 

l. By failing to appear in, conrt' on July 1 ,and July 2, 1.991. 
behalf ofthe"Smitl:l e$tate, the Defendant neglectep a legal 
matter in violation of Rule 6(13) (3) of the Rules of Professional 
Conduct. 

2. By! failing to ensure that his office had adequate 
procedures! in place to ensure that information regarding court 
dates were; handled properly, Defendant failed to adequately 
supervise nonlaWyer assistants in violation of Rule 3.:3 of 'the 
Rules of Professional Conduct. 

Signed; by the Chair of the Hear~ng Committee with the -consent 
of all Committee members. 

f)/-f:k--
This tf;1e ~ day of 
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NORTH CARO'L.INA 

WAKE qOUNTY' 

THE NORTH CAROLTNA 5TAT·E BAR, 
p;taintiff 

vs. 

WILLIAH ~. DUHHAl·1, ATTOP.NEY 
pefendant. 

BEFORE THE 
DISCIPLINARY HEARING COMMIS'SION 

OF THE 

) 
) 
) 
) 
) 
) 
) 
) 

NORTH CAROLINA STATE BAR 
93 DHC 17 

~UBLIC CENSURE 

This Public censure is delivered to you pursupnt to Sections 
14 (Z) (1) an~ 23 of .Article IX of the Discipline &; Disbarment 
Rules of the N.C. State Bar as ordered by a .Hearing Committee of 
the N.C. state Bar Disciplinary Hearing commission and upon 
consent of ~ll parties following a hearing in the above-captioned 
proceeding on Feb. 25, 1994. At that hearing, the Hearing 
committee found that you violated two provisions of the Rules of 
ProfeSsional Conduct in connection with your representation of 
the Estate of Harriet smith. 

Specifically, in late August 1989, Deborah Pihnix and 
Elizabeth Weideman, ,co-executrixes of the ~state of Harriet W. 
Smith.(hereafter,. smith estate), retained you to defend the smith 
estate against.a claim which had been filed against the smith 
estate by F:rances Bowen (hereafter, Bowen) in Forsyth County 
District Court.on Aug. 10, 1989. Prior to July 1, 1991, the 
Forsyth co~ntY'Clerk of Court's office calendared the Bowen case 
_. .!, -.. fur hearlng for the week cf July 1, 19~1 on lts own motlon r owing 

to the age of the case. . . 

On Jult 1; 1991, the Bowen case was called for hearing in 
Forsyth county District Court. Neither yoU nor any other 
attorney from your firm was present.. The case was actually 
reached the following day, JulY 2, 1991. 'Again, neither you nor 
any other attorney from your firm was present to repr~sent the 
Smith estat~·. As a resUlt of your failure to appear in court, 
jUdgment was entered. against the Smith estate on July 2, 1991 in 
favor of Bowen 'in the amount of $3,900, plus interest, and $1,500 
in attbrney~s fees .. The adverse judgment against the estate 
consumed most of the estate's.assets. 

You con~en4ed'th~oughout the qisciplinary hearing of this 
matter that :you were unaware that the Bowen case had been 
calendar~d for 'the week of July 1,' 1991. The Hearing Committee 
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concluded that,your office was notif~ed twice by tel~phone by 
Dic~ie Wood, an Assistant Clerk of Court, on July 1, 199~ and 
July 2, 1991 t~at the matter was on the calendar and WqS peing. 

'called for hearing by the Court. Your office :received suffic'ient'· 
riot ice of the matter and you should have beefi~aware and rece1ve« 
notice of it. Consequently, the committee found that you 
neglected a client matter in violat~(;;m of Rul~ ~Jl;3) (3) by failing' 
to appear in court on July 1 and Juiy 2, 1991 o'n,'hehalf o,f the 
Smith estate. . 

The Committee also concluded that you failed to supervise 
non-attorney staff members sufficiently regarding this matter, in 
violation ,of Rule 3.3 of the Rules of Prof~ssional Conquct. In 
this regarc;l, tbe Committee was concerned that: you'r staff 
apparently, did, nOt relay telephone messages left.,at your office 
:l:'egarding the Bowen heqring by Dicki~ Wood., an qssistant. clerk, of 
,court, on July 1, 199~ and July 2, 1991. Moreover, there was 
evidence that your office did not respond promptly to requests of' 

: l1s'. Pinnix and' Ms. Weideman for info!:l;l1ation abOut the Bowen ca~e. 

The Hearing Committee~ after hearing all of the ~vidence.in 
this matter, and upon the express consent of all parties,'i):np6sl?s 
this' Public Censure upon you. The fact that the Committee h~.s ' 
agreed to impose a Public Censure, instead of some more serious' 
form of discipline, should not be interpreted as Ci.n:i:.nc;iication 
that the Committee believed your conduct was excusable. Rath$r, 

',: the committee is convinced that the discip).:i,ne imposed in this 
case, coupled with you'r agreement to mqke rest;i tution to th,e 
Smith estate in the amount of $6,065.88, is suff:i:.cient to p;rotect.. 
the public and is likewise convinced that you will' nev~ragain 
allOW yourself to depart from the strict adherence to the highest 
standards of the l~gal prof,ession. ' , .' ' 

:~I,.,~:, ;~, 

Signed by the undersigned Chair with the full' knOWledge:, and' 

~
. :" ent of the other members of the hearing cornmi ttee, this:;' the 

day of April, . 1994. ., '~!*. 
" . , ,;' , . 

M2?e\rnedr~~· 
Discip~inary Hearing Committee ' 
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