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NORTH 'CAROLINl\ 

WAKE COUNTY 

THE NORTH CAROLINA STATE BAR, 
Plaintiff' ' 

vs. 

DARRYL G. SMITH, ATTORNEY, 
Defendant 

~ BEFORE TilE," 
~SCIPLINARY HEARING ,CQMMISSIO~' 

, ) 
) 
) 
) 
) 
) 
) 
) , 

o "OF THE. . 
NO~TH CAROLINA STATE ,B,~ " 

91 ,ORC £3 ' . " 

FINDING'S OF FA9T , AND 
CONCLUSI'ONS O'F LAW 

: This'cause was heard by a HearinCJ Committee of ths , 
Disciplinary Hearing Commission cons~sting of F~edFolgei:.", 
Cbairman; Steve smith and Emily Turner on Friday, July i9', 1991. 
The Plaintiff was represented by Carol in Bakewell. The Defenciant, 
was reJ?resented by' Fred Williams. ,.Based u,pon tpe plead:ings,. ' 
pre-tr~al'stipulations and the evidence, the, Conunitteem~;kes the 
following: 

FINDINGS OF FACT 

1. The ,Plaintiff; the North Ca:rolina State Bar, if?'a' bOdy' 
duly organized under the laws of North Ca·rolinaan~d ·ist-he J?r.ol?e:r 
,party to bring this.proceedirig under the authorit¥,granted ~t ~n 
Chapter 84 of the General statutes of North Ca~ol~na, and the 
Rules and Regulations of the North Car9lina State Bar' ,promulgq,ted 
thereunder. . . 

2. The Defendant, Darr¥l G. Smith, (~ereafter, smi~h~, was 
admitted to the North Carol1na State Bar '~n,Septemb~r1977,and­
is, and was at all times. referred to herein, . an Att9rney~t ~aw '. 
licensed to practice in North Ca):'.olin!=\, ,subject to. the: t"ule~., 
regulations, 'and Rules of Professional Conduct o~ the l{Qrth . 
Catolina State Bar and the laws of the State of North Carolina.' 

, 3'. During all o'f the 'periods referred to hel;e:i,.n,· am,itl) was. 
ac;:tively engc;lged in the practice of law .in the state 91i.,North', 
Carolina and maintained a law office j,n the city of ,Durng,m,' ' 
Durham County, NQrth Carolina. 

4. Smi th was. married to Valora. Washington" (heteaft~:r, 
Washington) i in Ma~ch 1982. ' 

5. Washington and smith owned 'a condbminiumin the State of 
Maryland in 1986, 'where Wa::;;hington lived for mo~t, o'f that YE:!a+* 
Smith lived in a home, the couple owned in North Carplipa d\lring 
1986. . , 

6. Washington obtaihed a divorce from smit:q in Ohio. in 19,88 e' . 

'7. As of the date of the b,ea~ing herein, W~l,:Ihing·ton and 
smit:q were engaged, in an ongoing dispute l;"ega'rdin9"cuf?tody atlC:t: 
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suppert .of their adepted sen. 

, 8. In early 1987, smith and Washingten had several 
d,iscussiens abeut hmw to handl.e their 1986 taxe!:?., Washingten 
previded infermatien abeut her inceme te ~mith and/er hi~ 

,acceuntants. 

, ,,9. :Prier to May 15, 1987, Washingten teld ~mith that she 
weuld f1le separate.tax returns and that she did net wish te file 
any jeint returns fer 1986~ , 

10. On .or abeut May 15, 1987, W~shingten, filed separate tax 
returns with th~ state .of Mar¥land, the State .of Nerth Carel ina 
and the' Internal RevenUe! Serv1ce,. Washingten receivega refund 
frem the State, .of Maryland and the Internal Revenue Service f'Or 
1986. Washingten .owed atetal of $1,749 to the N.C. Dep~rtment 
of Revenue fer 1986, whicn. sum she paid .oJ} .or abeu,t May 15, 1987. 

11. On .or abeutJune 30, 1988,' smith,filed 'an i~cOIne tax 
return with the North Carel ina De~artment .of Reven~e fer 1986. 
The return purperted te be a cemb1ned return fer h1mself and 
Washingten. 

12.' As .of 'June 30, 1988 smith was aware that Washingten had 
already filed a separate Nerth Careliha return fer 1986 and that 
he did net have her permissien tc;> file a cembined Nerth Carel ina 
return. 

13. The Plaintiff failed'te ~reve by clear, cegent and 
cenvincing evidence that Smith fa11ed te netify Washingten that 

,he had filed a cembined 'Nerth Carel ina return fe~ 1986. ' 

14. The cembin~d 198~ tax return filed by Smith indicated 
that the ceuple'ewe~'$1,898.21 te the ,state .of Nerth carelina. 
Smith did net remit any payment te the N.C. Department .of Revenue 
when he filed the return in June, 1988. 

15. AS a result .of Smith's filing the cembined return 
wi theut ~ayment .of the taxes .owed, the t.J. c. Dep~'rtment .of 
Revenue 1ssued a tax warrant te Washingten in April 1989. 

,16. Washingten paid $1,312~90, the ameunt .of the tax 
warrant, plus additienal interest te t;.he N.C. Department .of 
Revenue, under pretest en .or abeut May 19, 1989. Washingten 
'infermed the Department .of Revenue that she had previeusly filed 
a separate return and had paid her entire tax ebligatien and 
asked the, Department .of Revenue te inve$tigate the situatien. 

17. Thereafter, the N.C. Department .of Revenue determined 
that Washingten had filed a prier separate retU'rn for the 1986 
tax ~ear an~ in Feb~uary 1990~ refunded the ameunt paid by 
Wash1hgten 1n May 1,89, plus 1nterest frem the date .of the 
payment.' . 

18. On .or abeut June 30, 1988, Smith filed a tax return with 
the I~t~rnal Revenue seryice fer 198? The ret~rn pur~erted te 
be a ]e1nt return fc;>r Sm1th and Wash1ngten. Sm1th cla1med a 
number .of deductiens en the U.S. return and a lewer tax rate, to 
which he weuld net have been entitled, had he filed a separate 
tax return fer 1986. 

. : .. !' R • ','4 " 

.~F;::;~';(;>:: ..... :. <.:, •. ' " " 

" , " , 

: ;:' I:': .... ': .' 
:" ,::. ,~.~'. .: .: 

;:}~,) ;':\,' .•. ' .. 

:J:<;;;:.~·.~.~.;;E~~i 
\"" :~>,:.:,,",:, :' .. ',' ; .' 

..• ~,;1; t, !::. :, .j, • • 

• I. ,; ~::~:: ... _ • .:.,:~. ~._ ~ ..... _.:.... -.(_ .................... _ .•• ,.~ ........ ~ 

'~, 

......... ~_ .... ...- ...... _ , ... ,-L~ ... ~ A ............ _. _~ ,,"'k'o' t .. 

• -; - 'I • ... , .... : 

':"; :". 
, • 4 '. " . ", " 

- :,L1--~' 

. ~ _ ...... ;,. 

I 



'. 

, ~. . 

• ~. ~. I • e." . s; It L $ 

19. Along with tl)e,'1986 federal tax return, smith sent the, 
IRS ,a cover letter which stated that "[Washington] ,'may have paic;l 
apart of our tax. liability' "last year under (lsepa,r,ate fi~'ipg., 
We separated last year but, Clgreed to file jointly for 1986." 

, , 

20. smith, filed the <j:oint federal return to obta:tn a' tax 
Cldvantage for himself.', ' ': 

21. Based on the 1986 joint federal return filed by s~ith, 
smith owed a total ,of $6,256.66 in additional taxes~ . . 

, 22.' At the time he' filed th~ joint federal ta~ return for, 
1986, smith knew that Washington had already'filed a separate', 
federal return for.1986 and that'she did not wish to file. a joint 
return for 1986. . . , 

23.. The Plaintiff' failed to demons'trat~by clear,' cogent and 
convincing evidence that Smith failed to notify W:asningt,on tha·t' 
he had filed a \ joint federal return for 1986. ,~-,~.;...,~-..- '., 

, " . . 

24. In September 1990, the .-Internal' R~ven~e Se·rvide ':seized, a 
refund owed Washin~ton for her 1989 taxes and applied it to the . 
taxes owed by Smith for 1986. ' ' " '. , 

25. In November, .i990, following a protest by Washipgton, 
the IRS returned to Washington the refund it had seized and 
applied to Smith's 1986 tax obli9ation. 

26. On o·r about May 19, 1989, a 1986 non-resident ,t?t~ retuli,n' 
bearing Smith's signature was filed with the Maryland Depart~ent 
of Revenue. The return purported to be a joint filing fo~ Smith 
etnd Washington. , . 

27. In March, 1990, Washington filed' a grieva'nce' aga:ih~t 
Smith with the North Carolina state Bar, in which ane all.eged 
that Smith had fil~d a joint North C~;t"olina tax":r:~t:ul;:'nwi~nout. 
her consent. WashJ.:ngton a.1so complaIned tha,t SmJ. tll hadt'l.-le4 1;:he 

,1986 non-resident tax return with the'MarylandOepartment'qf 
Revenue in 1989 without her permission. ' -

28. The North Carolina state Bar referred Washingt6ri's ' 
CJrievance to the 14th Judicial District Grievance, CO~ll:ni~t~e, fG:r 
J.nvestigation. Tracy Lischer, a member of the 14th JudJ.:cJ.:al 
District Grievance Committee, WqS assigned to handle the 
investigation. " " 

29.' On or about April'1~, 1990 , 'Smith responded to the 14'th 
Judicial District regarding' Washington I s grievance .• ', 

30. In his April 12, 1990 letter of response;, -Bmitp-, ~:r~ated 
that he had "never lived in the State of Maryland and nev~r filed 
taxes there.~ , . 

31. The Plaintiff fCliled to showpy clear, :<::ogeht, a.nsl.· '-~ 
convincing evidence that Smith filed the tax retutrt, in 'M~rYland;, 
in 1989 and therefore failed to demonstrate that Smith's response 
to the State Bar'~letter ot notice was false. 

32. On or about May?, 1990 ; Ms. Lisqher wrote to :811f:i.th ,e;:tnd 
requested a ,copy of, his 1986 tax returns. 
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33. Smith provided only the signature page of his. 1986 North 
Carolina return in r~sponse to Ms. L!scher's request. 

" 
34. smith did. not provide the remaining portion of his 1986 

tax returns to Ms.· Lischer or the 14th JUdicial District 
Grievance' committe.a, nor did ,he provide a release J;>ermitting the 
14th JUdicial District'Grievance committee to obta1n the tax 

. retUrns. . . 

35. In November, i990, Dave'Frederick, the North Carolina 
~tate Bar's investigator, asked.Smith to produce a copy of his 
f~~l 1986~ederal, North Carolina ahd Maryland tax returns, along 
w1th,a copy of the amended Maryland tax return filed in·1989. . 

. 36. smith failed to provide· the requested' information to the 
N.C. State Bar. ' 

Based upon the foregoing Findings of Fact, the Committee 
ma~es the following: ' 

CONCLUSIONS OF LAW 

1. B¥ failing to obtain Washington's permission prior to 
filing j01nt U.S. ~nd a combined North Carolina tax return for 
1986; Smith engaged in conduct involving dishonesty, fraUd, 

. deceit or misrepresentation in violation of Rule 1.2 (C·) of the 
. Rul·es of Professional Conduct. 

,2. By f~ling a joint federa~ income tax return for 1986 when. 
he knew Wash1ngton had already flIed a separate return and by . 
claiming deductions and a lower tax rate to which he was not 
.entitled, Smith engaged in conduct involving dishonesty, fraud, 
deceit or· misrepref?emtation in violation of Rule 1. 2 (C) of the 
Rules of Professional Conduct. 

3. By failing to provide the 14th Judicial District 
. Grievance Committee and the North Carolina state Bar 
with copies of his't~xreturns or releases as requested, Smith . 
failed to respond to lawful inquiries of a ¢lisciplinary authority 
in violation of Rule L 1 (B) • 

This·'the 31 day ~f July, 1991. 

Signed by the Chairman for the Committee with the full 
consent of the Committee and all partie • 
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NORTH, ,CAROLINA 

WAKE COUNTY 

:~~~\'. 
-, 

THE NORTH CAROLINA STATE 
Plain,tiff 

vs. 

OARRYL G'. SMITH, ATTORNEY 
Defendant 

",,,,!:,,,, 

-;: ,BEFQRE TH~ ,_ _ 
\.~ISCIPLINAR~,HEARING COMMISSION 
CJ " OF' THE, ' , 

, ' NORTH C~~,L~~~ ~~ArrE BAR 
'1 ',I/ i 

BAR, ) 
r 
) 
) ORDER 

~ 
) 
) > • ~ , 

, This cause was heard by a Hearin9 Committee of the 
Disciplinary Hearing commission cons~sting of Fred 'Fo~ger, 
Chairman; Steve smith and Emily Tl,lrnei' on Friday, ,July ~9, 1991. 

,Ba'sed upon the Findings, ot; Fa¢:t and Conclusion;; Qf Law" the '",' 
H~aring Committee enters the following: 

'ORDER OF DISCIPLINE 

~. The D~fendat:tt,. Dc;trryl q. SPli th, is her(;py ReJ?i"imanded fpr ' 
each of the three v1olat~ons of the Rules of' Profess~ohal Conduct 
set out in the Findings of FaQt and Co~dIQsion~ ,of Law. ' -

2~ The Defendant shall pay the costs of this pJ;:'oqeeding. 

This orde:r- 1!:; signed by the Chairman with 'the' Edc,p:t,~,;;s CQn$~li1;: 
of' all Committee members and parties. 

This the ___ c5 __ 1 ___ 'day of July, 
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