
"~~~~~-~~--'---'·--'~':----~"~~-~'.'I~-'--'~'~~----'~",~-'-~'_~'~ __ '-"'~"~~'~_~_--~~~~~~y~,~ ... _~ ___ ~= .. ~_,~_= .. _~ __ ~_~"~_~'~"~_~"~~~~~ r;r" .: .. ' . .' ._ .. __ . ____ '"'''' .. -._, ~-"-7~""---~-~'''~' 

I·· .. 
I ' . 

i ' 

I, 

f 
~ . 
I , 
I 
I ' 
I ' 
~ 

I 
) 
I , ' 

) 
I 
I 
r 

I , ' 
i 
I 
\ 

l 
[ . 

, , 

f~l \ 'ET) . NORTH" CAROLINA " ~ ... ; ..• ," BEFORE THE 
DISCI~LINARY HEARING'COMMISSIQN 

.' OF. THE <WAKE COUNTY, 1985' t~AR 28 ,-11 4: 33 

THE NORTH CAROLINA STATE BAR, 
Plaintiff 

VB. 

JOHN H~ McMURRAY, Attorney; 
Defendant 

) 
) 
) 
) 
) 
) 
) 

NORTH CA~OLINA STATE BAR 
, 8'4 ,PHC- 16 

FINDINGS OF FAC'r 
CONCLUSIONS OF LAW 

AND 
ORDER OF. DISMISSAL. 

This cause was heard by the' undersigned, duly appointed 
Hearing C9mmittee of the Discipl:l.nary HearingCommissioh of the 
North Carolina St~te Bar on Friday and Saturday, March 15 and 16, 
1985. , The Plaintiff' was repre·sented by L. Thomas Lunsford, 'II, 

'and the Defendant was represented by Robert S. Byrd, Lawrence D. 
McMahon, and Sam J'. ,Ervin, IV'. Bas'ed upon the evidence and the 
stipulations of the parties which'have been pla~ed of record, the 
Committee makes the following FINDINGS OF FACT: ' 

, , 

1. 'The Plaintiff, the North Carolina State Bar, is a 
body duly organized under the laws of North i, 

Carolina and was the proper party to brin~ this 
proceeding under the authotitygranted it'itl' 
Chapter 84 of the General Statutes of North 
Carolina, and the Rules ,and Regulations. of, the 
North Carolina· State Bar promulgated thereunder. 

2. The Defenda'nt, John H. McMurray, waE;l admitted to 
the Nort~'Catolina State Bar on September 7, 1948, 
and i~ and was at all times referred to herein, an 
AttorrieYlat Law, licensed to. practice' law in the ' 

',State of, North Carolinc:l. suhj ect to' the Rules, 
RegUlati0ns and CodeofProfesSiona1, 
Respon~ibility of the North Carolina Stata Bar and 
the laws'Of the Stat~ of North Ca~olina. 

:3. At and d1;lring all of the times hereinafter' 
referred to, the Defendant ,was actively engaged in 
the practice.of law in the State of North Carolina 
and'maintained a law office in the City of 
Morganton, Burke'County, North Carolina. 

I 

I 



I , 
) 

1. 
1. 

-" . 

. " 

'I 
. , 

4. " 

. 5. 

6. 

William HarJ;>Json, Jr.', .. (Harbison) "was the. 
defendant in, two. c·r.imina1' cases ifr .the Burke 
County, Superior Court 'which were .styled.·'S'ta-te of 
North Carolina v. Will·iaW· Harbison" Jr'~ and 
numbered 7.6 CR J$65 and 76 CR 3862. . In 7'6 CR 
3865, he wa~' cha~gerlwith first degree,fuurder and 
in 76 CR 3862, he'was'eharged with felonious 
assault. " ' . 

These cases were 
tried .during ·the 
August 3'0., 1976. 
presided. .', 

ci6nsolidatedfo~ trial and were 
term of Superior Court: heginning 

The Ho'norable Joqn .R. Friday. 

,,' 

Harbison wa's represen'ted in t~~se cas,es by the' ' " . 
'Defendant John H. McMurray (M'cr4urray)' of tfl'e ,B~rke" 
C,ounty Baranq,'Jatnes C~ Fuller, Jr'~ {FulTe,r'') of' 
the MecklenburgCQutJ,ty Ba,r'. 'McMur,r'ay had beetl 
appointed 'b~ the court to represent Harblso~. 
Fuller was priVately retained by Harbison 1: 15 : 
family.. ' ' 

- ." 

7. Prior to trial, 'Harbison 'expressed to hisatto,rneY'E?',',' 
,Fuller and McMu·rr'a.y that he desired to 'plead 'not 
guilty and fu~th~r desired that his plea of : ' 
self-defens~be'pursued thrbughou~ the t~ia~. 

8. 

9. 

10. 

11. 

12. 

Harbison entered ~'plea of not guilty to' all 
charges. 

Harbi'son te,stified in accordance with his ,defense 
of self-defense~' 

Judge Friday ~ltimately charged the jury on the 
defense of self-d~fense~ 

At no time did ~arbison au~horize, McMurray ·to 
abandon th~, plea of no~ gu~lty or the 4~ten&eof.-
se·lf;-defens.e.' . 

,.,' 

Following. the clol?e of the' eV.idenc~ ",'both ":Of , 
Harbis,on 1 s .lawyers a'rgued to' the, jury.' Full~r 
argued first 'for acqui:tt~l based' Oi1"sel,f~defens~., " 

:13. After Fuller'~ argtlment and the argument of ~he ' 
District At,torney, McMurray ga.ve a closing' , ' 
argument 'fbr. tbe defense •. As ~ part,ofh1s " ',' 
closing argu~ent, McMurray made reference to the . 
e~idence be~ng s~fficient to· convict. hisc11~rit of 
m~nslaughter. '. 

14. Altho~gh ~he 'court repo~ter, Clara T. C~ine, did 
make stenographic 'notes of, the closing arguments '.' 
along with, the rest of the ~roceedings~ a " 
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':, tran::fc"ript~on of he'r' nQtesof the closing 
, 'argu~ents'was'ne~er,request~d ,o~'mad~. Although 'a 

,diligent search for' the,notes was. made ,when 
~this' mat~er ~rose in 1984, they,hav~ not been' 
'located,' and are' deemed lQst. ' 

15. The Committee is unable to 'oetermine by clear, , 
cogent and convincing evidence ex~ctly what was 
included in th~ entir~ closing argument of 
McMurriy~ The Committee is unable t6'de~ermine 
whe,the;r arty of the following possibilities 
occurr~ed: (1) whethe~· McMurray couch~d his 
argument with respe·ct to cohv;tction of 
manslaughter:,in the ,alternative to an argument for 
ac,qui ttal; (2) .-whether he arglled on: the' theory 
th~t'the,~vidence f6r th~ St~te, taken in the 
light'mo1;lt' favorable: to the, Stat~, ':w'arranted at 
most a' conviction of' ',manslaught~r; '''(H' (J) whether 
he ~bandoned the defense of self-def~nse entirely, 
abandoned the plea of not gui,l ty and' based his 
entir~ cl¢sing ~rgument on the theo~y, that his 
client was in fact guilty 'of manslaughter. 

16. Harbison: was found guilty by the jury of second 
degree murder arid feloni6u~ a~~ault. Judge Friday 
sentenced Harbison'to lite imprisonment for murder 
and to 10 years imprison~ent'for assault. 
Harbison, thereafter'serve4 notice ot appeal ,and 

'McMurray and Fuller wereappoihted by. the Court to 
represen't' Harbison on appeal. ' 

17. The murder conVihtion was appealed by right 
'directly to the North Carolina Supreme Court. A 
motion to, by-pass the North Carolina Court of 
Appeals was granted relativ~ to the assault case 
and the cases on appeal were consolidated. 

18. Neither 'of Harbison's atbo~neys assigned as error 
before the North Carolina,Supreme Court any aspect 
of the closing argument of McMurray. 

19. On November 11, 197t, the North Carolina Supreme 
Court filed its decision inState v.Harbison, 293 
N.C. 475. The Court found no error and affirmed 
the conviction. 

20. A federal babeas corpus proceeding was thereafteF 
filed on Harbtson's behalf relative to his 
conviction. No question of' impropriety was raised 
concerning McMurray's qlosing argument,. 

21. The first time McMurray was made aware of any 
allegatfon of improprietycol!cerning,his closing 
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. argume'nt 'wa's during 19'84, approximately':e:lgnt. 
years af,ter.' tp.e·Harblson trial' ... 

Based upon the foregoing Flndings 'of Fact',· the "Committee 
makes the rol~owihg 'Cohclusionsof Law: ',' 

1. The. cl1'ent ·who stands accused. of a.cr;i.me }11:1'san 
absol~te ~ight to decide how to·plead.·· Althougn '. 
his lawyer has a p~ofesslonal obligati6ri to ~~~t&t 
him in. making that cl~cis·ion by informing himot ' 
c6nsidera tionf? re.levant· ·to . hi.s bes.t :\;n:te.rests, the 

. c;leclsion is exc.;Lusively t.hat of the'::9['~J~n~ ~ .' See, ' 
EC7-7 and 7-8. Once <:j.,decision to p';J:::$i,a,q'not " .c .... 

" gu:il ty is. made, ,it is the' l'awyer' s du~t,y' 'tinig'~:r" . , 
DR7-101 (A)( 1) ,to empioy every reasonably 'i~iafl~b:re. " 
means; incl~d.ing relianc'e upon' the preSUITlJifti;onof'," 
innocence.and the af?aertion o~ any ~e~sQri~bl~ . 
available' defense,' to achieve his cl~ent' s l~w'ful 
objectives •. Included within the client! .. s l€i.'Wfu,l· 
obj ec.ti ves can 'be. ~:cqui ttal and/or; when. . 
authorized by the client, the' convi'ction t:>f;' a . 
le'sser included offense.' Indeed, the cl;lent's best 
interests may be served by a decision to. argue 
solely for conviction of a lesse~ inclUqed offense 
and to ab<:j.ndon all· arguments 'for acquittal. . 
gowever, it is necessary to realize that sqch a 
decision, like the' dec.ision of how to·,' pl:ead, is' 
for the client to make, and is binding. upon the 
lawyer. . ' 

2. In a homicide case,once a criminal:d~fe~d~n~.has 
made'· the ·declf?;i.on to ple.ad not guilty" ha~',.' 
instructed his attorney to maintain his:tnho.ceiJ:c~. 
under the. theory ~f self~defen~~, has te~t1tt~d tn'· 

'. accorc;lance with that theo·ry, an.dhas . an.. .:. " , ' 
expec·.tationthat· the trial j-udge, will char,g·e .. the' 
jury on that defense, the attorney cannot,abf?ent, 
permission of his client, abandon thed~fenB~ ~f . 
self-defenE!e and the presumption of innoc~f'lce' a'nc;l 
argue exclusively for a conviction of.a l~&ser: 
included of,fense'.· To do so· would .amount to the. 
compromising of the· client'searlierdecision.with 

4. 

respect to his plea. ' 

The lawyer is permitted, and in fact may have a 
duty, to argue in the alternative to a.cqui·t.tal ,. 
that the evidence of the State would at.~Q~t . . 
permit afindlng of guilt of some lesser tfi~lttded 
charge ~ . 

Because the Plaintif'r has failed to prove int-his' 
case by ciear, cogent and cOl1vinctng.evtd~nc·,e,;w-hat 
was said by the Defendant :tn the enti're.:tyof·his· . -
clos~'ng argument, the Commi tte8 ·concludes that· t\oe:' 
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.~ ~:~ T _or , __ • ., ••• ~.-_ .......... , -'_, ,~ __ 

Pl~intiff'S case should.be dismissed for failu~e 
to sustain th~.burden.of proof. 

IT IS THEREFORE ORDERED that this case be. dismissed • 

. 
_, .• r,} 00. "\ r,I'his the ,){o" 

Dissenting: 

!' ••• 

". 

. '.- . 
~. • I'.' .. , ~ . -: . 

day of March, 1985. 

McMillan, Chai~man . 

I?ISSENT (See·.attached) . 
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DISSENT 

The State Bar proved by clear, 'ccgent, ccnvincing, creci~ble.; 
unccntrcv~rted and cClllpetent evidence that AttcrneyMcMurray,sald':I,n tQ~ jury 
argument at issue herein that the criminal defendant, ,Har.biscn.;, ~ho\lld be 
ccnvicted .of manslaughter. Attcroey McMurray in ,his, wr:itten: st~.tem~nt"in, 
respcnse tc the grievance admitted,"I sta,ted tc the jury thlOtt<>n'th1s' :,,'," , :,:' 
evidence' I was of the cpinicn defendant wcul<;'l be ccnvicted' ,.of ~QIJle :oriminal 
offense, 'but, he shquld be fCUr).d ,guilty .only .of manslaughter ~!' ", 'The $tq;te, Bf;ll' 

"further proved by clear, 90gent, ccrivincing, credible,uhcontr9v~rt~(}:il:lnd", ' 
c.ompetenteviderice that 'Attcrney McMurr.ay made statements tc the' J1ury':thl1t, 
suggested that his client wculd and/cr shcu,ld 'be ccnvicted w!thout' the prior 
ccnsent .of, ccnsultaticn with crlmowledgecf his client.'cr co~counsE!l. 
Mcrecver, the ,statement and. suggesticn that his client shculel:be ,cQmt:t~ted .of 
manslaughter was ;I..n subversicn of and 1twcnsistent withtne crimin~J' , 
defendant's plea .of not guilty, his trial defense .of self-defense and 
co-ccunsel's jury argument ccnsistent with the plea .of nct, g¢J;.tyba,aed'cr'l 
self-defense.' ,The' clear, ccgent, ccnvincing and ccmpetent evidence further' 
shcwed that AttcrneyMcMurray made.' the statement in his jury ,argument ,. 
intenticnally and that he believed that a decisicn to suggest or ccnfess his 
client's guilt tc the 'jury was a matter in his prcfessicna,l <;'l:iscretior1" abcut 
which he did nct have tc ccnsult with his client:. All the, ccmpetent'and, 
credible evidence taken tcgether prcved that ,AttorneyMcMUrrayvi91~ted 
DR7-101(A)(1) in ,this instance. ' " 

As an aqv.ocate, a lawyer shculd resclve in favcr .of his ':client arw doubts 
as tc the bcunds .of the law and urge any permissible ccnstru,ctiOlJ: of ,the law 
favcrable,tc his cl1en,twithcut regard tc'the likelihccd'tba:t';tt:will' 
ultimately prevail. ' (E.C. 7-3 and 7-4).ln the criininal,triq;;\:at ':l;?s\.leh~re; 
the tri~l judge, ha<1 indicated that he wculd be instrl,lct:J,.ng tIle ,,;r~r,w:on ' 
seif-defense, sc,thecr:tminal defendantis .objective .of, a not:gl,lilty verqict ' 
based .on self-defense was !'ncn~fr~vclcus" as a matter .of l~w,. ' , 

A lawyer shculd,advise his client vigcrcusly'if in 'h:ts prof'ession9.1 
cpinicn an adverse re:;;ul t is likely from a, certain ccurse .of conCi.uot, 'Qr 
strategy; hcwever, .on matters ,affecting the merits .of tp~catise, arid ,~vclv:J,ng 
ncn-Iegal factcrs (e .g.' the likelihcod .of a particular jury'reaction orthEl .. 
impact .of race, cultural differences, sccic-eccncmic status 'and/or.'sympathy)., 
the decisicn abcut cbje~tives 'and methods is fcr the client'l;ifte.r ccnsult;l;tticn' 

'with his lawyer. (EC7-5, 7-1', 7-8 and 7-24). In this case; 'detenqant Harbison 
did nct receive the beneftt .of ccnfrcnting the .opinicn and experi$nceof his: 
lawyer because Attcrney McMl,lrray did nct aovise .or ccnsult with htin~ As a 
result, defendant Harbiscn was nbt acccrded the human integr~tylnherent in I 

'having a perscnal advccate in the adversary prccess.' He felt' Cl,qandcned by the, 
very perscn whc was suppcsed tc be, .on his :;;ide ~ Our system Cj.ffot'dEf 'each .of us 
the human dignity that ccmes witl'). the .opportunity tc mainta:J,.n,9ur ;tnnocemce to 
the end. The criminal def.endant serves the time nct ,the attorney.. 'If a 
lawyer cannct seek tnC::l lawful .objective .of his client in l;ttlga1:;icn,ne must' 
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confront and consult with his client, 'and if necessary, request permission to 
withdraw without reve~lingany confidences to the Court that would prejudice 

'his client. See DR1-102 (B)( 1) • ' 

I was influenced:by the ten or more defense witnesses who presented 
inadmissible opinion 'evidence for the defendant and "for the record only" on 
the ultimate issues to be determined by this hearing committee, SO I must 

''', infer that it is very likely that the' other corrnnitt,ee members were also 
'infiuenced. Most of'those witnesses: did not present a,ni admissible evidence. 
In h:J,ndsight, the defendant should ~ve been limited to an offer of proof by 
affidavit, deposition Qr statement'for the record; becasue of the voll,lme of 
the improper eviden9,e and becatlse of the highly political nature of the 
witnesses, i.e~ a fedenal court judge, a former senator, superior court 
judges, the attorney g¢neral and the chairman of the Democratic rarty. 

, Finally, I will, e~amine the sign:i;ficarice of the racial 1mplications of 
this situation. The ,'GrimihaT trial arqse out of an interracial relationship 
between a Black male defendant arid the vict1ms,'a white female and a Black 
male. It is my opinion that the impact of the racial character of this 
situation was not taken into account in the lawyer-client relationship, nor in 
the criminal trial. It is clear from this experience and from an examination, 
of social-psychologtcai literature, that even in 1985 and surely in 1976, ' 
negative racial attitudes do affect the response of lawyers, clients, and 
jurors to sexually-motivated crimes when the parties are of different races. 
The lack of awareness and sensitivity to the impact of racial differences on 
the ethical and professional decisions of lawyers can best be exemplified by a 
quote from a note written to Attorney McMurray by defendant Harbison's mother 
which was introduced as defendant's exhibit #6: "Tl18-nk you for trying to help 
William Jr. The pressure' have been'great But being colored the cards are 
stack against us before Court even starts,". 

For all of the above stated reasons, I strenuously and respectfully 
dissent from paragraph fifteen of the "Findings of Fact", paragraph four of 
the "Conclusions of 1;:.?w" and from the,dismissal of Plail1tiff 's case based 
thereon. The State Bar carried its burden of proof that the conduct of 
Attorney McMurray'vtolated IR7-101(A)(p. 
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