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NORIH CAROLINA 

WAKE COUN':;rY 

BEFORE THE 
DISCIP!Jli1ARY HEARlNG roMMISSION 

OF THE ' ' 
NORm CAROLINA STATE BAR' 

89 we 41 

THE NORm CAROLINA $TATE BAR, 
Plaintiff 

) 
) 
) 
) 
) 
) 
) 
) 
) 

vs. 
FINDINGS, OF FACr 

~.,.--

ROBERr A. MILlER, , ATI'ORNEY 
Defenc1,ant 

CONCUJSroNS OF tAW ' 

This; matter being presented to the bearing comntittee schedUled tohea;!:: 
this matter pn March 30, 1990 composed of Maur$en Mqrray, ~, \J. Richard 
Futre~l and Samuel J~ C!:c:M; with A. 'Roo1f EQmonSon repr~ting the NO~ 
CarbIJna state Bar anQ Wayne Fads repre.sentmg Robert A. ~ler;' and'~ , 
upon the pleadings" the stipulations of the parties, and the 9Onsent' of the 
parties, the hearing commit~ findS the following to Pe suppo;t:tedby clear, 
cogent and convincing evidence: . 

1. The Piaintiff, the North carol-ina state. Bar, is a bodY duly 
orgcmized under the laws of North Garol;i.na and is the prope.r 
party to bring this proceeding under the autho~ity granted' 
it in Chapter' 84 of the General statutes ot North ~lina, , 
and the. Rules and Regulations of the Nop:b carolina state . . 
Bar promulgated thereunder. . 

2. The Defenda,rit, Ro1:;>ert A. Mille:!:', WclS admitted to t;hel-lQ:¢l';h 
qu-ol:i,pa state Bar on September 16, 1977, and is, apq WclSat 
all times referred to herein, an Attorney at law licensed to 
practice in North carolina,' subject tc;> the rules, ',,' 
regulations" and Rules of ProfeS$ional Conduct, Of the Nor\tA 
carolina state Bar and the laws' of the state 'of Nbrth carolina. ". . . . , 

3 • ruring all of the periods referred to herein, tlle oef"ehQant 
was activel¥ engaged in the prgctice of law in the, 'state of 
No:rt.ll carolma and maintained a law office in t,he City of 
Ralei9h, Wake county, No~ Ccu;Qlina. 

4. In May, 1985, DefenCiant represented FIQra Ja:h~ Pearce in a 
domestic case againSt her estranged husband Billy ,V. ~. 
Ms. Pearce paid Defendant what funds she dQuld and onJtine . 
30, 1985 ~igned a note for the additional legal ~e¢S. tnthe. 
principal amount of $841..50. Ms. Pearce wgf; to pay $100 ~ 
month on the note with no in~eSt. . 

5. On July 16, 1985, Flo+s- Pearce signed a deed of ~ to 
secqre the .pote previously signed. This deed of ~t was ,a 
second deeP of trust on Mrs. Pearce's 'Wendell, North 
carolina property. 
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6. On JanuaJ:Y 21, :1.988, the attoD1ey for the trustee of the 
first deed of trust on Ms. Pearce's property initiq:ted a 
foreclosure proceeding in Wake County, file number 88 SP 43. 
Copies of the Notice of Hearing were sent to Flora PearCe 
and to D=fei1dant. 

7. on February 2, 1988, D=fendant wrote to Ms. Pearce and 
demanded payinent of the principal amount of the note plus 
all interest aCCllillU1ate::l clue to Ms. Pearce's failure· to make 
pa~tS on the note. '!he amount of D=fendant's demand was 
for $1,075. 

8. After receiving'D=fendant's letter,Ms. Pearce contacted 
D=fendant· c6ncenring the matter. Ms~ Pearce still owed 
approximately $14,000 on the mobile home located on the 
property and \Va$ at least three months b$ind in her 
payments on that debt. After Defepdant explained the 
adVerse nature of .. their ~ationshil?' Ms. ~ still 
requested his al?sistance in her deSJ.re to save her property. 

9. on FebrtlaJ:y 161 . 1988, Defendant filed a Motion for Temporary 
Restraining order and order to ShCM cause in Flora Pearce's 
Wa){e County d~ic case, being file n~ 85 CVD 3221. 

10. An Order to. Show Cause was ~tered by Wake County District 
Court Judge Jerry Leonard on FE?brtJ2U:Y 16, 1988 setting the 
matter for hearing on March ? I 1988. 

11. On February :t 7, 1988, Flora Pearce and D=feJjdant entered 
into an Offer to Purchase and Contract wherein D=fendant, or 

. his designee, woUld purchase Ms. Pearce' $: Wenq.ell property 
for $2,500 plU$ assunption of th$ liens on the property. 

12. Alsb on February 17, 1988, Defendant was .granted an option. 
to Purchase by Ms. Pearce :in whiCh D=fendant, or his 
assignee, had the option to purchase MS. Pearce's real 
property plus h~ mobile home for $10 plus assurrpti6n of all 
liens. Ms. Pearce retained the right to ~ter into 
installmeilt purChaSe contracts to repurchase her property 
for 150% of the buyers 's costs finance;i at 15% APR for three 
years. 

13. At the time that l)afendant ente:t'eP into these transaction$ 
with Ms.. ~, she' was expecting. Defendant to exercise l:Us 
professional judgment for her protection. 

14. D=fendant contaqted the attorney for the trustee in the 
foreclosure proceeding to get tile payoff amount of the first 
deed of trust on Ms. Pearce's property. 

15. on February 24, .1988, after a deposit by Tom Collins, 
D=fendant wrote check number 1776 on his trust account at 
aratlch Bank & Trust Company (BB&T), aceotmt number 
1301066372 (hereinafter tJ:USt account), pa~le to the. 
trustee :in the Pearce first deed of trust J.n the sum of 
$3,801.:26 to payoff that indebtedness. 

16. On March 2, 198e, D=fendant appeared for and represented 
Flora Pearce in her husband's contexrpt h~ing held in Wake 
County District ·pourt. 
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17. on ~ 7 or 8, 1988, Flora Pearce executed a HOI)-..1 c:}.QSing 
statement,. a watranty deE:!d, a R9$id$'ltial I.ea;;e .Agr~t, 
(with purchase option) and an aeconpany~ Memorandum of 
Entry Into Residential Lease A~t (W1th purchase, . 
option) in a transaction in which Tam Collins was purcl)asing 
Ms. Pearce's real property with ,a lease-back ag.tee,ment a,nd a, 
purchase option. ' ' , 

18. The 'March 7 of 8, 1988 arrangements were beneficial to Florq 
Pearce and were not unfair to her at that tirne.HCMeve:r;, if 
tpose contracts weJ;ebreached, a potential for unfa.trn~to 
Flora Pearce then did exist. . 

19. The Defendant and Tom Collins had an a~t that ~y 
would distribute, the proceeds r~ived from the property 
transactions with Flora Pearce as follows: each woUld be 
repaid his initial ;investinent, plus fees ~ ~.. . 
aQV'anced, l?lus accrued pro rata in~t tllereon, am any 
amounts st1ll :r;erraining would then be !3Plit on a 50/50 
basis. ' 

20. A materiai part ot theMarcll 1 or 8, 1988 an;al'lg:ement was 
~t Tom Collins would be abl~ to pUrcQase the note 011 the 
mobile home from Homeowners Funding Corporation of ~i~ 
at a discounted price. 

21. SUbsequent to the March '7 or 8, 1988 arrangements, Davi<i . 
McDonald tel~honed H011ieoWneirs Funding Corporf;ltioh of 
America concerning the mobile hOme note ang payment$ ;dI,1e . 
thereon. As a, result of that contagt, it became impossible 
for Tom ColI~ to make that purchase. That ,fact resulted .. 
in the breaCh 9f the March 7 or 8,1988 arrangements. 

22 ~ As a r~t of that breach of contract, what had previously 
been only a J?Otential conflict of interest thereafter becaitIe, 
a real confl1ct of interest. 

23. Flora Pearce, through David 'McDonald, ~entlyadvised 
Defendant that $e wanted· to have the property trans:e~ 
b!:lck to her for whatever costs Collins had in' the . 
arrangement. 

24. Defendant advised that Coll,ins would not be likely to accept 
S\lCh a Proposal. 

25. Collips'subSequently agreed to sell the pro.~back to Ms~i 
Pearce and McDonald for $9,900. They paiq$l, 000 down ··and 
signed a purchase money note and ad~ of t.r1,JSt in. the 
a,m6unt of $8,900. The documents for tlri,s transaction w~ .. 
prepared by Defendant and he closed the t;:ransaction on ~l;il 
26, 1988. 

26. Flora Pearce am McDonald :made the June paymept ~ QP tQe . 
note but failed to make s$eqUent payments.. 

27. on August 15, 1988, Defendant was substitui:f;rl 'C!$ ~ d~ . .. , 
the deed of trust in the Pearce/Collins loan. . .. ' >, 

28. on Au~ 15, 1988" Defendant initiated a fo~lO$lXFe 
proceeding against Ms. Pearce ancl McDonald in Wake .Counq 
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file number 88 SP 683. 

29. on August 29, 1988, Flora P$a.J::'Ce and Mcl):)nald paid off the 
hote CMed to Collins by paying $9,204.73 to Defendant. 

30. On August 30, 1988, Defendant wrote trust account check 
number 1304 to 'Tom Collins in the sum of $5,388.21 as his 
net proceeds and check number 1305 to himself in the sum of 
$3,816 .. 52 as his portion of the residual proceeds. from the 
Pearce/Collins transaction. 

31. '!he transactions Defendant entered into with Flora Pe,a.rce on 
February 17, 1988, proved tq be unf~ to Ms. Pearce 
subSeqUent to the actions of David Mcl):)nald. 

. . BASED UroN the 'foregoing F~s of Fa¢t;, the hearing committee makes 
tbe foIl-owing COnclusiops' Qf'raw:. ' 

Defendant's foregoing actions constitute grounds for discipline pursuant 
to N. C. Gen. stat. Sec. 84-28(b) (2) in that Defendant violated the Rules of 
Professional Conduct as follCMS: 

[52] 

a), By undertalting to represent FlOra Pearce in her efforts 
to keep her rE3al. property and mobile home and personally 
contracting with her for the purchase of her propel;.ty 
which later beCame unfair to Ms. Pearce, Defendant 
represented a client when the representation of that 
client ~ materially limited by the lawyer's own 
interests in violation of Rule 5.1(B). . 

b) By entering into the contract:s with Flora Pearce on 
FebruaJ:Y 17, 1988 at a time When Ms. ~ expected 
Defendant to exerci$e his professional jud~t, for her 
protection, and by entering into contracts with Ms. 
PearCe that proved Ultimately to 1;:>e unfair to her, 
Defendant entered into a business transaction with a 
client. in 'which they had differing intereSts and in 
whiCh the client was' expecting the' lawyer to exercise 
his professional judgment for the client'S protection 
and which proved to be unfair to the client in violation 
of Rul~ 5.4(A). 
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NORl'H CAROLINA 

WAKE <X>UNTY .t 
BEFORE' 'iHE 

DIsCIPLINARY rm:AR:tNG d)MMISSION ' 
OF 'IRE 

'!HE NORIH CAROUNA STATE BAR, 
Plaintiff -

vs. 

ROBERI' A. MI:r,;u:R, ATIORNEY 
Defendant 

.,:., 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NORIH CAROUNA ST.NI'E BAR 
89 me 41. 

, OJNSENT ORDER " " OF 
DISCIPLINE 

, ' 

Based upon the Findings of Fact and Conclusions of law ~t:ere4 :j:p. t;his 
matter of even date herewith, and. further based upon to.e CQnsent Q~ t't1.e 
parties the hearing cOmrnitt~ enters the following ORDER OF Q~SCIPI.JNE: 

1. The Defendcmt, Robert A. Miller, is suspended fram tl1e .p:ttactdce o~' 
law in North carolina for a period of six months. 

2. The ~ion i.s ~taye,d for a period of three years on the· fol,iow:i,ng 
conditions: ' 

a) 

b) 

The' Defendant shall makr? restitution to Flora Pearce in .~' 
amount of $3,816.52' payable within thirty months. 

The Defendant shall not viola~ any of the Rql~ 9f ~fess;i.onal 
COnduct during the period of the stay. ' . 

3. Defen.dant is taxed with the costs as ~'by the S~etaJ:y. 

Signed by the und~igne¢l Qlainnan with the f\il:J. knowle,qge cmd conE?ent of 
the other members of the hearing contrnittee, t.ltis 'the 3otA. day of " 
,2?\~ , 4,990. " , , 

COnsented to: 

A. RQot Edrncinson 

'-
W~>--eJr~ 

Wayne EadSS 

" ':' 


