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NORTH CAROLINA 

WAKE COUNTY 

THE NORTH CAROLINA STATE BAR, 

Plaintiff 

v. 

OTTWAY BURTON, 

Defendimt 

,~~~--- - - ----

B~FORE THE 
DISCIPLINARY HEARING COMMI,SSION ' 

, , ' OF THE ' 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NORTH CAROLINA STATE BAR 
89 DHC 6 

FINPIN~S OF F~CT' AND 
CONCLUSIONS OF LAW, 

This matter came on to be heard and was heard on Novelitber 3', 1989 

be;fore a Hearing Committee of the Disciplinary Hearing commiss,ion 

composed of John B. McMillan, Chairman, Robert C .• ,aryan" and Donalq L! 

Osborne. The North Ca;rolina St.ate Bar wasr~presented by Ferl1'E;: Gunn 

and the defendant was represented by J. W. Clontz and' Robert S •. 

Cahoon.. Based upon the stipulations of the parties anc;i the ,evidepce 

admitted at the hearing, the committee finds the following ,facts by 

clear, cogent and convincing evidence: 

FINDINGS, OF FACT: 

1. The Plaintiff, the North Carolina State Bar, is a bogy ~uly 

organized under the laws of North Carolina arid is the pro:per party to 

bring tllis proceeding under the authority granted it in Cha:pter 84 of 

the General Statutes of North, Carolina, and the Rules and Reguliit:i;ons 

of the North Carolina State Bar promulgated thereunqer. 

2. The Defendant, ottway aurton, was aqmi't.ted to tb.e NOl;th 

Carolina State Bar on December 3, 1945, and is, and was at a~~ times 

re~erred to herein, an Attorney at Law licensed to praotice in North 

Carolina, subject to the rules and regulations ,Code of' professional 
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Responsibility and Rules of Professional Conduct of the North Carolina 

state Bar and the laws of the stat. of North Carolina. 

3. Since December 3, 1945 Defendant has been actively engaged 

in the practice of law in North Carolina and maintained a law office 

in Asheboro in Randolph County except the Defendant did not actively 

practice from July 1, 1961 through and including october 1, 1961, from 

October 1, 1984 through May 15, 1985, from May 22, 1989 through 

September 20, 1989 and for short periods during the winter months all 

due to illnesses. 

4. On October ~1, 1980, Lois Thompson Keaton ("Keaton") 

retained the Defendant to represent her in a workers compensation 

action regarding two separate hernias Keaton suffered on the job on 

two diff,erent occasions - February 4, 1980 and July 14, 1980. Keaton 

"entered into a contract with the Defendant wherein she agreed to pay 

attorney's fees equal to thirty-three and one-third percent of 

whatever sum was recovered. 

5. Keaton made a $500.00 down payment which was to be credited 

I 

to fees earned by Defendant. I 

6. On October 21, 1980 Defendant received the $500.00 check and III 
placed that sum in his firm account. 

7. Defendant rec~ived the $500.00 check from Keaton without the 

approval of the North Carolina Industrial Commission. 

8. Keaton's case,s were heard on November 8, 1983 by form.r 

Deputy Commissioner Brenda B. Becton of the North Carolina Industrial 

Commission. Defendant was present at the hearing and performed 

valuable legal services on Mrs. Keaton's behalf. 
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9. In an order filed on or about May 15, 1984 P$puty 

Commissioner Becton awarded payment for Keaton's tempprary total 

disabili ty in the two separate injuries as follows.: 

a) $11'6.56 per week compensation for the peripd of disablemen.t 
fro~ March 9, 1980 through April .20, 1980; 

b) $115.47 per week compensation f'or the period ·of disableiment 
from August 13, 1980 through October ~4, 1980. 

10. Deputy Commissioner Becton,' s Order also provided "c t.hat "~h. 

attorney's fee in the amount of 25% of the total comperisat'ion. due 

Plaintiff is hereby approved for Plaintiff's counsel apd that. amount 

shall be deducted from the compensation due Plaintif~ ·and,· ;paid 

directly to her attorney." 

11. The defendants in Keaton! s cases Were orcierec;t· J3Y Deputy 

Commissioner Becton to "pay all medicgI expenses incurred py Plaintiff 

as a result of the injury by accident giving ris~ pereto when b~lls 

for the same have been SUbmitted to the Industria,l cbmmj.ss:ion,,\:hrough 

the carrier, and approved by the Commission." 

12. On May 24, 1984, the insurance carrier for Keat9n's 

employer, Liberty Mutual Insurance Company (Liberty Mutu,a:q, . sent to 

Defendant two checks totalling $1, 316.43 payable tp Keaton fQr h~r 

teml?orary total disabilities. On May 24, 1984, Liberty Mutual s'ant tQ 

Defendant two checks totalling $438.8;L payable to the Defendant,al3 his 

attorney's fees in Keaton's cases. The granq. total of these . four 

checks was $1,755.24. All these checks were void if not ~negot.iated 

before November 24, 1984 and so stated on the face of theo~ecks. 

13 . Al though the total. of the two checks payaple to Keaton w~s 

in accordance with the orde~ of Deputy comm'issioner Becton, one of the 

checks WqS in an amount higher than had been awarc;ted and' the other 
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check was in an amount lower than had been ordered. Although the two 

checks payable to the Defendant when combined were in the correct 

amount ordered by the Becton order, one of said checks was in an 

amount higher than that ordered andtne other check was in an amount 

lower than that ordere~. 

14. Upon receipt of the four checks, Defendant placed them in 

his file and did not negotiate them nor deliver the Keaton checks to 

Mrs. Keaton. 

15. Following receipt of the checks, Defendant informed Mrs. 

Keaton that he would not give them to her because the amounts were not 

correct and the 25% attorney fee award was not right. 

16. Between May 24, 1984 and June 8, 1988, Defendant took no 

action with regard to collecting Keaton's disability award. 

17. Between May 24, 1984 and June 8, 1988, on numerous occasions 

Keaton requested that Defendant obtain her money for her. Defendant 

told Keaton that he did not think the twenty-five per cent awarded as 

attorney's fees was right. 

18. Sid Porter of Liberty Mutual sent the Defendant a letter 

dated April 15, 1985 reguesting information about the four outstanding 

checks in Keaton's cases and Defendant did not respond to Porter's 

letter. 

19. On numerous occasions between May 24, 1984 and June 8, 1988, 

Keaton requested that Oefendant obtain payment of her hospital and 

medica'l bills. 

200 During the period from May 15, 1984 until June 8, 1988, 

Defendant took no action to seek reimbursement for Keaton's out of 
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pocket medical expenses which were ordered paid by the order.ofOeputy 

Commi~sioner Becton. 

21. On JUI'le 24, 1987 Keaton wrot~ the Nc;>rth Carolina Indtis,tr'ial 

Commission and requested ~ssistance in obtainin9 payment Qf her award: 

22. On June 8, 1988, Defendant filed a reqUest for ,a·. hearing 

with the North carolina Industrial Commission wherein he requested 

that the Keat'on matter be assigned for he~ring :pecaus~' of ,th.~ "t',ailU~e 

of insured to pay all medical eXPenses/treatments and to enter ~n 

order for adequate attorney fees for employee." 

2~. On November 2~" 1988, Deputy commiss:Lofier LctwremC;:.eB. 

shuping, Jr. convened a hearing regarding the Keaton cas~sand ruled 

that the Defendant was not due any addi tiQnal attorney f$e,.. D~p1,lty 

Commj,ssioner Shuping also ruled that Defendant' had already raCEd ved 

·$61.19 more than he was awarded lJnder the original or.der :Qec;:ause 0'1;; 

the $500.0.0 retainer Defendant had charge~ and received' from, Keaton 

without the Industrial Commission's prior approval. Defendant was 

ordered to pay Keaton $61.19. 

24. Defendant appealed Deputycommis~ioner Shuping' s, ord~r' to 

c ~I the full North Carolina Industrial Commis",ion which affirmed c that 

order by opinion dated September 20, 1989. 

Based upon the foregoing Findings of Fact, the Hearing committee 

makes the following: 

CONCLUSIONS OF tAw 

1. By telling his client, Keaton, she had not re¢eived her tull 

compensation due under the Industrictl Commission's award ,in: i~8,4 and, 

by failing to pay Keaton promptly such compen$ation, the Defendant 

neg:}..ected a legal matterentrusteq, to him in vio,:}..at:i.bn ,of 
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DR6-101(A) (3), has failed to seek the lawful objectives of his client 

tbrough reasonably available means permi tted by law and by 

disciplinary rules in violation of DR7-101(A) (1); has failed to carry 

out a contract of employment entered into with the client for 

professional services in violation of DR7-101 (A) (2) ; and has 

prejudiced or damaged his client during the course of the professional 

relationship in violation of DR7-101(A) (3). 

2. By failing to keep Keaton informed about the status of her 

worker's compensation case for approximately four years, the Defendant 

has neglected a legal matter entrusted to him in violation of 

DR6-101(A) (3); has failed to keep his client reasonably informed about 

the status of a matte:!; and promptly comply with reasonable requests 

for informatJon;. has failed to explain a matter to the extent 

reasonably necessary to permit his client to make informed decisions 

regarding the representation, all in violation of Rule 6 (B) (1) and 

(2), respectively. 

I 

3. By failing to respond to sid Porter's letter of April 15, 

1985 requesting information about the four outstanding checks issued 

to Keaton and the Defendant, and the Defendant has negl"cted a legal I 
matter entrusted to him in violation of DR6-101(A) (3) and Rule 

6 (B) (3); has failed to seek the lawful objectives of his client 

through reasonably available means permi tted by law in violation of 

DR7-101 (A) (1) and Rule .7.1 (A) (1); has failed to carry out a contract 

of employment entered into wi t.h a client for professional services, in 

violation of DR7-101(A) (2) and Rule 7.1(A) (1); and has prejudiced or 

damaged his client during the course of the professional relationship 

in violation of DR7-101(A) (2) and RUle 7.1(A) (3). 
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4. By not submitting Keaton's medical bills to' Liberty· Mutqal 

or investigating the failure of L.:jJ;)erty Mutual to pay any Qf, those 

bills during the period of May 15, 1984 to June 8, ].98:8, the Defendant 

neglected a l~gal matter entrusted tq him in violat:i;pn of 

DR6-101(A) (3) and Rule 6(:{3) (3); has failed' to seek the ,lawful 

objectives of his client th:r;-ough reasonably available~e,ans.peli'm.:J;tted, 

by law in viola,tion of DR7-101 (A) (1) and Rule 7.1 CA) (1) ;ha$ ,failed to 

carry out a contract of employment entered into wi tl1 a client, for 

professional services in violation of DR7-101 (A) (2) a'nd, Rule 7.1 (Al C:2) 

and has prejudiced or damaged his client during the courseo~ the 

professional relationship in violation o·f DR7 -101 (a.) (3). and, Rl,ile 

7.1(A)(3). 

5. By charging a contingent fee and re¢eivingup front ~ 

$500.00 fee from Keato.n without the Ino.ustrial ComIni:;;sion's. p:rio;r 

approv.al, such conduct violating N.C. Gen. stat. Sec. 97-90, the 

pefendant has e;ngaged in professional, conduct that is: p+'E!juciiciql to 

the administration of' justice; in violation of DR1-102 (,A) (5<) and has 

entered into an agreement for, charged anCi collect$q all illegal fee. in 

violation of DR2-i05(A). 

6. By failing to request a hearing before tpe No+'t:h Carolina 

Industrial cotnmission for approximately four years t'o iriq1,iire .abut 

Keaton's unpaid medical expenses, the Defendant ha,s neglected, a l;egal 

matter entrusted to him in violation of DR6-101(A) (3) arid Rule 

6 (B) (3); . has failed to see.k the lawful obj,eG:tivesof pi:; olient. 

through reasonably available means permi tted by ·law in viblation of 

DR7-101. (A) (1) and Rule 7.1 (A) (1); has failed to carry, out. a'c9ntract 

of employment entered into with a client for professional services, 'in 
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violation of DR7-101(A) (2) and Rule 7.1(a) (1); has prejudiced or 

damaged his client during the course of the professional relationship 

in violation of bR7-101(A) (2) and Rule 7.1(A)(3). 

Signed by the undersigned Chairman with the full knowl~dge and 

2 r+ 
consent of the other members of the Hearing Committee, this ~ day 

of November, 1989. 

B. MCMillan, Chairman 
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NORTH CAROLINA 

WAKE COUNTY 

THE NORTH CAROLINA STATE BAR, 

Plaintiff 

v. 

OTTWAY BURTON, 

Defendant 

BEFO:RE THE 
DISCIPLINARY HEARING COMMIS'$ION 

OF THE 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NORTH CAROL~NA STA~E ~AR 
89 DHC 6 

ORDER OF DISCIPLINE 

Thif:j cause was heard on Nov~mber 3, .1989 :by a dl,lly appointed 

Hearing Committee of the Disciplinary Hearing Cbnun.:l.S?sionconsistingbf 

Jopn B. McMillan, Chairman, Robert G. Bryan; and Donald L. Osborne. 

In addition to the Findings of Fact and Conclusions of' Law made 

following'the evidentiary hearing, the Hearing-Committee makes 

additi.onal findings of tact in mitiga'tion as fo;t.lows: 

ADDITIONAL FINDINGS OF-FACT: 

1. Defendant ha:;; ·acti vely practiced law in North ,Carolina- for 

over forty years and has no prior disci:plinary record. 

2. In agreeing to repres'ent Mrs. Keaton, Defet1q'ant undertoo~a 

difficult cause with little hope of adequate compensat.:i,.on. t[p t~.and 

including the entry of the ord~r awarding compensation to Mrs. Keaton, 

Defendant pe:x;-formed valuable services for his clien1;:. 

3. There was an absence ot an~dishonest or selfish motive in 

the conduct of the Defendant. 

4. Defendant made full disclosure to th.eGJ;"ievanc;::e Colt\lll.itte,~ qt 

the North Carolina state Bar and ~aintaineq a cooperativ$ attitude 
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toward its proceedings and the proceedings of the Disciplinary Hearing 

Commission. 

5. Defendant has a good general reputation in the community and 

a reputation within the legal community as being an exceedingly 

conscientious and diligent lawyer in representing his clients. 

6. During a portion of the period of Defendant's neglect of Mr. 

Keaton's matter, Defendant. experienced personal heal th problems and 

his son experienced significant health problems which required the 

Defendant's time and attention. 

Based upon the Finding$ of Fact and Conclusions of Law entered in 

this case and the further Findings of Fact set forth above, the 

Hearing committee enters the following 

ORDER OF DISCIPLINE: 

1. The Defendant' shall be publicly censured for his misconduct. 

2.. The Defendant shall pay the costs of this proceeding. 

Signed by the undgrsigned Chairman with the full knowledge and 

,/lj consent of the other members of the Hearing Committee, this ~ day 

of November, 1989. 

B. McMillan, Chairman 
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NORTH CAROLINA 

WAKE COUNTY 

IN THE MATTER OF 

OTTWAY BURTON, 
ATTORNEY AT LAW 

BEFORE THE 
DISCIPLINARY HEAR~NG COMMIS~ION 

O~ THE 

) 
) 
) 
) 
) 
) 

NORTH CAROLINA S'rATE BAR 
89 DHC 6 

PUBLIC CENSURE 

This public censure is delivered to you pursuant to section 23 of 

Article IX of the Rules and Regulations of the North Carolina sta·t~ 

Bar as ordered by a Hearin9' Committe.e of ,the Disciplitla:ry Hearing 

Commission following a hearing in the above-capt.±opedproceedincj 'OIl 

November 3, 1989. At that hearing, the Hearing Committee found. that 

. you had violated various provisions of the Code pf· PJ;'ofessi9n~H. 

Responsibility and Rules of Professional Conduct of. the Nortl:l Carolina 

state Ba.r. 

On O.ctober 21, 1980, Lois Thompson Keaton had an a.ppointment with 

you in your office and on that date you met with her a.nd agreed to 

represent her in a worker's compensation action regara'ing two :separate 

hernias she had suffered on the job on two .different oc¢asions .... 

February 4, 1980 and July 14, 1980. You ag.reed tq repJ::'esen'1: hei" 

despite the· fact that she pac} already given· asbatemehtto the 

adjuster for the worker'S compensation carrier anq may have prej~di~ed 

her case during that interview. You recognized that it. would, b~ a 

difficult case, but you accepted employment and entered into a 'writtep 

contract of employment with Mrs. keaton which provided in _ p~rt tllat 

your compensation for attorney's fees would be thirty-three· and 

one-third per cent of whatever su~ was recovered from the cilaim~ 
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Although N. C. Gen. stat. 97-90 prohibited you from receiving any fee 

unless such fee wa~ approved by the North Carolina Industrial 

Commission, you accepted a $500.00 down payment to be credited to fees 

earned. Your contract of employment provided that if you were unable 

to recover on the claim of Mrs. Keaton, there would be "no further fee 

due" • You did not place the $500.00 "down payment" iIi your trust 

account, but received it in your firm account. 

Al though you apparently failed to answer some interrogatories 

submitted to Mrs. Keaton and her case was dismissed, you were able to 

have that dismissal reversed by appealing to the full Commission and 

the matter was returned for hearing by a hearing officer. The North 

Carolina state Bar did not allege any misconduct in failing to answer 

the interrogatories and the Hearing committee did not piace any weight 

on this apparent failure. This does explain to some degree why a 

claim.filed in October of 1980 was not heard for over three years by 

the Deputy Commissione~ of the Industrial Commission. 

On November 8, 1983 the claims of Mrs. Keaton were heard before 

Brenda B. Becton, Deputy Commissioner of the North Carolina Industrial 

commission and you ~ppeared at that hearing, rendered valuable 

services to Mrs. Keaton and obtained a temporary total disability 

award for both of her injuries. The total amount of compensation 

awarded to Mrs. Keaton under the opinion and award of Deputy 

Commissioner Becton wa$ $i, 755.24 out of which sum you were awarded 

attorney's fees equal to one-fourth of that award or $438.81. 

The opinion and award entered by Brenda B. Becton was filed on or 

about May 15, 1984 and no appeal was taken from that decision withih 

the time allowed by law. On or about May 24, 1984 Liberty Mutual 
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Insurance Company, the worker's comp~nsation caJ,:"r ier ,sent f,our ,ch~cks 

to you, two payable to Mrs. Keaton for her tempora~y tot~l 

c;lisabili ties and two checks payable to. you ,representing the attorney" s 
, , 

fees allowed by Deputy Commissioner Becton. All four of the checlCs 

were for amounts different from that awarded. by Deputy Co:tnmissi6ner 

Becton, but the total 0:1; the four checks represente4 the cprrect.total' 

of the award and the two checks payable to M~s. Keaton represefit~d t~e 

correct total awarded to her. 'rhe two checks. payable ,to' you 

repref?ented one-fourth of the total award to Mrs. Keaton. in accordance 

with Deputy Commissioner Beqton' sorder. Upon receipt, of the . checks, 

you notified Mrs. Keaton that YOu had received them but told h~r $he 

could not have the checks because the amounts were incorrect ~nd' that 

you and she '.had agreed to a thirty-three and one-thirq per cEmt :ee~~ 

By failing to negotiate the checks within six ,months, the check!? 

became, void on the1r face and you took no further action ,on bElhalf of 

Mrs. Keaton for over four' year!? when on June 8, 1988,. you request'sd 

thc;lt the matter be assigned for hearing before the No:rtll Cqrol;ina 

Industrial Commission. 

During this four year period of time, you receivec;l m~ny 

cOMunications from Mrs. Keaton inquiring about h~r case, but yoti took 

,no action, whatsoever. During this p~riod of time you had :i,.nquil{ie$ 

from Liberty Mutual Insurance Company, b'q.t you took no action.bqring 

this period of time Mrs. Keaton complained to you that he;r posp:i,.:tal 
, ' 

bill and oth~r medical bills had not been paid as ordered by Deputy 

Commissioner Becton's o;rder and that her credit was $u:eter;ing,' a$ a 

resul t, but you took no action. You had already received :more in 

attorn~y fees than 'had been awarded by Deputy Commi$sioner aecton and 
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you in fact owed a refund to Mrs. Keaton. Your inaction has the 

effect of preventing Mrs. Keaton from recei ving the award you had 

worked so hard to establish. In addition, her credit rating was 

damaged because you took no action to See that her hospital bill was 

paid. Finally, you held a sum of money which had been originally 

collected from her as ,an illegal fee. 

Your conduct violated numerous provisions of the Code 

Professional Responsibility of the North Carolina state Bar which was 

in effect until October 7, 1985. Your misconduct also violated 

several provisions of the North Carolina Rules of Professional Conduct 

because your misconduct cOhtinued beyond the date those rules became 

eff.ective on October 7, 1985.. You neglected a legal matter entrusted 

to you in violation of DR6-101(A) (3). You failed to seek the lawful 

objectives of your client through reasonably available means permitted 

by laV{ and by disciplinary rules in violation of DR7-101 (A) (1) • You 

failed to carry out a contract of employment entered into with your 

client for professional services in violation of DR7-101(A) (2) and you 

prejudiced and damaged your client during the course of the 

professional relationship in violation of DR7-101 (A) (3). Your neglect 

waS in violation of Rule 6(B) (3), Rules 7.1(A) (1) and (3) of the Rules 

of Professional Conduct. Your $500.00 fee described as a "down 

payment" which was charged and coilected without the Industrial 

Commission's prior approval was an illegai fee in violation of N. C. 

Gen. stat. 97-90 and DRI-102(A) (5) and DR2-105(A). 

The Hearing Committee was ultimately persuaded that your 

misconduct in this case was generally the product of negligence and 

inattention to this particular Client's matters. Al though there was 
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preced~nt f.or and counsel fpr the North Carolina Stat~ Bat, sO\.l.9b,t an 

active suspension of your license, the Hearing committee dete;rmined 

that because of the mitigating factors set out in its order, 

suspension would not be appropriate in this your first of:fense. The 

fact that the Hearing Committee has chosen to im1?osetl1e ;re:t.l;ltiveiy 

moderat'e sanction of public censure shoUld not be' taken by" you to 

indicate that the Disciplinary Hearing commission ;in any way. feels 

that your conduct in tl1is matter was ~xcusable. 

You have a reputation forb~ing a competi ti veand aggressive 

advocate for your clients. In this instance, durin9: the cont~stwit.h· 

the. insurance carrier, you lived up to thcit. reputl;lt:j:on. 

Unfortunately, it appears that once the legal fight was ov~rand'bad 

in fact been won, the challenge ended and you failed to comp:t.et:e. the 

task for your client. The Hearing Committee determined tnat· Y;0\lr 

ipatt~ntion to this case was an isolated incident an~ thqtthis public 

c~nsure will be heeded by you. The Hearing Committee is sl;ltistied 

that you will never again allow yourself to depart ~rom' the-strict 

adherence to the highest standards Of the legal proi.ession. 

Signed by the undersigned Chai;r:man wi tbthe f~Ll. knowledge. and 
. fo/-

consent of the other members of the JIearin9' Committee, this Z '-, day 

of November, 1989. 

'Chatrinan 
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