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NORTH CAROLINA 

WAKE. COUNTY 

'1,'/ 

BEFORE THE 

DISCIPLINARY HEARING CO}lliiSSION 

OF THE 

NORTH CAROLINA ~'STATE BAR 

88 DHC 10 

THE NORTH CAROLINA STATE BAR, 

Plaintiff 

vs. 

J·IM R. FUNDERBURK, Attorney, 

Defendant 

o R D E R 

***************************************************************** 

THIS MATTER was heard on the 4th day of Novemb'er, 1988', 

before a hearing committee of the Disciplinary Hear~ng Commissi9P 

composed of Karen Paden Boyle j chairman, Ro1:?ert G. Bry;an and ,Sam 

L. Beam, pursuant to Section 14 of Article IX of the Rule's and 

Regulations of the North Carolina State Bar. The heating, 

commi ttee, after reviewing evidence, hearing t·estimony, and 

arguments of counsel,' mal<es the following fi.ndings of, fact arid' 

conclusions of law based thereon: 

FINDINGS OF FACT 

1. The plaintiff, the North Caro:Una Stc;1.te Bar~ if? a body 

duly organized under the laws of North Carolina and the Ruies and 

Regula.tions of the North Carolina State Bar promulgated 

thereunder. 
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2. The defendant, Jim R. Funderburk, was admitted to the 

North Carolina State Bar in the fall of 1972 and is, and was at 

all times referred to herein, an attorney at law, licensed to 

practice in North C~rolina, subj ect to the rules, regulations', 

Canons of Ethics, and Code' of Professional Responsibility of the 

NQrth Carolina State Bar and the laws of the State of North 

Carolina. 

3. During all 6f the periods referred to he,rein, tl1e 

defendant was actively engaged in the practice of law in the 

State of North Carolina and maintained a law office in the City 

of Gast~nia, Gaston County, North Carolina. 

4. The defendant represented Lowell Clark Senter in a 

personal injury action. In February 'of 1984, the defendant 'filed 

a lawsuit on Mr. Senter's behalf in the matter of Lowell Clark 

, Senter vs. Belmont Lumber Company, Inc. 

5. In July of 1985, Betty Senter, wife of Lowell Clark 

Senter, informed the defendant that her husband had piloted a 

plane to Florida, ~nd she had not heard from her- husband ip 

several months. 

6. In July of 1'98.5, Mrs. Senter requested that the 

defendant settle Mr. Senter's case because of her family's 

ffnancial difficulties~ The defendant offered to settle the 

S~nter case for $50,000.00 in a July 11, 1985, letter to Mr. Mark 

Kurdys. Mr. Kurdys' law firm, Hedrick, Eatmon, Gardner & 

Kincheloe, represented Belmont Lumber Company. 

7. Sometime prior to September 30, 1985, Mrs. Senter 

told the defendant that she"thought her husband was dead. 
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8. In a le·tter dated Septembe.r 30, 1985, to Phillip R. 

Hedrick of the Hedrick Eatmop law firlll the defendant again 

offered to settle Mr. Senter's case for $50,000.00. 

9. On or about December 9, 1985, the day set for tria),; 

of the Senter case, the defendant, Mrs. Senter, and he~,three 

children were present in Court as if the defendant were p:repated 

for trial. Mr. Senter was not present or available to be ig 

Court. 

10. The defendant was prepared to proceed to trial withou.t 

Mr. Senter if the case could not be settled • 

. 11. No one from the Hedrick Eatmon law firm ask.ed whether 

Mr. Senter were alive or available for trial. 

12. On or about December 9, 1985, the defend'ant nego.tiated . 

with Thomas Williams of the Hedrick Eatmon law firm a settlement 

of Mr. Senter's case for $35,000.00. 

13. On or about December 9, 1985, prior to settlement o~ 

the claim, defendant informed Judge Forrest Far~ell,the tri.al· 

Judge, that his client Mr. Senter was _ miss ing and una:vailable f:o.r 

trial. H'e informed Judge Farrell that he was trying to settle 

the case and that opposing counsel 'had not inquired about his; 

client's availability. He. asked Jt1dge Farrell to sign the 

appropriate documents appointing Mrs. Senter tempor-aryreceivelt 

of her husband's es tate in the event: that the case s.ettled. 

14. At no time prior to the negoti.ations or during the 

negotiations of the settlement did the defendant make an 

affirmative representation to the Hedrick Eatmon law j::irmthat I Mr. Senter could be present at trial, and no one from the, Hedri,ck 
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Eatmon law firm inquired about Mr. Senter's presence or 

availabilLty. 

150 On December 11, 1985, defendant filed a missing 

p.ersons complaint (85 CvS 3251) in Gaston County Superior Court 

for the appointment of Mrs. Senter as a temporary receiver of the 

estate of her husband, Mr. Senter. The defendant represented 

Mrs. Senter in this action. 

16. Attorney TOlJl W·iJ,liams of the Hedrick Eatmon law firm 

was hot present when the defendant informed Judge Forrest Farrell 

and attorney Douglas Arthurs that his client Mr. Senter was 

missing. 

17. In paragraph 2 of the missing person's complaint, the 

defendant alleged that the "plaintiff (Mrs. Senter) believes and 

alleges that the abs~ntee (Mr. Senter) is deceased." In the 

prayer for relief, the defendant requested the Court to declare 

Mr. Senter dead. 

18. On December 11, 1985, Judge Forrest Farrell entered 

an Order appointing Betty Jane Senter as tempo'rary receiver for 

the estate of Lowell Clark Senter. 

19. On December 16, 1985, a release was signed by Mrs. 

Senter in the name 'of her husband Lowell Clark Senter. Mr. 

Senter did not sign the release. 

20. 'The release contained a provisioh to be signed by the 

defendant certifying th~t he had explained the release to Lowell 

Clark Senter prior to its execution. 

21. The defendant modified the ~ertification by adding 

after Lowell Clark Senter the words "or representative." 
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22. The defendant signed the certification ~s modified. 

23. Prior to signing the certtfication and prior t,o M~~. 

Senter's signing the release, defendant reviewed the rf;!le'ase wi-th 

Mrs. Senter to be certain that she understood its:t;:el;ms. 

Defendant then sent Mrs. Sent:er into the waiting rOOlIl to re?'d 

over the release again and to sign it before the notary, 

defendant's secretary Helen Purser. 

24. Defendant did not review the release or s,ee it a&ain 

after Mrs. Senter signed. 

25. Defendant was not aware that Mrs. Senter$q~ne'd Mr ~ 

Senter's name to the release. 

26. The defendant's secretary Helen Purser had typed the 

Order appointing Mrs. Senter temporary rec~iver andgiying her 

general authority over Mr. Senter's estate and specifi~ authority 

to sign, ,negotiate, release, dismiss and do all acts and things '. 

necessary to complete the settlement of the case of Lowell. Clark 

Senter vs. Belmont Lumber Company ,Inc. Althoug1:t 'd~fe.nda.nt 'W.;t:s, 

careless in not revi~wing the release after Mrs,. Sente,l; signed, 

the defendant did not know that Mrs. Senter had signed Mr. 

Senter's name without indicating her repre$entativecapacity., 
, , 

27. Although defendant as he a<;!knowledges did not properly 

supervise his secretary Mrs. Purser in 1').ot'ariz ing the releB:s:~, 

the defendant did not direct Mrs. Purser to falsely acknowledge 

the release and agreement. 

28. On December 16, 1985, a settlement check wasertd,orsed 

in the name of Lowell Clark Senter by Ml;S. Senter. 'Mr. Senter 

did not endorse the settlement check. Mrs. Senter dici not, 
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indicate her representative capacity on the check. 

29. Defendant endo.rsed the settlement check prior to Mrs. 

Senter's endorsing the check. Defendant did not see Mrs. 

Senter's endorsement and was not aware that she had not indicated 

her representat'ive cap~city on the endorsement. 

30. The release signed by Mrs. Senter contained a 

certificate of acknowledgement which recited that Lowell Clark 

Senter personally appeared before Helen Purser, a notary, and 

signed the release. 

31 • Helen Purser was employed as the defendant's 

secretary when she notarized the release. The defendant directed 

Mrs. Purser to notarize the release, although he did not direct 

her to falsely acknowledge the release and was unaware that the 

release had not been signed' in a representative capacity. 

32. A release and notice of dismissal with prejudice 

(prepared by Hedrick Eatmon law firm) and settlement draft in the 

amount of $3~,000.00, were forwarded to the defendant by Mark 

Kurdys. 

33. Mark Kurdys first learned that Mr. Senter was missing 

or presumed dead in May of 1986. 

34. Mark Kurdys was unlicensed in North Carolina and 

served as a legal assistant to the Hedrick Eatmon law firm. He 

assisted attorney Phillip Hedrick in defending the Senter 

lawsuit. He was later admitted by comity to the North Carolina 

Bar. Mr. Kurdys was actively involved in the Senter case and is 

competen.t to testify about the law firm's involvement or position 

relative to the Senter case. 

... 6 -

I 

I 

I 



~: ,., .. 

I 
" 

I 

-I 

I: .-

,'. 

. . 
• _~. _._ • __ •• ___ ~,_~._ •• ~.~ __ .~ •• ___ •• _... • __ ............. _ ............ __ -'-...... _ .... .,..~ .... w ...... ~ ___ .. # •• ___ •• .....-•• _________ .. 

35. The State Bar concedes that the defendant had no 

affirmative duty to inform the defense counsel that Mr •. Senter 

was missing in the absence of an inquiry on defense counsel's 

part. 

36. The defendant did not have an execuce'd Power of 

Attorney from Mr. Senter to agree to the $35,000.00' of the c:ase 

on December 9, 1985. 

37. On December 9, 1985, Mr. Senter was mis~ingand 

presumed dead by his wife. Mrs. Senter was appointed tempor~ry 

receiver of her husband's estate, and the defendant ~ct;ed with. 

her authority in se·ttling the case. Defendant therefore did not 

act without the authQri ty of hi,s client since Mrs. Senter is the' 

legal representative of Mr. Senter's estate and gave.h.er corts·ent 

to the settlement. 

38. The rules and regulations governing the conduct of 

Notaries Public and contained in the ~orth Ca,l;'olina M'anual :Eor 

Applicants to the Office of Notary Public and the 'NotaryPtiblic 

Guide,book for North Ca.rolina set forth the proper procec;h.lres ;Eo~ 

a Notary's acknowleding signatures on documents. 

39. Although the defendant was careless in his handlbig 

of the release and settlem~nt agre'e:ment endorsetnents and 

acknowledgements, the defendant did not affirmatively ac'4 to 

deceive the oppos ing party and did not engag.e in conduct· 

involving dishonesty, fraud, deceit· or misrepresentation. 

BASED UPON THE FOREGOING FINDINGS OF FACT tHE HEARING 

COMMITTEE CONCLUDES AS A MATTER OF LAW: 

1. That· the conduct of the defendant did not· 
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constitut~ grounds for discipline pursuant to N.C.G.S. 84-28B and 

did not violate the Rules of the North Carolina Code of 

Professional Responsibility or the Rules of Professional Conduct 

in effect at the time of his actions. 

IT IS THEREFORE ORDERED: 

1. That the action against defendant be dismissed 

and costs be taxed against the plaintiff. 

This the to"+-!- day of Janu~ry, 1989. 

KAREN PADEN BOYLE, Chairman 

Disciplinary Hearing Commission 
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