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, B.EFORE,l'HE 

ISD5 JUN I 0 F!4 ,. PISCIPLINARY HEARING COMM!SSION 
• ..11:5 OF THE 

B.E. J/.\MES, SEC. 
THE :~t c. STfJE ElM~ 

NORTH CAROLlijA ST,ATEaAR 
8$ DHC 8 

THE NORTH CAROLINA STATE BAR, ) 
Plaintiff ' ) 

) 
vs. ) 

) 
FlNDIN'GS OF FAC,T AND· . 
CONCLUSIO'NS OF tAW 

EARL WHITTED, JR •. , ) 
Derendant ) 

Tl1is 'matte-rcoming on t:o be .heard and being 'beard onMa:y 29,' 
1985l;>efore a Hearing. Committeec,omposed ar ,Robe:rt W. WQlf,,' , 
Chairman, George Ward' Hendon, and Alice Penny; 'with A. Root 
'Edmonson re,presentirlg' the North Ca;rolitia state Ba~ ~hd' H~rpe-rt . 
HU.lse r,lepres~nting the Def'endant; anq based~'p,Qn ,the ~·t1pulat;1'9n~s 
riled and the 'evidence p·re/3ented at the hearini, the Hea,ring:~l' 
C'omrni ttee fi-nds the following by clear., cogent, and 'cortvincitfg' 
·evidence: 

FINDINGS ,.oF, FACT 

1. The Plaintiff, the North Carol~na Stateea~~ i/3 a body 
duJ,y o,rgan;f.,z.ed unper the l.awsof North ·Carolina ~l1d 1.8. t'h~ ·pro.p·er 
party to bring this pro'ceeding qnder the au,tho,rj. ty '-granted .It in 
Chapt~,r 8,4 of the General. Statutes of N'orth Garo],1ri'a, and 'the 
Rules and Regulations o~ the Nortp carolina Sta;te Bar promulgateg 
thereunder. ' . . , 

'2,. Tne De'fenda.nt, Ear:j. Whitted ,Jr., was actIIlitteqt'9 t.h,~ 
North ·Carolina. .state ear on Sept'ember 2,6, 1955 and 'i/3., and' was' at 
all ti,mes referred to h~·rein, an, Attorney at 'Law liceOI$'ed' to 
practice in North C·arollna, subj~ct to therul~l:!,r~gul:at:tons, 
and 'Code ·of'Profe.ssional Responsib1li ty of the NorthCa·rol:i.n,a. 
State Bar and of th~ laws of the S·tate of No,rth Caro+iria. ' 

3. During all of the periods referred to herei'h, the' 
De,fend'ant ·wasact~ vely engaged, in the pr-ac:tic~ of law ,~n,. t:he' 
State of North Carolina and maintained a l'a.w orfie:.e tnth.e C:1t.y 
of Goldsboro, Wayne County, North Carolina. 

4. On March 23, 1984 j. Tyrone McC~lop was: kill.ed ~nan. 
aut.omabile accident wpLl:e" a/ passenger in ian a~tomobile driven, by , 
Matt Arthur Moore. The Moore vehicle collided with an a.u·tomob:Lle 
dri ven by Cornelious E. Page. . .. .. , .' .' ..•. 
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5. On April 9, '1984, Mrs. Evely·n McCalop Goodman retained 
Defendant to litigate or settle all claims against any persons 
respons~ble for the ~eath of h~r son, Tyrone McCalop. 

6. In May, 1984, Defendant received a med-pay draft from 
Allstate Insurance Company in the amount of $2,000.00 payable to 
Evelyn M. Goodman, Administratrix of the estate of Tyrone McCalop 
and atto~ney Earl Whitted, Jr which had been sent to Defendant by 
Allstate on May 14, 1'984. 

7~ Defendant did not not~fy Mrs. Goodman of the receipt of 
t·his draft. Defendant placed the necessary endorsements on the 
draft and cashed it. Mrs. Goodman did not endorse the draft nor 

. did SlP-e authorize De'f:endant to endorse her s,ignature. 

8. Defendant fa;iled to deposit the $2,000.00 med-pay d'rart 
into a trus:t account., Defe,ndant appropriated the proceeds of 
this draft to his own use. 

9. On July 19, ~~84, a settlement draft in th~ amount of 
$7,000.00 was forwarded to Defendant in full settleme·nt of all 
claims against Allsta~e Insurance Company. 

I 

10. On Saturday, July,21, 1984, Mrs. Goodman and Joseph 
McCalop, Tyrone McCalop' s father, executed a re,l,ease of 
Allstate's In-sureds a,s co,nsiderat1on for ;tbe $9,000.00 recei v'ed 
from Allstate. Mrs .~oodman endorsed the $7,00-0.00 d'raft and I 
left it w.1th tne Defendant. Def'end.a-nt deposited the :$7,000. (JO " 
settlement d'raft into his office account at B:ranch Ba·nk'and Trust 
Company (BB-&T) in Goldsboro, N,orth Carolina on July 2'4, 1984. 
Def.endant d1d r,tot maifltain a trust account in any North Carolina 
bank. I 

i 

11. Mrs. Goodmati was informed by Defendant that she would 
get he·r funds 'at a subsequent date. She was also informed that 
the Wiseman Mortuary,!Inc. bill would be taken care of. 

12. On September 7, 1984, Ms. Goodm~n called Defendant and 
told him to ,have h:eir $on:ey ready for her. De:fendan·t agreeq to do 
so. 

1.3. On Saturday~ September 8, 1984, Ms. Goodman went to 
Defendant~s office tbreceive her Share of the settlement 
proceeds. Defendant wrote Ms. Goodman a check, number 166, on 
Defendantts office account at BB&T,· acount ,number 112-1164287, in 
the amount of $2,349.00. 

14. On M6nday, ~eptember 10, 1984, Ms. Goodman took check 
number 166 to a BB&T qranch office in Fayetteville, North 
Carolina and was informed that there were insufficient funds on 
deposit in Detendant'~ account to cover the check. Ms. Goodman 
was given a letter to this effect by M·s. Vivian Settle. 
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15. Ms. Goodman ca1.1ed Defendant's office on S.eptember 10, 
1984 and informed a· sec.retary ~hatthe check wa~ not good ~ 

16. Defendant had made a deposit on li'riday 'afterno'on, 
September 7, 1984, that was not shown on BB&T's compl..\te.rstln·tl1 
afte·r the end of the business day on. Septembe·r. 10 j 19a,5.,~ Had. the 
depos1 t been c1?ed1 ted, the check would 11 av e, been good,. 1.'he 
balance 1n account n1).mber 112-1164287 would not have exc~,eded. 
$2;419.19 on September 10, 19,84, i£ the depo,s1t had. b~en 
credited .• 

17. On S.eptember 12, 1984, Mrs. Goodman's new atto;rn.ey, 
Thomas Henry Finch, Jr., mailed a .lette.r to Defendantq.eman4ing 

. an accounting of the settlement proceeds on Ms. Good,man's ' . 
behalf. He also demanded a ce'J?tifled check for Ms. GqOdmal'l's 
share of the proceeds and demanded that Wiseman Mortuary, !pc.. 'qe 
paid. . 

18., On Sept.ember 18, 1984, ThoI1las Henry Fiiich;~ Jr •. again 
q,trected a dema~d for payment to Defendant on b~haJ.r of 'Ms~ 
Goodman. 

19'. On' Septembe'1;" 21, 19:84, Defendant paid Wiseman Mortu:a:ry, 
Ihc. by che.ck numbe;r' l83 on his BB&T account, . rtu,mber . 
112-11642a7. . 

20. On September 21, 1984, Def'endant w,rote to'T,h9masH~ri:ry ," 
Finch, ,Jr. and instructed him to t'ellnis c:I,1-en·t top'r"es'$nt ,che:c~ , 
no. 166 fO'r payment. 

21. On Septembe~ 26J 1984 r Def$hdant purchas~d a ca.sbler~a 
check from BB&T made payable to J'oseph MC'Ca,lop l-n the amount of . 
$2,349.00 and for.w'arded same to the Clet"1;c of Superior. COUlrt. ' 

22. By order dated September ,28, 1984., George T .. ·Gri.tf'itl,~ 
Clerk ;0'1' Superio.r Cou·rt, Cumberland County, ordered. Defendant tq 
appear on October 19, 1984 and, proqu.ce an inventory. and . 
;lc·counting in the Mc·C'al.op e:state. 

23. On Octobe'r 18, 19,84, Pef'enqant fil-ed .art ac'cQunt:Ln,g w1th 
the Clerk o,t Supe·rior C.ourt in the McCa1.o'p estate~ . . " 

24. By letter. dated August 16, 1984, the ~t~orney ,for 
American MutUal. Fire Insut"ance Company, insurers respons.:t.b;'!.e f·o~ 
payment of cl~ims against Cornel:t.I):s E •. Page, offered to 'pcjl;y its" ' 
.po],icy limits , $50,000, to the four occupants ,of M~tt Artl)ur .' 
MO'ore's a'utomob,ile if the ;fol,1r occup~nts could agree on as.pll·t 
of those funds: " : 

, , 

25. Upon receipt o:f this letter, Def'endant in::f'ortned Me •. ' 
Goodman. Mrs. Goodman sUbse'quentiy took Deferid'antto meet' with .' 
Annie R. Mo,ore, mother of Mat.t A~ Moore. Defe.ndai'lct ~-greed .. ,tQ 
represent Annie R. Moore and explained to her that she wou:r.dnot· 
get as larg-e a share of the settlemerit proceed's as the 
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~epresentatives of the other occupants of the car since her son 
had been driving. 

26. Defendant s,ubsequently got both of his clients, Ms. 
Goodman and Ms. Moor~, to agree to a proposed division' of the 
$50,000. Ms. Gdodman was to receLve $15,333.00 and Ms. Moore 
$4,000.00. 

27. Defendant did not fully disclose the possible effect of 
his multiple representation on his independent p~ofessional 
judgment on behalf of the McCalop and Moore estates. 

BASED UPON the foregoing FINDINGS OF FACT, the Hearing 
. Committee makes the following: 

CONCLUSIONS OF LAW 

The conduct o'f Defendant, as set 'f'orth above, constitutes 
grounds for disQiplin~ pu~sua.nt to N.C.G.B. §84-28(a) ahd (b)(2) 
in that Defendant violated the Oisciplinary Rules of the Code of 
Professional Responsi~ility as follows: 

(a) Both b~ placihg a false endorsement on the 
$2,000 :.med-pay draft from AIJ.state Insuran.ce 
Company' and by cashing said draft and 
appro,pri.atlng the proceeds to his own use, 
De·fend-ant engaged in ·111·egalc'onduct 
involving mo~al turpit~~e_iQ ~10lat1o, of 
Disciplinary Rule 1-102'(A)( 3) ; engaged in 
conduct involving dishonesty, fraud, deceit, 
or m1s~epresentat1on in violation of 
Discip~inary Rule l-102(A)(4)jand engaged in 
other professional conduct adversely 
reflecting on bis fitness to practice law in 
viOlation of Disciplina~y Bule 1-102(A)(6). 

(b) By failing to notify his client of receipt of 
the $2,000 med-paY draft from Allstate 
.InsJl:r·ance Company llpon r.e,eeipt of ~.aid cl.'raft, 
Def.e·nd·a.nt f·ailed t·o notii'y his client of 
receipt of her funds in violation of 
lJis.ciplinary Rul:e 9-102{B)(1) 

(c) By fai~ing to account for th~ $2,000.00 
med-pay draft to his client. Defendant failed 
to maintain complete records of all funds of 
the eli'ent anci, r.ender app,ropriate account.s to 
'his clilent regarding them in violation of 
Disciplinary Rula 9-102(B)(3). , 

(d) By fail:ing to pay any portion of the 
$2,000.00 med-pay draft to his client when 
it was received, Defendant fail~d to 
promptl~ payor deliver to the client as 
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reque~ted by the client the fUnds in 
poss~ssion of the lawyer Which' the client ~as 
entitled to receive in viOlation of· 
Discipli.nary Rule 9-102,(B)(4) •.. ' " 

(e) By failing to main~ain a brust aCbount in a 
N6~th Carolina bank in'which to dep6~it t~nd~ 
·'0,1' hia clients', and .by placing ,his clien't. 
fundS in his general office accolJnt, , 
Defendant failed to preserve the id't':mt1 tyof' 
all funds of the cliEmt paid to t'ot;! law'yer or 
law firm in one or more ideht:J,.fiabla barik . 
accounts maintained within toe, state wit'n'no 
funds of the lawyer or law fi.rm depos1 tt;!d 
there:in in violation of Plsc~plj.nary HU,ie 
9-102(.A) [for c·o.nduct odC·U'r.r:J,.ng aI'te.r Aug:l.\st 
29, 1.984, the appropriate de~ig'~ation fO.r the 
applicable former' Rule is Disciplinary Rule' 
9-l02(~)(3).] . . 

(f) .By agre'eing t'o 'repre.~·ent Mr's. Annle·R.. 'Moo,re" 
in 'settlement o,f her wrongful death .dla1m, on." 
behalf 0.1' her son,' Matt Arthur Moore, , wbile . 
representing Mrs~ Evelyn Goodmah' on behalf ~~ 
hel;' ~on, 'l'yrone McCalop, knowingth;;tt the . 
interests of both clients in the . 

(g:) 

.apport'ionment of the insu·rance .p'roceed~ 
conflicted, b:efendant, fa~leq to ,,decline. the., 
pro,ffered employment' by ·Ml;'s. Apnie R. Moo're 
knowing that his' indep~hdent profe,ssioria:!. 
judgment qn behalf of nis othe.r, client, . Mrs. 
Goodman, Would be or was 11k~lyto b.. . 
adverse.iy affected' by the .accept.anc.e of tne· 
proffe'r'ed e'mployrnent in v101ati·on Qf, 
Di~Qipl:J,.nary Rule 5-10$(A)~ . 

I' 

The above referenc:ed mul tipl:eJ;"epre.s-enta ti,qO 
wa.s ,not .a situa't,ioni'n wh~ch .it was o'bv.1·ous 
that· De:f.endant c'Ot1ld r:e,p;l'"es:etl·t ,·the~ntei~,ei~,ts 
0'£ both the McCalop and Moor'e es'tsites a-s . 
woqld be permi tt.edby Dis'ciplipary 'Rule 
5-105(0). . ' 

(h) , Defehdant did not give a full disclosure t6 
Mrs •. Goodman of the possible e'fte~,~ of -ene . 
mul tiple represe'ntatiqn on the exercise of 
his independent profess:Lonalj'UQgtnetl~ as . 
would be required. for the mul ti,ple 
representation to be permitted'by 
Disciplinary Rule 5-105(C). 
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Signed by the undersigned Chairman with 
other members of the' Hearing Committee. 

the 

This the 

i~ 1 

day of June, 1985. 

Robert W. Wolf, Ch 
The Disciplinary 

consent of the 

I 
Committee 

I 

I 
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NORTH CAROLINA 

WAKE COUNTY 

, ' 

FIL.ED 

THE ,NORTH CAROLINA STATE BAR, ) 
Plaintiff ) 

) 
vs. ) 

) 
EARL WHI+'TED, JR., ) 

,.Defendant ) 
.J, ,_ 

,." ...... . 

'ORDER OF DJ;'SCI;I;>LINE 

. ,t ,.J 

:eA.s'~D U·P·ON tne F~NP1,NGSb.F FAOT and CONCLUS'IQNS OF ~AW ' 
~ntered in th~s matter Q'I'even date' here,wi th" the Hear';J.,pg' 
Comtn-1 ttee ente'rs the f-oliewing ORDER 'OP PIS:CIPLINE: ' 

(1) 'I'he Def'endan't, Earl Whitt'ed" Jr~ is nereby e:rdered, 
Dlt3'BARRED frem the pract;Lce', eflaw in Nerth Carol-iila. ' , 

(.2) Defendant s~all surrender h~,s J.ice,nse apdme,m1;>e,rship , , 
card to' the Secretary ef the Ne,rtl1 Carelina. State Bar.' , 

(:3) pefendant shaJ,.l co.mply with th-e,p:rQv;\;s ions of, § 24 Q'f , 
t\"rt;tc,le IX of t'be RUle$ and: R.,eg,ula.t,~ons Ci)f 'the Nor.th, :Car,p11na, 
S'ta·te aar ce~l'tained in theaed'B.pok'~ " " , . . 

(4) D~fenda:rlt is taxed w;Lth. the cQ,gts of,t,hl's a.ct.:1qn~ 

S'igned by the unders,1gned Cha1rman.w1 tht:he (io,nsent of! t:he 
othe·r members of the He,ar1ng Comm1 ttee. 

This the 4?7J.I 

The 
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