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THE NORTH CAROLINA STATE BAR, ) 
Plaintiff ) 

)' 
v s. ) ORDER OF DISC''IPLIN'E 

) 
DAVID J. SMITH, ) 

Defendant ) 

This matter ~o~ing on to be he4td and being heard oh August 
29, 1986 before a hearing committee composed of Ja,me;~ E. 
Ferguson, II, Chairman, J'ohn Shaw~ a·nd Powell 'MaJors;,' ;m'C\ bas'ed' 
upon the FINDINGS OF FACT and CQNCLiJSION(:) OF LAW':elu;ereq. :by' the, , 
hearing committee of even date 'herew'tth; and further' ba,se'd upon' 
arguments presented in the second phase of the hear.ing, 
the hearing committee enters the foll~wing ORDER b~ niSCIPLINE: 

1). The Defendant, Davi~ J. ~mith, is here~y DIS~ARRED 
from the practice of law in North Carolin~. 

2). The Defendant, David J. Smith, shall-fotthwit,·h 
surrender his license and permane':U,t· ~ember~'hip " 
card to th·e S'ecretary of th:e·N()~.t·ti", Cl3.,rol;}na 'Sj:a,t"e " 
Bar. 

3) •. The defe.nc:iant, Dav.id J. Smith,. s·halI c,Q,mply w·ith 
the provisions of §24 of Article IX of the R~les 

,. and Regulations of the Notth Carolina St~te par. 

4). The defendant, David J. S~ith, is het~by t~xsd with 
the costs of this act~on. 

S1·gned by the undersigned Chairman 'with ,the full' accotqa,rtd' 
consent' of the other'members of the hear:i,ng committee this the 
~:Jll, day of August, 198'6. 
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BEFORE THE 
~~ISCIPLINARY HEARING COMMISSION 
~0 OF THE 

NORTH CAROLINA STATE BAR 
, . ~ - '., ~ . 86 DHC 3 

I : 

THE NORTH CAROLINA S!TATE BAR, 
Plaiintiff , 

v s. 

DAVID J. SMITH, 
Defendant 

) 
) 
) 
) 
) 
) 
) 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

This matter coming on to be heard and being heard on August 
t9, 19~6 in the Council Chambers of the North Carolina State Bar 
Building before a hea~ing committee of the Disciplinary Hearing 
C·ommis·sion com'posed o'f James E. Ferguson, II, Chairman, John 
Shaw, and Powell M*jo~s; and 

BASED UPON the 'Default of the defe.ndant for his failure to 
file Answ.er in this action a.nd the eviden.ce offered at the 
hearing, the heari-ng committee finds the following by clear, 
cogent, ~nd convin~iqg evidence. 

1. The plaintiff, the North Carolina State Bar, is a body 
duly organized under !the laws of North Cara.lina and i.s. the ptoper 

I . 
pa.rty to bring thiS? proceeding under th.e,!,,a,u_thori.ty;:~,g·ranted it in 
Chapter 84 of the General StatuteS of North Carolina, and the 
Rules and' ReguLations of the North Carolina St~te. Bar promulgated 
thereunder. 

~. /: . 

" 2. The defendanj:, David J. Smith, was admitted to the North 
Catolina State Bar on Nay 14, 1981 and is, and wa·s at all times 
r e fe r red t 0 he rei n, a nAt tor n e y at L a'w 1 ice n se d top r act ice in 
North Carolina, &tibjebt to th~ rules, regulati9~s, ~nd North 
Caroiina Rules of Profesaional Conduct ·of the North Carolina 
State Bar and the law~ of the State of North Carolina. -

3. During all of the periods referred to herein, the 
defendant was activel~ engaged in the practice of la~ in the 
State of North Carolina and maintained a law office ia the City 
of Wilmington, New Hanover County, North Carolina. 

4. The Complaint in this Bction ~as filed on May 15, 
1986 ... 

5. Summons and ~otice waS issued at 9: 30 a .m. on May 15, 
19~6 by B. E. James, Secretary of the North CaroLina State Bar. 
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6. This Summons was returQed unaet~ed by a deputf in the 
office of J. Mcqueen, Jr., Shertff of New Hanover County 
indicating that "Subject is in Green~boto, North C?rqlin? on 
Radius Circle." 

7. Alias and Pluries Su~mons aQrl Notice was fs~u~d .t 10:Pfr 
a • m • 0 n J u n e 1 2, 1 9 8 6 by B. E. J.a me s, S ~c ret a r y tot heN 0 r t h 
Carolina State Bar. 

'8. The Alias aQd Pluries Summo'Ils and Notice .sho.wsa re·,turn 
- , - ~ , 

of service indicating that T. R. Leqnard, a de:,puty int.he qf;Hce 
of Guilford County Sheri.ff se'rved defiendantpers'o.na;n,Y' ,6n Jun,e. , 
23, 1986 by lea.ving a copy w-i,th ~rs.E. L. Summers (g;cindmb,t:her) 
who resides at defendant's usual pLa~e .~f .bo~e." . 

9. Under § 14( 5) of Art.ie.le IX, the defendant. 'was teq4ir.ed 
to file an Answer with the Secretary within twenty (20) ,days 
after service of the Summons andCompl·aint. 

10. Th~ defendant has nut ~iled an Ans.er or ~ther pleaqing 
in ·this a'ction. 

, . 

As pertains to the First Glaim for Relief setout. -in the 
Complaint, the hearing committee makes the follo,'wing .FINDINGS .OF. 
FACT: 

11. In about October, 1985, defendaQt relocated his law 
practice from Greensboro, North. Catolina. to WilmiI).gtbn, N.brth 
Carolina where he practiced law in art office sharing a.rrangemen~ 
or other association with Fred A! 'Rogers, III. 

12. On November 6, 1985, defendant wa-s· made an-.. a'u:thori~ed 
signatory on the trust account of Fr·ed·.A,.~;,Rogers, .:'fI·I 'at United 
Caroli.na Bank (UGB) ac.~oun't numper 0,42-233-1511. 

13. :fred A'. Rogers, II): made no fu;rt.Per,: de.posits 'nor wr-o.te.· 
any checks on the trust account after No~ember ~, 1986 when h~ 
surrendered his license to New H~.nover Superior Court du'e to 
disability. 

14. On December 5, 19·85, def,e)1d?nt condqcted·a' rEi?l estHete 
clo'sing on behalf of William i. McC.lanaha,n, Sr .'.and~is~if:e, . 
Barbara Mc.Clanaha.n,. in thei,r purcha~e .6f p:r~operty ~oc,a:tec:l 8,it;. 813 
Fra~ces Marion Driv~ in Wilmington. . 

15. At this closi.ng, defeirdan~ recei~e4 fundat6tal~irig 
$48,594.7B which he deposited into the above.ref.~reQn~d t~u~t 
account in two deposits of $10,954.28 and $37,640.~Q. 

16. On December 5, 1985, def·endant wrote check§, on the 
trust· account as' f oll'ows ': 

(a) #306 payable 1:;0 the sellers 
in the amount of $25,091.32 
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(b) 11307 payable to the realtor as 
commission in the sum of $2,700.00 

( C) 11308 payable to the Register 
of Deeds for recording and 
revenue stamps in the sum of $64.00 

(d) 11'309 payable to David J. Smith 
as attorney fee and deed 
prepa~ation in the sum of $370.00 

17. On Decembet 6, 1985, defendartt wrote checks on the 
t rust account as follows: ' 

(a) 

I 

11310 io David j. Smith fOT ~cost 
and s.les fee" not reflected in 

I 

the loan closing statem~nt 
! 

(b) #311 ~o the Clerk of Superior 
Court • in a ma.tter unrela'ted to 
the ciDs1ng arid n~t refle~.ted 
in the closing statement 

(c) 11312 for payment of the 
seller's first mortgage 

( d ) It 3 1 .3 ~ 0 Cam e ron B r 0 wn f 0 1: 
varioq.s clos.ing costs 

(e) 11314'~0 the FHA for loan 
guarantee 

$150.00 

$41.00 

$17,028.32 

$1,297.64 

'$1,368.00 

18. On December 9, 1985, defendan,1;,:.;:-.'i:r,9te, che:C"~',number 315 
on the t rust account to Cash and negot.ia ted t he check bi msel f • 
This check was in th~ amount of $1,400.00. 

19; On December 13, 19'85, defendant "w;C:i:.e 'check number 316 
~o Cash in the sum of $200.00 and negotiated the check for cash. 

20. Gn Decembet 16, 1985, d~fertdant wtote cbeck number 317 
to Cash in th sum of 1$500.00 and negotiated the check for cash. 

21. Defendant ~ppropriated the proceeds of checks ~umbered 
315, 316, and 317 t~his own use. 

22. The McClan~hans did not authorize or direct defendant 
to use any of the funds entrusted to him other thart f~r payments 
relating to the real estate closing as reflected in the closing 
statem~nt. 

23. Defendant ~ever wrote checks from the trust account for 

I 

I 

the following i.tems which were listed as items to be paid on the I 
closing statement he [prepared in the McClaI1ahan closing: 

---_.-----,-- .. -----.----.-----. ----.----.---~ . ' 

! -
I 

I 
.' . 

" 

.. 
- ..... '""-"-~- ~~.,.--- : '" ~ .. '=, ~:.......~~=~~=~=""""==="=" ';;" .. -";,-=".=.~'=.'-====,,,=-...;"~; =""=-=====","""=",~= .... ~-=-.... -...: .. -:.:., ............. -=-=-.... -"".-=~,,,, .... ' =-"""'""".-"" .. ""'~"'"-"" ..... -........ -............. 



I 

. : 

I 

I 

: : .... 

~." . 

(a) 
(b) 
(c) 
(d) 

Canady & SO'us ExtermLnati,ng 
Water dama,ge repair: C.o.j.lis Constructio~ ,Co. 
Survey to Jack G. Stocks 
Title Insurance to First Title Insurance C04 

$ &5 .·O{) 
'. $ 3'0 .00 
$180·.00 

$ 90 .• 00 

24. Davici J. Smtth made no fur-the+, dep,os~ts :!'rt~bt.he ~ru.i$t 
accou~t in the month ~f December, 1985. 

25. As a result of defendant appropriating the $1,40'0.00 
represented by check number 315 to his own use, thBre were 
insufficient funds on deposit in the trust account wh""n cheGk 
number 314 writ;.ten to the FHA in .the sum of $i,368.~00' ;wa'!3 
prese'nted to UC)) for payme.nt. . UC'B neve'rtheless ,p:aid che~k ·nu·Iftbe,r 
314'. 

26. UCB also paid checks numbered 316 and 317 referenc~d 
above even though the ac·cQunt had a negative balance ,when they: 
were paid. . 

27. UCB also paid chack number 350 irt thB amount of $100.00 
written by defendant on December 15, 1986 to a :m~n 'n'~LmeQ, DeVrieS 
f~r a load of wood. This check w.s paid after the a~~ount had a 
negative balance. 

28. As a result of UCB paying the checks written againsJ:~ 
insufficient funds, the trust acco~nt was $1,738~27 ov~rdta,wn 
(not including December interes·t earned on the accou·nt of 
$3.51). 

29. Defendant knew that he w.as writing checks on the 
account for which there were not sufficientfu~ds bri deposi~ to 
pay the same upon presentation. 

BAS~D UPON the fore~oing FINDiNGS OF tA~T pertar~ing to the 
First Claim for Relief setout in the Complaitl't':, ,ih.eh'eatiu·'g '.; 
committ~e ~akas the following CONCLUSIONS~OJ ~AW~ 

Defendant's conduct as set out in pa,ragraphs It thr9ugh 2:9 
above constitutes grounds for dis.cipline pptsuarit t~ ~.C~GjS .• 
§84-28(b)(2) in that defe'ndant vi6l,at""d :th"" Jijo':rth Ca~rQl:!:,na Ru,;:t,e:s: 
of Professional Conduct as follawSi 

~ 

(a) By appropri a ti h.g fu·nd s held, i rt trust f or Wi IIi a:m 

(bl 

I. McCl?na,han, Sr. and his wife, I3arbara 
McClanahan, to his own. use, c;lefendan.t ,:conrm'ittiac;! a 
ctiminal act that refletts adv~r.ely on ~~~ 
ho.nesty, trustwo.rthiness or fitness as al.a"wyer in 
other respects in violation of Rule 1.2(B)i a~d 
engaged in conduct involving dishonesty, fraud, 
deceit, or misrepreseQtation in violation of Ruie 
1.2(C), •. , 

By writing checks on the trust account.knowJ.ng 
that there were insufficient funds on deposit in 
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the aGcount to pay the same upon preSentation, 
defendant c0mmitted a criminal act that reflects 
adversely OR his honesty, trustworthiness or 
fitness as a lawyer in other respects in violation 
of Rule 1.2(B); and engaged in conduct involving 
dishonesty, fraud, deceit, or misrepresentation in 
violation of Rule 1.2(C). 

j 

(c) By failing to keep funds received ott behalf of the 
McClanahansmaintained in his tru~t account, 
defendant violated Rules 10.I(A) and (C). 

(d) By failing to pay items listed in the closing 
statement a$ directed by the McClanahans,: 
defendant failed to promptly payor deliver to the 
cli~nt or t~ third persons as directed by the 
client th~ ~unds, securities, or properties 
belonging to the client to which the client was 
entitled in violation of Rule l.o.2(E). 

As pertain~ to tie Second Claim for Reli~f, set out in the 
Complaint, the hearin~ committee makes the following FI~DINGS .oF 
FACT: 

30. After the a:pegations 'contained in the First Claim for 
Relief s~t out itt the;Compla!nt were brought t~ the' attention of 
the North Carolina St~te Bar, the Ch~irman ,of th~ Grievance 
Committee issued a Leiter of Notice to defertdan~ pursqant to 
§12(3) of Articl~ IX of the Rules and RegulatiOns of the North 
Carolina"State Bar. 

31. The Letter of Notice wa~ served uport de£endant by 
certified mail, retur~ retei~t requested, on-March ~7;-1986 • 

. _'/ ... ;-;,.),/ "'.::.l- . " 1> ...... ~.,. , 

32. Defenda~t failed to respond to the Letter of ~toice as 
di~~cted by the ~etter of Notice and as required by §12(3) of 
Article IXe' ''. ,/ ;, 

BASED UP.oN the foregoing FINDINGS .oF FACT pertaining to the 
Second Claim for Relief set out in the Complaint, the hearing 
committee makes the following C.oNCLUS,lo~rS .oF LAW: 

Defendant's cQnduct as set out in paragraphs 30 threugh 32 
above constitutes gro~nds for discipline pursuant to N.C.G.S. 
§84(b)(3) in that derendant failed to answer a formal inquiry 
issued by or in the name of the North Carolina State Bar in a 
disciplinary matter. 

Signed by 

C~?4;M of , ~:; 

" the un~ersign.ed Chairman with 'the full accord and 
other ~embers of the hearing committee this the 
of Augu,st, 1986. 
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