
STA'lE OF NORTH CAROLINA 

COUNT'[ OF DmiAM 

STATE OF NOR'IH CAroLINA 
VS 

JERRY DAVIS BAG!EY 

IN '!HE MATrER OF § 
§ 

MICHAEL, J,. MUIUGAN § 

, 

316S 

IN '!HE GENERAL COURT OF JUSTICE 

SUPERIOR COURI' DIVISION 

FIIE NO. 78 OR; 15880 

ORDER 

----~.-.. -.----~--,------.----.. -.-.----~ .. ~~~~--_ ... _.--------------------

'lltts CAW~. coming on to ~e heam befor~ the undersigned Presiding 

Judge at the May 11, 1981 mixed session of Superl,or Court, upon the Order of 
! .' 
: . the Honorable ·R. t-U-tihael Bruce, Judge -of ·the Superior Court, dated April 3, 

1981, ci1rect1n:gthe -Respondent, Miqhael J. Mulllgan, Attorney at law, to 

appear before the Honorable James H. Pou Bailey, Judge Presiding at the 

Mly:11, 1981 session of Superior Court a.rtcl Show Cause, if any there be, 
I 

why::he ~hould not be punished -by ~ans .ot a fine, imprisonment or -disbarmeht 

for the :cond1:1ct alleged in the Ord~r' of JUC!ge ,Bruce:, also dated April 3, . 

1981, attached to the Order t9 ShO\'f Cause-; 

AND the Honorable James Ii. Pou Bailey having orally Ordered that this 

cause be referred to the undersigned Jud~ for hearing, of which due notice 

was given to the Re$pondent· and hiS' attorneys; 
I 

AND the' ~spondent, rep~l?ented by his attorneys , Mr. Robert F. 

Baker .and Mr .• W1~USpl G-. 'Harriss, ~e~ ,before ·the ·Co~ as Ordered, he having 

been dqly served-With process ori A~r1l 9,- 1981;and the prpsecution being 

represented by Mr. Albert Root EdnrJnsonjCounsel for. the North Carolina State 

Bar~ who was appointed by Judge Bruce in his Order-of April 3, 1981, to 
I 

1nVesti~te and prosecute the ·t>1sclplinary Pi"ooeed1tlgS upon his t'iridii'lgs of 

probable cause, as set forth 1rl paMgraphS one through seven of the Order of 

judge Bruce dated April 3, 1981, and attached- to his Order to Show Cause of 

the same date; 

AND it appearing to' the Court that this is 1;1 D1scipl1fiary Proceeding 

against Michael J. Mull1g;m, Att9~ey,' of the Durham County Bar, who is duly 
I 

licensed' to practice law in the courts of the State of North Carolina, 

pursuant to the inherent power of i;pe Court to discipline its attorneys and 
: I 

:. tbe proVisions- of Chapter 84, of the: General statutes 'of North Carolina, I v • • -

··'0945 
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, wh1~h Disciplinary Proceeding was directed by Order of the ,Court of. Appeals 

dated Septeni)er 26, 1980, in Court of Appeals FJ,le No.8oscJ.t6J.tPC; 
. , . - . 

AND hav1ng heard and considered the evj,denoepresented ·and, 1;h~' " 

contentions argued 'by both the prosecution and the respondent, THE, COURT , 

1.s~1HE FOLLOWiNG F.rNDINGS OF FACT, having been Qat$sf'J:eq by clear, . 

cogent and convincing proof; 

(1) ''tHAT the respondent, Michael J. Mulligan, as court appoifited' 

counsel for an indigent, represented the defendant,. JerrY Davis .BagleY,' in 

. ~asenurrber 76 CRS1S'88Q before the Durham Coupty' Superior' Court,' on a 
I ' +:' 

first count of felonious breaking or entering, and a second Qount ,of' 

felonious larceny, and a th1rd count of feloniously racei ving stolen property" 

at a Septenber 1978 session of court' before the Honorable John. C. Martin, 

Judge PreSiding; 
. , 

,(2) '!HAT the defendant, Bagley, was cOnvicted on the rirst ~c1' 

,second COtmts-,and .. rece1ved consecutive sentencee of n<~t less than. seven: ('1) 

nor JOOre than ten (10) years imprisonment ,as to eaoh of' the 1WIo coUnts; ,'" ' I . 1 . . (3) 'lHAT (Ollow1ng sentencing on SeptenbeX' 11, 1978, the de~t 
through h1s oourt appointed ootmeel, gavenot1ce of appeal in OpenCo\irt 'to" ' 

the gourt of Appeals" am was allowed thirty (jO) days thereafter in which to 
. , 

serve the proposed reco~ on appeal; that respondent attorney was duly'iil'Pointed 

by the Court to prosecute the appeal'in the Court of Appeals by Order '~ted 

Septenter"ll, 1978; 

(4) '!HAT by order of the Superior Court of Durham COUnty,t~ ~ 

which to serve the proposed Record on Appeal was extended, first to OCt-obar 5, , 

1918; then to November 6, 1978; then to December 6, 1978; 

'Ihereafter tine was extended by the Court of' Appeals to the 9th, 

day of MarCh, 1979" lnwh1ch to file in the Ortice of 'the Clerk of Superior 

Court and serve upon the State a proposed record on appeal,; : " ,I . ($) 'lHA'l' 1rIlate Feb1'U!U'Y and on OX'before MlX'c11 b,19.:'9'1'eS~elIt 
attomey left with AsSistant· District· Attomey,Ralph B. Strickland, .Jr;-,. jQf 

the Dt.lrPam County District Att~y t s Office ,and incomplete proposed record ' 

on appeal; 

,q '" 

, , ~J 

, ! 

, . 

, ' . 

, That at'the' sugSest10n of the Assistant-Distriot Attorney that. the 

proposed narrative sUll'lJlal"Y did not canply with ,the appropriate appellate, ~1E:!;:J 

as to fornat, the respondent a.ttomey withdreW the" proposed record on appeal_ 

to ma.ke'·correct1ollS am to oomplete sam;!; " "~'.' ,.-n("~A'·6'.i ' .. '~~~ ,jU~~ - ,-
. , l' 't : 'I",' ,'. .' : . 1 , ~ 
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'lhat the proposed record on appeal was never formally served on the 

state before the 9th day of March,' 1979, as extended by Order of the' Court 

of Appeals, nor ,wa$:' a copy thereof: filed in the Office of the Clerk of Superior 

Court; 

(6) 'tHAT in late Februa.ry and earlJr March of 1979, and prior to 

March 9, 1979, respondent attorney' was led to believe by the defendant, 
, 

Bagley, and the defendant's sister, Diane Bagley, that the defendant intended 

to withdraw his appeal, and'responaent attorney's secretary provided a type-
I 

written form to accanpl1sh such withdrawal to the defendant's slster, Diane 

Bagley, for her to deliver to the defendant"to $ign, inStead of the respondent 

attorney himself pursuing what he J;>elieved the defendant's intentions to be; 

(7) 'mAT respond~ntattorney never personally followed through with 

1118 client to complete a written &'td filed withdrawal' of appeal in apt tine, 

prior to the eXpiration of the date on whl,ch the proposed record on appeal 

inight' have been se~',and' filed; : 
I 
I 

'!hat a written Withdrawal of the appeal. has never been executed' 

ani filed with the' Clerk as prcvided by law in s~ch cases; 

(8) mAT during a he~1ng involving the defendant t Bagley, before 

,the "Honorable F • Gordon Battle ,PreSiding Judge, the' respondent attorney 

bh MU-ch 27, 1979, 1n response to Judge Battle's inquiry regarding the 

defendant t s pro se application fori "Wr1 t of Habeas Corpus Prosa Quencium, and 

Appropriate' Rellef", regard1fig his1 appeal, his' appearance bond, and his , ' 
I 
, 

recent arrest, Stated \1;0 ,Judge'1;!attle that ft' ••.• ;the reQoro oil appeal is now 

in the District Attom~'s office":. 

'!bat it was obvious that, in part, judge Battle's inqUiry dealt with 

the status -of the defendant',s' appelll, and though, the respondent attorney 

stated to Judge Battle that, "Mr. Strickland and I have had discussions with 

Judge Martinconcernirtg that.", hel took thepos1tion that such was not at 
I 

I 
issue, and offered" to' discuss the matter in chamberS; 

'!bat respondent attorney: knew at the time' that' the proposed record 

on appeal had not' 'be~n filed or served' on the State' and that' the tine fo:r 

serving tl:le same had- expired' on March 9, 1979; but"respondent attorney also 

believed that 'the defendant," Bag1efl' was going to withdrawal his appeal,' which 

he did'not do; however,"responQent:' attorney took no 'action to See that a 

. ' 

I 

I 

I 

~--~----,.--~-~,-~-~"""'--~-~~~ ~~~~' ~-""'-'-=~"""""""'=~.~-"='-~'=--~--~--=""~~~~~~="""""",=,~~~~""""",,-=-~--=,,-. 



t. I: _ 
"." 

-4-

properly executed written w:1. thdrawal of -the apPeal was filed prior' to· the 

expiration of the time in wb1ch the proposed record on appe~ Jritghthave 

been filed am' served, nor did he serve and- file sucn record on appeaJ.; 

That respondent attorney wilfUlly and intentionally, with, tqe 
, , , ,tent to ~ce1ve, ml.srepresented to Judge BattlE., the truefactsre!l!ll'd:!ng ... 

$tatus of the defendant-' s appeal by not telling the whole truth in ' 

stating that " ••• the record on appeal is now 1h the District, Attorney's 

office"; 
, ' 

" , , " , , 

(9) '!HAT on A~t 15, 1980, a Hearing Was held before ,Judge , " 

D. Marsh ~lland on the defendant, Bagley's, MOt,ion for Appropriate Relief~ 

relative to his right to perfect his appeal, the defendant be.ing represented 

by his Court Appointed Cousnel, Mr. 'lhOJTB$ F. Lonin, In, where ,the relief, 

praye4 wa$ deri1ed, on Jurj,.sdictional grounds~ bu.t ·counsel wa,s1nst:t-u¢ted ,'to _ ,: ' 

pursu~ ,the riBtter before 'lbe Court of Appeals where jurisdiction ,l$.Y; , 

'!hat respondent attorney was aware Of said hearinf?; before the 

Superior Court, and the result thereof. 

I '!hat re$pondent attorney there~erp~pared, served and r~le~ in " ' 

e North Carolina Court of Appeals a "Motion to ixtend 'T1~' ftir' Filing 'the' ~' " 

Recor,Q on Appeal" in the Jerry Davis Bagley case dated Augus,t 22, 19-80, 

,ass:l£med Court of Appeals F:1le No. 8OSC472M, wilfUlly, knowj.ngly, falsely 

rep~sentingin paragraph 19 thereof, that "defendant t s $,ttorney had on, 
, ' 

March 6, 1.979, and !;It!ll has the record on appeal fullY prepared and','ready 

to be served.", when in truth it was not; 

Upon the foregoing t'1nding, of fact 'lliE OOURI' OONCLUIES AS A MA'mR 

OF LAW; 

, . 

,'j : 

1HAT by reason of the matters a.n4 things abovefouPtl,theresPQnd~~t, 
; 

attorney J through his acts of conmiss1on and c:m1ssion, has beenwilf'ully a,nd 

1nexcusabiy"derellct in his duty and his conduct, both to l}1s client, and to . 

I COurt., so as to constitute gross negligence, and contemPt for the courts,c 

. toe Proceed1r'lgs am. Rule~' of the Courts; , , 'I," I,' " , 
, , '" 

'lHA1J.' he has intentionally and wilf\1lly mislead both the ~uPer.1or ' 
i 

Court 'and the Court of Appeals by knowingly and intentionallY failing. t~ 

disclose the whole truth as to the stat1JS of the appeal Of the, defendant, 

Jerry Davisaagley; 
, , 

: '.' 

I " 

,:., 
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~-. ...:. . --
'!HAT his dereliction, and his conduct, has been such as to bring 

contenpt upon the adm1n1stration of justice and he should be punished therefore; 

, 

IT IS NOlI, 'lHEREFORE, Ol;«ERED that the right of the respondent, 

Michael J. Mull1~,to p~ctice before the trial and appellate divisions 
, 

! . 
of the Courts of this state be and the same is hereby suspended for a period 

of one year from and after the f1rst day of June, 1981; 

OR. should this natter ~e appealed, then from and after the date of 

the certification to the Clerk of: the Superior Court of Durham County of a 

1'1nal Order of the Appellate D1 vision affirming this Order; 

IT IS FURmERORI:lEF$D that the respondent; Michael J. Mulli~ 
i 

shal1pay the cost of .this pr6ceeqing as taxed by the Clerk; 

IT IS FURIHER ORIERED tnat the respondent' s ~ be stricken from 

the list of counsel to beappoint~d in indigent cases, Without prejudice to 
" 1 

his r1~t to: apply to the Senior Resident Superior Court Judge of this 

Disjirict for reinstatement subsequent to tennination of the suspens:t,on frOm 

practice ljefore the Courts 1npo~eq herein; 

ANi) IT I~ FURlHER ORIERED that the Clerk of Court ahal). forth 

!lith certifY a copy berea' to the INorth Carolina Court of Appea~ with 
I 

reference to COurt of Appeals FilE! Nunber 80 se 464 PC, and a copy to tl1e 

North Carolina State Bar' Association at Raleigh, North Carolina. 

'Ibis the 14th day of May., 1981. 

D. B. mmmN~ 
JUDGE PF£SIDING 

, certify the foregoing to be a true 
and correct copy of the original as 
t~same ap~ on file in this office 

L:!:dayof . fitt.k< :, 19 (J~ 
Clerk suP;!r1OrGturt ~ 

Ourhatn County, N. C. 

ey ..... ~~kh-d 
ASSiStant; Deputy Clerk 

I 

I 
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