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THE NORTH CAROLINA STATE BAR, 
Plaintiff, . 

v. 

MAXINE TYSOR BEST, Attomey, 
Defendant. 

) 
) 
) 
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) 

.,.-... ;::: ..... . -' .. .~~ .... ~ r ...... :; . Woo,,.. 

~~~ r:~r~: ~ ~":~1 
"" ~~ ,. ,.'\ 

STIPULATED FINDINGS:::~::!.J :: 
OF FACT AND ~..:; S~~ L::J 

CONCLUSIONS OF LAW .., .0;. ! • . , ._ :.-:.:. :::~ ~ .... ~. : 
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Pursuant to Section 14{8) of the Rules of Discipline and Disbannent, the 
parties to the above-captioned action through their respective attomeys have 
agreed to a settlement upOn the following stipulated Findings of Fact and 
Conclusions of La,w. In consequence of this settlement and these s.tipulations, 
the Hearing Committee has ~htered an order of disqipl1ne of even date herewith 

, '.-

I 

to which the parties have consented and which provides that the Defendant be 
suspended from the practic~ of law for a perto9 of two years with I 
reinstatement being conditioned upon compliance ~th certain conditions 
enmunerated there:1n.. Inci¢ent to the settlement, the Defendant was . 
represented by Donald D. Pollock of the Lenoir cOUnty Bar. The Plaintiff was 
represented by L 0 Thomas LWisford, II. Ba.sed upon the representations of 
counsel, the Hearing Committee hereby accepts and adopts these stipulations 
and based upon the stipulations, the Hearing Co~ttee makes the following 
Findings of Fact: . . 

FINDINGS OF FACT 

I. Th$ 'Plaintiff, th$ North Carolina State Bar, is a body duly 
organized under 'the laws of North Caroliria and is the proper 
party to bring thi$ proceeding under the authority granted it in 
Chapter 84 of the' General Statutes of North Carolina, and the 
Rules and Regulat+ons of the North Carolina State Bar 
pram~~ated thereunder. 

2.. The Defendant., ~ine Tysor Best, was a..drilitted to tb,e North 
Carolina State Ba.~ on October 6, 1975., and was at 'all times 
referred to herein, an Attorney at Law,' 11cehsed to practice law 
in the State of Nqrth Carolina supject to the RUles, 
Regulations, and Code of Professional Responsibility of the 
North Carolina State Bar, and the laws of the State of North 
Carolina. I 
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3. At and during all of the times hereinaf~er referrE;ld to" t,he 

Defendant was activE;lly eng~~d in the practice of ,law ;in th~ .' 
State of North Carolina and maintained a 'law office :in the CitY ' 
of Fayetteville, Cumberland CO\lIlty, North Caro];tna. 

4. In May, 1982, the Defendant was ,employed by Jo~ia.llMercier, 
executor of the estate of Oscar Mer¢er, to represent him . 
concerning the .administration of said estate in Cumberland ' 
County. No fee or means for' deterrhining a fee for iegalservtces 
was agr~ed upon at the time of employment. ' , ' 

5. An, estate checking account was established shortly t,hereaft~r at 
United Carolina Bank (account .no. 50-5~1-330-3) in F8y$tte,vi1.1e' 
op which both Josiah M~rcer and the Defendant had signatory 
authority. The Defendant retained custody of the 'estate . 
c.h~ckbopk with the pernu.s~ion of the personal repr~sentative and 
wrote all estate' checks. The total value of' the' estate was less 
than $20, 000 • ' . " . 

6. Dur~' the ,course of the aOministration the Defendant nandled a~l 
routin~ estate affairs and' represented the estate :t;il:,a 'C<;)ntested: 
caveat proceeding,. The ,Defendant per-fomeq, stibst~t:tal l~gal ' 
services 'for the estate. Between May 25" 1983 ,and, Septemoer23, 
1983, the Defendant wrote six' (6) estate cliecks, pay~ble to 
herself and to cash totalling '$5,500.00. Thr~e of :t;hel?e checkf;l 
totalling,$3.,750.00 were designated as legal fees and all were· . 
intended as iegal fees. The Defendant:riegotiated the chec}tsand 
used t,he funds obtained for personal purposes. Th~ Pefendant 
claims she diq" not realize at the 'time she wrote ,estate ,chec):<:$" 
for cash that such was inappro~riate. 

, 'L • 

7. Prior to writing the checks referred to in paragraph ,6 above, the,' 
Pefendant did not consUlt with the per$onal r$pres!3ntati\Te,ot" the 
Clerk of Supe~iorCour,t as to the t~ or amount of the, 
payments de~cribed above.. They were made without ,regard tatltme 
spent 0r work~ccanp11shed in the :totaldlscr~tioIi qf the , . 
Defendant. No legal fees paid QY the PefendBnt. to' herselfha,ve 
ev~r been appro\Ted by the Clerk of Superior Court.,. 

8. The Defendant k~pt no records of 'her handling of the eetate fund~ , ' 
othertharl check stubs', several of which contafnedno descr1pt:J.on 
of how estate ftmds were used. The Defendant hadp~ st~tements 
and cancelled checks maileq directly to the perso~l, 
representa..tiv~. 

9. On or about September 4, 1984, the Defendant prepared and 'filed a 
final account in the estate of Oscar iMercer in the office ,c;f the 
Clerk of S~perior Court. This f:irtai account, whiCh was' signed . 
and approved by' the personal. representative, showed tnat the 
D~fendant had received only $4,100.00 from the estate inleg~ 
fees, approxiInately $1,400.00 les~ than she had actilally ... ' . , 
recej"ved. TPe Defendant knew at the time she pr~sented tne final' 
account that it did not acc~rately state the tota;t a,rootmtof fees 
she had paid herself. The final account wasnQt approved :qy t:q:e . 
Clerk. ' 
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10e On or about May 10, 1983, Ev~ Walker, adnrl.nistratrix of the 
estate of Ishmael Walker, retained the D~fendant to assist her 
concerning the administration of said estate in CUmberland 
County. A fee for this service of $700. cDO was agreed upon and 
the Defendant was, paid $160.00 by Eva Wa+ker at the time of 
employment" I 

II .. An estate checking account was established shortly thereafter at 
First Citizens Bank and Trust Company (account no .. 034-73-44-404) 
in Fayetteville on which both the administratrix and the 
Defendant had sigpatory authoritYe The Defendant retained 
custody of the estate checkbook with the permission of the 
administratrix and wrote all estate checks. 

I 

12. During the course: of the administration the Defendant handled all 
routine estate affairs. Between' June 22, 1983, ahd August 10, 
1983, th$ Defendant wrote seven (7) estate checks payable to 
herself and to cash totalling $1.,820.00. Five of ' 
these checks totalling $1,700.00 were designated as legal fees 
and ali were intended as legal feese Th~ Defendant negotiated 
the checks and used the funds obtained fqr personal 'purposes. 
'The Defendant claims that checks represe~ting the difference 
between the amount she actually paid herself and the contract fee 
were inadvertently written on the Walker account instead of the 
Mercer account. According to the Defendant, the checkbooks for 
the two estates wer.e very similar in appearance and kept in the 
same drawer in her office. The Defendant has fully refunded to 
the Walker ~state, all funds paid to per ~ legal fees in excess 
of the $700 contract fee. The Defendant claj.ms that at the time 
she wrote estate ohecks for cash she did not realize that such 
was inappropriate'e 

I 

13. Prior to writing the checks referred to in paragr.aph 12 above, 
the Pefendant did, not consult with the administratrix or the 
Cle'rk of Superior Court as to the timing or $Ilourit of the 
payments described above. They were made without regard to time 
spent or work accbmplished in the total discretion of the 
Defendant. Neith$r the ~dministratrix hor the Clerk of Superior 
Cot,Wt ever ~uthor:tzed a fee in e~cess of '$700.00. 

14. The Defendant kept no reeords of her handling of the estate funds 
other than check stubs. The Defendant had bank statements and 
cancelled checks mailed directly to the administratrix. After 
disbursement of all funds in the estate account, the Defendant 
destroyed the cheykbook, including all checkstubs, for the 
professed purpose of insuring that unused checks would not be 
misused. ' 

150 The Defendant received a,private reprimarid from the Grievance 
Committee in 1984: for failing to deposit ,client funds in a trust 
account and for failing to pay client funds promptly as directed 
in 1981 .. 

Based upon the foregoing FINDINGS OF FACT the parties stipulate the 
following CONCLUSIONS OF LAW: 
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1. The Disciplinary Hearing Commission has subject matt~~ 
jurisdiction and ~s obtained personal jurisdiction Qver the 
Defendant. . 

2. The Defendant has engaged in conduct . constituting 'grol1f1<ls: tor' 
.discipline under N. C. Gen. S~t. §.84-~8(A) anq (a) Oy Violating 
the Disciplinary Rules of the Code of Professio~l ResPQnsiQility 
of the North Carolina State Bar in the followiIilg :respE;:cts.: ' 

a. By intentionally misrepresenting the amci>l:lht io!"'mpneyshe 
received from the Mercer estate, the ,Defendan~ engaged ~ 
conduct involVing dishonesty, fraud, deceit and ' . , 
misrepresentation and in profe~sional coqduct wh~ch adv~rsely ~ 
reflects upon her fitness to practice in violation of . . ,;; 
Disciplinary Rules 1-l0?(A)(4) apd (6), re~pectivE;:lY:, of: tne' 
Code of Profe13sional Re~ponsibility. 

b. By paying herself fees from the Mercer estate fOr legal. , 
services which had hot been 'specifically appI>ovea ¥i'.' ad~cie 
by her client or ·the Clerk Qf Superior Couri;;and. w:tP,:cn we~e.· 
unrelated to time spent and work ~ccanpllshed,,' tpe 'Defendant 
engaged ip professional conduct wh,ich.adver~ely re,fl:~,c·ts ·on, 
her fitness to practice and failed to maintain cl1entfUnds 
in a trust account in violation of Discipl~ry·Rules' ' 
1-102(A)(6) and 9-102(A), respectively, of the Code of 
Professional Respons:tbility. ,.!.; . . 

c • By not keeping adequate records of her handling' oi-estate 
funds in the Walker and Mercer estates, the, Defepqant,fa~leQ . 
to maintain canplete records of all ciients ;f'uhds +n her .' 
possession in violatiqn of P:Lsciplinary Rtile~ .g-d02(:SHS) .of,; .' 
the Code 'of Professional Responsibility. ' . 

d. By payitlg her§lelf legal fees 1P the 'Walker t3state' whicnhad 
not been specifically approved in advance by herclieht or 
the Clerk of Superior Court, which exceeded: tne contract 
amount, and which were unrelated to t:lmef!pent· or work 
accomplished, the Defendant.· engaged inprofessi.qnalco:nduc~ 
that adversely reflects on her fitness to practice: law and : 
failed to maintain client funds ilia trust accoant in . 
violation of Disciplinary'Rules 1-;102(A)(G) Bnd9-102(A) of' 
the Code of Professional Respons:Lbili ty • . ...; 

e. By undertaking to represent estates withotlt und~rstand;1;ng . 
that it i~ inappropriate to write es~te ,Qhecl,<:s toe.ash, to , 
pay arbitrarily determined amounts of legal fees ~t BrPitrsry 
times without the specific authority of' the personal '. .' 
representative, and to destroy financial records after 
settlement, the Pefendant bandIed legal. matters which ~:tie' 
should ~ve knbwrt she was not competent to handie in . . 
violation of Disciplinary Rule 6-101(A) (1) of the Code 'ot 
Professional Responsibility • 

..J. 8' Stipulated to, this the ZZ. day of May, 19 5. 

L. ThomaS I:,linSfor , 
Attorney' ,for Pla~t 

, ., 
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Donald D. Pollock 
Attorney for Defendant 

MaXine Tysor ¥est 
Defendant 

The foregoing stipuJ.,a,ted FINDINGS OF FACT and CONCLUSIONS OF LAW are 
adopted and the"Hearing"Conmittee finds the facts. and conclusions of law as 
stated.. Further; the Committee finds miscon9-uct 0 

Pursuant to Discipl~e and Disbarment Rule §i4(20), the Committee has 
authorized the C~i~ t~ sign on behalf of all members. 

This the ;2 fday o~ May, 1985,. " . 
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THE NORTH CAROLINA STATE BAR, 
Plaintiff, 

) 
) , 

CON:SEN!' ORDER 
OF DISCIPLINE VB 

MAXINE TYSOR BEST, Attorney, 
Defendant. 

), 
) 
) 
) 

_. .! -------------------------------------------.. . - . -', 

B~sed tlpon the stipulated Findings of Fact and Conclusions' of Law .~greed 
to by the parties, and adopted by the Committee whiCh are. of, record .w. thls, . 
action, the parties have consented to the folloWing ORDER ,OF DrsCIPLINEwb!ch 
the Eearing Committee approves and adopts as its own: ' 

~'. " 

1. The Defendant is suspended from the practice of law; for aper~od 
of two years. ' 

2. The Defendant's reinstatement is condit~oned upon her 
satisfl:;ction of the following conditions: 

(a) The Defendant shall pay to Josiah Mereer, executor 'of the 
estate of Oscar Mercer, $1,400. This .rep:resent~tl1e 
difference between total legal. feespatd'by the, Dafendantto 
herself and the total amount of fees stated in: the final 
account which is of record' 'and sigrted: and' approve<i py the 
personal representative" Josiah Mercer. . 

(b) The Defendant shall c09per~te with Josiah ~e~c~rapq.any· 
successor as attorney for Josiah Mercer in settling the 
estate of Oscar Mercer. to the "satisfaqt,ion 'of ,the, Clerk of' 
Superior' Court of Cumberland County. 

(c) The Defendant shall sit for and pass the Multistate 
Professional Respon$ibility EXamination ~stered by the 
North Carolina Board of Law ~aminers. 

(d) 

.,1.; < .. : -'. 

The Defendant shall attend at least ~O hours of continuing 
legal education programming satisfactory to ;th~ North 
Carolina State Bar concern:i,ng th~ adIr,dnistratiqn ·of . . 
decedent's estates in North Carolina~ Such ~tt~ndance; shall 
be evidenced by certifioates fro~ off~ct~ls Of the 
organizations adm1n~stering the programs •. 
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3. ·This order sha-ll be effective 30 days after service on the 
Defendant or 30 days after affirmation of this order if it is 
appealed. . 

4. The Defendant shall surrender her license and membership card to 
the Secretary of the North Carolina State Bar who will maintain 
them during the p~riod of suspension. 

50 The Defendant sha.ll comply with ali provisions of Rule 24 of the 
Discipline and Di~bar.ment Rules of the North Carolina State Bar 
governing the winding down of her practice and shall not engage 
in any conduct which would constitute the practtce of law or a 
holding out as capable of practicing law during the period of 
suspension. 

6. The Defendant is taxed with the costs of .this proceeding. 

Consented and agreed Fe, this the ZZ ~ day of May, 1985. 

L~omas LunSf #II 
Attorney for Plaint1ff 

Donald D. Pollock 
Attorney for Defehdant 

/nah1!YJ~JM)~ I(Y.&4;/ -
Maxine Tysor B# -
Defendant 

The foregoing Consent.Orqer of Discipline is .adopted by the H~aring 
Conmittee and entered as tne Order of Discipline of the CoIIlIIli'ttee. 

Pursuant to Discipline and Disbarment Rule §14(20), the Comnittee has 
authorized the Chairrtla.rj to i sign on behalf of all members. 

)tJd-
This the :.;2 5 day of' May, 19850 J. ~ 
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~a2-~L/i .15 _ l0-~ \C~zr-

Fra,nk B. Wyatt, Chairman­
Hearing Committee 
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