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STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

. 
STATE OF NORTH CAROLINA 

v. 

DAVIP H. ROGERS 

IN THE GENERAL COORT 'OF' JUSTIC;E' 
SUPERIOR COURT DIVISION ' 

NO. 82 c;i{s 6'325~' . 
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OROER 

THIS CAUSE co+ning on to bepeard and: bein~ he~r.'c;l' ~efor.~ , ' 

the undersigned Judge Presiding at the March 7, 1983 s~ssioil 
: ' , . 

of Superior Court o.f Wake County upon a summary PJroceeding' 

for discipliheof an attorney, and the defendartt, 'Davi'd Ii.: 

, Rogers, being present in court and, repres¢nted by 11..3:-S, attorney, 

Wayne Eads, and the State being represented, by the SJ?ecdal 

Prosecutor, Charles H. Hobgood, and the defendant, liav:i..ng 

consented to the court hearing thi$ matter at ,this S'ef;$i.c;m 'o~ 

court; the Court, having heard the ev'idenceprese1';lt;~p ~t the 
, -'" ' , 

trial of the q.bove-captioned case, 'finds the fOLlowing facts, 

having peen satisfied ~hereo.f by cleat', cogert and, iconv.incir-!-~ 

proof: 

1. 'I'hat the defendant, David H. Rog¢rs, is ,at pres~ilt 

an attorney licensed to practice law in the State 6f North 

Carolina. 

2. That on July 7,. 1982 s'bortly 'before 2 :30 a.,m..the, 

defendant entered the Wake County Magistl;ateipOff:lce. 
, , 

3. That at approximately 2,: 30 '~.m.on 'saicl date Paula ' 

Anne Gately was brou'ght befo,re ,Magistrate Jerry' 1;1: :Ray ,apd, .' 

was charged with driving un<;1er the influence ,ahd hit and run 
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property damage in ~he, case of ,State v. Paula' Anne Gate'ly, 

bei~g Case No. 82 CE 39809, and Paula Anne Gately was placed 

under a $100 cash bond. 

4. That at tha,t time the defendant offered to become 

a surety on her baiJl bond; that he J.eft the, Magis,tra~e,"s 

Office and returned with $100 in cash and at approximately 

4: 30 a. m. posted bond' for Paula Anne Gately, who was not a 

member of his immediate f'amily, by paying $100 to the Magis-

trate and signing h~s name to the bail bond. 

5. That immed~ately before the defendant signed the 

bond, Magistrate Jerry P. Ray asked the defendant if the 

defendant was aware lof the statute making it illegal for an 

attorney to become ~ suret;y ,on a bail bond; that at that 

time Magistrate JerJ::Y Ray opened a volume of the North Carolina 

General Statutes to :the page containing the statute and 

piaced the General S.tatute book, in front of the defendant for 

him to read; that the defendant testified that he did not take 

and read the statute book becaus,e, he was afraid that such con.-

duct would insult the Magistra:te, but the Court: finds tha,t 
I 

this testimony from :the defendant is un:l;>~lievablei that the 

defendant deliberately declined to read the statute in 

question which was dffered for him to read. 

6. That tl}.e delfendant willfully and int.entionally 

became a surety on the bail bond; and that this act was a 

vioiation of G.S. §1·SA-S41. 
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7. That on that date the defendant :and 'P'aula Ai'H)e' 

Gately left the M~g;i,~trate'l?- Officet9~ether;. tha:t: tp,e 

defendant gave Paula Anne Gately a r.ide to her home in his 

car; and that 'While driving to her residence the defel1.dan,t 

and Paula, A,nne Gately entered into an c;tgreeI'(lent,wherein he 
, l"', 

agreed to represent her as her atto'rney in the case of 

State v. Paula' Anne Gate'ly. 

8. That in August, 19'82 the qefel)dant ;ha,c1 aconyer$a:f;.$pn .,' 

with Barbara M,obley, an Assist~nt Cle±"kof Gourt ,for Wake 

County, and as a result of that conversation he mailed to 

hera letter and Assignm~nt of Interest in Appearance'IEOna:, 

dated, August 17, 1982; that duril)g that:, conversation Barbara , ""', - -, . 

Mobley asked the defendant whether he wa's going to represent 
, , 

Paula Anne Gately; that the qefendant rstated toB:arba~a M~pley· 
that he did not' represent, Paula Anne Gately~md that 'he"ha;c,l 

no intention of representing Paulaimne Gatel:i;and th,a,t tp.~ 

defendant made said statement at a time when he hada,lrea,dy 

c;igreedto represent Paula Anne Gately and was planning, te;>, 

represent her. 

9. That on August 19, 1982 the defendant appeared in 

Wake County District Court fol:' the trial of th'e' case 6fS,tate,', 

v. Paula Anne Gately and annou,nced that he \'f.as represent,~ng 

Paula Anne Gately; and that after the call of the calendar he 

stateq to Mary Dornbalis, the A§sistantbi~trict Attot~eywJ:io 
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i 
waS handli!lg the doc;:ket, tha t the· State' 'S wi.tness, Bobby 

Edwa~d_ McMillian, w~s not present and that the State would 
I 

have to dismiss the'criminal cha!ges ~gainst his client. 

10. That later on that morning the State's wItness, 

Bobby Edward MdMillian., appeared in court; that after Bobby 
I 

Edward McMillian arrived, the defendant called Bobby Edward 

McMillian, the arre~ting officer, and Paula Anne Gately into 

the attorney's ConferenCe room; and that at that meeting the 

defendant offered to have money paid to Bobby Edward McMillian 
i 

as restitution for damages arising Qut of the criminal action 

if BObby Edward McMillian did not appear in court and testify. 

as a witness for th~ State so that the DUl and hit and run 

property damage charges against. Paula Anne Gately would be 

dismissed. 

11. That the defendant made this offer without- first 

notifying and without thereafter intending to notify the 

Assistant District ~ttorney of these negotia~ions. 

12. That the ¢lefendaut fl;l.rther to1.d Bobby Edward Mc

Millian that he would not be needed and instructed him to 

leave cour1;:, telling him to "hit the door." 

13. That the defendant admitted in hiS testimony at the 

trial of the above-captioned case that he knew that the 

Assistant District Attorney was the only one.who had the 

authori ty to n~gotip. te pleas and to dismis·s the State's wi tness , 
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and he further admitted that he used baq j-qdgment in dlsroissi~g 

the State's witness •. 

14. That upon tlle calli~g o"f the case of' S't'h,te v. :PauI'a: 

,Anne. Ga'te:ly, the Assistant District Attorney moved ~br q;, 

continuance, and the defendant belligere~tly demanded tha~ 

the case be tried'at that time stating that his client had 

been in court all day awaiting trial :and t:ha1;:he' was p~epared 

to proceed with th,e trial of said'case. 

15. 'rhat upon, being guesti,oJ:led ,~by Distl+ict Cmirt, Judg~, 

Narley Cashwell, th~ Jud'ge Presiding over the case, aSt:o 
, , 

, ,I t " '-" 

whether the defenqant dismissed the wi tnes's, the defendant' 
, 

at first did not directly answer the OOl,lrt' s :guestiOIl'S ,:'a.nq 
only after being askeq. several ,!::i,.~es diq., the c;le;pendan,t, answeJ:' 

the Court's questions, and be admitted that he had di-smisseq. 

the State's witness. 

16. That the conduct of the gefendartt wasah 'a.'t,temp,t to: 

interfere with the State' switne's s ap,d was a viola,tion' of , ,- I _ -.'1 

G.S. §14-226 and was an Obstructiop Of .;rust ice. 

17. That thereafter the defend~nt advised his c:lient, 

Paula Anne Gately, that she should ha"ve a crinlinal :cl;large 

brought against the State's witness, Bobby Eqward ,M¢Mi:j.:j:iap,., 

for assault by pointing a gun. 

18. That on August 20, 1982 the defenqantwent with 

Paula Anne Gately to the Wake County Magist'rate's Office ahd', 
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assisted her in having a criminal cha~ge bro~ght against 

Bobby Edward McMillian for assault by pointing a, gun, and 

he had his name listed as a witness on the warrant in that 

caseo 

19. That Paula Anne Gately did not want to prosecute 

said action against Bobby Edward McMillia,n because she did 

not see Bobby Edward McMillian point a gun at her; that she 

considered the bri~ging of the action to be vindictive; 

that a few d'ays later she returned to the Magi,strate' s Office 

I 

alone alid attempteq. to have the, action dismissed; and that 

later the action ~as dismissed. 

20. That when the defendant suggested to Paula Anne 
, 

I 

Gately that she prosecute the, action and when he assisted 

her in having the : action brought, he knew or should have 

known that there was insuf'ficient evidence to support the , ; 

action; that the only evidence that Bobby Edward McMillian 
I 

comfnitted that criminal offense was an alleged admission by 

Bobby Edwa'rdMcMtllian, but that admission was unco:t-

roborated l:>Y otheri evidence; that the defendan,t tes,tified 

that Paula Anne Gately told him that she saw Bobby Eo.ward 
I 

McMillian point a gun at her; but that that testimony is 

unbelievable, and ~hat tne conduct by the defendant was 

without legal basis and was vindictive~ 

21. That the above-captioned case came on for trial at 

the February 21, 1;983 session of Wake County Superior Court; 
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and that on February 28, 1982 the defendant was found. gus..it¥ 

by a jury verdict of becom~ng a su~ety ona ;bail ~o~d ~n 

vio'lation of G. S. lSA-S4l ~nd of attempti~g to iln·terfere with, 

a witness in violation of G. S. 14-226;' and that on March '7, 

1983 before the entry of th~s Order, the courti~:)?os~d 

judgm$nt and sentenced the defendap't. 

22. Tpat a·t the ju;ry tria~, the defendant tesi:ri,f,i,ed 

in defense of th,e charge of becom:i,n~ a surety on, a bail bon:d 

tpat he wa~ ignorant of the law ip question'ithat altpbugh. 

the defendant was found not guilty o,f soliciting,l~<jal 

business, the defendant testified inciefense,C;;fth~t t~a,t he 

was not aware that there was a sta"tute making thesQlicit!3,tion 
, , 

of legal business a criminal of,fense i that the defena.~nt 

testified on cross examination that in 1980, he had alte-red.'a: 

court order outside the presence o:f the judge who ,s:lgned the 

,,' 

. Order and that at that' time he was not familiar with:' the-law' 

in that area and was not 'aware' tha't his: conduct. ;was ; ;imptope~ i ' 

and that the Court' notes that as a practical matter ,t,h'at the 

defendant's own testimony, if true ~ would, show a la¢kof ' 

knowledge of the law and perhaps a willful ref4s~1 to k~Ow, 

the laW that protects - apd limit~ - all ,of ~s. 

23. That the defendant has l?rof~ssed to have only 

gotten two to three hours' sleep on work ,nights f6rtl:le pa,st 

several years. 
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I 
24. That the defendant '.s. physical and .mental condition 

I 

as show.n by the testimony and as observed by tne Court in 

watchi~g the defendant's demeanor and behavior these past 

two weeks, is interfering with his ability to handle cases 

and advise clients. 

Based upon the' f6regoi~g Findings o,f Fact, the court 

concludeS as a matter of law: 

1. That pursuant to N. C. G'. S. §84-36 and pursuant to 

the inherent powersiof this Court, this Court has authority. 

to impose disciplinary sanctions upon the defendant. 

2. That the' offenses which the defendant committed (and 

for which the defendant h~S been convicted) directly involved 

the defenda-nt's praftice as a,-n attorney; thc;l.t his conduct 

shows professional l,mfi tness; and that tihe offense of' 

attemptipg to interfere with a witness, .which the Court 

(independently of the jury) has found that the defendant 

committed was a serious act of criminal misconduct that 
i 

involved an interference with the judicial process and was an 

Obstruction Of Jus.tice and that the defendant I s conduct in 

committing this C?,ffe,nse (S.eparate and apart f'rom being found 

guilty of the offense) warrants disciplinary punishment by 

this Court, to be imposed as. a punishment seJ?arate and 

independent from the judgment and sentence previously entered 

in this action. 
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3. That as a further, E!ep~rate' and independeht, gJ:'Q,unq. ',' 

for subjecti~g the defendant to disciplinary punishment by 

this Court, the Court notes that the defendt;int! s defenf:;.e,' Qf, 

ignorance of the law to the cha~g~,of bec9mi-n~ a~\lr~ty, em .i;1 

bail bond and his other adrnissionsof ~gnorance ,of the la,w, ~f 

true, and the defenda.nt' s advice to Paula Atln,e Gately that, 

she should prosecute a criminal actionaga:ins't Bobpy 'EQ.ward " 

1)1cMillian, without a sufficient leg,al and factual bas;±si' 

show that the defendant's performance as an attorne,y and 

knowledge of the law is not within the range of conipete~ce , 

demanded of attorneys in civil and criininal caSeS. See' 
, ' "I I," 

Sta.te v. Vickers, 306 N. c. 90, 291 S. E. 2d, 599 (.19·82). 

4. That as a further, separate and indepengemt ,g~oun~ 

for subjecting the defendant to' discip:I.inarYpunl,shr,neIl,t,,: tbe~, 

qefendant's deliberate failure to read the sta:t-p,t,eprohibiting 

attorneys from becoming a surety was a willf.ul failure on the 

part of the defendant to know and understand' the law. 

5. That as a further ; separate and indepenciien.t' grouhd~ 

for subjecting the defendant to discip~inary pUhishment,th~ 

defendant's statement to Barbara .Mobley, As§istan1:.Cler~ of . ' . 
I ',' • 

Superior Court of Wake County, that he did hot tepre,sent'anq. 
. , , , 

did not intend to represent Paula Anne Gately was a, knowing 

misrepresentation cif fact to a ~ourt official. 

6. That as a further, s'eparate, and ind'ependel)',t ~t¢)lindr ,. 

for subjecting the de.fendant to d;Lsciplinary PWlispnte,nt" the 
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defendant I s phys.icajl and' mental condition is interfering 

with his ability to! handle cases and advise clients. 

IT IS NOW, THEREFORE, ORDERED: , 

1. That the d~fendant's North Carolina law license is 

hereby REVOKED and he is S'USPENDED from the practice of law 
I 

for a period of 1'8 months commencing. inini.ediately upon th~ 

entry of this Order~ 

2. That the d$fendant shall surrender his North Carolina 

law license and membership card to the Secretary of the Nerth 

Carolina State Bar., whO' will maintain them in his pessessien 

fer the duratien efthe suspension. 

3. That the d$fendantis net to' engage in the p,rac.tice 

ef law er held hims$lf Qut as an attorney during the peried 

ef revocatien ahd suspensien. 
I 

I 

4. That the abeve erder ef revecation and suspension 

will. be shertened from a peried ef 18 menths to' 6 menths ~peri 

the defendant's satisfying the fellewing twO' cenditiens ef 

rehabilitati,en, the Court attempting to' bo,th protect the 

people ef Nerth Carqlina from the kind of wrengfu·l and 

incempetent law praqtice-detailed in this Order and also to' 

restere the defendartt to' a legally preper and preductive law 

practice: 

a. That the d~f,endant satisfy ~he. North Carelina State 

Bar by clear arid cenvinci~g evidence that he has the meral 
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qual;i:fications, competency aild learning .inthe: law' within !the 

ra~ge of competence demanded of attoJ;neyo? 'in ciyiil'ap..cl crlmj:~ij.:l 

cases·; the Court sU9gests tha·t one way the def¢hdarit':s; 

learning .in the law may be established is .by ~he, defel1dan:t.!.s·; 

successful passi!lg of the North Carolina bar examinatiOlp 

however,. th~ North Carolina State Bar m;;ty ,accept such ,proo.:!: 

as it deems approPriate; and 

b. That the defengant shall also sati:sfy th~N9rth 

Carolina State Bar by ~lear and convincing evidence th~t hj,s 

physical and mental condition is such that it does not inter-:-

fere with his l1andling of Cc:tses and advising cl,ients;c:tnd the 

Courts suggests that one way. the defendant may est:abl~shthis 

is by obt,a.ining regular counseling from a psych.i:atrj;st licensed 

to practiee medicine in th~ State of North Carolina afldby 

full compliance with any course of treatmen.t presCribed: by 

'tl1at physician,. which compliance could be sho~ri bya Iqel't.i-· 

ficate of the physician submitted to the North Carol.ih·a Sit:a:te 

Bar that the defendant had co+tlplied with all presqrib$d . 

treatments. 

5. In connection with 4 (a) and 4 (b). the co,u~t'i: in orcler· 

to avoid any alleged repeat ·of the ,defendant I s hiSi,tory o~. " 

difficulty with the BOc:trd of Law E~a~iners,di~Tct~ tl1~t: 

a. The North Carolina State Bar, and not. the ~oard of 

Lc:tw Examiners, determille the defendant "s iI:loral; quali~'icc:ttions~ , ' 

and 
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b. Inquiry as to the defendant's moral qualifications 

not go beyond June ~5, 1979, the date he was admitted to 

practice pursuant to Order of the North Carolina supreme 

Court. 

The Court further directs that a Hearing committee of 
, 

the Disciplinary He~ring Conttnission of the North Carolina 

State Bar may hear and determine this matter on behalf of 

the North Carolina State Bar. 
,., 

6. It is fu:tther ORDERED that the Clerk of Superior 

Court of Wake county shall forthwith certify a copy of this 

order to the North :Carolina Sta.te Ba~~ 

This the 2 day of March, 1983. 
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A'TRmil COpy . ____ ~ ___ .. __ . __ J"~ ___ .. ___ .. __ . __ "_ .. _____ :,_"_. __ .~C_. __ -'-__ ....:.. _____ ~ ______ ~--~ 

-. Clerk-of the Court of !1ppe.a18 . 

JUDGMENT. 
• - " . 

"·COUR'1' OF AP:PilALs OF' NORTH. ,CAROLINA 
No. ,8310SC825 ".,' - .,' . 

STATE OF' NORTH CAROLINlt 
~--,- ~-"-~-"--, -'i--'----'-"-----~-' '---' -' , 

118. 
Wake. _. ~_ CiJY,.nty ,-'--.-

No. '82CRS63259 
__ ..:.:.:.._DA¥ID H.. ~ ROGERS _______ -=-____ -.:: . _ _ ______ _ 

Th18 ,cause came on to be argued upOn the ~ransCript of the record from the ______ -:. __ Ha,kELConnty __ SuperJ.ar.. __ Cmu:..1: 

Upon ctm8ideration whereof, this Court 18 of Opinion that there iB' maRn- in the record and proc6!Jding8 of 8aid __ ~ial 

tribunal 

It is thereilWe considered and adjUdged by the Court here that the opinion of the (Jowrt, all delivered by t1i6. 

HinWrable CLIF~ON E. J~HNE_Q~ ___ -Iudge, be certified to the said ________ ~:r;_~~_!- .~ibunal 

'.' . PROCEEDINGS BE HAD THEREIN, IN SAID CAUSE ACCORDING TO LAW .AS to tke ~ntent that the ______________ . _,, ________ ~ _____ ' _. _. _____________________________ . ___________ "-__________ . _____ _ 

DECLARED IN SAID OPINION 
-'------,--------------------------------------- ------:-----------------------.;;.-----------------_ .. _----

A'tld it 18 conBidered and adjudged further, that the_' ______ DEFEND~TDO P1\Y . - --------------_ .. ---------------------------------------------------------

_-'--__ , _________________________________________________ ,_. ___ thB C08f$ of the OIppeal in this Court incurred~ to wit, the sum of 

* ••• ***. ONE HUNDRED EIGHTEEN AND NO/IOO **.********.*** 1 - ______________________________ : _________________ '-_______________________ ,, ________ .. _________________ _. ___ ~_____ dollars ($ . _______ ---------!~r, 0 0 

and execution; 18sue thereflW~'W~tBPe'd'~o __ ... _~ \:s~~e~~~~_s()u~!+- t/l,iS _______ ~_. __ ~_~day 'of ____ . _______ c_ .. _. __ '!~~_~ __ lQ _________ • .8 4 

A TRUE COp;LERKgFT~~i~~~o~:ppEAUJ 5/ ~~~ /: ~~ 
BY, ~ ~ ~ -------... -----m.-m--T--m:m--ci;~k-;;Tih;·C~;t-;;;_X;p-~-;,.~-:------

"DEPuTY CLERK'" . , 
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