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NORTH CAROLINA BEFORE THE \
, . DISCIPLINARY HEARING coma:rssxon
WAKE COUNTY  OF THE .
e - NORTH CAROLINA STATE BAR

8L DHC 4

THE NORTH CARCLINA STATE BAR,
Plaintiff, :
FINDINGS OF FACT
CONCLUSIONS OF 1AW

REGINALD L. FRAZIER, Attorney, o
Defendant.

THIS CAUSE was heard before a Hearmg Comm.ttee of the Dn.sc:l.pllnary :
Hear:mg Carmission of the North CarolJ.na State Bar ccmposed of W. Osborne
Lee, Jr., Chalrman, Angela Bryant and Mary Cecile Br:Ldges, Xe)o) Fr:.day,
August 28 and Saturday, August 29, 1981, in the Counc:.l Charbers ‘of tHe
North Carolina State Bar Building, 208 F'ayette'ville Street Mall, Ralelgh,

North Carolina.

Defendant was present and represented himself, and had Vr'a‘dditibnal,c‘ounsel o

in Calvin R. King, of the Craven County Bar. 7
And the Plaintiff was represented by David R. Johnson, Staff Attorney |
for the North Carolina State Bar. ! | o -
Upon the presentation of eviderce and the argmnents of respec‘tive
Counsel, the Hearing Committee makes the :Eollowmg FINDINGS OF FACI‘ by
clear, oogent and convincing ev:Ldence.

FINDINGS OF FACT

1. The North Carolina State Bar is a body duly organ:s.zed under the laws -
" of North Carolina as the proper party to brlng this proceedlng under the ‘

authority granted it in Chapter 84 of the General Statutes of \Iorth Carol:.na 1.

and the Rules and Regulations of the North Carol:.na State Bar promulgated
thereunder.

2. The Defendant, Reginald L. Frazier, was adm.rtted to. the North
Carolma State Bar on September 26, 1960, and was at all tJmes as referred
to herein, an attorney at law l:.censed' to. pract;;ce law in the' State- of
North Carolina sﬁbject to the rules, regulatio‘ns’, Canon‘s of Ethics. and

Code of Professicnal Responsibility of the North Carolma State Bar.

3. At and during all the times hereinafter referred to, the Defendant = :

was actively engaged in the practlce of law in the State of North Carol:Lna

and ma:Lntalned law offices in the City oﬁ’ New Bern, Craven County i North
/ S
Carolina. d
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4. On or about May 3, 1979, or thereafter, Robert Vierheller, a
member of the Marine Corps, employed the Defendant as his attorney in a

oontested divorce action with his wife.

5. At the time of employment, Robert Viefheller gave to the Defepdant
both separation ag}r‘eements previously entered into between the said Robert li |
Vierheller and his wife, Mieko Vierheller, one of the said separation
agreements being executed on June the 21, 1978, and the l;tter on October the
31 , 1978.

6. At the tn.me of employment, Robert Vierheller informed the Defendant
that he no longer ‘:agreed to the terms of the separation agreement dated
October 31, 1978, and his wife, Mieko Vierheller, would contest the divorce.

7. On June 29, 1979, Robert Vierheller éxecuted a verification to a
divorce camplaint prepared by the Defendant for Robert Vierheller; and that
such divorce complaint alleged that separation occurred on June 21, 1978,

and that the pa.rti& had lived cOhtinuousJiy separate and apart since said
date.

8. Robert Vietheller had previously informed the Defendant of his m
reconciliation 'and? resumption of the marital relationship after June 21,

1978, and before the second separation agreement executed on October '311, 1978.

9. The Defeniiant was advised by Robert Vierheller that he no longer
agreed to the terms of the October 3:1,, 1978 agreement, and that Mieko
Vierheller would cé)ntesf the divorce. |

10. On July 19, 1979, theé Defendant filed, on behalf of Robert
Vierheller, the ver:Lf:Led complaint in Craven County District Court DlVJ.SlOn,
File Number 79-CvD-921, Plaintiff's Eth.bJ.t Nurber 1, Complaint.

11. on Octobgr 10, 1979, Mieko Vierheller, through her attorney,
Charles William Kafer of Neéw Bern, filed an Answer to the Camplaint, said

Answer containing a Counterclaim seeking enforcement of the second,

October 31, 1978, separation agreement, Plaintiff's Exhibit Number 1, .

Answer and Counterclaim.

12. Also, on! October 10, 1979, Mieko Vierheller, through her attorney,
Charles William Kafer, flled Notice of hearing of the cause, setting the
hearing date of November 5, 1979, and served the Notice upon the Defendant,
Pla:l.ntlff 's Eth.b:Lt Number 1, Notice of Hearing, October 10, 1979.

; 1'3; On October 10, 1979, M:x.eko Vierheller, through her attorney,

further .issued a subpoena to produce a document. or object on Robert Vierheller|
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in care of the Defendant, which subpoena was se’rved on the Defendant on“
October 16, 1979, Plaintiff's Exhlblt Number 1, Subpoena, October lO, 1979.

14. The Defendant failed to advise Robert Vlerheller of elther the -

hear:.ng set for November 5, 1979, or the subpoena J.ssued to Robert Vlerheller, o

but that Robert Vierheller was 1nformed of the scheduled hear:.ng by h.'LS wife,

Mieko Vierheller, on or about November 2, 1979, at a supennarket in I-Iavelock, “

North Carolina.
15. After being informed of the hearing set for November 5, 1979, by
his wife, Robert Vierheller telephoned the Defendant who advised Robert -

Vierheller that he, the Defenda.nt,rviould seek a postponement of the hearn.ng, ot

and that Robert Vierheller did not have to go toCourt on Nove"nber 5 ,. 1979,.
and that the Defendant would contact Robert Vierheller at a later time
when he was needed. | -

16. ' On November 5, 1979, the Defendant fa.led on behalf Of Robert

Vierheller a voluntary dismissal, without prejudice, pursuant to Rule 41 (a)

of the Rules of Civil Procedure, Plaintiff's Exhibit Number 1, Notn,ce [of:

Voluntary Dismissal], November 5, 1979.

17. The hearing on Mieko Vlerheller 'S countercla:un proceeded on ',
November 5, 1979, and both the. Defendant and Robert Vlerheller ’ upon the
advice of the Defendant, failed to attend the hearing. - :

18. The Judge Presiding entered judgment in favor of Mieko Vierheller,
which judgment was reduced to writing by order ~dat“e‘d‘ andexecuted on |
March 12, 1980, Plaintiff's Exhibit Nmnber“l, ;Order, March 12; \198‘0‘4."

19. On November 21, 1979, the Defendant filed on behalf of Rebert

Vierheller a second complaint seeking absolute divorece based on one*-ye“ar's‘

separation from October 31, 1978, in Craven County, District Court DlVlSlon,
File Number 79—CvD-l438 Plalntlff's Eth.b:Lt Number 2, Compla:.nt.

20. Mieko Vierheller was served with the second Complalnt, file ~nimiber '

79-CvD-1438, Plaintiff's Exhibit Number 2, Alias and Pluries Summons, on

January 18, 1980.

21. Mieko Vierheller was granted an . extens:.on of tJ.me to, fa.le answer ,
unt:.l March 19, 1980, Plaintiff's Exh:x.blt Number 2, Order for Extens:.on of
Time.

22. On or about March 18, 1980, Charles William Rafer, served on the

kmw-«pmmn w-'

Defendant a certified copy of the order based on the November 5, 1979, hearlng a

which sald order was executed on March 12, 1980.
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23, On March 19, 1980, Mieko Vierheller filed answer to the second
complaint, file number 79—CvD—l438, Plaintiff's Exhibit Number 2, Answer.
24, On March 21, 1980, the Clerk issued an execution on the order

entered in the f::.le number 79-CvD-921, executed on March 12, 1980, Plaintiff's

Exhibit Number 1, Executlon, which was served on Robert Vierheller shortly l

25. Robert Vierheller contacted the Defendant concerning the execution
shortly after being served, the Defendant advised Robert Vierheller not to
worry, that he Wouj.d file an appeal and that Robert Vierheller would not
have to pay the amount being executed on.

26. The D‘efeﬁdant failed to file any appeal in 79-CvD-921 at that time.

é?. On April 14, 1980, the Deféndant filed a motion to grant Robert
Vierheller relief éursuant to Rule 60 (b) (5) of the Rules of Civil Procedure,
Plaintiff's Exhlblt Number 1, Motion, April 14, 1980; but the Defendant
did not calendar tlfle matter at the time.

28. In late May, 1980, the Sheriff's Departinent contacted Robert ‘

Vierheller concerning the execution; Robert Vierheller, in turn, contacted
the Defendant who drafted a letter dated May 27, 1980, Plaintiff's Exhibit
Nurber 12, addressed to the Sheriff's Department of Craven County and directed
Robert Vierﬁeller to deliver the letter to the Sheriff's Department, and
further to the Havelock Police Department.

29. Also, onMay 27, 1980, the defendant made a calendar request for
a hearing on June 9, 1980, on the motion heretofore filed on April 14, 1980,
Plaintiff's Exh.lblt Number 1, Calendar Request, May 27, 1980.

3;0,. On June 4, 1980, two show cause orders were issued to Robert
Vierheller, directing him to appear on June 30, 1980, to show cause %y he
should not be held in contempt for failure to comply with the orders of

Court; the Order of Court being dated March 12, 1980, and being based on

the hearing of November 5, 197¢9. ' '

3;1. On June 9, 1980, Robkert Viefheller went to the courthouse for the lj
hearing of the motion dated April 14, 1980, Plaintiff's Exhibit Nutber 1,
Motion, motion dated April 14, 1980, prepared by the Defendant. The
Defendant failed to appear, but did ask the Judde Presiding to continue the
hearing of the nlatfer by letter to the Court dated June 9, 1980, Plaintiff's
Exhibit Number 15, which arrived after Court had begun, which request was




32. On June 30, 1980, Robert Vlerheller appeared 1n Court pursuant

to: the show cause orders. . The Defendant agaln falled to appear but d:Ld ask‘ S
for a continuance by a letter to the Court dated June 30 1980, Plalnta.ff 1. : |

Exhibit Number 16, which arrived after Court began, and the Judge Pres:LdJ.ng’

continued the cause until July 2, 1980. -

33. on July 2, 1980, the hear:Lng was held in the cause, and the Judge a

Presiding entered an order f:.ndlng Robert Vlerheller 1n w:Lllful contempt,
giving Robert Vierheller th:l.rty (30) days to corrply, and denn.ed the motlon |
filed on April 14, 1980, by the Defendant, Pla:.nt:.ff's Exhlblt Number 3, |
Minutes of June 30, 1980 sess:Lon, Pla:nt:z.ff's Exhlb:.t Number l, Order of
August 27, 1980. - | | LT

3‘4. The Defendant again advised Robert Vlerheller that he would not ’
have to pay the amount of the order, and that an appeal would be taken.

35. On July 11, 1980, the Defendant s:.gned a Not:.ce of Appeal frcm '
the July 2, 1980 hearing; but the Defendant’ dn.d not flle the Not:l.ce of Appeal
until July 15, 1980, Pla_mtlff 's Exh:.blt Number l, Not:.ce of Appeal, whlch
constituted more than ten days from the entry of the order bemg appealed,
did not serve the opposing counsel with such Notlce of Appeal and dJ.d noth:mg
further to perfect said appeal. ' |

36. On August 27, 1980, the Defendant was served w:Lth a copy of the

written order entered pursuant to the. hear:.ng of July 2 1980. 'I'hn.s order ‘

provided for a hear.mg on Septenber 8, 1980 Plalntlff's E:du.blt leber l, |

Order of August 27, 1980. The Defendarit failed 0 adv:.se Robert Vlerheller, b

‘his client, of the provn.s:l.ons of thé order schedul:.ng -a hear:mg for

Septémber 8, and the Defendant failed te appear in Court at the scheduled
hearmg on September 8, 1980. o
37. On September 18, 1980, Rebert Vlerheller learned that there had

been a hearing set for September 8.

3,8. On September 19, 1980, Robert Vlerheller contacted the Defendant J.n I

person in Defendant's office in New Bern, North Ca.rollna r and dn.scharged
him from further representatlone | | | | »

39. When Robert Vierheller 'dii.scharged the Defer’idant,'~ thébéfehdant“»

required Robert Vierheller to sign a release before turn:mg over the flle )

t6 Robert Vierheller, Plaintiff's Exhlblt Number l, Release, Plamtlff'

Exhibit Number 2; Release; Plalntlff's EXhlblt Number 21, Release. o
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' canplied with the ;order of March 12, 1980, by paying one thousand nine

‘result in any pre:‘judice to Robert Vierheller.

.State Bar as folldws:

|| failing to attend the November 5, 1979, hearing, or give due or adequate

and handled a legal matter without adequate preparation under the

-6~

40. - Robert Vierheller thereafter began representing himself and

hundred ninety doﬂlars ($1,990.00) ; of which one thousand three hundred

forty dollars ($1,%3;40.00) was paid to his wife, and six hundred fifty

dollars ($650.00 ?to Charles William Kafef, all pursuant to the orders l
of the Court th.ch were ekecuted on March 12, 1980, Plaintiff's Exhibit
Number 1, Order oﬁ March 12, 1980. .

41. By the paylnent of such sum, Robert Vierheller was purged of the
contempt finding wh:.ch Was. theretofore existing against him.

42. The mféndmt failed to file a motion in Court to withdraw until
Novérmber 3, 1980, and filed it then only after the Court delayed proceeding
and redquested the iDefenc’i'au'lt to prepare and file a motion to withdraw,
Plaintiff's EXhlblt Number 1, Motion to Withdraw; Plaintiff's Exhibit Number
2, Motion to Withdraw.

43, The failure to file the Motion to Withdraw with the Court did rot

Based upon the totality of the evidence and the foregoing FINDINGS OF '

FACT, the Hearing Committee CONCIUDES AS A MATTER OF LAW:

- CONCLUSIONS OF TLAW

The conduct of the Defendant, Reginald L. Frazier, was in violation
of North Carolina ;General Statute 84-28(b) (2), in that the Defendaﬁt
violated tihe Code 'of Professional Responsibility of the North Carolina

|

1. By failing to notify ‘his client of the hearing set for November
'5,. 15.3.7‘9,' and of .the subpoena issued for the production of documents or
Object, the Defenciant neglected a legal 'matter entrusted to him, in
vielation of Disciplinary Rule 6~101(a) (?;) of the Code of Professional

Responsibility of the North Carolina State Bar.

2. By advisi;lpg his client not to attend the November 5, 1979, l

!
hearing; by filing the voluntary dismissal of his client's claim; and by

notice to the Court of his reasons for not attending, when a counterclaim
i

by the opposing party was pending and the matter being calendared

for hearing, the Defendant neglected a legal matter entrusted to him

circumstances then and there existing in violatien of Disciplinary
. | ’ : .
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Rale 6-101(A) (3), and 6-101(A) (2),. of the Code Of Professional Responsibility |

of the North Carolina State Bar.

3. By failing to take appropriate steps or t;mely flle approprlate
process in March, 1980, upon receipt of the March 12 1980 order, the
Defendant neglected a legal matter, hgndled a legal matter wathout adequate
preparation under the circumstances in violation of D:Ls01p1:!.nary R.lle 6-101
(®)(3) and 6-101(a) (2) of the Code of  Professional Responsn.blllty of the .
North Carolina State Bar. ' “

4. By failing to timely and lprope,r’lyé file the notice of appeal in
July, 1980, the Defendant neglected a legal matter entrusted to him, handled
a legal matter without adequate preparatlon under the cmrcumstances then and
there existing, in violation of Dlsc1pllnary Rule 6-101(A)(3), and 6-101
(a) (2), of the Code of Professional Respon51b111ty of the' Nbrth Carollna
State Bar. |

5. By failing to advise his client of the hearing scheduled‘for
September 8, 1979, and by failing to attend that hearing or take other
appropriate measures concerning that hearlng, the Defendant neglected a
legal matter entrusted to him and handled a legal matter w1thout adequate
preparatlon under the circumstances in violation of Dlsc1pllnary'Rule
6-101(A)(3) and 6-101(a) (2) of the Code of Profess1onal Respons1b111ty of
the North Carolina State Bar.

6. By having his client sign the release dated September 19 1980, o
with the wording of the same as it appears in Plalntlff's EXhlblt Number l,
Release, Plaintiff's Exhibit Number 2, Release, and Plalntlff's EXhlblt
Number 21, the Defendant attempted t6 exonerate himself frqmtor lrmlt.hls 
liability to his client for his personal malpractice ia vioiation of
Disciplinary Rule 6-~102(A) of the Code of Profess1onal Respons;blllty of the
North CarolJ.na State Bar. ' ‘ | ‘ o

These FINDINGS OF FACT AND CONCLUSIONS OF LAW, are unam.mously agreed |
to by all members of the Hearing Committee present.

This the ~ §Z — day of September, 198

N7 Oebirne Tee, Ch I
Disciplinary’ Hearlng Ccmmlttee
The North Carolina State Bar

(Signatures continued on following page.) -
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NORTH CAROLINA BEFORE THE = -
‘ DISCIPLINARY HEARING COMMISSION
WAKE COUNTY ' " OF THE .=
S ‘ NORTH CAROLINA STATE BAR
. 8LDEC 4

THE NORTH CAROLINA STATE BAR,
Plaintiff,
¢

—VS- ORDER

REGINALD L. FRAZIER, Attorney,
Defendant.

e et Nt e e et N

THIS CAUSE was heard by the undersigned Hearing Cc‘mnittee of the -
Disciplinary Hearing Commission of the North Carolina State Bar on Frlday,
August 28, 1981, and on Saturday, August 29, 1981. | |

Based upon the Findings of Fact and Conclusions of Law entered in this .

cause, the Committée enters the following ORDER:

1. That the Defendant be, and is hereby, suspended fram the préétic’e‘

of law for a perlod of twelve (12) months ccxrmenc:.ng thlrty (30) days after -

service of this Order upon the Defendant or afflxmat:.en of tl'u.s Order on

appeal.
2. Defendant shall surrender his license and his menbership -card o

the Secretary of the North Carolina State Bar, who will maintain it in his

possession for the duration of the suspension.

This the 5 -Q- day of September 1981.

3. That the costs of this proceeding shall be taxed to the Defendant. ”

Dlscn.plmary Hea.rn.ng Ccmnlttee
The North Carollna State Bar

Ll
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