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----------------~ORETBE 

DISCIPLINARY HEARING COMMISSION 
OF THE 

NORI'H CAROLINA STATE BAR 
80 DHC 19 

----------------------------------" -~----------------------------~----. --~----
THE NORI'H CAROLINA STATE eAR, 

Plaintiff . , , 
-vs-: . 

GENE GURGANUS, Attorney, 
Defendant 0 

) 
) 
) 
) 
) 
) 
) 

FINDINGS OF FACT 
AND 

CCNCLUSIONS OF LAW 

--------~----------~-------------~--~--------~--------~-----------------~---

THIS CAUSE was p.eard before a duly apy;::cinted Hearing Ccmn.i.ttee of 

the Disciplinary Hearing com:nission composed of E. James Moore, Chairman; 

Garrett Bailey; and t.eander ~·Drgah on February 13 and 14, 1981, at the 

North Carolina State: Bar BUilding. The Plaintiff was represented by 

David R. Johnson, Esquire, and the Defendant was present and represented 

by Ron Dilthey, Esquire of the Wake COunty Bar. UI?Oh the conclusion of 

the presentation of ~vioehce and the arguments of the respective counsel, 

the Conmittee makes the following FINDINGS OF FACT AND CONCWSIc::r:;rS OF 

LAW: 

F!NDINGSOF FACT 

First Claim,for ~lief 

The Heari:ng Comhittee finds that the State Bar did not prove the 

allegations in the First Claim for Relief by clear, cogent, and convincing 

evidence. 

Sel:X)nd Claim .for Relief . 

The Hearing Conun:i. ttee finds' the following facts by clear, cogent, 

and convincing evidence: 

1. That the Plamtiff, The North Carolina State Bar, is a l:ody duly 

organized under the laws of North Carolina and is the proper' party to bring 

this proceeding under the authority granted it in Chapter 84 of the General 

Statutes of North Ca:!tolina, and thE? Rules and P.egulations of The North 

carolina State Bar prc:mulgated thereunder. 

2. The Defendant, Gene Gurganus, was admitted to The ~~orth Carolina I 'I State Bar on October ,10, 1973, ahd is and was at all times referreq to 

herein, an Attorney at Law, licensed to practice law in the State of North 

I 
carolina, subject to ,the Rules, Regulations, Canons of Ethics and Code of 

Professional ReSI?Onsjpility of The North Carolina State Bar and of the iaws 

of the State of North carolina • 

. _ ,3~~ I' .... 
f , 



.. . ,. .. . 

I
"-'-:~ ,. 

, ' ,', 
, ',I, 

'. :..-.... 

'I" 7\ 
, 

, , 
-" -~ .. 

, 
- (. 

-2-

3. At and during all of the times hereinafter re:i:erroo to, the 

Defendant was actively epc;r,9.ged in the practice of law in the State of 

North Carolina androaintained a law office ~ the Ci 1:y of, J~~sonville" 

Onslow County, North carolina. 

4. All parties are properly before the Hearing ,¢ontQittee'Mdthe 
- ~ 

Hearing Canmittee has jurisdiction over; the Defendant and the subject 

matter. 

5. On October 21" 1975, one Jami~ Sharpe, the minor daughter of 

Mr. James F. Sharw, was hit py an autal:obile while att~q.p.g ,to c,rOS$ 

a highway. The autonobile was owned by the Uni tedS:t;:ates NQ-VY ,Sncl was 

driven by an employee 'of the United States ~'1avy. -At thE:! time of the 

accident Jamie Sharpe was q. student at Onslow Academy, a pr:).vate schOol 

owned and operate¢!. by Quality Education, Inc., a non-profit corix:>ration. 

Jamie Sha;q)e had been a passenger on a school bus owned by QUality' 

Education, Inc., drivert by one Bonnie Hood, a s~dentat, anqan.emPloyee 

of Quality Education, Inc., when the bus broke down. The driveJtaJ,:lowed 

I' Jamie Sharpe to cross the highway to call for help and as Jamie- Sharpe 

was caning back to the bus she was struCk by the ca:i::'." 

6. James F. Sharfe employed the Defendant after the accident to 

represent hiinself and his daughter Jamie to prosecute negligence clainis 
. ". ',' 

against the Unitect States Navy and QUality Education, Inc. 

7. The Defendant settled the claim against the United States Navy 

for $20,000~00 in June of 1977. 

8. In October of 1;978,' the Defendant filed a Canplaint onbehal£ ,of 

James F. Sharpe individually and in his capacity as guardian fo+, lUs 

daughter, Jamie against Quality Educgtion, Inc. and the d+iverQ:E tp,epus 

individually, a copy .of said Canplaint bE;ri.n~ attached to i;:l'l~ C~l¢nt in 

this cause as Exhibit ~ and incbrpo~ated by reference as if pqlly s~t o~~ 

herein. Attorney Carl Milsted entered an appearance qn behalf 0:1: Quality 

Education, Inc. anq the driver in November of 1978, by f:j:l~g,Motions~ 

9. At the t:ine of f:i.ling the suit James F. Sharpe was Chai~ of 

the Board of Directors and President of Quality Educatiop, InC~: 

10. The Defe~t had a continuing professiob~ relationship at the 

t:i.rce witll James F. Sharpe and had no professionql. relatiGnehip ,with 
11 

1\ Quality Education, Inc. 

I 
I 

11. During the s:pring of 1979 quality Education, InG., ran l.n1;:O 

~inancial difficulties. James F. Sharpe invited the Defendant to dis~s' . . , 
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the ramifications of the Bankruptcy Act with the Board of Directors of 

Quality Education, ;Lnc. in l-lay of 1979. Subsequently, the Board of Directors 

decided to employ the Defendant to represent the corporation in bankruptcy 

and the Defendant accepted this enployment. The Defendant was still repre- I 
senting Plaintiff ~ the canplaint against the corporation, Exhiliit B. 'II~' ' 

12. On june 7:, 1979, the Defendant filed on behalf of Quality Educati6t~ , 

Inc., a petition in' bankruptcy under Chapter XI arrangements. On J~y 2q, 

1979, an arrangement was filed with the court and on July 31, 1979, the 

court issued its or?er for First Meeting of Creditors, which included a 

provision staying C9tl.tinuation of any court: proceedings against Quality 

Education, Inc. 

13-. That a notion to strike the punitive damages paragraphs of the 
I 

COrrq;:>laint in 78-CVS":'103l, Onslow County, Exhibit "B" attached to the 

COt1plaint in this action, was filed on Novanber 2, 1978" on behalf of 

Quality Education, Inc. and on November 28, 1978 on behalf of Bonnie Hood 

and that Gene Gurganus amended the Ccmplaint on January 23, 1979 to d~lete 

the paragraphs rela~g to punit;.ive damageS. I' 
14. That an AnsWer was filed in 78-cv5..,.1031 on behalf of Quality: Edl..1,;\\ bnJ 

Inc. on July 16, 1979 and on behalf of Bonnie Hood on August 3, 1979. 

15. The Defendant, while· employed by one Janes F. Sharpe, to represent 

him individually and in his capacity as guardian for his daughter Jamie, had 
I 

instituted a civil action against Quality Education, Inc., and the driver 

of a vehic:Le owned by Quality 'Education, Inc., to reCOver for certain personal 

injuries received by the said Jarrd.e Sharpe, duaghter of james F. Sharpe, 

arising out of an a~tbrnobile accident. 

16. Initialir,: Ws action sought actual and punitive damages, but that 

by amendmerit of the Complaint prior to the matters, herein referred to I the 

action for punitive aamages was dropped by the plaintiff. 

11. That while, the action was still pending the Defendant was aplPrc)aC:t1§l 

by his client, James F. Sharpe, who at that 'time was also president of 

Quality Education, Inc., and was asked to attend a board meeting of Quality 

/ Education, Inc., to ~scuss ,with the board various aspects, manners, and 

methods of bankruptcy, which the corporation was then considering. 

18. The Defendant attended the meeting and discussed with the board 

of directors of the corporation that various methods were available by which 

bankruptcy should be' accomplished. 

·-385, 
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19. That the Defendant did not know at that time Whether or not his 

demand in the civil ?lction for damage;; for injuries to' ;:ramie Sl1a:t:'}?e exceea~ 

the insurance coverage of Quality Education, Inc. and he made -no independent 

judgment whether or not he would be obtaining an excess judgnent against the 

defendant, Quality Education, Inc. if he prevail~ on his· orig~l suit. 

20. While the Defendant +nay have be!9I) infoJ:ll1eQ. br hi$ client·, J~p F. 

Sharpe, who was then president a.nCl cha~ of the board of the. defenqant" 

Quality Education, Inc. that the bOard members knew of' the facttAat: the 

Defendant represented Mr. Sharpe in the cf viI action against. the ootpQration, 

the Defendant took no positive actioI:l on his own account ~ so' adyise-rnembers 

of the board of direcl::Ors, but instead relied on the statement made to h:im 

by Mr. Sharpe. In accepting this employment and failing to advise the beard 

of directors that he represented a claimant against. the ,co+.'PQl,:'~tion o:n a 

tort action and attempting simultaneously to render legal advice. to the 

Corpo~ation, the Defendant placed himself in the pbsi tion where the gr~at 

pbssibility existed that he could not exercipe independent professional ' 

judgment on behalf of his initial client, Janes F. Sharpe 9r lii:s new client, 

CRtality Education,' Inc. 

21. Subsequent events mayor may nqt have _ established c;my ~ -by way of 

of a ~inancial nature to QtJality Education, ,Inc~ orper~ps even toy~s 

Sharpe. This factor was not known tb the Defenc;1a;nt at- 't'h$ time he a¢cepted . 

~loyrrent, and in doing so he ran an extremely high risk of <;:omJ?romi,sing 

the independent professional judgment so necessaxy to him ip the given 

situation and to the appropriate practice of law under the code of :i?rofessio:pal, 

Responsibility. 

CONCLUS:):QN OF !»I 

First Cl~ fqr Relief 

The Hearing Catrmi ttee concludes as a matter of law the The N,ortp Carolina 

State Bar has failed to prove the allegations of the First Claim for Relief .• , 

Second Claim for Relief 

Based upon the yINDINGS OF FACI' entered above on the Secondclaini: for 

Relief, the Hearing Carrmittee CONCLUDES AS A MA'ITER OF LAW: 

1. That th~ Plaintiff, Th~ North carolina State Bar; is- a, body- duly 

organize¢!. under the laws of North Carolina and is th~ proper party to pring I 
I 

tnis proceeding under ~e authority granted it in thaptE?r 84 of 1:71e General J-
_ _ I 

Statutes of North 4trolina, and the Rules apd RegW:ations Of '!'he No::ct:h C~olina. 
- . 

State Bar prc:mulgated thereunder. :'11 ''l. ... :. 
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2. The Defendant, Gene Gurganus, was admitted to The North Carolina 

State Bar on October 10, 1973, and is arid was at all t:ilnes referred to herein, 

an Attorney at La~, licensed to practice law in the State of North Carolina, 

subject to the Rules, Regulations, Canons of Ethics and Code of profeSSiOna]l~ 

Res};X)nsibility of ";('he ~orth Carolina State Bar and of the laws of the State , 

of North Carolina.' 
I 

3. All parties are properby before the Hearing corrmi ttee and the Hearing 

Camnittee has juri~ction over the Defendant and the subject matter .. 

4. The conduct of the Defendant was in violation of North carolina 

General Statute 84-28 (b) (2) as a violation of Disciplinary Rule 5...,105(A) of 

the Co¢le 0;1: l?rofes~ional Resp:msibility in that 1;:>y accepting employment 

from Quality Education, Inc. at. the time that he was pursudng a 'civil action 

against the carrpany, which civil action is still pending at the time of the 
i 

hearing of this cal;:tse, the Defendant accepted employment where the exerciSe 

of his independent professional judgment in behalf of his original client 

anQ. his new client was likely to be adversely affected. 
i 

5. The North, Carolina State Bar has failed to prove a violation of 

Disciplinary Rule ?-104(A) of the Code of Professional Responsibility. 

This the /7{' day of 1/1tz--1 c..L . , 1981. . 
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NORI'H CAroLINA 
I ' 

WAKE COUNTY I -. ~ I , • ,r,,\ \ • 
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~bRE 'rHE 
DISCIPlJINARY' IiEAR!NG' CoMMISSICN 

OF TEE, 
NORI'H CAROLINA STATE: BAR. 

80 DHC 19 

-------------~---~-~---~----------,.----------------~----~~~--~---~~~----~-----

TEE NORI'H CAROLINA STATE BAR, 
P1aintd.ff, 

-vs-

GENE GURGANUS, Attorney, 
Defendant. 

) 
) 

~ 
, ) 
) 
) 

. ORDER 

----~~---~------------~----------~---------------~---~--~--~-~~~---~--~-~~--

THIS CAUSE was heard before a duly appointea. Hearing Camnittee of the 

Disciplinary Hearing Carrmission canposed of E. James Moore, Cha.t~; 

GarJ;ett Bailey; and Leander furgan on February 13 and 14, 1981, at the, 

North Carolina stat!: Bar Bui14ing..The Plaintiff wal\3 rep;resent$d by 
, . ~ ~ 

David R. Johnson, Esquire, and the Defendant Wc1$ present and represented 

by Ron Di1they, Esquire of the Wake County Bar. Based. upon ,the 'evidence 

and ct+gmnents of counsel ahd the FINDINGS OF FACI' AND CONCLUSIoNS OF rAW 

I entered in this cause, the Hearing Cqmmittee hereby ORDERS, AlXJtJOOES, AND 

"I DECRESS that: 

1. The First Claim for Relief is dismissed wi t1:1 re~pect,to all 

allegations contained therein; 

2. With regard to the .second Cl9im for Relief, discipline. shall ~' 

.irrg;:osed upon the Defendant for a violation of Discip1ina:ry~e 5-).05:(1\) ; 
- , . . 

3. The discipline irrq;osed upon the Defendant for $aid. violation will be ' 

a . Private 'Repri1pand issued by the C~ of the Oisc:i.p:l:i.p~ Hearing 

j, COmnission pursuant to Rule 23 (A) (1) of the Discipline and D:i.sba.tinent. ' 
II 
!I 
Ij 

r 

II 
II 

II 
!I 
I 
I 

II 
, I\! 

! 
I 

,! , 
I 
II 

Rules; and 

4. The costs of the Second Claim for Re1,ief are hereby taxed to :the 

Defendant. 

This the -:;~II""" __ day of _ ..... $; .... ·-rw-0 .... ~d .... '/" ..... ~~'-'·--.::;; ......... '--_.--...,.,.,...---'-,....., 1981. 

Garie1tt Bailey. -r' . \ 
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