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THE NORTIT CAROLINA STATE AR,

Plaingilt FINDINGS OF FACT.
CONCLUSTONS OF AW,
v, AND CONSENT ORDLER
OF DISCIPLINE

SUSAN E.HYATT. Attorney. }

Defendant l

This matter was considered by a hearing committee of the Disciplinary Tearing
Commission composed of 1. Richard Kane. Chaie. and members b Michacl Booe and
Michacl J. Houscer. Jennifer AL Porter represented the Plamtitt the North Caroling State
RBar. Dudley A. Witt represented the Defendant. Susan T Hyatt, Both parties stipuiate
and agree (o the findings of fact and conclusions ol ks vecited in this consent order and
to the discipline imposed. Defendant freely and voluntarily waives any and all right o
appeal the entry of this consent order of discipline. Based upon the stipulations ot fact
and the consent ol the parties. the heasing committee hereby [inds by clear. copent. and
convineing evidence the Tollowing:

FINDINGS OF FACT

b, Plaintit, the North Carolina State Bar ("State Bar™). 15 a body duls
areanized under the tows ol North Carolina and is the proper party to bring this
proceeding under the authority granted it in Chapter 84 of the General Statutes of North
Carolina. and the Rules and Regulations of the North Carolina State Bar (Chapter [ ot
Trtle 27 of the North Carolina Administrative Code).

2. Defendant. Susan 2, Hyvatt ("Hyan™). was admitted to the North Caroling
State Bar in 1992, and s, and was at all times referred 1o herem. an attorney at baw
licensed to practice in Noeth Carolina. subject to the laws of the State of North Carolina.
the Rules and Regulations of the North Caroling State Bar and the Revised Rules of
Prolessional Conduct.

3. During all or part of the relevant periods referred to herein. Hyatt was
engaged in the practice of Taw in the State of North Carolina and maintained a law oflice
in Favettevitle, Cumbertand County. North Carolina.

4. Hyatt was properly served with process. a hearing in this malter was sel.
and the matter comes before the hearing committee with due notice o all parties.



3. In the course of Hvatts practice ol law. she muaintained a trust account for
chicnt funds at First Citizens Bank under the navie of Susan . Flvatt, PAL account
number ending in the digits 3803,

6. Hyatt hired Judith Wood ("Wood™) as a paralegal in or about Aprid 2003,
Wood worked from a location away Trom Hyatt's olfice.

7. [ivatt delegated all aspects of the real estate closings performed by ber law
firm o Wood. including but not limited to contacts with lenders. HUD-T Sertlement
Stalement preparation. deposits and disbursements to and from the trust account. and
reconciting the trust account.

8. Although Hyatt delegated these duties to Wood and aliowed her to work
from a location away from her office. Flyatt cemained responsible under Rules 11522,
FoES-3(d). and 5.3(b) of the North Carclina Revised Rules ol Professional Conduct 1o
protect client funds. to maintaimn client ledgers for each elient with funds in her trust
account. to reconcile her trust account guarterlv. and to supervise her assistants and have
sufficient measurey in place o ensure their conduct complied with the Revised Rules of
Professional Conduct.

9. While condueting the real estate closings for Hyatl. Wood engaged in
fraudulent conduct. 1n at Teast seven (7) real estate closines. Wood falsitied or altered
certified checks o make it appear the borrower brought the money listed on the FTIUD-|
Settlement Statement to the closing when in fact the borrewer had not. Wood provided
copies of one or more altered certilied checks to the tender to mistead the fender
regarding satisfaction of a lender’s requirement. Although the falsified certitied checks
were shown to the lender. they were not deposited into Hyatts trust sccount or used to
[und the disbursements fisted on the HUD-1 Setttement Statement. Wood re-used the
same set of altered checks in this manner in multiple real estate transactions,

j4). Flyatt was not aveare that funds shown on HHUD-T Scttlement Siatements
was nat actually being received and disbursed by her firm in closings.

I'. yatt failed to supervise Wood and Wood's conduct in the real estate
closings conducted by Wood lor Hyalt.

12 Hyatt did not personally conduct quarterly reconcilistions of her trust
account between April 2005 and August 20060,

13. Hyatt did not ensure Wood conducted accurate quarterhy reconcihations ol
Hyatt's trust account between April 2005 and August 2006,

B Fyatt did not personally maintain ledgers containing a record of receipts
and disbursements for cach person or entity from whem and for whom funds were
received and held in trust along with o current client balance per client (rom Aprit 2003
through August 2006,



I3, Hyvatt did not ensure Wood maintained accurate ledgers containing o
record of receipts and disbursements for each person or entity from swhom and for whom
funds were received and held i trust along with a carvent client balance per elient from
April 2005 through August 2006.

i6. Alter discovering Wood™s fraudulent conduct. Hyatt was assisted by
Woaod's sister. Sharon Plachinski ("Plachinski™) an employee of Flvatt™s Hrm. in the
process of identitying files that might have invelved Wood's traudulent conduet.
Plachinski atso assisted Flvatt with handbing other matters related to her real estate
practice.

7. Hyait delegated all aspects of the real estate closings performed by her law
firm to Plachinski. including but not limited o contacts with lenders. TUD-1 Settlement
Statement preparation. deposits and disbursements to and tfrom the (rust account. and
reconciling the trust account.

I8, Although Flyvat delegated these duties to Plachinski. Thvatt remained
responsible under Rules 113220 LE3-3(d). and 3.3(0) of the North Caroling Revised
Rules of Professional Conduct o protect ¢lient funds. to matntain client ledgers for each
client with funds in her trust account. 1o reconcile her trust account quanterly. and o
supervise her assistants and have suftficient measures in place to ensure their conduct
complied with the Revised Rules of Professional Conduct.

19, Between abowl November 2000 through February 2007, Plachinski
misappropriated lunds from Hyatt's trust account. In several instances. the payee name
was altered from the onginal fegitimate payee w Plachinski on checky issued from
Pvatt™s trust account. These ehecks were negotiated by Plachinski.

20. Hyatt was not aware that Plachinski was converting o hersell funds from
the trust account or that Plachinski was othenwvise misappropriating funds from Hyat's
trust secount,

21 Hyatt tailed to supervise Plachinski's access and use of Thvatts wrust
aecaunt.

22, Hyatt did rot personally conduct quarterly reconciliations ol her trust
account between August 2006 and Aprit 2008.
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23, Hvate did not ensure Plachinski conducted accurate quarterty

reconcibiations of Hyalt's trust account between August 2006 and April 2008.

24, Hyat did not personatly maintain ledgers containing a vecovd of receipts
and disbursements for each person or entity from whom and for whom funds were
received and held in trust along with a current client balance per client from August 2006
through April 2008,

23, Hyvatt did not ensure Plachinski maintained accurate ledgers containing a
record of receipts and disbursements for each person or entity from swhom and for whom



funds were received and held in trust along with a current client balance per client lrom
August 2006 through April 2008,

CONCLUSTONS OF AW

b, Al the partics are properly before the hearing committee and  the
committee has jurisdiction over the Defendant. Susan B, Thvat, and the subject matter.

2. Flvalt's conductl. as set out in the Findings of Fact above. constilutes

grounds for discipline as follows:

a. By failing (o personally conduct quarterly reconciliations ol her
trust account and/or by fatling to ensure stall to whom she
delegated the duty of conducting quarterly reconcifiations did so
accuratelv, Fivatt failed to tulfill her duty to conduct quarterly
reconciliations ol her trust account in viekation ol Rule T.13-3:

b. By lailing 1o personally maintain ledgers containing a record ot
receipts and disbursements for cacly person or entity from whom
and for whom Tunds were received and held in trust along with the
current ¢lient balance per chient and/or by Tailing 1o ensure staft 1o
whom she delegated the duty of maintaining such client ledgers did
so accurately. Hyvate failed o Fultil] her duty o matatain a vecord of
receipts and disbursements per client with a current client balance
[or the funds in her trust account in violation ol Rule 1.43-3:

. By delegating all tasks for real estate closings to Wood and failing
o provide the supervision necessary W prevent Wood from
engaging in mortgage fraud in real estate transactions closed by her
lem. Hvatt farled to make reasonable elfforts 10 ensure that the
nonlinwvyer’s condtet was compatible with the professional
ebligations of Thvart in violation of Rule 3.3: and

d. By delecuting bookkeeping and check writing authority for her
trust account to Plachinski and failing to provide the supervision
necessary to prevent Plachinski from embezzling client funds.
Hyati lailed 10 make reasonable eTorts (o ensure ihat the
nondawyer’s canduct was compatible with the prolessional
obligations ol Hyatl's in violatton ol Rule 3.3.

Basced upon the stipulations ol fact and the consent of the parties. the hearing
commitiee hereby [inds by clear. cogent. and convincing evidence the feliowing
additional
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FINDINGS OF FACT REGARDING DISCIPLINE
Hlvatts misconduet is aggravated by the following factors:
a. Multiple offenses: and
b. Stibstantial experience in the practice of law.

Flyat's misconduct is mitigated by the fellowing faciors:

a. Absence of a prior disciplinary record:

b. Absence ol a dishonest or seHish motive:

. Remworse:

d. Timely good faith efforts o make restitution or rectily

conseguences of misconduct. including notifviag the District
Altorney’s Oftice of Plachinski’s conduet: and

. Fulf and lree disclosure 1o the hearing commitlee and a cooperative
attitude toward the proceedings.

The mitigating factors outweigh the ageravating [actors,

Hyatt derived no personal benefit from the misconduct of Wood und
Plachinski and expended substantial personai tfunds to ensure all elient
funds were replaced and o remedy other financial harm caused by
Plachinski’s actions,

Hyatt's fatlure to properly supervise Plachinski and to ensure her clients”
funds were being properly protected enabled Plachinski to commit the
embezziement of client Tunds deseribed herein. Although no client
dishursement was disallowed for insuflicient funds during this timelrame
due to the timing of disbursements and the usage of Tunds that were inthe
trust account. this happenstance does not cure the harm caused by Hyatt's
failure to supervise Plachinski and failure to proteet her clients” funds.

Hyait's failure to supervise her non-attorney assistant and (atlure (o protect
client funds posed a significant threat ol harm to her clients and. i
repeated. poses significant petential harm o tuture clients and the
reputation ot the protession.

Based upon the foregoing facts. entry ol an order of discipline with a
signilicant suspension of Hyatt's law license that is stayed only as long as
Lvatt complies with reasonable conditions is necessary o protect the
public.



Based upon the loregoing lactoss and with the consent of the parties. the hearing
committee hereby enters the following

ORDER OF DISCIPLINDE

1. The Livense of the Defendant. Susan B Tivatt is hereby suspended for
three (3) years. effective 30 davs from service of this order upon Hyati.

~

2. The three-vear suspension is stayed for a period of three vears as long as

Lhvatt complics. and continues to comply during the period ot the stayv. with the Tollowing

conditions:

Hyvatt. at her own expense. will have any and all account(s) into
which she has deposited client funds (hereinalter “trust
account(s) y andited by a Certified Public Accountant (CPA)
within ninety (90) davs of serviee ol this order. Thyvatt wiil provide
the CPA s audit report 10 the State Bar within ten davs of receipt.
Hyatt will remedy any deficiencies identified in the CPA™s auds
and will bring her trust accoung(s) into compliance with the
Revised Rules of Professional Conduct swithin thirty days of
receipt of the audil reporl. Hyatt wilt submit prool ot any remedial
action to the State Bar and 1o the CPA no later than filleen davs
after receipt of the CPA™s report. 1 remedial action wus required.
the CPA will prepare a Final audit report certifving that Thvatts
rust account{s) is/are incompliance with the Revised Rules of
Prolessional Conduct without qualitication or reservation to the
Office of Counsel ol the State Bar no Later than thirty davs alter
receipt of the remedial information from Hyatl. All evaluations.
reports, and services of the CPA will be at Hyvatt's expense:

Hyvatt wifl have a CPA audit her trust account(s) on a quarterly
basis, This audit will occur no fater than twenty-live (251 davs
after the last day of cach guarter (April 250 July 25, October 2350
and January 253 and the CPA will submit the audit report to Flyatt
and the Office of Counsel no later than tteen (13} davs atter
conducting the audit. Al evaluations. reports. and services ol the
CPA will be at Hlvatt's expense:

Phyvatt will complete an accounting course. cither a continuing legal
education course teaching Lrust account accounting practices or
other accounting course with an emphasis on trust accownts and/or
Bduciary funds approved in advance by the Otfiee of Counsel of
the State Bar. Hyatt will complete this course within six months of
service ol this order upon her. Hyatt will provide the Olfice of
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Counsel of the State Bar with prool ot completion ol this course
within ten days of completion.

For the quarter following completion ol this accounting couese,
Hyvatt will personally and without the assistance any ather person:

1. Foreach and every client for whom funds are heid in the trust
account(s) at any time during the quarter. maintain a client
ledger cuntaining a record of receipts and disbursements for
each client that shows the current balance of funds held in the
trust account tor each such person or entily:

1. Maintain these client ledgers on an ongoing basis. updating
cach ledger contemporancously with reeeipt or disbursement of
irust account funds:

ii. Reconcile her trust account(s). totating the mdividual chient
halances shown on the above deseribed fedgers and reconcifing
that balance with the current bank balance for the trust
account(s) as a whele on a monthly basis.

Hyvaut will provide copies of these c¢lient fedgers, her monthly
reconciliations of her trust account(s). and the corvesponding bank
statements to the CPA conducting the audit of her trust account for
that quarter and o the Stale Bar OlTice ol Counsel. such
documents being due 15 days after the end of that quartes:

For the quarter in which Hivatt pertorms the activities reguired in
subscction & of this paragraph 2. the CPA will examine the ledgers
and reconcifiations created and/or maintained by Fvao during thay
guarter. in addition to performing an independent andit of the trust
account(s). if'the CPA finds any deficiencies in hvatt’s
recordkeeping or maintenance of the trust accouni(s). the CPA will
issue a report desceribing the deficiencies. This report will be
provided to Hyatt and the OlMice ol Counsel ol the State Bar in
addition to the report of the CPA™s independent audit ol the trust
account(s) no later than 15 davs after completion of the audit and
review. All evaluations. reports. and services of the CPA will be at
Hyall's expense:

Il'the CPA linds any deliciencies in Hyvatt's recordkeeping or
maintenance of her trust accouni(s). fvatt wilk:

. Correct any deficiencies within ten davs of receipt ot the
CPA s report and provide documentation 1o the OfTice of
Counsel of the State Bar ol the corrective action wiihin ten
days of accomplishing itz and

1. Personaliy create and/or mamtain the records deseribed in
subparagraph d ol paragraph 2 for the subsequent quarter and



fubill the requirements of subparagraphs e. L oand this
subparagraph g of paragraph 2 for such quarter. untif the CPA
finds no deficiencies in HvatUs recordkeeping or maintenancee
ol her trust account(s).

h. The personal recordkeeping by Hyatt described above can be in
addition to any accounting or recordleeping svstens Flvart has
instituted in her office but must oceur independently and without
the assistance ol others. This personal recordkeeping requirement
in no way excuses Hyatl lrom compliance with Rule 113 prior to
taking the accounting course desceribed abuove:

L. Hvatt will be the only signatory on her wrust account{s) and
operating account(s). Hyatt will provide documentation showing
she s the sole signatory on these accounts o later than thirty (30)
days from the eftfective date of this order, Tlvatt must sien afl
instruments disbursing funds from or depositing funds into her
trust and aperating account(s):

I Hyatt will complete a law oflice management course within one
vear of service of this order upon her. Such course can be a
session that s part of o bigger continuing legal education course or
can be an independent course. The law oflice management course
or session shalt be approved in advance by the OlTice of Counsel
of the State Bar:

<. Frvatt will not violate any of the Revised Rules ol Professional
Conduct in effect during the period ol the stay:

3 Hyatl will not violate any laws ol the State of Nonth Caroling or of
the United States during the period of the stayv: and

m. Livatt will pay all costs of this proceeding as assessed by the
Seeretary within 36 davs afler service of the statemient of costs un
her,

3 HHvau fails to comply with any one or more conditions stated in

paragraph 2 above at any point during the period of time the suspension is staved. the
stay of the suspension of her law license may be lifted as provided in § .05 4(x) ot the
North Carolina State Bar Discipline and Disability Rules.

4. I the stay of the suspension 1s fifted and the suspension is activated for
any reason. the DHC may enter an Order providing tor such conditions it deems
necessary for reinstatement of Hyat's license at the end ol the three-year suspension.
Furthermore., Hyatt will have complied with each of the following conditions precedent
to reinstatement:



o, Submitted her Hicense and membership card 10 the Secretary ol the
North Carolina State Bar no later than 30 davs from the effective
date of the order activating her suspension:

b. Complied with all provisions o 27 N.C. Admin, Code Chapter 1.
Subchapter B, § .0124 of the North Caroling State Bar Discipline
and Disability Rules on a timely basis: and

¢.  Taken the accounting and faw office management courses
described in paragraph 2 above.

3. The Disciplinary Hearing Commission will retain jurisdiction of this
matter pursuant to 27 N.C, Admin. Code Chapter 1. Subchapter B. § .01 HH{x) of the
North Carolina State Bar Discipline and Disability Rules throughout the period of the
stayed suspension.

Sizu} ed by the Ch:.li/l‘ with the consent ot the other hearing committee members.
this the _Zz  day of &é‘l@xﬁp{% - 2008,
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T. Richard Kane
Chair. Disciplinary Hearing Commitiee
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CONSENTED TO BY:

Deputy Counsel
Attorney for Plaintift

!éludlcy A. Wkl/
Attorney for Belendant
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Susan F. Hyau S
Defendant




