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State Bar Contacts

Beth McLamb bmclamb@ncbar.gov
Adam Maner amaner@ncbar.gov

The following persons can also be reached by
contacting the State Bar at:

Ethics/Professional Responsibility
(answers inquiries about lawyer’s own conduct)

North Carolina State Bar
PO Box 25908

Raleigh, NC 27611-5908
(919) 828-4620

Address Changes
Kelly Beck kbeck@ncbar.gov
Beth McLamb bmclamb@ncbar.gov
Adam Maner amaner@ncbar.gov

Administration
Tom Lunsford tunsford@ncbar.gov
Sandra Melvin smelvin@ncbar.gov

Attorney-Client Assistance Program (receives
complaints from clients)
Judy Treadwell jtreadwell@ncbar.gov
Melanie Kincaid mkincaid@ncbar.gov
Sandra L. Saxton ssaxton@ncbar.gov

Certificates of Good Standing
Kelly Beck kbeck@ncbar.gov
Beth McLamb bmclamb@ncbar.gov
Adam Maner amaner@ncbar.gov

Client Security Fund (reimbursement for client-
victims of lawyer theft)
Root Edmonson redmonson@ncbar.gov

David Frederick dfrederick@ncbar.gov

Continuing Legal Education
Debra Holland dholland@ncbar.gov
Lori Nicolicchia Inicolicchia@ncbar.gov
Emily Oakes eoakes@ncbar.gov
Michelle Powell mpowell@ncbar.gov
Jennifer Slattery jslattery@ncbar.gov

Disciplinary Hearing Commission (DHC and final

disciplinary orders)
Dottie Miani (clerk) dmiani@ncbar.gov

Alice Neece Mine amine@ncbar.gov
Suzanne Lever slever@ncbar.gov

Nichole McLaughlin nmclaughlin@ncbar.gov
Tom Lunsford tlunsford@ncbar.gov

Fee Dispute Resolution
Luella Crane Icrane@ncbar.gov
Krista Bennett kbennett@ncbar.gov

Grievance Records
Sonya Sells ssells@ncbar.gov
Becky Carroll bearroll@ncbar.gov
Wondella Payne wpayne@ncbar.gov
Maria Brown mbrown@ncbar.gov
Heather Page hpage@ncbar.gov

IOLTA (Interest on Lawyer's Trust Accounts)
(919) 828-0477
(888) 828-1718 (toll-free fax)
PO BOX 2687
Raleigh, NC 27602-2687

General email: iolta@ncbar.gov
Evelyn M. Pursley epursley@ncbar.gov
Claire Mills cmills@ncbar.gov

Sonja Puryear spuryear@ncbar.gov
Pam Smith psmith@ncbar.gov

Lawyer Assistance Program
PALS/FRIENDS (confidential program)
Don Carroll nclap@bellsouth.net
Ed Ward eward@ncbar.gov
Towanda Garner tgarner@ncbar.gov
Ph: (800)720-7257

Web: www.nclap.org

Membership Records
Tammy Jackson tjackson@ncbar.gov
Kelly Beck kbeck@ncbar.gov

Office of Counsel (prosecution of lawyers)
Katherine Jean kjean@ncbar.gov

Paralegal Certification
Alice Neece Mine amine@ncbar.gov
Tara Wilder twilder@ncbar.gov

Professional Organizations (registers p.c./p.l.l.c’s )

Tammy Jackson tjackson@ncbar.gov
Adam Maner amaner@ncbar.gov

Pro Hac Vice Registration
Martha Fletcher mfletcher@ncbar.gov

Publications/Media Kits
Jennifer Duncan ncbar@bellsouth.net
Martha Fletcher mfletcher@ncbar.gov

Publication Orders
Jennifer Duncan ncbar@bellsouth.net
Martha Fletcher mfletcher@ncbar.gov

Specialization
Alice Neece Mine amine@ncbar.gov
Denise Mullen dmullen@ncbar.gov

Lanice Heidbrink lheidbrink@ncbar.gov

Student Practice Certificates (for 3rd year law
students)
Dottie Miani dmiani@ncbar.gov

Trust Account Random Audits
Bruno DeMolli
c/o Dawn Whaley dwhaley@ncbar.gov

Unauthorized Practice of Law
David Johnson djohnson@ncbar.gov

State Bar Officers

Barbara B. (Bonnie) Weyher - President
One Bank of America Plaza, Suite 1200
421 Fayetteville Street

PO Box 2889

Raleigh, NC 27602-2889

(919) 835-0900

Anthony S. di Santi - President-Elect
642 West King Street

PO Box 193

Boone, NC 28607

(828) 264-6126

James R. Fox - Vice-President

Pike Electric Inc.
100 Pike Way
PO Box 868

Mount Airy, NC 27030

(336) 719-4611

John B. McMillan - Past-President

3605 Glenwood Avenue, Suite 500
PO Box 20389

Raleigh, NC 27619-0389

(919) 787-8880

Visit the State Bar online at:

L. Thomas Lunsford Il — Secretary/Treasurer
208 Fayetteville Street

PO Box 25908

Raleigh, NC 27611-5908

(919) 828-4620

www.ncbar.gov
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§ 84-4.1. Limited practice of out-of-state attorneys . ........... 1-1
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.0121 Notice to Complainant ........................... 3-12

For a complete listing of all Rules of the State Bar, see page 11-24
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Subchapter D: Rules of the Standing Committees of the

Disability Inactive Status ..........ooeiiiiiennn... 3-12 North Carolina State Bar . .. ............. Subchap. 1D
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.0127 Disqualification Due to Interest .................... 3-15 . . . .
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Grievance Committee .....................ooooo.. 3-17 .0207  Counsel - Powers and Duties .. .................... 5-3
.0203  Meetings of the District Grievance Committees ... ..... 3-18 .0208  Suing for Injunctive Relief . ....................... 5-3
.0204  Procedure Upon Institution of a Grievance ........... 3-18 ] . .
0205 Record KCeping -« vvveeeeesaaneneein 3.19 Section .0600 Rules Governing the Lawyer Assistance Program ...... 5-4
.0206 Miscellaneous ....... ... o i 3-19 0601 Purp OSC v >-4
.0207 Conflicts of Interest ...........covureeenueeennn... 3-19 0602 Author?ty """" oty >-4
0208  Letter to Complainant Where Local Grievance Alleges .0603 Qperatlonal Responsibility . . ........... ... .. L. 5-4
Fee Dispute Only oo 3.19 0604 Sizeof Board ......... ... .. .. 5-4
P y .
0209 Letter to Complainant Where Local Grievance Alleges .0605  Appointment of Members; When; Removal .......... 5-4
Fee Dispute and Other Violations ... .. ............. 319 .0606 Term .of Office and S‘uccessmn ..................... 5-4
0210 Letter to Complainant/Respondent Where District .0607 AppO{ntment of C.halrpers.on ...................... 5-4
Committee Recommends Finding of No Probable Cause 319 .0608  Appointment of Vice-Chairperson . ................. 5-4
0211 Letter to Respondent Where District Committee .0609 Sourc.e of Funds ........... ... .. .. 5-4
Recommends Finding of Probable Cause - ........... 3.20 0610 Meetings . .ovvviii it 5-4
0212 Letter to Complainant Where District Committee .0611  Annual Report SRR R R R RS 5-4
Recommends Finding of Probable Cause .. ........... 3.20 .0612  Powers am.i Punes ofthe Board .................... 5-5
0213 Letter to Complainant Acknowledging Grievance ... ... 3.20 .0613  Confidendiality ......... ... ... . i 5-5
.0214  Letter to Investigating Attorney Assigning Grievance . ...3-20 0614 Rescirved """""""""""""""""""""" 5-5
.0215  Letter to Complainant from Investigating Attorney ... .. 3-21 0615 Reglona_l Chaprers . AR Tt 5-5
.0216  Letter of Notice to Respondent Attorney ............. 3-21 20616 Suspension for Imp "?1rment, Reinstatement ........... 55
0217 Letter Transmitting Completed File to North Carolina .0617  Consensual Suspension .................. oo 5-6
State Bar . oo\ 301 .0618 Agentsof theState Bar .......................... 5-6
.0619  Judicial Committee . ....vvvveriee e 5-6
Subchapter C: Rules Governing the Board .0620  Rehabilitation Contracts for Lawyers Impaired by
of Law Examiners and the Training of Substance Abuse . ...... ... 5-6
LawStudents . . . ........ ... . . . ... .. Subchap. 1C .0621  Evaluations for Substance Abuse, Alcoholism,
Section .0100 Rules Governing the Board of Law Examiners and the and/or other Chemlca_l e Tty 5-6
Training of Law STUdeNtS . ... ... .neneeeeeesenanennn 41 0622 Grounds for Compelling an Evaluation .. ... 56
0101 ELeCtion . vve e 41 0623 Failure to Comply with an Order Compelling
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.0103  Admission to Practice ........... ... .. 4-1 Section .0700 Procedures for Fee Dispute Resolution . ............ 5-6
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p . . .
0202 Definitions . ..vvvi i 4-1 0706 PrOC?SSTHg Request's for Fee Dispute Resolution ......... 57
0203 Eligibility .+t 41 0707 Mediation Proceedings ..o >7
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.0901 Transfer to Inactive Status .............c.covveeennnn. 5-7
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North Carolina General Statutes, Chapter 84
Attorneys-at-Law: Selected Statutes

§ 84-2.1. "Practice law" defined.

The phrase "practice law" as used in this Chapter is defined to be performing
any legal service for any other person, firm or corporation, with or without com-
pensation, specifically including the preparation or aiding in the preparation of
deeds, mortgages, wills, trust instruments, inventories, accounts or reports of
guardians, trustees, administrators or executors, or preparing or aiding in the prepa-
ration of any petitions or orders in any probate or court proceeding; abstracting or
passing upon titles, the preparation and filing of petitions for use in any court,
including administrative tribunals and other judicial or quasi judicial bodies, or
assisting by advice, counsel, or otherwise in any legal work; and to advise or give
opinion upon the legal rights of any person, firm or corporation: Provided, that the
above reference to particular acts which are specifically included within the defini-
tion of the phrase "practice law" shall not be construed to limit the foregoing gen-
eral definition of the term, but shall be construed to include the foregoing partic-
ular acts, as well as all other acts within the general definition. The phrase "practice
law" does not encompass the writing of memoranda of understanding or other
mediation summaries by mediators at community mediation centers authorized by
G.S. 7A 38.5 or by mediators of personnel matters for The University of North

Carolina or a constituent institution.

§ 84-4. Persons other than members of State Bar

prohibited from practicing law.

Except as otherwise permitted by law; it shall be unlawful for any person or
association of persons, except active members of the Bar of the State of North
Carolina admitted and licensed to practice as attorneys at law, to appear as attor-
ney or counselor at law in any action or proceeding before any judicial body,
including the North Carolina Industrial Commission, or the Utilities
Commission; to maintain, conduct, or defend the same, except in his own behalf
as a party thereto; or, by word, sign, letter, or advertisement, to hold out himself,
or themselves, as competent or qualified to give legal advice or counsel, or to pre-
pare legal documents, or as being engaged in advising or counseling in law or act-
ing as attorney or counselor at law, or in furnishing the services of a lawyer or
lawyers; and it shall be unlawful for any person or association of persons except
active members of the Bar, for or without a fee or consideration, to give legal advice
or counsel, perform for or furnish to another legal services, or to prepare directly
or through another for another person, firm or corporation, any will or testamen-
tary disposition, or instrument of trust, or to organize corporations or prepare for
another person, firm or corporation, any other legal document. Provided, that
nothing herein shall prohibit any person from drawing a will for another in an
emergency wherein the imminence of death leaves insufficient time to have the
same drawn and its execution supervised by a licensed attorney at law. The provi-
sions of this section shall be in addition to and not in lieu of any other provisions
of this Chapter. Provided, however, this section shall not apply to corporations
authorized to practice law under the provisions of Chapter 55B of the General
Statutes of North Carolina.

§ 84-4.1. Limited practice of out of state attorneys.

Any attorney domiciled in another state, and regularly admitted to practice in
the courts of record of and in good standing in that state, having been retained as
attorney for a party to any civil or criminal legal proceeding pending in the General
Court of Justice of North Carolina, the North Carolina Utilities Commission, the
North Carolina Industrial Commission, the Office of Administrative Hearings of
North Carolina, or any administrative agency, may, on motion, be admitted to
practice in that forum for the sole purpose of appearing for a client in the pro-
ceeding. The motion required under this section shall be signed by the attorney
and shall contain or be accompanied by:

(1) The attorney's full name, post office address, bar membership number, and

status as a practicing attorney in another state.

(2) A statement, signed by the client, setting forth the client's address and
declaring that the client has retained the attorney to represent the client in the pro-
ceeding.

(3) A statement that unless permitted to withdraw sooner by order of the court,
the attorney will continue to represent the client in the proceeding undil its final
determination, and that with reference to all matters incident to the proceeding,
the attorney agrees to be subject to the orders and amenable to the disciplinary
action and the civil jurisdiction of the General Court of Justice and the North
Carolina State Bar in all respects as if the attorney were a regularly admitted and
licensed member of the Bar of North Carolina in good standing.

(4) A statement that the state in which the attorney is regularly admitted to
practice grants like privileges to members of the Bar of North Carolina in good
standing,

(5) A statement to the effect that the attorney has associated and is personally
appearing in the proceeding, with an attorney who is a resident of this State, has
agreed to be responsible for filing a registration statement with the North Carolina
State Bar, and is duly and legally admitted to practice in the General Court of
Justice of North Carolina, upon whom service may be had in all matters connect-
ed with the legal proceedings, or any disciplinary matter, with the same effect as if
personally made on the foreign attorney within this State.

(6) A statement accurately disclosing a record of all that attorney's disciplinary
history. Discipline shall include (i) public discipline by any court or lawyer regula-
tory organization, and (ii) revocation of any pro hac vice admission.

(7) A fee in the amount of two hundred twenty five dollars ($225.00), of which
two hundred dollars ($200.00) shall be remitted to the State Treasurer for support
of the General Court of Justice and twenty five dollars ($25.00) shall be transmit-
ted to the North Carolina State Bar to regulate the practice of out of state attorneys
as provided in this section.

Compliance with the foregoing requirements does not deprive the court of the
discretionary power to allow or reject the application.

§ 84-4.2. Summary revocation of permission granted

out of state attorneys to practice.

Permission granted under G.S. 84-4.1 may be summarily revoked by the
General Court of Justice or any agency, including the North Carolina Utilities
Commission, on its own motion and in its discretion.

§ 84-5. Prohibition as to practice of law by
corporation.

(a) It shall be unlawful for any corporation to practice law or appear as an
attorney for any person in any court in this State, or before any judicial body
or the North Carolina Industrial Commission, Utilities Commission, or the
Employment Security Commission, or hold itself out to the public or adver-
tise as being entitled to practice law; and no corporation shall organize corpo-
rations, or draw agreements, or other legal documents, or draw wills, or prac-
tice law, or give legal advice, or hold itself out in any manner as being entitled
to do any of the foregoing acts, by or through any person orally or by adver-
tisement, letter or circular. The provisions of this section shall be in addition to
and not in lieu of any other provisions of Chapter 84. Provided, that nothing
in this section shall be construed to prohibit a banking corporation authorized
and licensed to act in a fiduciary capacity from performing any clerical,
accounting, financial or business acts required of it in the performance of its
duties as a fiduciary or from performing ministerial and clerical acts in the
preparation and filing of such tax returns as are so required, or from discussing
the business and financial aspects of fiduciary relationships. Provided, howev-
et this section shall not apply to corporations authorized to practice law under
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the provisions of Chapter 55B of the General Statutes of North Carolina.
To further clarify the foregoing provisions of this section as they apply to cor-
porations which are authorized and licensed to act in a fiduciary capacity:
(1) A corporation authorized and licensed to act in a fiduciary capacity shall
not:
a. Draw wills or trust instruments; provided that this shall not be construed
to prohibit an employee of such corporation from conferring and cooperat-
ing with an attorney who is not a salaried employee of the corporation, at the
request of such attorney, in connection with the attorney’s performance of
services for a client who desires to appoint the corporation executor or trustee
or otherwise to utilize the fiduciary services of the corporation.
b. Give legal advice or legal counsel, orally or written, to any customer or
prospective customer or to any person who is considering renunciation of the
right to qualify as executor or administrator or who proposes to resign as
guardian or trustee, or to any other person, firm or corporation.
c. Advertise to perform any of the acts prohibited herein; solicit to perform
any of the acts prohibited herein; or offer to perform any of the acts prohib-
ited herein.
(2) Except as provided in subsection (b) of this section, when any of the fol-
lowing acts are to be performed in connection with the fiduciary activities of
such a corporation, said acts shall be performed for the corporation by a duly
licensed attorney, not a salaried employee of the corporation, retained to per-
form legal services required in connection with the particular estate, trust or
other fiduciary matter:
a. Offering wills for probate.
b. Preparing and publishing notice of administration to creditors.
c. Handling formal court proceedings.
d. Drafting legal papers or giving legal advice to spouses concerning rights to
an elective share under Article 1A of Chapter 30 of the General Statutes.
e. Resolving questions of domicile and residence of a decedent.
f. Handling proceedings involving year's allowances of widows and children.
g. Drafting deeds, notes, deeds of trust, leases, options and other contracts.
h. Drafting instruments releasing deeds of trust.
i. Drafting assignments of rent.
j. Drafting any formal legal document to be used in the discharge of the cor-
porate fiduciary's duty.
k. In matters involving estate and inheritance taxes, gift taxes, and federal and
State income taxes:
1. Preparing and filing protests or claims for refund, except requests for a
refund based on mathematical or clerical errors in tax returns filed by it as
a fiduciary.
2. Conferring with tax authorities regarding protests or claims for refund,
except those based on mathematical or clerical errors in tax returns filed by
it as a fiduciary.
3. Handling petitions to the tax court.
L. Performing legal services in insolvency proceedings or before a referee in
bankruptcy or in court.
m. In connection with the administration of an estate or trust:
1. Making application for letters testamentary or letters of administration.
2. Abstracting or passing upon title to property.
3. Handling litigation relating to claims by or against the estate or trust.
4. Handling foreclosure proceedings of deeds of trust or other security
instruments which are in default.
(3) When any of the following acts are to be performed in connection with the
fiduciary activities of such a corporation, the corporation shall comply with the
following;
a. The initial opening and inventorying of safe deposit boxes in connection
with the administration of an estate for which the corporation is executor or
administrator shall be handled by, or with the advice of, an attorney, not a
salaried employee of the corporation, retained by the corporation to perform
legal services required in connection with that particular estate.
b. The furnishing of a beneficiary with applicable portions of a testator's will
relating to such beneficiary shall, if accompanied by any legal advice or opin-
ion, be handled by, or with the advice of, an attorney, not a salaried employ-
ee of the corporation, retained by the corporation to perform legal services
required in connection with that particular estate or matter.

c. In matters involving estate and inheritance taxes and federal and State
income taxes, the corporation shall not execute waivers of statutes of limita-
tions without the advice of an attorney, not a salaried employee of the cor-
poration, retained by the corporation to perform legal services in connection
with that particular estate or matter.

d. An attorney, not a salaried employee of the corporation, retained by the
corporation to perform legal services required in connection with an estate or
trust shall be furnished copies of inventories and accounts proposed for filing
with any court and proposed federal estate and North Carolina inheritance
tax returns and, on request, copies of proposed income and intangibles tax
returns, and shall be afforded an opportunity to advise and counsel the cor-
porate fiduciary concerning them prior to filing.

(b) Nothing in this section shall prohibit an attorney retained by a corporation,
whether or not the attorney is also a salaried employee of the corporation, from rep-
resenting the corporation or an affiliate, or from representing an officer, director, or
employee of the corporation or an affiliate in any matter arising in connection with
the course and scope of the employment of the officer, director, or employee.
Notwithstanding the provisions of this subsection, the attorney providing such rep-
resentation shall be governed by and subject to all of the Rules of Professional
Conduct of the North Carolina State Bar to the same extent as all other attorneys
licensed by this State.

§ 84-5.1. Rendering of legal services by certain non-

profit corporations.

(a) Subject to the rules and regulations of the North Carolina State Bar, as
approved by the Supreme Court of North Carolina, a nonprofit corporation, tax
exempt under 26 U.S.C. § 501(c)(3), organized or authorized under Chapter 55A
of the General Statutes of North Carolina and operating as a public interest law
firm as defined by the applicable Internal Revenue Service guidelines or for the pri-
mary purpose of rendering indigent legal services, may render such services pro-
vided by attorneys duly licensed to practice law in North Carolina, for the purposes
for which the nonprofit corporation was organized. The nonprofit corporation
must have a governing structure that does not permit an individual or group of
individuals other than an attorney duly licensed to practice law in North Carolina
to control the manner or course of the legal services rendered and must continual-
ly satisfy the criteria established by the Internal Revenue Service for 26 U.S.C. §
501(c)(3) status, whether or not any action has been taken to revoke that status.

(b) In no instance may legal services rendered by a nonprofit corporation under
subsection (a) of this section be conditioned upon the purchase or payment for any
product, good, or service other than the legal service rendered.

§ 84-15. Creation of North Carolina State Bar as

an agency of the State.

There is hereby created as an agency of the State of North Carolina, for the pur-
poses and with the powers hereinafter set forth, the North Carolina State Bar.

§ 84-16. Membership and privileges.

The membership of the North Carolina State Bar shall consist of two classes,
active and inactive.

The active members shall be all persons who have obtained a license or certifi-
cate, entitling them to practice law in the State of North Carolina, who have paid
the membership dues specified, and who have satisfied all other obligations of
membership. No person other than a member of the North Carolina State Bar
shall practice in any court of the State except foreign attorneys as provided by
statute and natural persons representing themselves.

Inactive members shall be:

(1) All persons who have obtained a license to practice law in the State but who
have been found by the Council to be not engaged in the practice of law and not
holding themselves out as practicing attorneys and not occupying any public or
private positions in which they may be called upon to give legal advice or counsel
or to examine the law or to pass upon, adjudicate, or offer an opinion concerning
the legal effect of any act, document, or law.

(2) Persons allowed by the Council solely to represent indigent clients on a pro

G.S. Chap. 84: 1-2



bono basis under the supervision of an active member employed by a nonprofit
corporation qualified to render legal services pursuant to G.S. 84-5.1.

All active members shall be required to pay annual membership fees, and shall
have the right to vote in elections held by the district bar in the judicial district in
which the member resides. If a member desires to vote with the bar of some dis-
trict in which the member practices, other than that in which the member resides,
the member may do so by filing with the Secretary of the North Carolina State Bar
a statement in writing that the member desires to vote in the other district; pro-
vided, however, that in no case shall the member be entitled to vote in more than
one district.

§ 84-17. Government.

The government of the North Carolina State Bar is vested in a council of the
North Carolina State Bar referred to in this Chapter as the "Council." The Council
shall be composed of a variable number of councilors equal to the number of judi-
cial districts plus 16, the officers of the North Carolina State Bar, who shall be
councilors during their respective terms of office, and each retiring president of the
North Carolina State Bar who shall be a councilor for one year from the date of
expiration of his term as president. Notwithstanding any other provisions of the
law, the North Carolina State Bar may borrow money and may acquire, hold, rent,
encumber, alienate, lease, and otherwise deal with real or personal property in the
same manner as any private person or corporation, subject only to the approval of
the Governor and the Council of State as to the borrowing of money and the
acquisition, rental, encumbering, leasing and sale of real property. The Council
shall be competent to exercise the entire powers of the North Carolina State Bar in
respect of the interpretation and administration of this Article, the borrowing of
money, the acquisition, lease, sale, or mortgage of property, real or personal, the
secking of amendments to this Chapter, and all other matters. There shall be one
councilor from each judicial district and 16 additional councilors. The additional
councilors shall be allocated and reallocated by the North Carolina State Bar every
six years based on the number of active members of each judicial district bar
according to the records of the North Carolina State Bar and in accordance with a
formula to be adopted by the North Carolina State Bar, to insure an allocation
based on lawyer population of each judicial district bar as it relates to the total num-
ber of active members of the State Bar.

A councilor whose seat has been eliminated due to a reallocation shall contin-
ue to serve on the Council until expiration of the remainder of the current term.
A councilor whose judicial district is altered by the General Assembly during the
councilor's term shall continue to serve on the Council until the expiration of the
term and shall represent the district wherein the councilor resides or with which
the councilor has elected to be affiliated. If before the alteration of the judicial dis-
trict of the councilor the judicial district included both the place of residence and
the place of practice of the councilor, and if after the alteration of the judicial dis-
trict the councilor's place of residence and place of practice are located in different
districts, the councilor must, not later than 10 days from the effective date of the
alteration of the district, notify the Secretary of the North Carolina State Bar of an
election to affiliate with and represent either the councilor's district of residence or
district of practice.

In addition to the councilors, there shall be three public members not
licensed to practice law in this or any other state who shall be appointed by the
Governor. The public members may vote and participate in all matters before
the Council to the same extent as councilors elected or appointed from the var-
ious judicial districts.

tial term of less than 18 months is eligible to be elected to three successive three
year terms in addition to the partial term. This paragraph shall not apply to offi-
cers of the State Bar.

The secretary of a judicial district bar shall notify the secretary treasurer of the
State Bar in writing of any additions to or deletions from the delegation of coun-
cilors representing the district within 90 days of the effective date of the change.
No new councilor shall assume a seat until official notice of the election has been
given to the secretary treasurer of the State Bar.

Any active member of the North Carolina State Bar is eligible to serve as a
councilor from the judicial district in which the member is eligible to vote.

(b) The Council may promulgate rules to govern the election and appointment
of councilors. The election and appointment of councilors shall be as follows:

Each judicial district bar shall elect one eligible North Carolina State Bar mem-
ber for each Council vacancy in the district. Any vacancy occurring after the elec-
tion, whether caused by resignation, death, reconfiguration of the district by the
General Assembly; or otherwise shall be filled by the judicial district bar in which
the vacancy occurs. The appointment shall be for the unexpired portion of the
term and shall be certified to the Council by the judicial district bar. Any appoint-
ed councilor shall be subject to the terms set forth in subsection (a) of G.S. 84-18.

(c) Public members shall serve three year terms. No public member shall serve
more than two complete consecutive terms. The Secretary of the North Carolina
State Bar shall promptly inform the Governor when any seat occupied by a public
member becomes vacant. The successor shall serve the remainder of the term. Any
public member serving a partial term of 18 months or more is considered to have
served a full term and is eligible to be elected to only one additional three year term
in addition to the partial term. Any public member serving a partal term of less
than 18 months s eligible to be elected to two successive three year terms in addi-
tion to the partial term.

§ 84-18.1. Membership and fees of district bars.

(a) The district bar shall be a subdivision of the North Carolina State Bar sub-
ject to the general supervisory authority of the Council and may adopt rules, reg-
ulations and bylaws that are not inconsistent with this Article. A copy of any rules,
regulations and bylaws that are adopted, along with any subsequent amendments,
shall be transmitted to the Secretary Treasurer of the North Carolina State Bar.

(b) Any district bar may from time to time by a majority vote of the members
present at a duly called meeting prescribe an annual membership fee to be paid by
its active members as a service charge to promote and maintain its administration,
activities and programs. The fee shall be in addition to, but shall not exceed, the
amount of the membership fee prescribed by G.S. 84-34 for active members of the
North Carolina State Bar. The district bar may also charge a late fee, which shall
not exceed fifteen dollars ($15.00), for the failure to pay judicial district bar dues
on time. The district bar shall mail a written notice to every active member of the
district bar at least 30 days before any meeting at which an election is held to
impose or increase mandatory district bar dues. Every active member of a district
bar which has prescribed an annual membership fee shall keep its secretary treas-
urer notified of his correct mailing address and shall pay the prescribed fee at the
time and place set forth in the demand for payment mailed to him by its secretary
treasuret. The name of each active member of a district bar who is more than 12
full calendar months in arrears in the payment of any fee shall be furnished by the
secretary treasurer of the district bar to the Council. In the exercise of its powers as
set forth in G.S. 84-23, the Council shall thereupon take disciplinary or other

action with reference to the delinquent as it considers necessary and proper.

§ 84-18. Terms, election and appointment of
councilors.

(a) Except as set out in this section, the terms of councilors are fixed at three
years commencing on the first day of January in the year following their election.
A year shall be the calendar year. No councilor may serve more than three succes-
sive three year terms but a councilor may serve an unlimited number of three suc-
cessive three year terms provided a three year period of nonservice intervenes in
each instance. Any councilor serving a partial term of 18 months or more is con-
sidered to have served a full term and shall be eligible to be elected to only two suc-
cessive three year terms in addition to the partial term. Any councilor serving a par-

§ 84-21. Organization of Council; publication of rules,

regulations and bylaws.

The rules and regulations adopted by the Council under this Article may be
amended by the Council from time to time in any manner not inconsistent with
this Article. Copies of all rules and regulations and of all amendments adopted by
the Council shall be certified to the Chief Justice of the Supreme Court of North
Carolina, entered by the North Carolina Supreme Court upon its minutes, and
published in the next ensuing number of the North Carolina Reports and in the
North Carolina Administrative Code: Provided, that the court may decline to have
so entered upon its minutes any rules, regulations and amendments which in the
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opinion of the Chief Justice are inconsistent with this Article.

§ 84-22. Officers and committees of the North

Carolina State Bar.

The officers of the North Carolina State Bar and the Council shall consist of a
president, president elect, vice president and an immediate past president, who
shall be deemed members of the Council in all respects. The president, president
elect and vice president need not be members of the Council at the time of their
election. There shall be a secretary treasurer who shall also have the title of execu-
tive director, but who shall not be a member of the Council. All officers shall be
elected annually by the Council at an election to take place at the annual meeting
of the North Carolina State Bar. The regular term of all officers is one year. The
Council is the judge of the election and qualifications of its members.

In addition to the committees and commissions as may be specifically estab-
lished or authorized by law, the North Carolina State Bar may have committees,
standing or special, as from time to time the Council deems appropriate for the
proper discharge of the duties and functions of the North Carolina State Bar. The
Council shall determine the number of members, composition, method of
appointment or election, functions, powers and duties, structure, authority to act,
and other matters relating to each committee. Any committee may, at the discre-
tion of the appointing or electing authority, be composed of Council members or
members of the North Carolina State Bar who are not members of the Council,
or of lay persons, or of any combination.

§ 84-23. Powers of Council.

() The Council is vested, as an agency of the State, with the authority to reg-
ulate the professional conduct of licensed lawyers and State Bar certified paralegals.
Among other powers, the Council shall administer this Article; take actions that
are necessary to ensure the competence of lawyers and State Bar certified paralegals;
formulate and adopt rules of professional ethics and conduct; investigate and pros-
ecute matters of professional misconduct; grant or deny petitions for reinstatement;
resolve questions pertaining to membership status; arbitrate disputes concerning
legal fees; certify legal specialists and paralegals and charge fees to applicants and
participants necessary to administer these certification programs; determine
whether a member is disabled; maintain an annual registry of interstate and inter-
national law firms doing business in this State; and formulate and adopt procedures
for accomplishing these purposes. The Council may do all things necessary in the
furtherance of the purposes of this Article that are not otherwise prohibited by law.

(b) The Council or any committee of the Council, including the Client
Security Fund and the Disciplinary Hearing Commission or any committee of the
Commission, may subpoena financial records of any licensed lawyers, lawyers
whose licenses have been suspended, or disbarred lawyers, relating to any account
into which client or fiduciary funds have been deposited.

(¢) The Council may publish an official journal concerning matters of interest
to the legal profession.

(d) The Council may acquire, hold, rent, encumber, alienate, lease, and other-
wise deal with real or personal property in the same manner as any private person
or corporation, subject only to the approval of the Governor and the Council of
State as to the acquisition, rental, encumbering, leasing and sale of real property.
The Council may borrow money upon its bonds, notes, debentures, or other evi-
dences of indebtedness sold through public or private sale pursuant to a loan agree-
ment or a trust agreement or indenture with a trustee, with such borrowing either
unsecured or secured by a mortgage on the Council's interest in real or personal
property, and engage and contract with attorneys, underwriters, financial advisors,
and other parties as necessary for such borrowing, with such borrowing and secu-
rity subject to the approval of the Governor and the Council of State. The Council
may utilize the services of the Purchase and Contract Division of the Department
of Administration to procure personal property, in accordance with the provisions

of Article 3 of Chapter 143 of the General Statutes.

§ 84-28. Discipline and disbarment.

(a) Any attorney admitted to practice law in this State is subject to the discipli-
nary jurisdiction of the Council under such rules and procedures as the Council

shall adopt as provided in G.S. 84-23.

(b) The following acts or omissions by a member of the North Carolina State
Bar or any attorney admitted for limited practice under G.S. 84-4.1, individually
or in concert with any other person or persons, shall constitute misconduct and
shall be grounds for discipline whether the act or omission occurred in the course
of an attorney client relationship or otherwise:

(1) Conviction of; or a tender and acceptance of a plea of guilty or no contest
to, a criminal offense showing professional unfitness;
(2) The violation of the Rules of Professional Conduct adopted and promul-
gated by the Council in effect at the time of the act;
(3) Knowing misrepresentation of any facts or circumstances surrounding any
complaint, allegation or charge of misconduct; failure to answer any formal
inquiry or complaint issued by or in the name of the North Carolina State Bar
in any disciplinary matter; or contempt of the Council or any committee of the
North Carolina State Bar.
(¢) Misconduct by any attorney shall be grounds for:
(1) Disbarment;
(2) Suspension for a period up to but not exceeding five years, any portion of
which may be stayed upon reasonable conditions to which the offending attor-
ney consents;
(3) Censure - A censure is a written form of discipline more serious than a rep-
rimand issued in cases in which an attorney has violated one or more provisions
of the Rules of Professional Conduct and has caused significant harm or poten-
tial significant harm to a client, the administration of justice, the profession or
members of the public, but the protection of the public does not require sus-
pension of the attorney's license;
(4) Reprimand - A reprimand is a written form of discipline more serious than
an admonition issued in cases in which an attorney has violated one or more
provisions of the Rules of Professional Conduct, but the protection of the pub-
lic does not require a censure. A reprimand is generally reserved for cases in
which the attorney's conduct has caused harm or potential harm to a client, the
administration of justice, the profession, or members of the public; or

(5) Admonition - An admonition is a written form of discipline imposed in

cases in which an attorney has committed a minor violation of the Rules of

Professional Conduct.

Any order disbarring or suspending an attorney may impose reasonable condi-
tions precedent to reinstatement. No attorney who has been disbarred by the
Disciplinary Hearing Commission, the Council, or by order of any court of this
State may seek reinstatement to the practice of law prior to five years from the effec-
tive date of the order of disbarment. Any order of the Disciplinary Hearing
Commission or the Grievance Committee imposing an admonition, reprimand,
censure, or stayed suspension may also require the attorney to complete a reason-
able amount of continuing legal education in addition to the minimum amount
required by the North Carolina Supreme Court.

(d) Any attorney admitted to practice law in this State, who is convicted of or
has tendered and has had accepted, a plea of guilty or no contest to, a criminal
offense showing professional unfitness, may be disciplined based upon the convic-
tion, without awaiting the outcome of any appeals of the conviction. An order of
discipline based solely upon a conviction of a criminal offense showing profession-
al unfitness shall be vacated immediately upon receipt by the Secretary of the
North Carolina State Bar of a certified copy of a judgment or order reversing the
conviction. The fact that the attorney's criminal conviction has been overturned on
appeal shall not prevent the North Carolina State Bar from conducting a discipli-
nary proceeding against the attorney based upon the same underlying facts or
events that were the subject of the criminal proceeding.

(d1) An attorney who is disciplined as provided in subsection (d) of this section
may petition the court in the trial division in the judicial district where the con-
viction occurred for an order staying the disciplinary action pending the outcome
of any appeals of the conviction. The court may grant or deny the stay in its dis-
cretion upon such terms as it deems proper. A stay of the disciplinary action by the
court shall not prevent the North Carolina State Bar from going forward with a
disciplinary proceeding against the attorney based upon the same underlying facts
or events that were the subject of the criminal proceeding.

() Any attorney admitted to practice law in this State who is disciplined in
another jurisdiction shall be subject to the same discipline in this State: Provided,
that the discipline imposed in the other jurisdiction does not exceed that provided
for in subsection (c) above and that the attorney was not deprived of due process
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in the other jurisdiction.

(f) Upon application by the North Carolina State Bar, misconduct by an attor-
ney admitted to practice in this State may be restrained or enjoined where the
necessity for prompt action exists regardless of whether a disciplinary proceeding
in the matter of the conduct is pending. The application shall be filed in the
Superior Court of Wake County and shall be governed by the procedure set forth
in G.S. 1A 1, Rule 65.

(g) Any member of the North Carolina State Bar may be transferred to dis-
ability inactive status for mental incompetence, physical disability, or substance
abuse interfering with the attorney’s ability to competently engage in the practice
of law under the rules and procedures the Council adopts pursuant to G.S. 84-23.

(h) There shall be an appeal of right by either party from any final order of the
Disciplinary Hearing Commission to the North Carolina Court of Appeals.
Review by the appellate division shall be upon matters of law or legal inference.
The procedures governing any appeal shall be as provided by statute or court rule
for appeals in civil cases. A final order which imposes disbarment or suspension for
18 months or more shall not be stayed except upon application, under the rules of
the Court of Appeals, for a writ of supersedeas. A final order imposing suspension
for less than 18 months or any other discipline except disbarment shall be stayed
pending determination of any appeal of right.

(i) The North Carolina State Bar may invoke the process of the General Court
of Justice to enforce the powers of the Council or any committee to which the
Council delegates its authority.

(j) The North Carolina State Bar may apply to appropriate courts for orders
necessary to protect the interests of clients of missing, suspended, disbarred, dis-
abled, or deceased attorneys.

The senior regular resident judge of the superior court of any district wherein
a member of the North Carolina State Bar resides or maintains an office shall have
the authority and power to enter orders necessary to protect the interests of the
clients, including the authority to order the payment of compensation by the
member or the estate of a deceased or disabled member to any attorney appointed
to administer or conserve the law practice of the member. Compensation awarded
to a member serving under this section awarded from the estate of a deceased
member shall be considered an administrative expense of the estate for purposes of
determining priority of payment.

§ 84-28.1. Disciplinary hearing commission.

(a) There shall be a disciplinary hearing commission of the North Carolina
State Bar which shall consist of 20 members. Twelve of these members shall be
members of the North Carolina State Bar, and shall be appointed by the Council.
The other eight shall be citizens of North Carolina not licensed to practice law
in this or any other state, four of whom shall be appointed by the Governor, two
by the General Assembly upon the recommendation of the President Pro
Tempore of the Senate in accordance with G.S. 120 121, and two by the General
Assembly upon the recommendation of the Speaker of the House of
Representatives in accordance with G.S. 120 121. The Council shall designate
one of its appointees as chair and another as vice chair. The chair shall have active-
ly practiced law in the courts of the State for at least 10 years. Except as set out
herein, the terms of members of the commission are set at three years com-
mencing on the first day of July of the year of their appointment. The Council,
the Governor, and the General Assembly respectively, shall appoint members to
fill unexpired terms when vacancies are created by resignation, disqualification,
disability or death, except that vacancies in appointments made by the General
Assembly may also be filled as provided by G.S. 120 122. No member may serve
more than a total of seven years or a one year term and two consecutive three year
terms: Provided, that any member or former member who is designated chair
may serve one additional three year term in that capacity. No member of the
Council may be appointed to the commission.

(b) The disciplinary hearing commission of the North Carolina State Bar, or
any committee of the disciplinary hearing commission, may hold hearings in dis-
cipline, incapacity and disability matters, make findings of fact and conclusions of
law after these hearings, enter orders necessary to carry out the duties delegated to
it by the Council, and tax the costs to an attorney who is disciplined or is found to
be incapacitated or disabled.

(b1) The disciplinary hearing commission of the North Carolina State Bar, or
any committee thereof, acting through its chairman, shall have the power to hold

persons, firms or corporations in contempt as provided in Chapter 5A.
(c) Members of the disciplinary hearing commission shall receive the same per
diem and travel expenses as are authorized for members of State commissions

under G.S. 138 5.

§ 84-28.2. Persons immune from suit.

Persons shall be immune from suit for all statements made without malice, and
intended for transmittal to the North Carolina State Bar or any board, committee,
officer, agent or employee thereof, or given in any investigation or proceedings, per-
taining to alleged misconduct or disability or to reinstatement of an attorney. The
protection of this immunity does not exist, however, as to statements made to oth-
ers not intended for this use.

§ 84-29. Evidence and witnesses.

In any investigation of charges of professional misconduct or disability or in
petitions for reinstatement, the Council and any committee thereof, and the disci-
plinary hearing commission, and any committee thereof, may administer oaths
and affirmations and shall have the power to subpoena and examine witnesses
under oath, and to compel their attendance, and the production of books, papers
and other documents or writings deemed by it necessary or material to the inquiry.
Each subpoena shall be issued under the hand of the secretary treasurer or the pres-
ident of the Council or the chair of the committee appointed to hear the charges,
and shall have the force and effect of a summons or subpoena issued by a court of
record, and any witness or other person who shall refuse or neglect to appear in
obedience thereto, or to testify or produce the books, papers, or other documents
or writings required, shall be liable to punishment for contempt either by the
Council or its committee or a hearing committee of the disciplinary hearing com-
mission through its chair pursuant to the procedures set out in Chapter 5A of the
General Statutes, but with the right to appeal therefrom. Depositions may be taken
in any investigations of professional misconduct as in civil proceedings, but the
Council or the committee hearing the case may; in its discretion, whenever it
believes that the ends of substantial justice so require, direct that any witness with-
in the State be brought before it. Witnesses giving testimony under a subpoena
before the Council or any committee thereof; or the disciplinary hearing commis-
sion or any committee thereof, or by deposition, shall be entitled to the same fees
as in civil actions.

In cases heard before the Council or any committee thereof or the disciplinary
hearing commission or any committee thereof, if the party shall be convicted of the
charges, the party shall be taxed with the cost of the hearings: Provided, however,
that the bill of costs shall not include any compensation to the members of the
Council or committee before whom the hearings are conducted.

§ 84-30. Rights of accused person.

Any person who shall stand charged with an offense cognizable by the council
or any committee thereof or the disciplinary hearing commission or any commit-
tee thereof shall have the right to invoke and have exercised in his favor the pow-
ers of the council or any committee, in respect of compulsory process for witness-
es and for the production of books, papers, and other writings and documents, and
shall also have the right to be represented by counsel.

§ 84-34. Membership fees and list of members.

Every active member of the North Carolina State Bar shall, prior to the first
day of July of each year, pay to the secretary-treasurer an annual membership fee
in an amount determined by the Council but not to exceed three hundred dol-
lars ($300.00), plus a surcharge of fifty dollars ($50.00) for the implementation
of Article 22D of Chapter 163 of the General Statutes, and every member shall
notify the secretary-treasurer of the member's correct mailing address. Any mem-
ber who fails to pay the required dues by the last day of June of each year shall be
subject to a late fee in an amount determined by the Council but not to exceed
thirty dollars ($30.00). All dues for prior years shall be as were set forth in the
General Statutes then in effect. The membership fee shall be regarded as a serv-
ice charge for the maintenance of the several services authorized by this Article,
and shall be in addition to all fees required in connection with admissions to
practice, and in addition to all license taxes required by law. The fee shall not be
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prorated: Provided, that no fee shall be required of an attorney licensed after this
Article shall have gone into effect until the first day of January of the calendar
year following that in which the attorney was licensed; but this proviso shall not
apply to attorneys from other states admitted on certificate. The fees shall be dis-
bursed by the secretary-treasurer on the order of the Council. The fifty-dollar
($50.00) surcharge shall be sent on a monthly schedule to the State Board of
Elections. The secretary-treasurer shall annually, at a time and in a law magazine
or daily newspaper to be prescribed by the Council, publish an account of the
financial transactions of the Council in a form to be prescribed by it. The secre-
tary-treasurer shall compile and keep currently correct from the names and mail-
ing addresses forwarded to the secretary-treasurer and from any other available
sources of information a list of members of the North Carolina State Bar and fur-
nish to the cletk of the superior court in each county, not later than the first day
of October in each year, a list showing the name and address of each attorney for
that county who has not complied with the provisions of this Article. The name
of each of the active members who are in arrears in the payment of membership
fees shall be furnished to the presiding judge at the next term of the superior court
after the first day of October of each year, by the clerk of the superior court of
each county wherein the member or members reside, and the court shall there-
upon take action that is necessary and proper. The names and addresses of attor-
neys so certified shall be kept available to the public. The Secretary of Revenue is
hereby directed to supply the secretary-treasurer, from records of license tax pay-
ments, with any information for which the secretary-treasurer may call in order
to enable the secretary-treasurer to comply with this requirement.

The list submitted to several clerks of the superior court shall also be submit-
ted to the Council at its October meeting of each year and it shall take the action
thereon that is necessary and proper.

§ 84-37. State Bar may investigate and enjoin unau-
thorized activities.

(a) The Council or any committee appointed by it for that purpose may
inquire into and investigate any charges or complaints of (i) unauthorized or
unlawful practice of law or (i) the use of the designations, "North Carolina
Certified Paralegal,” "North Carolina State Bar Certified Paralegal,” or "Paralegal
Certified by the North Carolina State Bar Board of Paralegal Certification," by
individuals who have not been certified in accordance with the rules adopted by
the North Carolina State Bar. The Council may bring or cause to be brought and
maintained in the name of the North Carolina State Bar an action or actions,
upon information or upon the complaint of any person or entity against any per-
son or entity that engages in rendering any legal service, holds himself or herself
out as a North Carolina certified paralegal by use of the designations set forth in
this subsection, or makes it a practice or business to render legal services that are
unauthorized or prohibited by law. No bond for cost shall be required in the pro-
ceeding.

(b) In an action brought under this section, the final judgment if in favor of
the plaindff shall perpetually restrain the defendant or defendants from the com-
mission or continuance of the unauthorized or unlawful act or acts. A temporary
injunction to restrain the commission or continuance of the act or acts may be
granted upon proof or by affidavit, that the defendant or defendants have violat-
ed any of the laws applicable to unauthorized or unlawful practice of law or the
unauthorized use of the designations set forth in subsection (a) of this section or
any other designation implying certification by the State Bar. The provisions of
law relating generally to injunctions as provisional remedies in actions shall apply
to a temporary injunction and the proceedings for temporary injunctions.

(c) The venue for actions brought under this section shall be the superior
court of any county in which the relevant acts are alleged to have been commit-
ted or in which there appear reasonable grounds that they will be committed in
the county where the defendants in the action reside, or in Wake County.

(d) The plaintiff in the action shall be entitled to examine the adverse party
and witnesses before filing complaint and before trial in the same manner as pro-
vided by law for examining parties.

(e) This section shall not repeal or limit any remedy now provided in cases of
unauthorized or unlawful practice of law. Nothing contained in this section shall
be construed as disabling or abridging the inherent powers of the court in these
matters.

(f) The Council or its duly appointed committee may issue advisory opinions
in response to inquiries from members or the public regarding whether contem-
plated conduct would constitute the unauthorized practice of law.
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Title 27 of the North Carolina Administrative Code
The North Carolina State Bar

Chapter 1
Rules and Regulations of the North Carolina State Bar

Editor’s Note: The Rules and Regulations of the North Carolina State Bar are published officially in the North Carolina Reports and the North Carolina
Administrative Code - Title 27. They may be cited properly with reference to the Administrative Code. For example, Rule 7.4 of the Revised Rules of Professional

Conduct would be cited as 27 NCAC 2 7 4.

SUBCHAPTER A

Organization of the North Carolina State Bar

Section .0200 Membership - Annual Membership
Fees

.0201 Classes of Membership
(a) Two Classes of Membership
Members of the North Carolina State Bar shall be divided into two classes:
active members and inactive members.
(b) Active Members
The active members shall be all persons who have obtained licenses entitling
them to practice law in North Carolina, including persons serving as justices or
judges of any state or federal court in this state, unless classified as inactive mem-
bers by the council. All active members must pay the annual membership fee.
(c) Inactive Members
(1) The inactive members shall include:
(A) all persons who have been admitted to the practice of law in North
Carolina but who the council has found are not engaged in the practice of
law or holding themselves out as practicing attorneys and who do not occu-
py any public or private position in which they may be called upon to give
legal advice or counsel or to examine the law or to pass upon the legal effect
of any act, document, or law, and
(B) those persons granted emeritus pro bono status by the council and
allowed to represent indigent clients on a pro bono basis under the super-
vision of active members working for nonprofit corporations organized
pursuant to Chapter 55A of the General Statutes of North Carolina for the
sole purpose of rendering legal services to indigents.
(2) Inactive members of the North Carolina State Bar may not practice law,
except as provided in this rule for persons granted emeritus pro bono status,
and are exempt from payment of membership dues during the period in
which they are inactive members. For purposes of the State Bar's member-
ship records, the category of inactive members shall be further divided into
the following subcategories:
(A) Retired/nonpracticing
This subcategory includes those members who are not engaged in the prac-
tice of law or holding themselves out as practicing attorneys and who are
retired, hold positions unrelated to the practice of law, or practice law in
other jurisdictions.
(B) Disability inactive status
This subcategory includes members who suffer from a mental or physical
condition which significantly impairs the professional judgment, perform-
ance, or competence of an attorney; as determined by the courts, the coun-
cil, or the Disciplinary Hearing Commission.
(C) Disciplinary suspensions/disbarments
This subcategory includes those members who have been suspended from

the practice of law or who have been disbarred by the courts, the council,
or the Disciplinary Hearing Commission for one or more violations of the
Rules of Professional Conduct.
(D) Administrative suspensions
This subcategory includes those members who have been suspended from
the practice of law, pursuant to the procedure set forth in Rule .0903 of
subchapter 1D, for failure to fulfill the obligations of membership.
(E) Emeritus pro bono status
This subcategory includes those members who are permitted by the coun-
cil to represent indigent persons under the supervision of active members
who are employed by nonprofit corporations duly authorized to provide
legal services to such persons. This status may be withdrawn by the coun-
cil for good cause shown pursuant to the procedure set forth in Rule .0903
of subchapter 1D.

History Note: Statutory Authority G.S. 84-16; G.S. 84-23

Readopted Effective December 8, 1994

Amended March 6, 2008

.0202 Register of Members
(a) Initial Registration with State Bar
Every member shall register by completing and returning to the North
Carolina State Bar a signed registration card containing the following informa-
tion:
(1) name and address;
(2) date;
(3) date passed examination to practice in North Carolina;
(4) date and place sworn in as an attorney in North Carolina;
(5) date and place of birth;
(6) list of all other jurisdictions where the member has been admitted to the
practice of law and date of admission;
(7) whether suspended or disbarred from the practice of law in any jurisdic-
tion or court, and if so, when and where, and when readmitted.
(b) Membership Records of State Bar
The secretary shall keep a permanent register for the enrollment of members
of the North Carolina State Bar. In appropriate places therein entries shall be
made showing the address of each member, date of registration and class of mem-
bership, date of transfer from one class to another, if any, date and period of sus-
pension, if any, and such other useful data which the council may from time to
time require.
History Note: Statutory Authority G.S. 84-23; G.S. 84-34
Readopted Effective December 8, 1994
Amended December 7, 1995

.0203 Annual Membership Fees; When Due
(a) Amount and Due Date
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The annual membership fee shall be in the amount as provided by law and
shall be due and payable to the secretary of the North Carolina State Bar on
January 1 of each year and the same shall become delinquent if not paid before
July 1 of each year.

(b) Late Fee

Any attorney who fails to pay the entire annual membership fee in the
amount provided by law and the annual Client Security Fund assessment
approved by the North Carolina Supreme Court before July 1 of each year shall
also pay a late fee of $30.

(c) Waiver of All or Part of Dues

No part of the annual membership fee or Client Security Fund assessment
shall be prorated or apportioned to fractional parts of the year, and no part of the
membership fee or Client Security Fund assessment shall be waived or rebated
for any reason with the following exceptions:

(1) A person licensed to practice law in North Carolina for the first time by
examination shall not be liable for dues or the Client Security Fund assess-
ment during the year in which the person is admitted;

(2) A person licensed to practice law in North Carolina serving in the armed
forces, whether in a legal or nonlegal capacity, will be exempt from payment
of dues and Client Security Fund assessment for any year in which the mem-
ber is on active duty in the military service;

(3) A person licensed to practice law in North Carolina who files a petition
for inactive status on or before December 31 of a given year shall not be liable
for the membership fee or the Client Security Fund assessment for the fol-
lowing year if the petition is granted. A petition shall be deemed timely if it
is postmarked on or before December 31.

History Note: Statutory Authority G.S. 84-23; G.S. 84-34

Readopted Effective December 8, 1994

Amended September 7, 1995; December 7, 1995; March 7, 1996

.0204 Certificate of Insurance Coverage

(a) Before July 1 of each year, each active member shall submit a certificate to
the secretary of the North Carolina State Bar on a form provided by the secre-
tary stating whether the member is engaged in the private practice of law and, if
so, whether the member is covered by a policy of professional liability insurance
issued by an insurer legally permitted to provide coverage in North Carolina. The
certificate may be submitted in electronic form or in an original document. If,
after having most recently submitted a certificate of insurance coverage asserting
that the member is covered by a policy of professional liability insurance cover-
age, a member for any reason ceases to be insured, the member shall immediately
advise the North Carolina State Bar of the changed circumstances in writing.

(b) Any active member who fails to submit the certificate of insurance cover-
age required above in a timely fashion may be suspended from active member-
ship in the North Carolina State Bar in accordance with the procedures set forth
in Rule .0903 of subchapter D.

(c) Any member failing to submit a certificate of insurance coverage in a time-
ly fashion shall pay a late fee of $30 to defray the administrative cost of enforc-
ing compliance with this rule; provided, however, that no late fee associated with
such failure shall be charged if the member is also liable for a late fee in regard to
failure to pay the annual membership fee or Client Security Fund assessment for
the same year in a timely fashion.

(d) Notwithstanding the foregoing:

(1) A person licensed to practice law in North Carolina for the first time by

examination shall not be required to file a certificate of insurance coverage

during the year in which the person is admitted;

(2) A person licensed to practice law in North Carolina serving in the armed

forces, in a legal or nonlegal capacity, shall not be required to file a certificate

of insurance coverage for any year in which the member is on active duty in
military service;

(3) A person licensed to practice law in North Carolina who files a petition

for inactive status on or before December 31 of a given year shall not be

required to file a certificate of insurance coverage for the following year if the
petition is granted. A petition shall be deemed timely if it is postmarked on

or before December 31.

History note: Statutory authority G.S. 84-23

Adopted October 1, 2003

Section .0800 Election and Appointment of State
Bar Councilors

.0801 Purpose

The purpose of these rules is to promulgate fair, open, and uniform proce-
dures to elect and appoint North Carolina State Bar councilors in all judicial
district bars. These rules should encourage a broader and more diverse partici-
pation and representation of all attorneys in the election and appointment of
councilors.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0802 Election - When Held; Notice; Nominations

(a) Every judicial district bar, in any calendar year at the end of which the
term of one or more of its councilors will expire, shall fill said vacancy or vacan-
cies at an election to be held during that year.

(b) The officers of the district bar shall fix the time and place of such election
and shall give to each active member (as defined in G.S. 84-16) of the district bar
a written notice thereof directed to him or her at his or her address on file with
the North Carolina State Bar, which notice shall be placed in the United States
Mail, postage prepaid, at least 30 days prior to the date of the election.

(c) The district bar shall submit its written notice of the election to the
North Carolina State Bar, at least six weeks before the date of the election.

(d) The North Carolina State Bar will, at its expense, mail these notices.

() The notice shall state the date, time and place of the election, give the
number of vacancies to be filled, identify how and to whom nominations may
be made before the election, and advise that all elections must be by a majori-
ty of the votes cast. If the election will be held at a meeting of the bar, the notice
will also advise that additional nominations may be made from the floor at the
meeting itself. In judicial districts that permit elections by mail, the notice to
members shall advise that nominations may be made in writing directed to the
president of the district bar and received prior to a date set out in the notice.
Sufficient notice shall be provided to permit nominations received from district
bar members to be included on the printed ballots.

History Note: Statutory Authority G.S. 84-18; G.S. 84-23

Readopted Effective December 8, 1994

Amended November 5, 1999

.0803 Election - Voting Procedures

(a) All nominations made either before or at the meeting shall be voted on
by secret ballot.

(b) Cumulative voting shall not be permitted.

(c) Nominees receiving a majority of the votes cast shall be declared elected.

History Note: Statutory Authority G.S. 84-18; G.S. 84-23

Readopted Effective December 8, 1994

Amended November 5, 1999

.0804 Procedures Governing Elections by Mail

(a) Judicial district bars may adopt bylaws permitting elections by mail, in
accordance with procedures approved by the N.C. State Bar Council and as set
out in this section.

(b) Only active members of the judicial district bar may participate in elec-
tions conducted by mail.

(c) In districts which permit elections by mail, the notice sent to members
referred to in Rule .0802(e) of this subchapter shall advise that the election will
be held by mail.

(d) The judicial district bar shall mail a ballot to each active member of the
judicial district bar at the member's address of record on file with the North
Carolina State Bar. The ballot shall be accompanied by written instructions and
shall state when and where the ballot should be returned.

(¢) Each ballot shall be sequentially numbered with a red identifying
numeral in the upper right hand corner of the ballot. The judicial district bar
shall maintain appropriate records respecting how many ballots were mailed to
prospective voters in each election, as well as how many ballots are returned.

(f) Only original ballots will be accepted. No photocopied or faxed ballots

will be accepted. Voting by computer or electronic mail will not be permitted.
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History Note: Statutory Authority G.S. 84-18; G.S. 84-23
Adopted November 5, 1999

.0805 Vacancies

The unexpired term of any councilor whose office has become vacant
because of resignation, death, or any cause other than the expiration of a term,
shall be filled within 90 days of the occurrence of the vacancy by an election
conducted in the same manner as above provided.

History Note: Statutory Authority G.S. 84-18; 84-23

Readopted Effective December 8, 1994

Amended November 5, 1999

.0806 Bylaws Providing for Geographical Rotation or Division of
Representation

Nothing contained herein shall prohibit the district bar of any judicial dis-
trict from adopting bylaws providing for the geographical rotation or division
of its councilor representation.

History Note: Statutory Authority G.S. 84-18; 84-23

Readopted Effective December 8, 1994

Amended November 5, 1999

Section .0900 Organization of the Judicial District
Bars

.0901 Bylaws

(a) Each judicial district bar shall adopt bylaws for its governance subject to
the approval of the council;

(b) Each judicial district bar shall submit its current bylaws to the secretary of
the North Carolina State Bar for review by the council on or before June 1, 1996;

(¢) Pending review by the council, any bylaws submitted to the secretary on
behalf of a judicial district bar or which already exist in the files of the secretary
shall be deemed official and authoritative.

(d) All amendments to the bylaws of any judicial district bar must be filed
with the secretary within 30 days of adoption and shall have no force and effect
until approved by the council.

(e) The secretary shall maintain an official record for each judicial district bar
containing bylaws which have been approved by the council or for which
approval is pending.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.0902 Annual Membership Fee

If a judicial district bar elects to assess an annual membership fee from its
active members pursuant to N.C.G.S. §84-18.1(b), the following procedures
shall apply:

(a) Notice to State Bar. The judicial district bar shall notify the North
Carolina State Bar of its election to assess an annual membership fee each year at
least thirty days prior to mailing to its members the first invoice therefore, spec-
ifying the amount of the annual membership fee, the date after which payment
will be delinquent, and the amount of any late fee for delinquent payment.

(b) Accounting to State Bar. No later than thirty days after the end of the
judicial district bar's fiscal year, the judicial district bar shall provide the North
Carolina State Bar with an accounting of the annual membership fees it collect-
ed during such judicial district bar's fiscal year.

(c) Delinquency Date. The date upon which the annual membership fee shall
be delinquent if not paid shall be not later than ninety days after, and not soon-
er than thirty days after, the date of the first invoice for the annual membership
fee. The delinquency date shall be stated on the invoice and the invoice shall
advise each member that failure to pay the annual membership fee must be
reported to the North Carolina State Bar and may result in suspension of the
member's license to practice law.

(d) Late Fee. Each judicial district bar may impose, but shall not be required,
to impose a late fee of any amount not to exceed fifteen dollars ($15.00) for non-
payment of the annual membership fee on or before the stated delinquency date.

(e) Members Subject to Assessment. Only those lawyers who are active mem-
bers of a judicial district bar may be assessed an annual membership fee. A lawyer

who joins a judicial district bar after the beginning of its fiscal year shall be
exempt from the obligation to pay the annual membership fee for that fiscal year
only if the lawyer can demonstrate that he or she previously paid an annual mem-
bership fee to another judicial district bar with a fiscal year that runs contermi-
nously, for a period of three (3) months or more, with the fiscal year of the
lawyer's new judicial district bar.

(f) Hardship Waivers. A judicial district bar may not grant any waiver from
the obligation to pay the judicial district bar's annual membership fee. A judicial
district bar may waive the late fee upon a showing of good cause.

(g) Reporting Delinquent Members to State Bar. Twelve months after the
date of the first invoice for the annual membership fee, the judicial district bar
shall report to the North Carolina State Bar all of its members who have not paid
the annual membership fee or any late fee.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted December 20, 2000

Amended March 6, 2008

.0903 Fiscal Period

To avoid conflict with the assessment of the membership fees for the North
Carolina State Bar, each judicial district bar that assesses a membership fee shall
adopt a fiscal year that is not a calendar year.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted December 20, 2000

Section .1000 Model Bylaws For Use by Judicial
District Bars

.1001 Name
The name of this district bar shall be THE DISTRICT BAR OF THE
JUDICIAL DISTRICT, and shall be here-
inafter referred to as the “district bar”.
History Note: Statutory Authority G.S. 84-18.1; 84-23
Adopted March 7, 1996

.1002 Authority and Purpose

The district bar is formed pursuant to the provisions of Chapter 84 of the
North Carolina General Statutes to promote the purposes therein set forth and
to comply with the duties and obligations therein or thereunder imposed upon
the Bar of this judicial district.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.1003 Membership
The members of the district bar shall consist of two classes: active and inac-
tive.
(a) Active members: The active members shall be all persons who, at the time
of the adoption of these bylaws or any time thereafter
(1) are active members in good standing with the North Carolina State Bar;
and
(2) reside in the judicial district; or
(3) practice in the judicial district and elect to belong to the district bar as
provided in G.S. 84-16.
(b) Inactive members: The inactive members shall be all persons, who, at the
time of the adoption of these bylaws or at any time thereafter
(1) have been granted voluntary inactive status by the North Carolina State
Bar; and
(2) reside in the judicial distric; and
(3) elect to participate, but not vote or hold office, in the district bar by giv-
ing written notice to the secretary of the district bar.
History Note: Statutory Authority G.S. 84-18.1; 84-23
Adopted March 7, 1996

.1004 Officers

The officers of the district bar shall be a president, a vice-president, and sec-
retary and/or treasurer who shall be selected and shall serve for the terms set out
herein.
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(a) President: The president serving at the time these bylaws are effective shall
continue to serve for a term ending at the next annual meeting following the
adoption or effective date of these bylaws. The president for the following term
shall be the then current vice-president. Thereafter, the duly elected vice-presi-
dent shall automatically succeed to the office of the president for a term of one,
two, or three years.

(b) Vice-president: The vice-president serving at the time these bylaws are
effective shall continue to serve for a term ending at the next annual meeting fol-
lowing the adoption or effective date of these bylaws, at which time said vice-
president shall succeed to the office of the president. Thereafter, the vice-presi-
dent shall be elected at the annual meeting as hereinafter provided for a term of
one, two, or three years.

(c) Secretary and/or treasurer: The secretary and/or the treasurer serving at the
time these bylaws are effective shall each continue to serve in their respective
offices until the expiration of the term of that office or until successors are
appointed by the president (or be elected by the active members of the district
bar), whichever occurs later. In all other years, the secretary and/or treasurer shall
be appointed by the president (or be elected by the active members of the district
bar) to serve for a term of one, two, or three years.

(d) Election: Before (or at) the annual meeting at which officers are to be
elected, the Nominating Committee shall submit the names of its nominees for
the office of vice-president to the secretary. Nominations from the floor shall be
permitted. If no candidate receives a majority of the votes cast, the candidate with
the lowest number of votes shall be eliminated and a run-off election shall imme-
diately be held among the remaining candidates. This procedure shall be repeat-
ed until a candidate receives a majority of the votes.!

(e) Duties: The duties of the officers shall be those usual and customary for
such officers, including such duties as may be from time to time designated by
resolution of the district bar, the North Carolina State Bar Council or the laws
of the State of North Carolina.

(f) Vacancies: If a vacancy in the office of the vice-president, secretary-treas-
urer occurs, the vacancy will be filled by the board of directors, if any, and if there
is no board of directors, then by the vote of the active members at a special meet-
ing of such members. The successor shall serve until the next annual meeting of
the district bar. If the office of the president becomes vacant, the vice-president
shall succeed to the office of the president and the board of directors, if any, and
if there is no board of directors, then by the vote of the active members at a spe-
cial meeting of such members, will select a new vice-president, who shall serve
until the next annual meeting.

(g) Notification: Within 10 days following the annual meeting, or the filling
of a vacancy in any office, the president shall notify the executive director of the
North Carolina State Bar of the names, addresses and telephone numbers of all
officers of the district bar.

(h) Record of bylaws: The president shall ensure that a current copy of these
bylaws is filed with the office of the senior resident superior court judge with the
Judicial District and with the executive director

of the North Carolina State Bar.

(i) Removal from office: The district bar, by a two-thirds vote of its active
members present at a duly called meeting, may, after due notice and an oppor-
tunity to be heard, remove from office any officer who has engaged in conduct
which renders the officer unfit to serve, or who has become disabled, or for other
good cause. The office of any officer who, during his or her term of office ceas-
es to be an active member of the North Carolina State Bar shall immediately be
deemed vacant and shall be filled as provided in Rule .1004(f) above.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.1005 Councilor

The district bar shall be represented in the State Bar council by one or more
duly elected councilors, the number of councilors being determined pursuant to
G.S. 84-17. Any councilor serving at the time of the adoption of these bylaws
shall complete the term of office to which he or she was previously elected.
Thereafter, elections shall be held as necessary. Nominations shall be made and
the election held as provided in G.S. 84-18 and in Section .0800 et seq. of
Subchapter 1A of the Rules of the North Carolina State Bar (27 N.CA.C. 1A

.0800 et seq.). If more than one council seat s to be filled, separate elections shall

be held for each vacant seat. A vacancy in the office of councilor shall be filled as
provided by Rule .0804 of Subchapter 1A (27 N.C.A.C. 1A .0804).

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

Amended November 5, 1999

.1006 Annual Membership Fee
(a) Fach active member of the district bar shall:
(1) Pay such annual membership fee, if any, as is prescribed by a majority
vote of the active members of the district bar present and voting at a duly
called meeting of the district bar, provided, however, that such fee may
never exceed the amount of the annual membership fee currently imposed
by the North Carolina State Bar. Each member shall pay the annual district
bar membership fee at the time and place set forth in the notice thereof
mailed to the member by the secretary-treasurer; and
(2) Keep the secretary-treasurer notified of the member’s current mailing
address and telephone number.
(b) The annual membership fee shall be used to promote and maintain the
administration, activities and programs of the district bar.
History Note: Statutory Authority G.S. 84-18.1; 84-23
Adopted March 7, 1996

.1007 Meetings

(a) Annual meetings: The district bar shall meet each ata
time and place designated by the president. The president, secretary or other offi-
cer shall mail or deliver written notice of the annual meeting to each active mem-
ber of the district bar at the member’s last known mailing address on file with the
district bar at least ten days before the date of the annual meeting and shall so
certify in the official minutes of the meeting. Notice of the meeting mailed by
the executive director of the North Carolina State Bar shall also satisfy the notice
requirement. Failure to mail or deliver the notice as herein provided shall invali-
date any action at the annual meeting.

(b) Special meetings: Special meetings, if any, may be called at any time by
the president or the vice-president. The president, secretary or other officer shall
mail or deliver written notice of the special meeting to each active member of the
district bar at the member’s last known mailing address on file with the district
bar at least ten days before the date of any special meeting. Such notice shall set
forth the time and place for the special meeting and the purpose(s) thereof.
Failure to mail or deliver the notice shall invalidate any action taken at a special
meeting.

(¢) Quorum: Twenty percent of the active members of the district bar shall
constitute a quorum, and a quorum shall be required to take official action on
behalf of the district bar.?

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.1008 District Bar Finances

(a) Fiscal Year: The district bar's fiscal year shall begin on and
shall end on .

(b) Duties of treasurer: The treasurer shall maintain the funds of the district
bar on deposit, initiate any necessary disbursements and keep appropriate finan-
cial records.

(c) Annual financial report: Each before the annual
meeting, the treasurer shall prepare the district bar's annual financial report for
review by the board of directors, if any, and submission to the district bar's annu-
al meeting and the North Carolina State Bar.

(d) District bar checks: All checks written on district bar accounts (arising
from the collection of mandatory dues) that exceed $500 must be signed by two
of the following: (1) the treasurer, (2) any other officer, (3) another member of
the board of directors, or (4) the executive secretary/director, if any.

(e) Fidelity bond: If it is anticipated that receipts from membership fees will
exceed $20,000 for any fiscal year, the district bar shall purchase a fidelity bond
at least equal in amount to the anticipated annual receipts to indemnify the dis-
trict bar for losses attributable to the malfeasance of the treasurer or any other
member having access to district bar funds.

(F) Taxpayer identificatdion number: The treasurer shall be responsible for
obtaining a federal taxpayer identification number for the district bar.
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History Note: Statutory Authority G.S. 84-18.1; 84-23
Adopted March 7, 1996
Amended July 22, 1999

.1009 Prohibited Activities

(a) Prohibited expenditures: Mandatory district bar dues, if any, shall not be
used for the purchase of alcoholic beverages, gifts to public officials, including
judges, charitable contributions, recreational activities or expenses of spouses of
district bar members or officers. However, such expenditures may be made from
funds derived entirely from the voluntary contributions of district bar members.

(b) Political expenditures: The district bar shall not make any expenditures to
fund political and ideological activities.

(c) Political activities: The district bar shall not engage in any political or ide-
ological conduct or activity, including the endorsement of candidates and the
taking or advocation of positions on political issues, referendums, bond elections,
and the like, however, the district bar, and persons speaking on its behalf, may
take positions on, or comment upon, issues relating to the regulation of the legal
profession and issues or matters relating to the improvement of the quality and
availability of legal services to the general public.

History Note: Statutory Authority G.S. 84-18.1; 84-23
Adopted March 7, 1996

.1010 Committees
(a) Standing committee(s): The standing committees shall be the
Nominating Committee, Pro Bono Committee, Fee Dispute Resolution
Committee, Grievance Committee, and Professionalism Committee pro-
vided that, with respect to the Fee Dispute Resolution Committee and the
Grievance Committee, the district meets the State Bar guidelines relating
thereto.
(b) Fee Dispute Resolution Committee:
(1) The Fee Dispute Resolution Committee shall consist of at least six
but not more than eighteen persons appointed by the president to stag-
gered three-year terms as provided in the district bar’s Fee Dispute
Resolution Plan.
(2) The Fee Dispute Resolution Committee shall be responsible for
implementing a Fee Dispute Resolution Plan approved by the Council
of the North Carolina State Bar to resolve fee disputes efficiently, eco-
nomically, and expeditiously without litigation.
(c) Grievance Committee:
(1) The Grievance Committee shall consist of at least five but not more
than thirteen persons appointed by the president to staggered three
year terms as provided by the Rules and Regulations of the North
Carolina State Bar governing Judicial District Grievance Committees.
(2) The Grievance Committee shall assist the Grievance Committee of
the North Carolina State Bar by receiving grievances, investigating
grievances, evaluating grievances, informally mediating disputes, facil-
itating communication between lawyers and clients and referring
members of the public to other appropriate committees or agencies for
assistance.
(3) The Grievance Committee shall operate in strict accordance with
the rules and policies of the North Carolina State Bar with respect to
district bar grievance committees.
(d) Special Committees: Special committees may be created and
appointed by the president.
(e) Nominating Committee:
(1) The Nominating Committee shall be appointed by the officers (or
the board of directors) of the district bar and shall consist of at least
three active members of the district bar who are not officers or direc-
tors of the district bar.
(2) The Nominating Committee shall meet as necessary for the pur-
pose of nominating active members of the district bar as candidates for
officers and councilor(s) and the board of directors, if any.
(3) The Nominating Committee members shall serve one-year terms
beginning on and ending on

(4) Any active member whose name is submitted for consideration for
nomination to any office or as a councilor must have indicated his or

her willingness to serve if selected.
(f) Pro Bono Committee:

(1) The Pro Bono Committee shall consist of at least five active mem-

bers of the district bar appointed by the president.

(2) The Pro Bono Committee shall meet at least once each quarter and

shall have the duty of encouraging members of the district bar to pro-

vide pro bono legal services. The committee shall also develop pro-

grams whereby attorneys not involved in other volunteer legal service

programs may provide pro bono legal service in their areas of concen-

tration and practice.

(3) The members of the Pro Bono Committee shall serve one-year

terms commencing on
(g) Professionalism Committee:
(1) The Professionalism Committee shall consist of the three immediate
past presidents of the district bar or such other members of the district bar
as shall be appointed by the president.
(2) The purpose of the Professionalism Committee shall be the promotion
of professionalism and thereby the bolstering of public confidence in the
legal profession. The committee may further enhance professionalism
through CLE programs and, when appropriate, through confidential peer
intervention in association with the Professionalism Support Initiative (PSI)
which is sponsored and supported by the Chief Justice’s Commission on
Professionalism. The PSI effort is to investigate and informally assist with
client-lawyer, lawyer-lawyer, and lawyer-judge relationships to ameliorate
disputes, improve communications, and repair relationships. The
Professionalism Committee shall have no authority to discipline any lawyer
or judge, or to force any lawyer or judge to take any action. The commit-

tee shall not investigate or attempt to resolve complaints of professional
misconduct cognizable under the Rules of Professional Conduct and shall
act in accordance with Rules 1.6(c) and 8.3 of the Rules of Professional
Conduct. The committee shall consult and work with the Chief Justice’s
Commission on Professionalism when appropriate.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

Amended March 6, 2002; March 6, 2008

.1011 Board of Directors or Executive Committee
(a) Membership of board: A board of directors consisting of at least
active members of the district bar shall be elected. At all times, the
board of directors shall include at least one director from each county in the
judicial district. The board of directors serving when these bylaws become
effective shall continue to serve until the following annual meeting.

Beginning on immediately after the effective

date of these bylaws, the president shall appoint an initial board of directors
who shall serve three-year terms commencing on , except
that the terms of the initial members of the board shall be staggered at one-
year intervals to ensure continuity and experience. To effect the staggered
initial terms, the president will determine which of the initial members shall
serve terms of less than three years.

The State Bar councilor (or councilors) from the judicial district shall be
an ex officio member (or members) of the district bar board of directors or
Executive Committee.

(b) Terms of directors: After the initial staggered terms of the board of
directors expire, successors shall be elected by the active members at the
annual district bar meeting, as set out in Rule .1004(d) above, and Rule
.1011(c ) and (d) below. Following the completion of the initial staggered
terms, the directors shall serve three-year terms beginning on

following their election.

(c) Designated and at-large seats in multi-county districts: In muld-
county districts, one seat on the board of directors shall be set aside and des-
ignated for each county in the district. Only active members of the district
bar who reside or work in the designated county may be elected to a desig-
nated county seat. All other seats on the board of directors shall be at-large
seats which may be filled by any active member of the district bar.

(d) Elections: When one or more seats on the board of directors become
vacant, an election shall be held at the annual meeting of the district bar.
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Except as otherwise provided herein, the election shall be conducted as pro-
vided for in Rule .1004(d) above. The candidates receiving the highest
number of votes cast will be elected, regardless of whether any of the candi-
dates received a majority of the votes cast, provided that designated seats will
be filled by the candidates receiving the highest number of votes who live or
work in the designated county, regardless of whether any of the candidates
received a majority of the votes cast.

(e) Vacancies: If a vacancy occurs on the board of directors, the president
(or the board of directors) shall appoint a successor who shall serve until the
next annual meeting of the district bar. If the vacancy occurs in a designat-
ed seat for a particular county within the district, the successor will be
selected from among the active members of the district bar who live or work
in the designated county.

(f) Duties of board of directors: The board of directors shall have the
responsibilities described Rules .1004(f) and .1007(c ) above. The board of
directors shall also consult with the officers regarding any matters of district
bar business or policy arising between meetings and may act for the district
bar on an emergency basis if necessary, provided that any such action shall
be provisional pending its consideration by the district bar at its next duly
called meeting. The board of directors may not impose on its own authori-
ty any sort of fee upon the membership.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.1012 Amendment of the Bylaws

The membership of the district bar, by a (majority, two-thirds, etc.) vote
of the active members present at any duly called meeting at which there is a
quorum present and voting throughout, may amend these bylaws in ways
not inconsistent with the constitution of the United States, the policies and
rules of the North Carolina State Bar and the laws of the United States and
North Carolina.

History Note: Statutory Authority G.S. 84-18.1; 84-23

Adopted March 7, 1996

.1013 Selection of Nominees for District Court Judge

Unless otherwise required by law, the following procedures shall be used
to determine the nominees to be recommended to the Governor pursuant
to N.C. Gen. Stat. §7A-142 for vacant district court judgeships in the judi-
cial district.

(a) Meeting for Nominations: The nominees shall be selected by secret,
written ballot of those members present at a meeting of the district bar
called for this purpose. Fifteen (15) days notice of the meeting shall be
given, by mail, to the last known address of each district bar member.
Alternatively, if a bylaw permitting elections by mail is adopted by the dis-
trict bar, the procedures set forth in the bylaw and in Rule .0804 of
Subchapter 1A of the Rules of the North Carolina State Bar (27 N.C.A.C.
1A, .0804), shall be followed.

(b) Candidates: Persons who want to be considered for the vacancy shall
notify the President in writing five (5) days prior to the meeting at which
the election will be conducted or, if the election is by mail, five (5) days
prior to the mailing of the ballots.

(c) Voting: Each district bar member may vote for three candidates.
Cumulative voting is prohibited.

(d) Submission to Governor: The three candidates receiving the highest
number of votes shall be the nominees to fill the vacancy on the district
court and their names, and vote totals, shall be transmitted to the Governor.
In the event of a tie for third place, the names of those candidates involved
in the tie shall be transmitted to the Governor together with the names of
the two candidates receiving the highest number of votes.

Statutory Authority G.S. 84-18.1; 84-23; 7A-142

Adopted February 27, 2003
Endnotes:

1. The procedure for voting for, and election of, councilors is set by
statute and rules of the North Carolina State Bar. District bar voting proce-
dure with regard to matters relating to district bar dues is now statutorily
prescribed in North Carolina General Statutes Section 84-18.1. The proce-
dure, but not the manner or method of conducting the vote, to submit

nominations to the governor to fill vacancies on the district court bench is
set forth in North Carolina General Statutes Section 7A-142. It is suggest-
ed that, for voting upon, and elections for, other district bar matters and
issues, the district bars be permitted to adopt bylaws providing for proce-
dures as may seem appropriate for each district bar. Such rules might address
notice provisions, including how much notice is given and permissible
methods of giving notice, what shall constitute a quorum (see footnote 2),
and how any such election shall be conducted (including whether or not
members must be present to vote, whether proxies will be permitted,
whether or not absentee or some other form of mail ballot will be allowed
and whether or not cumulative voting should be permitted when elections
for multiple candidates or positions are being conducted).

2. Consistent with the comment contained in footnote 1, each district
bar should be permitted to adopt bylaws providing for what shall constitute
a quorum based upon each district bar’s particular situation and circum-
stances. The above provision regarding quorum should be considered only
as a a suggestion, and individual district bars may wish to provide that a dif-
ferent percentage of the membership shall constitute a quorum. Other
methods of defining a quorum should also be permitted. For example, in
certain of the larger district bars, any quorum based on a percentage of the
membership, except for a very nominal percentage, may be difficult to
attain. One alternate quorum provision might read as follows: A quorum
shall be those present at any membership meeting for which proper notice
was given.

3. The composition of the Nominating Committee set forth above is a
suggestion only. The district bars may choose to constitute their nominat-
ing committees in a different manner, as for example, letting the committee
consist of the three most immediate past presidents of the district bar who
are still active members of the district bar as defined herein. Smaller district
bars may choose to have no Nominating Committee and nominate and
elect officers from the floor at the annual meeting of the district bar.

Section .1200 Filing Papers with and Serving
the North Carolina State Bar

.1201 When Papers Are Filed Under These Rules and Regulations

Whenever in these rules and regulation there is a requirement that peti-
tions, notices or other documents be filed with or served on the North
Carolina State Bar or the council, the same shall be filed with or served on
the secretary of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Section .1400 Rulemaking Procedures

.1401 Publication for Comment

(a) As a condition precedent to adoption, a proposed rule or amendment to
a rule must be published for comment as provided in subsection (c).

(b) A proposed rule or amendment to a rule must be presented to the
Executive Committee and the council prior to publication for comment, and
specifically approved for publication by both.

(c) A proposed rule or amendment to a rule must be published for comment
in an official printed publication of the North Carolina State Bar that is mailed
to the membership at least 30 days in advance of its final consideration by the
council. The publication of any such proposal must be accompanied by a promi-
nent statement inviting all interested parties to submit comment to the North
Carolina State Bar at a specified postal or e-mail address prior to the next meet-
ing of the Executive Committee, the date of which shall be set forth.

History Note: Statutory Authority G.S. 84-23

Adopted August 23, 2007

.1402 Review by the Executive Committee

At its next meeting following the publication or republication of any pro-
posed rule or amendment to a rule, the Executive Committee shall review the
proposal and any comment that has been received concerning the proposal. The
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Executive Committee shall then:

(a) recommend the proposal’s adoption by the council;

(b) recommend the proposal’s adoption by the council with nonsubstantive
modification;

(c) recommend to the council that the proposal be republished with sub-
stantive modification;

(d) defer consideration of the matter to its next regular business meeting;

(e) table the matter; or

() reject the proposal.

History Note: Statutory Authority G.S. 84-23

Adopted August 23, 2007

.1403 Action by the Council and Review by the North Carolina Supreme Court

(a) Whenever the Executive Committee recommends adoption of any pro-
posed rule or amendment to a rule in accordance with the procedure set forth in
Rule .1402 above, the council at its next regular business meeting shall consider
the proposal, the Executive Committee’s recommendation, and any comment
received from interested parties, and:

(1) decide whether to adopt the proposed rule or amendment, subject to the

approval of the North Carolina Supreme Court as described in G.S. 84-21;

(2) reject the proposed rule or amendment; or

(3) refer the matter back to the Executive Committee for reconsideration.

(b) Any proposed rule or amendment to a rule adopted by the council shall
be transmitted by the secretary to the North Carolina Supreme Court for its
review on a schedule approved by the Court, but in no event later than 120 days
following the council’s adoption of the proposed rule or amendment.

(c) No proposed rule or amendment to a rule adopted by the council shall
take effect unless and undil it is approved by order of the North Carolina
Supreme Court.

(d) The secretary shall promptly transmit the official text of any proposed rule
or amendment to a rule adopted by the council and approved by the North
Carolina Supreme Court to the Office of Administrative Hearings for publica-
tion in the North Carolina Administrative Code.

(e) Any action taken by the council or the North Carolina Supreme Court in
regard to any proposed rule or amendment to a rule shall be reported in the next
issue of the printed publication referenced in Rule .1401 above.

History Note: Statutory Authority G.S. 84-23

Adopted August 23, 2007
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SUBCHAPTER B

Discipline and Disability Rules

Section .0100 Discipline and Disability of Attorneys

Editor’s note: The captions in this subchapter are provided as research aids and
are not official statements of the North Carolina State Bar Council or the
Grievance Committee.

.0101 General Provisions

Discipline for misconduct is not intended as punishment for wrongdoing but
is for the protection of the public, the courts, and the legal profession. The fact
that certain misconduct has remained unchallenged when done by others, or
when done at other times, or that it has not been made the subject of earlier dis-
ciplinary proceedings, will not be a defense to any charge of misconduct by a
member.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0102 Procedure for Discipline

(a) The procedure to discipline members of the bar of this state will be in
accordance with the provisions hereinafter set forth.

(b) Role of District Bars - District bars will not conduct separate proceedings
to discipline members of the bar but will assist and cooperate with the North
Carolina State Bar in reporting and investigating matters of alleged misconduct on
the part of its members.

(c) Concurrent Jurisdiction of State Bar and Courts

(1) The Council of the North Carolina State Bar - The Council of the

North Carolina State Bar is vested, as an agency of the state, with the control

of the discipline, disbarment, and restoration of attorneys practicing law in

this state.

(2) Inherent Authority of State Courts - The courts of this state have inher-

ent authority to take disciplinary action against attorneys practicing therein,

even in relation to matters not pending in the court exercising disciplinary
authority.

(3) Separarate Authority of State Bar and State Courts - The authority of the

North Carolina State Bar and the courts to discipline attorneys is separate and

distinct, the North Carolina State Bar having derived its jurisdiction by leg-

islative act and the courts from the inherent power of the courts themselves.

(4) Separate Powers and Actions - Neither the North Carolina State Bar nor

the courts are authorized or empowered to act for or in the name of the other,

and the disciplinary action taken by either entity should be clearly delineated
as to the source or basis for the action being taken.

(5) Courts Not Authorized to Preempt State Bar Action - It is the position

of the North Carolina State Bar that no trial court has the authority to pre-

empt a North Carolina State Bar disciplinary proceeding with a pending civil
or criminal court proceeding involving attorney conduct, or to dismiss a dis-
ciplinary proceeding pending before the North Carolina State Bar.

(6) State Bar Deferral to State Court - Whenever the North Carolina State

Bar learns that a court has initiated an inquiry or proceeding regarding alleged

improper or unethical conduct of an attorney, the North Carolina State Bar

may defer to the court and stay its own proceeding pending completion of
the court’s inquiry or proceeding. Upon request, the North Carolina State

Bar will assist in the courts inquiry or proceeding,

(7) State Court Deferral to State Bar - If the North Carolina State Bar finds

probable cause and institutes disciplinary proceedings against an attorney for

conduct which subsequently becomes an issue in a criminal or civil proceed-
ing, the court may, in its discretion, defer its inquiry pending the completion
of the North Carolina State Bar’s proceedings.

(8) Copies of State Bar Complaint - Upon the filing of a complaint by the

North Carolina State Bar, the North Carolina State Bar will send a copy of

the complaint to the chief resident superior court judge and to all superior

court judges regularly assigned to the district in which the attorney maintains
his or her law office. The North Carolina State Bar will send a copy of the

complaint to the district attorney in the district in which the attorney main-
tains a law office if the complaint alleges criminal activity by the attorney.
(9) Status of Relevant Complaints Prior to Action by the Court - The North
Carolina State Bar will encourage judges to contact the North Carolina State
Bar to determine the status of any relevant complaints filed against an attor-
ney before the court takes disciplinary action against the attorney.

History Note: Statutory Authority G.S. 84-23; G.S. 84-36

Readopted Effective December 8, 1994

.0103 Definitions

Subject to additional definitions contained in other provisions of this sub-
chapter, the following words and phrases, when used in this subchapter, will
have, unless the context clearly indicates otherwise, the meanings given to them
in this rule.

(1) Admonition - a written form of discipline imposed in cases in which an
attorney has committed a minor violation of the Rules of Professional Conduct.

(2) Appellate division - the appellate division of the general court of justice.

(3) Board - the Board of Continuing Legal Education.

(4) Board of Continuing Legal Education - a standing committee of the
council responsible for the administration of a program of mandatory continu-
ing legal education and law practice assistance.

(5) Censure - a written form of discipline more serious than a reprimand
issued in cases in which an attorney has violated one or more provisions of the
Rules of Professional Conduct and has caused significant harm or potential sig-
nificant harm to a client, the administration of justice, the profession, or a mem-
ber of the public, but the misconduct does not require suspension of the attor-
ney's license.

(6) Certificate of conviction - a certified copy of any judgment wherein a
member of the North Carolina State Bar is convicted of a criminal offense.

(7) Chairperson of the Grievance Committee - councilor appointed to serve
as chairperson of the Grievance Committee of the North Carolina State Bar.

(8) Commission - the Disciplinary Hearing Commission of the North
Carolina State Bar.

(9) Commission chairperson - the chairperson of the Disciplinary Hearing
Commission of the North Carolina State Bar.

(10) Complainant or complaining witness - any person who has complained
of the conduct of any member of the North Carolina State Bar to the North
Carolina State Bar.

(11) Complaint - a formal pleading filed in the name of the North Carolina
State Bar with the commission against a member of the North Carolina State Bar
after a finding of probable cause.

(12) Consolidation of cases - a hearing by a hearing panel of multiple charges,
whether related or unrelated in substance, brought against one defendant.

(13) Council - the Council of the North Carolina State Bar.

(14) Councilor - a member of the Council of the North Carolina State Bar.

(15) Counsel - the counsel of the North Carolina State Bar appointed by the
council.

(16) Court or courts of this state - a court authorized and established by the
constitution or laws of the state of North Carolina.

(17) Criminal offense showing professional unfitness - the commission of,
attempt to commit, conspiracy to commit, solicitation or subornation of any
felony or any crime that involves false swearing, misrepresentation, deceit, extor-
tion, theft, bribery, embezzlement, false pretenses, fraud, interference with the
judicial or political process, larceny, misappropriation of funds or property, over-
throw of the government, perjury, willful failure to file a tax return, or any other
offense involving moral turpitude or showing professional unfitness.

(18) Defendant - a member of the North Carolina State Bar against whom
a finding of probable cause has been made.

(19) Disabled or disability - a mental or physical condition which signifi-
cantly impairs the professional judgment, performance, or competence of an
attorney.
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(20) Grievance - alleged misconduct.

(21) Grievance Committee - the Grievance Committee of the North
Carolina State Bar or any of its panels acting as the Grievance Committee
respecting the grievances and other matters referred to it by the chairperson of
the Grievance Committee.

(22) Hearing panel - a hearing panel designated under Rule .0108(a)(2),
.0114(d), .0114(x), .0118(b)(2), .0125(a)(6), .0125(b)(7) or .0125(c)(2) of this
subchapter.

(23) llicit drug - any controlled substance as defined in the North Carolina
Controlled Substances Act, section 5, chapter 90, of the North Carolina General
Statutes, or its successor, which is used or possessed without a prescription or in
violation of the laws of this state or the United States.

(24) Incapacity or incapacitated - condition determined in a judicial pro-
ceeding under the laws of this or any other jurisdiction that an attorney is men-
tally defective, an inebriate, mentally disordered, or incompetent from want of
understanding to manage his or her own affairs by reason of the excessive use of
intoxicants, drugs, or other cause.

(25) Investigation - the gathering of information with respect to alleged mis-
conduct, alleged disability, or a petition for reinstatement.

(26) Investigator - any person designated to assist in the investigation of
alleged misconduct or facts pertinent to a petition for reinstatement.

(27) Lawyer Assistance Program Board — the Lawyer Assistance Program
Board of the North Carolina State Bar.

(28) Letter of caution - communication from the Grievance Committee to
an attorney stating that the past conduct of the attorney, while not the basis for
discipline, is unprofessional or not in accord with accepted professional practice.

(29) Letter of notice - a communication to a respondent setting forth the
substance of a grievance.

(30) Letter of warning - written communication from the Grievance
Committee or the commission to an attorney stating that past conduct of the
attorney, while not the basis for discipline, is an unintentional, minor, or techni-
cal violation of the Rules of Professional Conduct and may be the basis for dis-
cipline if continued or repeated.

(31) Member - a member of the North Carolina State Bar.

(32) Office of the Counsel - the office and staff maintained by the counsel
of the North Carolina State Bar.

(33) Office of the secretary - the office and staff maintained by the secretary-
treasurer of the North Carolina State Bar.

(34) Party - after a complaint has been filed, the North Carolina State Bar as
plaindiff or the member as defendant.

(35) Plaintiff - after a complaint has been filed, the North Carolina State Bar.

(36) Preliminary hearing - hearing by the Grievance Committee to deter-
mine whether probable cause exists.

(37) Probable cause - a finding by the Grievance Committee that there is rea-
sonable cause to believe that a member of the North Carolina State Bar is guilty
of misconduct justifying disciplinary action.

(38) Reprimand - a written form of discipline more serious than an admo-
nition issued in cases in which a defendant has violated one or more provisions
of the Rules of Professional Conduct and has caused harm or potential harm to
a client, the administration of justice, the profession, or a member of the public,
but the misconduct does not require a censure.

(39) Respondent - a member of the North Carolina State Bar who has been
accused of misconduct or whose conduct is under investigation, but as to which
conduct there has not yet been a determination of whether probable cause exists.

(40) Revised Rules of Professional Conduct - the Rules of Professional
Conduct adopted by the Council of the North Carolina State Bar and approved
by the North Carolina Supreme Court effective July 24, 1997.

(41) Rules of Professional Conduct - the Rules of Professional Conduct
adopted by the Council of the North Carolina State Bar and approved by the
North Carolina Supreme Court and which were in effect from October 7, 1985
through July 23, 1997.

(42) Secretary - the secretary-treasurer of the North Carolina State Bar.

(43) Supreme Court - the Supreme Court of North Carolina.

(44) Will - when used in these rules, means a direction or order which is
mandatory or obligatory.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994
Amended December 30, 1998; February 3, 2000, October 8, 2009

.0104 State Bar Council: Powers and Duties in Discipline and Disability
Matters

The Council of the North Carolina State Bar will have the power and duty

(1) to supervise and conduct disciplinary proceedings in accordance with the
provisions hereinafter set forth;

(2) to appoint members of the commission as provided by statute;

(3) to appoint a counsel. The counsel will serve at the pleasure of the coun-
cil. The counsel will be a member of the North Carolina State Bar but will not
be permitted to engage in the private practice of law;

(4) to order the transfer of a member to disability inactive status when such
member has been judicially declared incompetent or has been involuntarily com-
mitted to institutional care because of incompetence or disability;

(5) to accept or reject the surrender of the license to practice law of any mem-
ber of the North Carolina State Bar;

(6) to order the disbarment of any member whose resignation is accepted;

(7) to review the report of any hearing panel upon a petition for reinstate-
ment of a disbarred attorney and to make final determination as to whether the
license will be restored.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended September 7, 1995, October 8, 2009

.0105 Chairperson of the Grievance Committee: Powers and Duties
(a) The chairperson of the Grievance Committee will have the power and
duty
(1) to supervise the activities of the counsel;
(2) to recommend to the Grievance Committee that an investigation be ini-
tiated;
(3) to recommend to the Grievance Committee that a grievance be dis-
missed;
(4) to direct a letter of notice to a respondent or direct the counsel to issue
letters of notice in such cases or under such circumstances as the chairperson
deems appropriate;
(5) to issue, at the direction and in the name of the Grievance Committee, a
letter of caution, letter of warning, an admonition, a reprimand, or a censure
to a member;
(6) to notify a respondent that a grievance has been dismissed, and to notify
the complainant in accordance with Rule .0121 of this subchapter;
(7) to call meetings of the Grievance Committee;
(8) to issue subpoenas in the name of the North Carolina State Bar or direct
the secretary to issue such subpoenas;
(9) to administer or direct the administration of oaths or affirmations to wit-
nesses;
(10) to sign complaints and petitions in the name of the North Carolina State
Bar;
(11) to determine whether proceedings should be instituted to activate a sus-
pension which has been stayed;
(12) to enter orders of reciprocal discipline in the name of the Grievance
Committee;
(13) to direct the counsel to institute proceedings in the appropriate forum
to determine if an attorney is in violation of an order of the Grievance
Committee, the commission, or the council;
(14) to rule on requests for reconsideration of decisions of the Grievance
Committee regarding grievances;
(15) to tax costs of the disciplinary procedures against any defendant against
whom the Grievance Committee imposes discipline, including a minimum
administrative cost of $50;
(16) in his or her discretion, to refer grievances primarily attributable to
unsound law office management to a program of law office management
training approved by the State Bar and to so notify the complainant;
(17) to dismiss a grievance upon request of the complainant, where it appears
that there is no probable cause to believe that the respondent has violated the
Rules of Professional Conduct and where counsel consents to the dismissal;
(18) to dismiss a grievance where it appears that the grievance has not been
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filed within the time period set out in Rule .0111(e);

(19) to dismiss a grievance where it appears that the complaint, even if true,

fails to state a violation of the Revised Rules of Professional Conduct and

where counsel consents to the dismissal;

(20) to dismiss a grievance where it appears that there is no probable cause to

believe that the respondent has violated the Revised Rules of Professional

Conduct and where counsel and a member of the Grievance Committee des-

ignated by the committee consent to the dismissal.

(21) to appoint a subcommittee to make recommendations to the council for

such amendments to the Discipline and Disability Rules as the subcommit-

tee deems necessary or appropriate.

(b) Absence of Chairperson and Delegation of Duties - The president, vice-
chairperson, or a member of the Grievance Committee designated by the presi-
dent or the chairperson or vice-chairperson of the committee may perform the
functions, exercise the power, and discharge the duties of the chairperson or any
vice-chairperson when the chairperson or a vice-chairperson is absent or disqual-
ified.

(c) Delegation of Authority - The chairperson may delegate his or her
authority to the president, the vice chairperson of the committee, or a member
of the Grievance Committee.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 20, 1995; March 6, 1997; October 2, 1997; March 3,
1999; February 3, 2000

.0106 Grievance Committee: Powers and Duties

The Grievance Committee will have the power and duty

(1) to direct the counsel to investigate any alleged misconduct or disability of
a member of the North Carolina State Bar coming to its attention;

(2) to hold preliminary hearings, find probable cause and direct that com-
plaints be filed;

(3) to dismiss grievances upon a finding of no probable cause;

(4) to issue a letter of caution to a respondent in cases wherein misconduct is
not established but the activities of the respondent are unprofessional or not in
accord with accepted professional practice. The letter of caution will recommend
that the respondent be more professional in his or her practice in one or more
ways which are to be specifically identified;

(5) to issue a letter of warning to a respondent in cases wherein no probable
cause is found but it is determined by the Grievance Committee that the con-
duct of the respondent is an unintentional, minor, or technical violation of the
Rules of Professional Conduct. The letter of warning will advise the attorney that
he or she may be subject to discipline if such conduct is continued or repeated.
The warning will specify in one or more ways the conduct or practice for which
the respondent is being warned. A copy of the letter of warning will be main-
tained in the office of the counsel for three years subject to the confidentiality
provisions of Rule .0129 of this subchapter;

(6) to issue an admonition in cases wherein the defendant has committed a
minor violation of the Rules of Professional Conduct;

(7) to issue a reprimand wherein the defendant has violated one or more pro-
visions of the Rules of Professional Conduct, and has caused harm or potential
harm to a client, the administration of justice, the profession, or a member of the
public, but the misconduct does not require a censure;

(8) to issue a censure in cases wherein the defendant has violated one or more
provisions of the Rules of Professional Conduct and has caused significant harm
or potential significant harm to a client, the administration of justice, the pro-
fession, or a member of the public, but the misconduct does not require suspen-
sion of the defendant’s license;

(9) to direct that a petition be filed seeking a determination whether a mem-
ber of the North Carolina State Bar is disabled;

(10) to include in any order of admonition, reprimand, or censure a provi-
sion requiring the defendant to complete a reasonable amount of continuing
legal education in addition to the minimum amount required by the North
Carolina Supreme Court;

(11) in its discretion, to refer grievances primarily attributable to unsound law
office management to a program of law office management training approved by
the State Bar in accordance with Rule .0112(3) of this subchapter.

(12) in its discretion, to refer grievances primarily attributable to the respon-
dent's substance abuse or mental health problem to the Lawyer Assistance
Program in accordance with Rule .0112(j) of this subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 3, 1999; December 20, 2000

.0107 Counsel: Powers and Duties

The counsel will have the power and duty

(1) to initiate an investigation concerning alleged misconduct of a member;

(2) to direct a letter of notice to a respondent when authorized by the chair-
person of the Grievance Committee;

(3) to investigate all matters involving alleged misconduct whether initiated
by the filing of a grievance or otherwise;

(4) to recommend to the chairperson of the Grievance Committee that a
matter be dismissed, that a letter of caution, or a letter of warning be issued, or
that the Grievance Committee hold a preliminary hearing;

(5) to prosecute all disciplinary proceedings before the Grievance Committee,
hearing panels, and the courts;

(6) to represent the North Carolina State Bar in any trial, hearing, or other
proceeding concerning the alleged disability of a member;

(7) to appear on behalf of the North Carolina State Bar at hearings conduct-
ed by the Grievance Committee, hearing panels, or any other agency or court
concerning any motion or other matter arising out of a disciplinary or disability
proceeding;

(8) to appear at hearings conducted with respect to petitions for reinstate-
ment of license by suspended or disbarred attorneys or by attorneys transferred
to disability inactive status, to cross-examine witnesses testifying in support of
such petitions, and to present evidence, if any, in opposition to such petitions;

(9) to employ such deputy counsel, investigators, and other administrative
personnel in such numbers as the council may authorize;

(10) to maintain permanent records of all matters processed and of the dis-
position of such matters;

(11) to perform such other duties as the council may direct;

(12) after a finding of probable cause by the Grievance Committee, to desig-
nate the particular violations of the Rules of Professional Conduct to be alleged
in a formal complaint filed with the commission;

(13) to file amendments to complaints and petitions arising out of the same
transactions or occurrences as the allegations in the original complaints or peti-
tions, in the name of the North Carolina State Bar, with the prior approval of the
chairperson of the Grievance Committee;

(14) after a complaint is filed with the commission, to dismiss any or all
claims in the complaint or to negotiate and recommend consent orders of disci-
pline to the hearing panel.

History Note: Statutory Authority G.S. 84-23; G.S. 84-31

Readopted Effective December 8, 1994

Amended March 3, 1999; October 8, 2009

.0108 Chairperson of the Hearing Commission: Powers and Duties
(a) The chairperson of the Disciplinary Hearing Commission of the North

Carolina State Bar will have the power and duty
(1) to receive complaints alleging misconduct and petitions alleging the dis-
ability of a member filed by the counsel; petitions requesting reinstatement
of license by members who have been involuntarily transferred to disability
inactive status, suspended, or disbarred; motions seeking the activation of sus-
pensions which have been stayed; and proposed consent orders of disbar-
ment;
(2) to assign three members of the commission, consisting of two members
of the North Carolina State Bar and one nonlawyer to hear complaints, peti-
tions, motions, and posthearing motions pursuant to Rule .0114(z)(2) of this
subchapter. The chairperson will designate one of the attorney members as
chairperson of the hearing panel. No panel member who hears a disciplinary
matter may serve on the panel which hears the attorney's reinstatement peti-
tion. The chairperson of the commission may designate himself or herself to
serve as one of the attorney members of any hearing panel and will be chair-
person of any hearing panel on which he or she serves. Posthearing motions
filed pursuant to Rule .0114(z)(2) of this subchapter will be considered by the
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same hearing panel assigned to the original trial proceeding. Hearing panel

members who are ineligible or unable to serve for any reason will be replaced

with members selected by the commission chairperson;

(3) to set the time and place for the hearing on each complaint or petition;

(4) to subpoena witnesses and compel their attendance and to compel the

production of books, papers, and other documents deemed necessary or

material to any hearing. The chairperson may designate the secretary to issue

such subpoenas;

(5) to consolidate, in his or her discretion for hearing, two or more cases in

which a subsequent complaint or complaints have been served upon a defen-

dant within ninety days of the date of service of the first or a preceding com-

plaing

(6) to enter orders disbarring members by consent;

(7) to enter an order suspending a member pending disposition of a discipli-

nary proceeding when the member has been convicted of a serious crime or

has pled no contest to a serious crime and the court has accepted the plea.

(b) Delegation of Duty - The vice-chairperson of the Disciplinary Hearing
Commission may perform the function of the chairperson in any matter when
the chairperson is absent or disqualified.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended September 7, 1995; October 8, 2009

.0109 Hearing Panel: Powers and Duties

Hearing panels of the Disciplinary Hearing Commission of the North
Carolina State Bar will have the following powers and duties:

(1) to hold hearings on complaints alleging misconduct, or petitions seeking
a determination of disability or reinstatement, or motions seeking the activation
of suspensions which have been stayed, and to conduct proceedings to determine
if persons or corporations should be held in contempt pursuant to G.S. § 84-
28.1(b1);

(2) to enter orders regarding discovery and other procedures in connection
with such hearings, including, in disability matters, the examination of a mem-
ber by such qualified medical experts as the panel will designate;

(3) to subpoena witnesses and compel their attendance, and to compel the
production of books, papers, and other documents deemed necessary or materi-
al to any hearing. Subpoenas will be issued by the chairperson of the hearing
panel in the name of the commission. The chairperson may direct the secretary
to issue such subpoenas;

(4) to administer or direct the administration of oaths or affirmations to wit-
nesses at hearings;

(5) to make findings of fact and conclusions of law;

(6) to enter orders dismissing complaints in matters before the panel;

(7) to enter orders of discipline against or letters of warning to defendants in
matters before the panel;

(8) to tax costs of the disciplinary proceedings against any defendant against
whom discipline is imposed, provided, however, that such costs will not include
the compensation of any member of the council, panels, or agencies of the North
Carolina State Bar;

(9) to enter orders transferring a member to disability inactive status;

(10) to report to the council its findings of fact and recommendations after
hearings on petitions for reinstatement of disbarred attorneys;

(11) to grant or deny petitions of attorneys seeking transfer from disability
inactive status to active status;

(12) to enter orders reinstating suspended attorneys or denying reinstate-
ment. An order denying reinstatement may include additional sanctions in the
event violations of the petitioner's order of suspension are found;

(13) to enter orders activating suspensions which have been stayed or con-
tinuing the stays of such suspensions.

(14) to enter orders holding persons and corporations in contempt pursuant
to G.S. § 84-28.1(b1) and imposing such sanctions allowed by law.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28; G.S. 84-28.1

Readopted Effective December 8, 1994

Amended March 3, 1999; October 8, 2009

.0110 Secretary: Powers and Duties in Discipline and Disability Matters
The secretary will have the following powers and duties in regard to discipline

and disability procedures:

(1) to receive grievances for transmittal to the counsel, to receive complaints
and petitions for transmittal to the commission chairperson, and to receive affi-
davits of surrender of license for transmittal to the council;

(2) to issue summonses and subpoenas when so directed by the president, the
chairperson of the Grievance Committee, the chairperson of the commission, or
the chairperson of any hearing panel;

(3) to maintain a record and file of all grievances not dismissed by the
Grievance Committee;

(4) to perform all necessary ministerial acts normally performed by the clerk
of the superior court in complaints filed before the commission;

(5) to enter orders of reinstatement where petitions for reinstatement of sus-
pended attorneys are unopposed by the counsel;

(6) to dismiss reinstatement petitions based on the petitioner's failure to com-
ply with the rules governing the provision and transmittal of the record of rein-
statement proceedings;

(7) to determine the amount of costs assessed in disciplinary proceedings by
the commission.

History Note - Statutory Authority G.S. 84-22; G.S. 84-23; G.S. 84-32(c)

Readopted Effective December 8, 1994

Amended October 8, 2009

.0111 Grievances: Form and Filing

(a) Grievance Filing Form - A grievance may be filed by any person against
a member of the North Carolina State Bar. Such grievance may be written or
oral, verified or unverified, and may be made initially to the counsel. The coun-
sel may require that a grievance be reduced to writing in affidavit form and may
prepare and distribute standard forms for this purpose.

(b) Investigation Approval - Upon the direction of the council or the
Grievance Committee, the counsel will investigate such conduct of any member
as may be specified by the council or Grievance Committee.

(c) The counsel may investigate any matter coming to the attention of the
counsel involving alleged misconduct of a member upon receiving authorization
from the chairperson of the Grievance Committee. If the counsel receives infor-
mation that a member has used or is using illicit drugs, the counsel will follow
the provisions of Rule .0130 of this subchapter.

(d) Confidential Reports of Misconduct - The North Carolina State Bar
may keep confidential the identity of an attorney or judge who reports alleged
misconduct of another attorney pursuant to Rule 8.3 of the Revised Rules of
Professional Conduct and who requests to remain anonymous. Notwithstanding
the foregoing, the North Carolina State Bar will reveal the identity of a report-
ing attorney or judge to the respondent attorney where such disclosure is
required by law; or by considerations of due process or where identification of the
reporting attorney or judge is essential to preparation of the attorney's defense to
the grievance and/or a formal disciplinary complaint.

(e) Declining to Investigate - The counsel may decline to investigate the fol-
lowing allegations:

(1) that a member provided ineffective assistance of counsel in a criminal

case, unless a court has granted a motion for appropriate relief based upon

the member's conduct;

(2) that a plea entered in a criminal case was not made voluntarily and know-

ingly, unless a court granted a motion for appropriate relief based upon the

member's conduct;

(3) that a member's advice or strategy in a civil or criminal matter was inad-

equate or ineffective.

(f) Time Limits - Limitation of Grievances.

(1) There is no time limitation for initiation of any grievance based upon a

plea of guilty to a felony or upon conviction of a felony.

(2) There is no time limitation for initiation of any grievance based upon alle-

gations of conduct that constitutes a felony, without regard to whether the

lawyer is charged, prosecuted, or convicted of a crime for the conduct.

(3) There is no time limitation for initiation of any grievance based upon con-

duct that violates the Rules of Professional Conduct and has been found by

a court to be intentional conduct by the lawyer. As used in this Rule, "court"

means a state court of general jurisdiction of any state or of the District of

Columbia or a federal court.
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(4) All other grievances must be initiated within six years after the last act giv-

ing rise to the grievance.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 20, 1995; December 30, 1998; October 1, 2003,
October 8, 2009

.0112 Investigations: Initial Determination

(a) Investigation Authority - Subject to the policy supervision of the council
and the control of the chairperson of the Grievance Committee, the counsel, or
other personnel under the authority of the counsel, will investigate the grievance
and submit to the chairperson of the Grievance Committee a report detailing the
findings of the investigation.

(b) Grievance Committee Action on Initial or Interim Reports - As soon as
practicable after the receipt of the initial or any interim report of the counsel con-
cerning any grievance, the chairperson of the Grievance Committee may

(1) treat the report as a final report;

(2) direct the counsel to conduct further investigation, including contacting

the respondent in writing or otherwise; or

(3) send a letter of notice to the respondent.

(c) Letter of Notice, Respondent's Response, and Request for Copy of
Grievance - If a letter of notice is sent to the respondent, it will be by certified
mail and will direct that a response be made within 15 days of receipt of the let-
ter of notice. Such response will be a full and fair disclosure of all the facts and
circumstances pertaining to the alleged misconduct. The counsel will provide the
respondent with a copy of the grievance upon request, except where the com-
plainant requests to remain anonymous pursuant to Rule .0111(d) of this sub-
chapter.

(d) Request for Copy of Respondent's Response - The counsel may provide
a copy of the respondent’s response(s) to the letter of notice to the complaining
party unless the respondent objects thereto in writing.

(¢) Termination of Further Investigation - After a response to a letter of notice
is received, the counsel may conduct further investigation or terminate the inves-
tigation, subject to the control of the chairperson of the Grievance Committee.

(f) Subpoenas - For reasonable cause, the chairperson of the Grievance
Committee may issue subpoenas to compel the attendance of witnesses, includ-
ing the respondent, for examination concerning the grievance and may compel
the production of books, papers, and other documents or writings deemed nec-
essary or material to the inquiry. Each subpoena will be issued by the chairper-
son of the Grievance Committee, or by the secretary at the direction of the chair-
person. The counsel, deputy counsel, investigator, or any members of the
Grievance Committee designated by the chairperson may examine any such wit-
ness under oath or otherwise.

(g) Grievance Committee Action on Final Reports - As soon as practicable
after the receipt of the final report of the counsel or the termination of an inves-
tigation, the chairperson will convene the Grievance Committee to consider the
grievance except as otherwise provided in these rules.

(h) Failure of Complainant to Sign and Dismissal Upon Request of
Complainant - The investigation into the conduct of an attorney will not be
abated by the failure of the complainant to sign a grievance, settlement, com-
promise, or restitution. The chairperson of the Grievance Committee may dis-
miss a grievance upon request of the complainant and with consent of counsel
where it appears that there is no probable cause to believe that the respondent has
violated the Revised Rules of Professional Conduct.

(i) Referral to Law Office Management Training - If at any time prior to a
finding of probable cause, the chairperson of the Grievance Committee, upon
the recommendation of the counsel or the Grievance Committee, determines
that the alleged misconduct is primarily attributable to the respondent's failure
to employ sound law office management techniques and procedures, the chair-
person of the Grievance Committee may, with the respondent's consent, refer
the case to a program of law office management training approved by the State
Bar. The respondent will then be required to complete a course of training in law
office management prescribed by the chairperson of the Grievance Committee
which may include a comprehensive site audit of the respondent's records and
procedures as well as continuing legal education seminars. If the respondent suc-
cessfully completes the rehabilitation program, the Grievance Committee can

consider that as a mitigating factor and may, for good cause shown, dismiss the
grievance. If the respondent fails to cooperate with the training program's
employees or fails to complete the prescribed training, that will be reported to
the chairperson of the Grievance Committee and the investigation of the origi-
nal grievance shall resume.

() Referral to Lawyer Assistance Program - If at any time before a finding
of probable cause, the Grievance Committee determines that the alleged mis-
conduct is primarily attributable to the respondent's substance abuse or mental
health problem, the Committee may refer the matter to the Lawyer Assistance
Program Board. The respondent must consent to the referral and must waive any
right of confidentiality that the respondent might otherwise have had regarding
communications with persons acting under the supervision of the Lawyer
Assistance Program Board.

(k) Completion of Rehabilitation Program - If the respondent successtully
completes the rehabilitation program, the Grievance Committee can consider
that as a mitigating factor and may, for good cause shown, dismiss the grievance.
If the respondent fails to complete the rehabilitation program or fails to cooper-
ate with the Lawyer Assistance Program Board, the failure will be reported to the
chairperson of the Grievance Committee and the investigation of the grievance
will resume.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 20, 1995; March 6, 1997; December 20, 2000; March
6, 2002

.0113 Proceedings Before the Grievance Committee

(a) Probable Cause - The Grievance Committee or any of its panels acting as
the Grievance Committee with respect to grievances referred to it by the chair-
person of the Grievance Committee will determine whether there is probable
cause to believe that a respondent is guilty of misconduct justifying disciplinary
action. In its discretion, the Grievance Committee or a panel thereof may find
probable cause regardless of whether the respondent has been served with a writ-
ten letter of notice. The respondent may waive the necessity of a finding of prob-
able cause with the consent of the counsel and the chairperson of the Grievance
Committee. A decision of a panel of the committee may not be appealed to the
Grievance Committee as a whole or to another panel (except as provided in 27
N.CA.C. 1A, .0701(2)(3)).

(b) Oaths and Affirmations - The chairperson of the Grievance Committee
will have the power to administer oaths and affirmations.

(c) Record of Grievance Committee's Determination - The chairperson will
keep a record of the Grievance Committee's determination concerning each
grievance and file the record with the secretary.

(d) Subpoenas - The chairperson will have the power to subpoena witnesses,
to compel their attendance, and compel the production of books, papers, and
other documents deemed necessary or material to any preliminary hearing. The
chairperson may designate the secretary to issue such subpoenas.

(¢) Closed Meetings - The counsel and deputy counsel, the witness under
examination, interpreters when needed, and, if deemed necessary; a stenographer
or operator of a recording device may be present while the committee is in ses-
sion and deliberating, but no persons other than members may be present while
the committee is voting.

(f) Disclosure of Matters Before the Grievance Committee - The results of
any deliberation by the Grievance Committee will be disclosed to the counsel
and the secretary for use in the performance of their duties. Otherwise, a mem-
ber of the committee, the staff of the North Carolina State Bar, any interpreter,
stenographer, operator of a recording device, or any typist who transcribes
recorded testimony may disclose matters occurring before the committee only
when so directed by the committee or a court of record.

(g) Quorum Requirement - At any preliminary hearing held by the
Grievance Committee, a quorum of one-half of the members will be required to
conduct any business. Affirmative vote of a majority of members present will be
necessary to find that probable cause exists. The chairperson will not be counted
for quorum purposes and will be eligible to vote regarding the disposition of any
grievance only in case of a tie among the regular voting members.

(h) Results of Grievance Committee Deliberations - If probable cause is
found and the committee determines that a hearing is necessary, the chairperson
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will direct the counsel to prepare and file a complaint against the respondent. If
the committee finds probable cause but determines that no hearing is necessary,
it will direct the counsel to prepare for the chairperson’ signature an admonition,
reprimand, or censure. If no probable cause is found, the grievance will be dis-
missed or dismissed with a letter of warning or a letter of caution.

(i) Letters of Caution - If no probable cause is found but it is determined by
the Grievance Committee that the conduct of the respondent is unprofessional
or not in accord with accepted professional practice, the committee may issue a
letter of caution to the respondent recommending that the respondent be more
professional in his or her practice in one or more ways which are to be specifi-
cally identified.

(j) Letters of Warning
(1) If no probable cause is found but it is determined by the Grievance
Committee that the conduct of the respondent is an unintentional, minor, or
technical violation of the Rules of Professional Conduct, the committee may
issue a letter of warning to the respondent. The letter of warning will advise
the respondent that he or she may be subject to discipline if such conduct is
continued or repeated. The letter will specify in one or more ways the con-
duct or practice for which the respondent is being warned. The letter of warn-
ing will not constitute discipline of the respondent.
(2) A copy of the letter of warning will be maintained in the office of the coun-
sel for three years. If relevant, a copy of the letter of warning may be offered
into evidence in any proceeding filed against the respondent before the com-
mission within three years after the letter of warning is issued to the respon-
dent. In every case filed against the respondent before the commission within
three years after the letter of warning is issued to the respondent, the letter of
warning may be introduced into evidence as an aggravating factor concerning
the issue of what disciplinary sanction should be imposed. A copy of the letter
of warning may be disclosed to the Grievance Committee if another grievance
is filed against the respondent within three years after the letter of warning is
issued to the respondent.
(3) A copy of the letter of warning will be served upon the respondent in per-
son or by certified mail. A respondent who cannot, with due diligence, be
served by certified mail or personal service shall be deemed served by the
mailing of a copy of the letter of warning to the respondent’s last known
address on file with the NC State Bar. Service shall be deemed complete upon
deposit of the letter of warning in a postpaid, properly addressed wrapper in
a post office or official depository under the exclusive care and custody of the
United States Postal Service. Within 15 days after service the respondent may
refuse the letter of warning and request a hearing before the commission to
determine whether a violation of the Rules of Professional Conduct has
occurred. Such refusal and request will be in writing, addressed to the
Grievance Committee, and served on the secretary by certified mail, return
receipt requested. The refusal will state that the letter of warning is refused. If
a refusal and request are not served within 15 days after service upon the
respondent of the letter of warning, the letter of warning will be deemed
accepted by the respondent. An extension of time may be granted by the
chairperson of the Grievance Committee for good cause shown.
(4) In cases in which the respondent refuses the letter of warning, the coun-
sel will prepare and file a complaint against the respondent for a hearing pur-
suant to Rule .0114 of this subchapter.
(k) Admonitions, Reprimands, and Censures
(1) If probable cause is found but it is determined by the Grievance
Committee that a complaint and hearing are not warranted, the committee
shall issue an admonition in cases in which the respondent has committed a
minor violation of the Rules of Professional Conduct, a reprimand in cases in
which the respondents conduct has violated one or more provisions of the
Rules of Professional Conduct and caused harm or potential harm to a client,
the administration of justice, the profession, or members of the public, or a
censure in cases in which the respondent has violated one or more provisions
of the Rules of Professional Conduct and the harm or potential harm caused
by the respondent is significant and protection of the public requires more
serious discipline. To determine whether more serious discipline is necessary
to protect the public or whether the violation is minor and less setious disci-
pline is sufficient to protect the public, the committee shall consider the fac-
tors delineated in subparagraphs (2) and (3) below.

(2) Censure Factors - Factors that shall be considered in determining whether
protection of the public requires a censure include, but are not limited to, the
following:

(A) prior discipline for the same or similar conduct;

(B) prior notification by the North Carolina State Bar of the wrongfulness

of the conduct;

(©) refusal to acknowledge wrongful nature of conduct;

(D) lack of indication of reformation;

(E) likelihood of repetition of misconduct;

(F) uncooperative attitude toward disciplinary process;

(G) pattern of similar conduct;

(H) violation of the Rules of Professional Conduct in more than one unre-

lated matter;

(D) lack of efforts to rectify consequences of conduct;

(J) imposition of lesser discipline would fail to acknowledge the seriousness

of the misconduct and would send the wrong message to members of the

Bar and the public regarding the conduct expected of members of the Bar;

(K) notification contemporaneous with the conduct at issue of the wrong-

ful nature of the conduct and failure to take remedial action.
(3) Admonition Factors - Factors that shall be considered in determining
whether the violation of the Rules is minor and warrants issuance of an
admonition include, but are not limited to, the following:

(A) lack of prior discipline for same or similar conduct;

(B) recognition of wrongful nature of conduct;

(C) indication of reformation;

(D) indication that repetition of misconduct not likely;

(E) isolated incident;

(F) violation of the Rules of Professional Conduct in only one matter;

(G) lack of harm or potential harm to client, administration of justice, pro-

fession, or members of the public;

(H) efforts to rectify consequences of conduct;

(I) inexperience in the practice of law;

(J) imposition of admonition appropriately acknowledges the minor nature

of the violation(s) of the Revised Rules of Professional Conduct;

(K) notification contemporaneous with the conduct at issue of the wrong-

ful nature of the conduct resulting in efforts to take remedial action;

(L) personal or emotional problems contributing to the conduct at issue;

(M) successful participation in and completion of contract with Lawyer’s

Assistance Program where mental health or substance abuse issues con-

tributed to the conduct at issue.
(1) Procedures for Admonitions and Reprimands
(1) A record of any admonition or reprimand issued by the Grievance
Committee will be maintained in the office of the secretary.
(2) A copy of the admonition or reprimand will be served upon the respon-
dent in person or by certified mail. A respondent who cannot, with due dili-
gence, be served by certified mail or personal service shall be deemed served
by the mailing of a copy of the admonition or reprimand to the respondent’s
last known address on file with the NC State Bar. Service shall be deemed
complete upon deposit of the admonition or reprimand in a postpaid, prop-
erly addressed wrapper in a post office or official depository under the exclu-
sive care and custody of the United States Postal Service.
(3) Within 15 days after service the respondent may refuse the admonition
or reprimand and request a hearing before the commission. Such refusal and
request will be in writing, addressed to the Grievance Committee, and served
upon the secretary by certified mail, return receipt requested. The refusal will
state that the admonition or reprimand is refused.
(4) In cases in which the respondent refuses an admonition or reprimand, the
counsel will prepare and file a complaint against the respondent pursuant to
Rule .0114 of this subchapter. If a refusal and request are not served upon the
secretary within 15 days after service upon the respondent of the admonition
or reprimand, the admonition or reprimand will be deemed accepted by the
respondent. An extension of time may be granted by the chairperson of the
Grievance Committee for good cause shown.
(m) Procedure for Censures
(1) If the Grievance Committee determines that the imposition of a censure
is appropriate, the committee will issue a notice of proposed censure and a
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proposed censure to the respondent.

(2) A copy of the notice and the proposed censure will be served upon the

respondent in person or by certified mail. A respondent who cannot, with

due diligence, be served by certified mail or personal service shall be deemed
served by the mailing of a copy of the notice and proposed censure to the
respondent’s last known address on file with the NC State Bar. Service shall

be deemed complete upon deposit of the notice and proposed censure in a

postpaid, properly addressed wrapper in a post office or official depository

under the exclusive care and custody of the United States Postal Service. The

respondent must be advised that he or she may accept the censure within 15

days after service upon him or her or a formal complaint will be filed before

the commission.

(3) The respondents acceptance must be in writing, addressed to the

Grievance Committee, and served on the secretary by certified mail, return

receipt requested. Once the censure is accepted by the respondent, the disci-

pline becomes public and must be filed as provided by Rule .0123(a)(3) of
this subchapter.

(4) If the respondent does not accept the censure, the counsel will file a com-

plaint against the defendant pursuant to Rule .0114 of this subchapter.

(n) Disciplinary Hearing Commission Complaints - Formal complaints will
be issued in the name of the North Carolina State Bar as plaintiff and signed by
the chairperson of the Grievance Committee. Amendments to complaints may
be signed by the counsel alone, with the approval of the chairperson of the
Grievance Committee.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28

Readopted Effective December 8, 1994

Amended March 3, 1999; February 3, 2000; October 8, 2009

.0114 Formal Hearing

(a) Complaint and Service - Complaints will be filed with the secretary. The
secretary will cause a summons and a copy of the complaint to be served upon
the defendant and thereafter a copy of the complaint will be delivered to the
chairperson of the commission, informing the chairperson of the date service on
the defendant was effected.

(b) Service of complaints and summonses and other documents or papers
will be accomplished as set forth in the North Carolina Rules of Civil Procedure.

(c) Complaints in disciplinary actions will allege the charges with sufficient
precision to clearly apprise the defendant of the conduct which is the subject of
the complaint.

(d) Designation of Hearing Committee and Date of Hearing - Within

20 days of the receipt of return of service of a complaint by the secretary, the
chairperson of the commission will designate a hearing panel from among the
commission members. The chairperson will notify the counsel and the defendant
of the composition of the hearing panel. Such notice will also contain the time
and place determined by the chairperson for the hearing to commence. The
commencement of the hearing will be initially scheduled not less than 90 nor
more than 150 days from the date of service of the complaint upon the defen-
dant, unless one or more subsequent complaints have been served on the defen-
dant within 90 days from the date of service of the first or a preceding complaint.
When one or more subsequent complaints have been served on the defendant
within 90 days from the date of service of the first or a preceding complain, the
chairperson of the commission may consolidate the cases for hearing, and the
hearing will be initially scheduled not less than 90 nor more than 150 days from
the date of service of the last complaint upon the defendant. By agreement
between the parties and with the consent of the chair, the date for the initial set-
ting of the hearing may be set less than 90 days after the date of service on the
defendant.

() Answer - Within 20 days after the service of the complaint, unless further
time is allowed by the chairperson of the hearing panel upon good cause shown,
the defendant will file an answer to the complaint with the secretary and will
serve a copy on the counsel.

(f) Default - Failure to file an answer admitting, denying or explaining the
complaint or asserting the grounds for failing to do so, within the time limited
or extended, will be grounds for entry of the defendant's default and in such case
the allegations contained in the complaint will be deemed admitted. The secre-
tary will enter the defendant's default when the fact of default is made to appear

by motion of the counsel or otherwise. The counsel may thereupon apply to the
hearing panel for a default order imposing discipline, and the hearing panel will
thereupon enter an order, make findings of fact and conclusions of law based on
the admissions, and order the discipline deemed appropriate. The hearing panel
may, in its discretion, hear such additional evidence as it deems necessary prior
to entering the order of discipline. For good cause shown, the hearing panel may
set aside the secretary's entry of default. After an order imposing discipline has
been entered by the hearing panel upon the defendant's default, the hearing
panel may set aside the order in accordance with Rule 60(b) of the North
Carolina Rules of Civil Procedure.

(g) Discovery - Discovery will be available to the parties in accordance with
the North Carolina Rules of Civil Procedure. Any discovery undertaken must be
completed before the date scheduled for commencement of the hearing unless
the time for discovery is extended for good cause shown by the chairperson of
the hearing panel. The chairperson of the hearing panel may thereupon reset the
time for the hearing to commence to accommodate completion of reasonable
discovery.

(h) Settlement - The parties may meet by mutual consent prior to the hear-
ing on the complaint to discuss the possibility of settlement of the case or the
stipulation of any issues, facts, or matters of law. Any proposed settlement of the
case will be subject to the approval of the hearing panel. If the panel rejects a pro-
posed settlement, another hearing panel must be empaneled to try the case,
unless all parties consent to proceed with the original panel. The parties may sub-
mit a proposed settlement to a second hearing panel, but the parties shall not
have the right to request a third hearing panel if the settlement order is rejected
by the second hearing panel. The second hearing panel shall either accept the set-
tlement proposal or hear the disciplinary matter.

(i) Pre-Hearing Conference - At the discretion of the chairperson of the hear-
ing panel, and upon five days' notice to parties, a conference may be ordered
before the date set for commencement of the hearing for the purpose of obtain-
ing admissions or otherwise narrowing the issues presented by the pleadings.
Such conference may be held before any member of the panel designated by its
chairperson, who shall have the power to issue such orders as may be appropri-
ate. At any conference which may be held to expedite the orderly conduct and
disposition of any hearing, there may be considered, in addition to any offers of
settlement or proposals of adjustment, the following:

(1) the simplification of the issues;

(2) the exchange of exhibits proposed to be offered in evidence;

(3) the stipulation of facts not remaining in dispute or the authenticity of

documents;

(4) the limitation of the number of witnesses;

(5) the discovery or production of data;

(6) such other matters as may properly be dealt with to aid in expediting the

orderly conduct and disposition of the proceeding.

The chairperson may impose sanctions as set out in Rule 37(b) of the N.C.
Rules of Civil Procedure against any party who willfully fails to comply with a
prehearing order issued pursuant to this section.

(j) Pretrial Motions - The chairperson of the hearing panel, without consult-
ing the other panel members, may hear and dispose of all pretrial motions except
motions the granting of which would result in dismissal of the charges or final
judgment for either party. All motions which could result in dismissal of the
charges or final judgment for either party will be decided by a majority of the
members of the hearing panel. Any pretrial motion may be decided on the basis
of the parties' written submissions. Oral argument may be allowed in the discre-
tion of the chairperson of the hearing panel.

(k) Continuance of Hearing Date - The initial hearing date as set by the
chairperson in accordance with Rule .0114(d) above may be reset by the chair-
person, and said initial hearing or reset hearing may be continued by the chair-
person of the hearing panel for good cause shown.

(I) After a hearing has commenced, no continuances other than an adjourn-
ment from day to day will be granted, except to await the filing of a controlling
decision of an appellate court, by consent of all parties, or where extreme hard-
ship would result in the absence of a continuance.

(m) Public Hearing - The defendant will appear in person before the hear-
ing panel at the time and place named by the chairperson. The hearing will be
open to the public except that for good cause shown the chairperson of the hear-
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ing panel may exclude from the hearing room all persons except the parties,
counsel, and those engaged in the hearing. No hearing will be closed to the pub-
lic over the objection of the defendant. The defendant will, except as otherwise
provided by law, be competent and compellable to give evidence for either of the
parties. The defendant may be represented by counsel, who will enter an appear-
ance.

(n) Procedure for Pleadings and Proceedings - Pleadings and proceedings
before a hearing panel will conform as nearly as practicable with requirements of
the North Carolina Rules of Civil Procedure and for trials of nonjury civil caus-
es in the superior courts except as otherwise provided herein.

(o) Filing Time Limits - Pleadings or other documents in formal proceed-
ings required or permitted to be filed under these rules must be received for fil-
ing by the secretary within the time limits, if any, for such filing. The date of
receipt by the secretary, and not the date of deposit in the mails, is determinative.

(p) Form of Papers - All papers presented to the commission for filing will be
on letter size paper (8 1/2 x 11 inches) with the exception of exhibits. The secre-
tary will require a party to refile any paper that does not conform to this size.

(q) Pro Se Defendant's Address - When a defendant appears in his or her
own behalf in a proceeding, the defendant will file with the secretary, with proof
of delivery of a copy to the counsel, an address at which any notice or other writ-
ten communication required to be served upon the defendant may be sent, if
such address differs from that last reported to the secretary by the defendant.

(r) Notice of Appearance - When a defendant is represented by counsel in a
proceeding, counsel will file with the secretary, with proof of delivery of a copy
to the counsel, a written notice of such appearance which will state his or her
name, address and telephone number, the name and address of the defendant on
whose behalf he or she appears, and the caption and docket number of the pro-
ceeding. Any additional notice or other written communication required to be
served on or furnished to a defendant during the pendency of the hearing may
be sent to the counsel of record for such defendant at the stated address of the
counsel in lieu of transmission to the defendant.

(s) Subpoenas - The hearing panel will have the power to subpoena witness-
es and compel their attendance, and to compel the production of books, papers,
and other documents deemed necessary or material to any hearing. Such process
will be issued in the name of the panel by its chairperson, or the chairperson may
designate the secretary of the North Carolina State Bar to issue such process.
Both parties have the right to invoke the powers of the panel with respect to com-
pulsory process for witnesses and for the production of books, papers, and other
writings and documents.

(t) Admissibility of Evidence - In any hearing admissibility of evidence will
be governed by the rules of evidence applicable in the superior court of the state
at the time of the hearing. The chairperson of the hearing panel will rule on the
admissibility of evidence, subject to the right of any member of the hearing panel
to question the ruling. If a member of the hearing panel challenges a ruling relat-
ing to admissibility of evidence, the question will be decided by majority vote of
the hearing panel.

(u) Orders - If the hearing panel finds that the charges of misconduct are not
established by clear, cogent, and convincing evidence, it will enter an order dis-
missing the complaint. If the hearing panel finds that the charges of misconduct
are established by clear, cogent, and convincing evidence, the hearing panel will
enter an order of discipline. In either instance, the panel will file an order which
will include the panel's findings of fact and conclusions of law.

(v) Preservation of the Record - The secretary will ensure that a complete
record is made of the evidence received during the course of all hearings before
the commission as provided by G.S. 7A-95 for trials in the superior court. The
secretary will preserve the record and the pleadings, exhibits, and briefs of the
parties.

(w) If the charges of misconduct are established, the hearing panel will then
consider any evidence relevant to the discipline to be imposed.

(1) Suspension and Disbarment Factors - Suspension or disbarment is

appropriate where there is evidence that the defendants actions resulted in

significant harm or potential significant harm to the clients, the public, the
administration of justice, or the legal profession, and lesser discipline is insuf-
ficient to adequately protect the public. The following factors shall be con-
sidered in imposing suspension or disbarment:

(A) intent of the defendant to cause the resulting harm or potential harm;

(B) intent of the defendant to commit acts where the harm or potential
harm is foreseeable;

(O) circumstances reflecting the defendant’s lack of honesty, trustworthi-
ness, or integrity;

(D) elevation of the defendant’s own interest above that of the client;

(E) negative impact of defendant’s actions on client’s or public’s perception
of the profession;

(F) negative impact of the defendant’s actions on the administration of jus-
tice;

(G) impairment of the client’s ability to achieve the goals of the representa-
tion;

(H) effect of defendants conduct on third parties;

(D) acts of dishonesty, misrepresentation, deceit, or fabrication;

(J) multiple instances of failure to participate in the legal profession’s self-
regulation process.

(2) Disbarment shall be considered where the defendant is found to engage

in:

(A) acts of dishonesty, mistepresentation, deceit, or fabrication;

(B) impulsive acts of dishonesty, mistepresentation, deceit, or fabrication
without timely remedial efforts;

(C) misappropriation or conversion of assets of any kind to which the
defendant or recipient is not entitled, whether from a client or any other
source;

(D) commission of a felony.

(3) General Factors - In all cases, any or all of the following factors shall be

considered in imposing the appropriate discipline:

(A) prior disciplinary offenses in this state or any other jurisdiction, or the
absence thereof;

(B) remoteness of prior offenses;

(C) dishonest or selfish motive, or the absence thereof;

(D) timely good faith efforts to make restitution or to rectify consequences
of misconduct;

(E) indifference to making restitution;

(F) a pattern of misconduct;

(G) multiple offenses;

(H) effect of any personal or emotional problems on the conduct in ques-
tion;

(I) effect of any physical or mental disability or impairment on the conduct
in question;

(J) interim rehabilitation;

(K) full and free disclosure to the hearing panel or cooperative attitude
toward the proceedings;

(L) delay in disciplinary proceedings through no fault of the defendant
attorney;

(M) bad faith obstruction of the disciplinary proceedings by intentionally
failing to comply with rules or orders of the disciplinary agency;

(N) submission of false evidence, false statements, or other deceptive prac-
tices during the disciplinary process;

(O) refusal to acknowledge wrongful nature of conduct;

(P) remorse;

(Q) character or reputation;

(R) vulnerability of victim;

(S) degree of experience in the practice of law;

(T) issuance of a letter of warning to the defendant within the three years
immediately preceding the filing of the complaing

(U) imposition of other penalties or sanctions;

(V) any other factors found to be pertinent to the consideration of the dis-
cipline to be imposed.

(x) Stayed Suspensions - In any case in which a period of suspension is stayed
upon compliance by the defendant with conditions, the commission will retain
jurisdiction of the matter until all conditions are satisfied. If; during the period
the stay s in effect, the counsel receives information tending to show that a con-
dition has been violated, the counsel may, with the consent of the chairperson of
the Grievance Committee, file a motion in the cause with the secretary specify-
ing the violation and seeking an order requiring the defendant to show cause why
the stay should not be lifted and the suspension activated for violation of the con-
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dition. The counsel will also serve a copy of any such motion upon the defen-
dant. The secretary will promptly transmit the motion to the chairperson of the
commission who, if he or she enters an order to show cause, will appoint a hear-
ing panel as provided in Rule .0108(a)(2) of this subchapter, appointing the
members of the hearing panel that originally heard the matter wherever practi-
cable. The chairperson of the commission will also schedule a time and a place
for a hearing and notify the counsel and the defendant of the composition of the
hearing panel and the time and place for the hearing. After such a hearing, the
hearing panel may enter an order lifting the stay and activating the suspension,
or any portion thereof, and taxing the defendant with the costs, if it finds that
the North Carolina State Bar has proven, by the greater weight of the evidence,
that the defendant has violated a condition. If the hearing panel finds that the
North Carolina State Bar has not carried its burden, then it will enter an order
continuing the stay. In any event, the hearing panel will include in its order find-
ings of fact and conclusions of law in support of its decision.

(y) Service of Orders - All reports and orders of the hearing panel will be
signed by the members of the panel, or by the chairperson of the panel on behalf
of the panel, and will be filed with the secretary. The copy to the defendant will
be served by certified mail, return receipt requested or personal service.

A defendant who cannot, with due diligence, be served by certified mail or
personal service shall be deemed served by the mailing of a copy of the order to
the defendant’s last known address on file with the N.C. State Bar.

Service by mail shall be deemed complete upon deposit of the report or order
enclosed in a postpaid, properly addressed wrapper in a post office or official
depository under the exclusive care and custody of the United Sates Postal
Service.

(z) Posttrial Motions

(1) Consent Orders After Trial - At any time after a disciplinary hearing and

prior to the execution of the panel's final order pursuant to Rule .0114(y)

above, the panel may, with the consent of the parties, amend its decision

regarding the findings of fact, conclusions of law; or the disciplinary sanction
imposed.

(2) New Tiials and Amendment of Judgments

(A) As provided in Rule .0114(z)(2)(B) below, following a disciplinary
hearing before the commission, either party may request a new trial or
amendment of the hearing panel's final order, based on any of the grounds
set out in Rule 59 of the North Carolina Rules of Civil Procedure.

(B) A motion for a new trial or amendment of judgment will be served, in
writing, on the chairperson of the hearing panel which heard the discipli-
nary case no later than 20 days after service of the final order upon the
defendant. Supporting affidavits, if any, and a memorandum setting forth
the basis of the motion together with supporting authorities, will be filed
with the motion.

(C) The opposing party will have 20 days from service of the motion to file
a written response, any reply affidavits, and a memorandum with support-
ing authorities.

(D) The hearing panel may rule on the motion based on the parties’ writ-
ten submissions or may, in its discretion, permit the parties to present oral
argument.

(3) Relief from Judgment or Order

(A) Following a disciplinary proceeding before the commission, either
party may file a motion for relief from the final judgment or order, based
on any of the grounds set out in Rule 60 of the North Carolina Rules of
Civil Procedure.

(B) Motions made under Rule .0114(z)(2)(B) above will be made no later
than one year after the effective date of the order from which relief is
sought. Motions pursuant to this section will be heard and decided in the
same manner as motions submitted pursuant to Rule .0114(z)(2) above.

(4) Effect of Filing Motion - The filing of a motion under Rule .0114(z)(2)

above or Rule .0114(z)(3) above will not automatically stay or otherwise

affect the effective date of an order of the commission.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28; G.S. 84-28.1;
G.S. 84-29; G.S. 84-30; G.S. 84-32(a)

Readopted Effective December 8, 1994

Amended October 2, 1997; December 30, 1998; March 2, 2006; October
8, 2009

.0115 Effect of a Finding of Guilt in Any Criminal Case

(a) Criminal Offense Showing Professional Unfitness - Any member who has
been found guilty of or has tendered and has had accepted a plea of guilty or no
contest to a criminal offense showing professional unfitness in any state or federal
court, may be suspended from the practice of law as set out in Rule .0115(d) below.

(b) Plea of Nolo Contendere or No Contest - A certificate of the conviction
of an attorney for any crime or a certificate of the judgment entered against an
attorney where a plea of nolo contendere or no contest has been accepted by a
court will be conclusive evidence of guilt of that crime in any disciplinary pro-
ceeding instituted against a member.

() Discipline Based on Criminal Conviction - Upon the receipt of a certi-
fied copy of a jury verdict showing a verdict of guilty; a certificate of the convic-
tion of a member of a criminal offense showing professional unfitness, or a cer-
tificate of the judgment entered against an attorney where a plea of nolo con-
tendere or no contest has been accepted by a court, the Grievance Committee,
at its next meeting following notification of the conviction, may authorize the fil-
ing of a complaint if one is not pending. In the hearing on such complaint, the
sole issue to be determined will be the extent of the discipline to be imposed. The
attorney may be disciplined based upon the conviction without awaiting the out-
come of any appeals of the conviction or judgment, unless the attorney has
obtained a stay of the disciplinary action as set out in G.S. §84-28(d1). Such a
stay shall not prevent the North Carolina State Bar from proceeding with a dis-
ciplinary proceeding against the attorney based upon the same underlying facts
or events that were the subject of the criminal proceeding.

(d) Interim Suspension - Upon the receipt of a certificate of conviction of a
member of a criminal offense showing professional unfitness, or a certified copy
of a plea of guilty or no contest to such an offense, or a certified copy of a jury
verdict showing a verdict of guilty to such an offense, the commission chairper-
son may, in the chairperson's discretion, enter an order suspending the member
pending the disposition of the disciplinary proceeding against the member before
the commission. The provisions of Rule .0124(c) of this subchapter will apply to
the suspension.

(¢) Criminal Offense Which Does Not Show Professional Unfitness - Upon
the receipt of a certificate of conviction of a member of a criminal offense which
does not show professional unfitness, or a certificate of judgment against a mem-
ber upon a plea of no contest to such an offense, or a certified copy of a jury ver-
dict showing a verdict of guilty to such an offense, the Grievance Committee will
take whatever action, including authorizing the filing of a complaint, it may
deem appropriate. In a hearing on any such complain, the sole issue to be deter-
mined will be the extent of the discipline to be imposed. The attorney may be
disciplined based upon the conviction without awaiting the outcome of any
appeals of the conviction or judgment, unless the attorney has obtained a stay of
the disciplinary action as set out in G.S. §84-28(d1). Such a stay shall not pre-
vent the North Carolina State Bar from proceeding with a disciplinary proceed-
ing against the attorney based upon the same underlying facts or events that were
the subject of the criminal proceeding,

History Note: Statutory Authority G.S. 84-23; G.S. 84-28

Readopted Effective December 8, 1994

Amended November 7, 1996; March 6, 1997; December 30, 1998;
February 3, 2000

.0116 Reciprocal Discipline & Disability Proceedings

(a) Notice to Secretary - All members who have been disciplined in any state
or federal court for a violation of the Rules of Professional Conduct in effect in
such state or federal court or who have been transferred to disability inactive sta-
tus or its equivalent will inform the secretary of such action in writing no later
than 30 days after entry of the order of discipline or transfer to disability inactive
status. Failure to make the report required in this section may subject the mem-
ber to professional discipline as set out in Rule 8.3 of the Revised Rules of
Professional Conduct.

(b) Administration of Reciprocal Discipline - Except as provided in subsec-
tion (c) below which applies to disciplinary proceedings in certain federal courts,
reciprocal discipline and disability proceedings will be administered as follows:

(1) Notice and Challenge - Upon receipt of a certified copy of an order

demonstrating that a member has been disciplined or transferred to disabili-

ty inactive status or its equivalent in another jurisdiction, state or federal, the
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Grievance Committee will forthwith issue a notice directed to the member
containing a copy of the order from the other jurisdiction and an order
directing that the member inform the committee within 30 days from serv-
ice of the notice of any claim by the member that the imposition of the iden-
tical discipline or an order transferring the member to disability inactive sta-
tus in this state would be unwarranted and the reasons therefor. This notice
is to be served on the member in accordance with the provisions of Rule 4 of
the North Carolina Rules of Civil Procedure.

(2) Effect of Stay - If the discipline or transfer order imposed in the other

jurisdiction has been stayed, any reciprocal discipline or transfer to disability

inactive status imposed in this state will be deferred unil such stay expires.

(3) Imposition of Discipline - Upon the expiration of 30 days from service

of the notice issued pursuant to the provisions of Rule .0116(b)(1) above, the

chairperson of the Grievance Committee will impose the identical discipline
or enter an order transferring the member to disability inactive status unless
the Grievance Committee concludes
(A) that the procedure was so lacking in notice or opportunity to be heard
as to constitute a deprivation of due process; or
(B) that there was such an infirmity of proof establishing the misconduct
as to give rise to the clear conviction that the Grievance Committee could
not, consistent with its duty, accept as final the conclusion on that subject;
(C) that the imposition of the same discipline would result in grave injus-
tice; or
(D) that the misconduct established warrants substantially different disci-
pline in this state; or
(E) that the reason for the original transfer to disability inactive status no
longer exists.

(4) Dismissal - Where the Grievance Committee determines that any of the
elements listed in Rule .0116(b)(3) above exist, the committee will dismiss
the case or direct that a complaint be filed.
(5) Effect of Final Adjudication in Another Jurisdiction - If the elements list-
ed in Rule .0116(b)(3) above are found not to exist, a final adjudication in
another jurisdiction that an attorney has been guilty of misconduct or should
be transferred to disability inactive status will establish the misconduct or dis-
ability for purposes of reciprocal discipline or disability proceedings in this
state.

(c) Reciprocal Discipline in the District of North Carolina, Fourth Circuit,
or US Supreme Court - Reciprocal discipline with certain federal courts will be
administered as follows:

(1) Notice and Challenge - Upon receipt of a certified copy of an order

demonstrating that a member has been disciplined in a United States District

Court in North Carolina, in the United States Fourth Circuit Court of

Appeals, or in the United States Supreme Court, the chairperson of the

Grievance Committee will forthwith issue a notice directed to the member.

The notice will contain a copy of the order from the court and an order

directing the member to inform the committee within 10 days from service

of the notice whether the member will accept reciprocal discipline which is
substantially similar to that imposed by the federal court. This notice is to be
served on the member in accordance with the provisions of Rule 4 of the

North Carolina Rules of Civil Procedure. The member will have 30 days

from service of the notice to file a written challenge with the committee on

the grounds that the imposition of discipline by the North Carolina State Bar
would be unwarranted because the facts found in the federal disciplinary pro-
ceeding do not involve conduct which violates the North Carolina Rules of

Professional Conduct. If the member notifies the North Carolina State Bar

within 10 days after service of the notice that he or she accepts reciprocal dis-

cipline which is substantially similar to that imposed by the federal court,

substantially similar discipline will be ordered as provided in Rule .0116(c)(2)

below and will run concurrently with the discipline ordered by the federal

court.

(2) Acceptence of Reciprocal Discipline - If the member notifies the North

Carolina State Bar of his or her acceptance of reciprocal discipline as provid-

ed in Rule .0116(c)(1) above the chairperson of the Grievance Committee

will execute an order of discipline which is of a type permitted by these rules
and which is substantially similar to that ordered by the federal court and will
cause said order to be served upon the member.

(3) Effect of Stay - If the discipline imposed by the federal court has been
stayed, any reciprocal discipline imposed by the North Carolina State Bar will
be deferred until such stay expires.
(4) Imposition of Discipline - Upon the expiration of 30 days from service
of the notice issued pursuant to the provisions of Rule .0116(c)(1) above, the
chairperson of the Grievance Committee will enter an order of reciprocal dis-
cipline imposing substantially similar discipline of a type permitted by these
rules to be effective throughout North Carolina unless the member requests
a hearing before the Grievance Committee and at such hearing
(A) the member demonstrates that the facts found in the federal discipli-
nary proceeding did not involve conduct which violates the North Carolina
Rules of Professional Conduct, in which event the case will be dismissed;
or
(B) the Grievance Committee determines that the discipline imposed by
the federal court is not of a type described in Rule .0123(a) of this sub-
chapter and, therefore, cannot be imposed by the North Carolina State Bar,
in which event the Grievance Committee may dismiss the case or direct
that a complaint be filed in the commission.
(5) Federal Findings of Fact - All findings of fact in the federal disciplinary pro-
ceeding will be binding upon the North Carolina State Bar and the member.
(6) Discipline Imposed by Other Federal Courts - Discipline imposed by any
other federal court will be administered as provided in Rule .0116(b) above.
(d) Imposition of Discipline - If the member fails to accept reciprocal disci-
pline as provided in Rule .0116(c) above or if a hearing is held before the
Grievance Committee under either Rule .0116(b) above or Rule .0116(c) above
and the committee orders the imposition of reciprocal discipline, such discipline
will run from the date of service of the final order of the chairperson of the
Grievance Committee unless the committee expressly provides otherwise.
History Note: Statutory Authority G.S. 84-23; G.S. 84-28
Readopted Effective December 8, 1994
Amended March 7, 1996

.0117 Surrender of License While Under Investigation

(a) Surrender of License to the Council - A member who is the subject of an
investigation into allegations of misconduct, but against whom no formal com-
plaint has been filed before the commission may tender his or her license to prac-
tice by delivering to the secretary for transmittal to the council an affidavit stat-
ing that the member desires to resign and that

(1) the resignation is freely and voluntarily rendered, is not the result of coer-

cion or duress, and the member is fully aware of the implications of submit-

ting the resignation;

(2) the member is aware that there is presently pending an investigation or

other proceedings regarding allegations that the member has been guilty of

misconduct, the nature of which will specifically be set forth;

(3) the member acknowledges that the material facts upon which the griev-

ance is predicated are true;

(4) the resignation is being submitted because the member knows that if

charges were predicated upon the misconduct under investigation, the mem-

ber could not successfully defend against them.

(b) Acceptance of Resignation - The council may accept a member’s resig-
nation only if the affidavit required under Rule .0117(a) above satisfies the
requirements stated therein and the member has provided to the North Carolina
State Bar all documents and financial records required to be kept pursuant to the
Rules of Professional Conduct and requested by the counsel. If the council
accepts 2 member’s resignation, it will enter an order disbarring the member. The
order of disbarment is effective on the date the council accepts the member’s res-
ignation.

(c) Public Record - The order disbarring the member and the affidavit
required under Rule .0117(a) above are matters of public record.

(d) Consent to Disbarment Before the Commission - If a defendant against
whom a formal complaint has been filed before the commission wishes to con-
sent to disbarment, the defendant may do so by filing an affidavit with the chair-
person of the commission. If the chairperson determines that the affidavit meets
the requirements set out in .0117(a)(1), (2), (3), and (4) above, the chairperson
will accept the surrender and issue an order of disbarment. The order of disbar-
ment becomes effective upon entry of the order with the secretary. If the affidavit
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does not meet the requirements set out above, the consent to disbarment will not
be accepted and the disciplinary complaint will be heard pursuant to Rule .0114
of this subchapter.

(e) Wind-Down Period - After a member tenders his or her license or con-
sents to disbarment under this section the member may not undertake any new
legal matters. The member may complete any legal matters which were pending
on the date of the tender of the affidavit or consent to disbarment which can be
completed within 30 days of the tender or consent. The member has 30 days
from the date on which the member tenders the affidavit of surrender or consent
to disbarment in which to comply with all of the duties set out in Rule .0124 of
this subchapter.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28; G.S. 84-32(b)

Readopted Effective December 8, 1994

Amended March 2, 2006

.0118 Disability Hearings
(a) Disability Proceedings Where Member Involuntarily Committed or
Judicially Declared Incompetent - Where a member of the North Carolina
State Bar has been judicially declared incapacitated or mentally ill under the pro-
visions of Chapter 122C of the General Statutes or similar laws of any jurisdic-
tion, the secretary, upon proper proof of the fact, will enter an order transferring
the member to disability inactive status effective immediately and for an indef-
inite period until further order of the commission. A copy of the order will be
served upon the member, the member’s guardian, or the director of the institu-
tion to which the member has been committed.
(b) Disability Proceedings Initiated by the North Carolina State Bar
(1) Evidence a Member has Become Disabled - When the North Carolina
State Bar obtains evidence that a member has become disabled, the Grievance
Committee will conduct a hearing in a manner that will conform as nearly as
is possible to the procedures set forth in Rule .0113 of this subchapter. The
Grievance Committee will determine whether there is probable cause to
believe that the member is disabled within the meaning of Rule .0103(19) of
this subchapter. If the committee finds probable cause, a petition alleging dis-
ability will be filed in the name of the North Carolina State Bar by the coun-
sel and signed by the chairperson of the Grievance Committee.
(2) Hearing on Petition Alleging Member Disability - Whenever the coun-
sel files a petition alleging the disability of a member, the chairperson of the
commission will appoint a hearing panel as provided in Rule .0108(2)(2) of
this subchapter to determine whether such member is disabled. The hearing
panel will conduct a hearing on the petition in the same manner as a disci-
plinary proceeding under Rule .0114 of this subchapter. The hearing will be
open to the public.
(3) Medical Examination - The hearing panel may require the member to
undergo psychiatric, physical, or other medical examination or testing by
qualified medical experts selected by the hearing panel.
(4) Burden of Proof - In any proceeding seeking a transfer to disability inac-
tive status under this rule, the North Carolina State Bar will have the bur-
den of proving by clear, cogent, and convincing evidence that the member
is disabled within the meaning of Rule .0103(19) of this subchapter.
(5) Appointment of Counsel - The hearing panel may appoint an attorney
to represent the member in a disability proceeding, if the hearing panel con-
cludes that justice so requires.
(6) Order - If the hearing panel finds that the member is disabled, the
panel will enter an order transferring the member to disability inactive sta-
tus. The order of transfer will become effective immediately. A copy of the
order will be served upon the member or the member’s guardian or attor-
ney.
(c) Disability Proceedings Where Defendant Alleges Disability in
Disciplinary Proceeding
(1) Disciplinary Proceeding Stay - If, during the course of a disciplinary pro-
ceeding, the defendant contends that he or she is disabled within the mean-
ing of Rule .0103(19) of this subchapter, the disciplinary proceeding will be
stayed pending a determination by the hearing panel whether such disabili-
ty exists. The defendant will be immediately transferred to disability inactive
status pending the conclusion of the disability hearing.
(2) Hearing Committee - The hearing panel scheduled to hear the discipli-

nary charges will hold the disability proceeding. The hearing will be con-
ducted pursuant to the procedures outlined in Rule .0118(b)(3) and (5)-(6)
above.
(3) Burden of Proof - The defendant will have the burden of proving by
clear, cogent, and convincing evidence that he or she is disabled within the
meaning of Rule .0103(19) of this subchapter. If the hearing panel con-
cludes that the defendant is disabled, the disciplinary proceedings will be
stayed as long as the defendant remains in disability inactive status.
(4) Resumption of Disciplinary Proceeding - If the hearing panel deter-
mines that the defendant is not disabled, the chairperson of the hearing
panel will set a date for resumption of the disciplinary proceeding.
(d) Disability Hearings Initiated by a Hearing Committee
(1) Disciplinary Proceeding Stay and Burden of Proof - If, during the pen-
dency of a disciplinary proceeding a majority of the members of the hearing
panel find reason to believe that the defendant is disabled, the panel will
enter an order staying the disciplinary proceeding until the question of dis-
ability can be determined by the panel in accordance with the procedures set
out in Rules .0118(b)(2)-(6) above. The State Bar will have the burden of
proving by clear, cogent, and convincing evidence that the defendant is dis-
abled within the meaning of Rule .0103(19) of this subchapter.

(2) Resumption of Disciplinary Proceeding - If the hearing panel deter-

mines that the defendant is not disabled, the chairperson of the hearing

panel will set a date for resumption of the disciplinary proceeding.

(3) Continued Stay - If the hearing panel determines that the defendant is

disabled, the disciplinary proceeding will be stayed as long as the defendant

remains in disability inactive status. If the defendant is returned to active sta-
tus by the commission, the disciplinary proceeding will be rescheduled by
the chairperson of the commission.

(e) Fees and Costs - The hearing panel may direct the member to pay the
costs of the disability proceeding, including the cost of any medical examination
and the fees of any attorney appointed to represent the member.

(f) Preservation of Evidence - In any case in which disciplinary proceedings
against a defendant have been stayed by reason of the defendants disability,
counsel may continue to investigate allegations of misconduct and may seek
orders from the chairperson of the commission to preserve evidence of any
alleged professional misconduct by the disabled defendant, including orders
which permit the taking of depositions. The chairperson may order appoint-
ment of counsel to represent the disabled defendant when necessary to protect
the interests of the disabled defendant.

(g) Transfer to Disablity Inactive Status by Consent - A member of the
North Carolina State Bar may be transferred to disability inactive status with the
consent of the member, the counsel, and the chairperson of the Grievance
Committee.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28(g); G.S. 84-28.1;
G.S. 84-29; G.S. 84-30

Readopted Effective December 8, 1994

Amended March 5, 1998; March 6, 2002; October 8, 2009

.0119 Enforcement of Powers

In addition to the other powers contained herein, in proceedings before any
subcommittee or panel of the Grievance Committee or the commission, if any
person refuses to respond to a subpoena, refuses to take the oath or affirmation
as a witness or thereafter refuses to be examined, refuses to obey any order in aid
of discovery, or refuses to obey any lawful order of the panel contained in its deci-
sion rendered after hearing, the counsel or secretary may apply to the appropri-
ate court for an order directing that person to comply by taking the requisite
action.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28(i)

Readopted Effective December 8, 1994

Amended October 8, 2009

.0120 Notice to Member of Action and Dismissal

In every disciplinary case wherein the respondent has received a letter of
notice and the grievance has been dismissed, the respondent will be notified of
the dismissal by a letter by the chairperson of the Grievance Committee. The
chairperson will have discretion to give similar notice to the respondent in cases
wherein a letter of notice has not been issued but the chairperson deems such
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notice to be appropriate.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.0121 Notice to Complainant

(a) Notice of Discipline - If the Grievance Committee finds probable cause
and imposes discipline, the chairperson of the Grievance Committee will notify
the complainant of the action of the committee.

(b) Referral for Disciplinary Commission Hearing - If the Grievance
Committee finds probable cause and refers the matter to the commission, the
chairperson of the Grievance Committee will advise the complainant that the
grievance has been received and considered and has been referred to the com-
mission for hearing.

(c) Notice of Dismissal - If the Grievance Committee finds that there is no
probable cause to believe that misconduct occurred and votes to dismiss a griev-
ance, the chairperson of the Grievance Committee will advise the complainant
that the committee did not find probable cause to justify imposing discipline and
dismissed the grievance.

(d) Notice of Letter of Caution or Letter of Warning - If final action on a
grievance is taken by the Grievance Committee in the form of a letter of caution
or a letter of warning, the chairperson of the Grievance Committee will so advise
the complainant. The communication to the complainant will explain that the
letter of caution or letter of warning is not a form of discipline.

(¢) Referral to Board of Continuing Legal Education - If a grievance is
referred to the Board of Continuing Legal Education, the chairperson of the
Grievance Committee will advise the complainant of that fact and the reason for
the referral. If the respondent successfully completes the prescribed training and
the grievance is dismissed, the chairperson of the Grievance Committee will
advise the complainant. If the respondent does not successfully complete the pre-
scribed course of training, the chairperson of the Grievance Committee will
advise the complainant that investigation of the original grievance has resumed.

History Note: Statutory Authority G.S. 84-23;

Readopted Effective December 8, 1994

Amended March 7, 1996

.0122 Appointment of Counsel to Protect Clients' Interests When Attorney
Disappears, Dies, or Is Transferred to Disability Inactive Status

(a) Appointment by Senior Resident Judge - Whenever a member of the
North Carolina State Bar has been transferred to disability inactive status, disap-
pears, or dies and no partner or other member of the North Carolina State Bar
capable of protecting the interests of the attorney’s clients is known to exist, the
senior resident judge of the superior court in the district of the member’s most
recent address on file with the North Carolina State Bar, if it is in this state, will
be requested by the secretary to appoint an attorney or attorneys to inventory the
files of the member and to take action to protect the interests of the member and
his or her clients.

(b) Disclosure of Client Information - Any member so appointed will not be
permitted to disclose any information contained in any files inventoried without
the consent of the client to whom such files relate except as necessary to carry out
the order of the court which appointed the attorney to make such inventory.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28())

Readopted Effective December 8, 1994

.0123 Imposition of Discipline; Findings of Incapacity or Disability; Notice to
Courts
(a) Imposition of Discipline - Upon the final determination of a disciplinary
proceeding wherein discipline is imposed, one of the following actions will be
taken:
(1) Admonition - An admonition will be prepared by the chairperson of the
Grievance Committee or the chairperson of the hearing panel depending
upon the agency ordering the admonition. The admonition will be served
upon the defendant. The admonition will not be recorded in the judgment
docket of the North Carolina State Bar. Where the admonition is imposed
by the Grievance Committee, the complainant will be notified that the
defendant has been admonished, but will not be entitled to a copy of the
admonition. An order of admonition imposed by the commission will be a
public document.

(2) Reprimand - The chairperson of the Grievance Committee or chairper-
son of the hearing panel depending upon the body ordering the discipline,
will file an order of reprimand with the secretary, who will record the order
on the judgment docket of the North Carolina State Bar and will forward a
copy to the complainant.

(3) Censure, suspension, or Disbarment - The chairperson of the hearing

panel will file the censure, order of suspension, or disbarment with the secre-

tary, who will record the order on the judgment docket of the North Carolina

State Bar and will forward a copy to the complainant. The secretary will also

cause a certified copy of the order to be entered upon the judgment docket

of the superior court of the county of the defendant's last known address and
of any county where the defendant maintains an office. A copy of the cen-
sure, order of suspension, or disbarment will also be sent to the North

Carolina Court of Appeals, the North Carolina Supreme Court, the United

States District Courts in North Carolina, the Fourth Circuit Court of

Appeals, and to the United States Supreme Court. Censures imposed by the

Grievance Committee will be filed by the panel chairperson with the secre-

tary. Notice of the censure will be given to the complainant and to the courts

in the same manner as censures imposed by the commission.

(b) Notification of Incapacity or Disability and Transfer to Disability
Inactive Status - Upon the final determination of incapacity or disability, the
chairperson of the hearing panel or the secretary, depending upon the agency
entering the order, will file with the secretary a copy of the order transferring the
member to disability inactive status. The secretary will cause a certified copy of
the order to be entered upon the judgment docket of the superior court of the
county of the disabled member's last address on file with the North Carolina
State Bar and any county where the disabled member maintains an office and
will forward a copy of the order to the courts referred to in Rule .0123(a)(3)
above.

History Note: Statutory Authority G.S. 84-23; G.S. 84-32(a)

Readopted Effective December 8, 1994

Amended November 7, 1996, October 8, 2009

.0124 Obligations of Disbarred or Suspended Attorneys

(a) Client Notification - A disbarred or suspended member of the North
Carolina State Bar will promptly notify by certified mail, return receipt request-
ed, all clients being represented in pending matters of the disbarment or suspen-
sion, the reasons for the disbarment or suspension, and consequent inability of
the member to act as an attorney after the effective date of disbarment or sus-
pension and will advise such clients to seek legal advice elsewhere. The written
notice must be received by the client before a disbarred or suspended attorney
enters into any agreement with or on behalf of any client to settle, compromise,
or resolve any claim, dispute, or lawsuit of the client. The disbarred or suspend-
ed attorney will take reasonable steps to avoid foreseeable prejudice to the rights
of his or her clients, including promptly delivering all file materials and proper-
ty to which the clients are entitled to the clients or the clients’ substituted attor-
ney. No disbarred or suspended attorney will transfer active client files contain-
ing confidential information or property to another attorney, nor may another
attorney receive such files or property, without prior written permission from the
client.

(b) Withdrawal - The disbarred or suspended member will withdraw from
all pending administrative or litigation matters before the effective date of the
suspension or disbarment and will follow all applicable laws and disciplinary
rules regarding the manner of withdrawal.

(c) Effective Date - In cases not governed by Rule .0117 of this subchapter,
orders imposing suspension or disbarment will be effective 30 days after being
served upon the defendant. In such cases, after entry of the disbarment or sus-
pension order, the disbarred or suspended attorney will not accept any new
retainer or engage as attorney for another in any new case or legal matter of any
nature. However, between the entry date of the order and its effective date, the
member may complete, on behalf of any client, matters which were pending on
the entry date and which can be completed before the effective date of the order.

(d) Affidavit Showing Compliance with Order - Within 10 days after the
effective date of the disbarment or suspension order, the disbarred or suspended
attorney will file with the secretary an affidavit showing that he or she has fully
complied with the provisions of the order, with the provisions of this section, and
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with the provisions of all other state, federal, and administrative jurisdictions to
which he or she is admitted to practice. The affidavit will also set forth the resi-
dence or other address of the disbarred or suspended member to which com-
munications may thereafter be directed.

(e) Records of Compliance - The disbarred or suspended member will keep
and maintain records of the various steps taken under this section so that, upon
any subsequent proceeding, proof of compliance with this section and with the
disbarment or suspension order will be available. Proof of compliance with this
section will be a condition precedent to consideration of any petition for rein-
statement.

(f) Contempt - A suspended or disbarred attorney who fails to comply with
Rules .0124(a)-(e) above may be subject to an action for contempt instituted by
the appropriate authority. Failure to comply with the requirements of Rule
.0124(a) above will be grounds for appointment of counsel pursuant to Rule
.0122 of this subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 6, 1997

.0125 Reinstatement
(a) After Disbarment
(1) Reinstatement Procedure and Costs - No person who has been disbarred
may have his or her license restored but upon order of the council after the
filing of a verified petition for reinstatement and the holding of a hearing
before a hearing panel as provided herein. No such hearing will commence
until security for the costs of such hearing has been deposited with the secre-
tary in an amount not to exceed $500.00.
(2) Time Limits - No disbarred attorney may petition for reinstatement until
the expiration of at least five years from the effective date of the disbarment.
(3) Burden of Proof and Elements to be Proved - The petitioner will have
the burden of proving by clear, cogent, and convincing evidence that
(A) not more than six months or less than 60 days before filing the petition
for reinstatement, a notice of intent to seek reinstatement has been pub-
lished by the petitioner in an official publication of the North Carolina
State Bar. The notice will inform members of the Bar about the application
for reinstatement and will request that all interested individuals file notice
of their opposition or concurrence with the secretary within 60 days after
the date of publication;
(B) not more than six months or less than 60 days before filing the petition
for reinstatement, the petitioner has notified the complainant(s) in the dis-
ciplinary proceeding which led to the lawyer’s disbarment of the notice of
intent to seek reinstatement. The notice will specify that each complainant
has 60 days from the date of publication in which to raise objections or sup-
port the lawyer’s petition;
(C) the petitioner has reformed and presently possesses the moral qualifi-
cations required for admission to practice law in this state taking into
account the gravity of the misconduct which resulted in the order of dis-
barment;
(D) permitting the petitioner to resume the practice of law within the state
will not be detrimental to the integrity and standing of the bar, to the
administration of justice, or to the public interest, taking into account the
gravity of the misconduct which resulted in the order of disbarment;
(E) the petitioner’s citizenship has been restored if the petitioner has been
convicted of or sentenced for the commission of a felony;
(F) the petitioner has complied with Rule .0124 of this subchapter;
(G) the petitioner has complied with all applicable orders of the commis-
sion and the council;
(H) the petitioner has complied with the orders and judgments of any
court relating to the matters resulting in the disbarment;
(I) the petitioner has not engaged in the unauthorized practice of law dur-
ing the period of disbarment;
(J) the petitioner has not engaged in any conduct during the period of dis-
barment constituting grounds for discipline under G.S. 84-28(b);
(K) the petitioner understands the current Rules of Professional Conduct.
Participation in continuing legal education programs in ethics and profes-
sional responsibility for each of the three years preceding the petition date

may be considered on the issue of the petitioners understanding of the
Rules of Professional Conduct. Such evidence creates no presumption that
the petitioner has met the burden of proof established by this section;
(L) the petitioner has reimbursed the Client Security Fund of the North
Carolina State Bar for all sums, including costs other than overhead expens-
es, disbursed by the Client Security Fund as a result of the petitioner’s mis-
conduct. This section shall not be deemed to permit the petitioner to col-
laterally attack the decision of the Client Security Fund Board of Trustees
regarding whether to reimburse losses occasioned by the misconduct of the
petitioner. This provision shall apply to petitions for reinstatement submit-
ted by attorneys who were disciplined after the effective date of this amend-
ment;
(M) the petitioner has reimbursed all sums which the Disciplinary Hearing
Commission found in the order of disbarment were misappropriated by
the petitioner and which have not been reimbursed by the Client Security
Fund;
(N) the petitioner paid all dues, Client Security Fund assessments, and late
fees owed to the North Carolina State Bar as well as all attendee fees and
late penalties due and owing to the Board of Continuing Legal Education
at the time of disbarment.
(4) Petitions Filed Less than Seven Years After Disbarment
(A) Proof of Competency and Learning - If less than seven years have
elapsed between the effective date of the disbarment and the filing date of
the petition for reinstatement, the petitioner will also have the burden of
proving by clear, cogent, and convincing evidence that the petitioner has
the competency and learning in the law required to practice law in this
state.
(B) Factors which may be considered in deciding the issue of competency
include
(i) experience in the practice of law;
(ii) areas of expertise;
(iii) certification of expertise;
(iv) participation in continuing legal education programs in each of the
three years immediately preceding the petition date;
(v) certification by three attorneys who are familiar with the petitioner’s
present knowledge of the law that the petitioner is competent to engage
in the practice of law.
(C) The factors listed in Rule .0125(a)(4)(B) above are provided by way of
example only. The petitioner’s satisfaction of one or all of these factors cre-
ates no presumption that the petitioner has met the burden of proof estab-
lished by this section.
(D) Passing Bar Exam as Conclusive Evidence - The attainment of a pass-
ing grade on a regularly scheduled written bar examination administered by
the North Carolina Board of Law Examiners and taken voluntarily by the
petitioner shall be conclusive evidence on the issue of the petitioner’s com-
petence to practice law.
(5) Bar Exam Required for Petitions Filed More than Seven Years After
Disbarment - If seven years or more have elapsed between the effective date
of disbarment and the filing of the petition for reinstatement, reinstatement
will be conditioned upon the petitioner’s attaining a passing grade on a reg-
ularly scheduled written bar examination administered by the North
Carolina Board of Law Examiners.
(6) Petition, Service, and Hearing - Verified petitions for reinstatement of
disbarred attorneys will be filed with the secretary. Upon receipt of the peti-
tion, the secretary will transmit the petition to the chairperson of the com-
mission and serve a copy on the counsel. The chairperson will within 14 days
appoint a hearing panel as provided in Rule .0108(a)(2) of this subchapter
and schedule a time and place for a hearing to take place within 60 to 90 days
after the filing of the petition with the secretary. The chairperson will notify
the counsel and the petitioner of the composition of the hearing panel and
the time and place of the hearing, which will be conducted in accordance
with the North Carolina Rules of Civil Procedure for nonjury trials insofar as
possible and the rules of evidence applicable in superior court.
(7) Report of Findings - As soon as possible after the conclusion of the hear-
ing, the hearing panel will file a report containing its findings, conclusions,
and recommendations with the secretary.
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(8) Appeal - A petitioner in whose case the hearing panel recommends that
reinstatement be denied may file notice of appeal to the council. Appeal from
the report of the hearing panel must be taken within 30 days after service of
the panel report upon the petitioner and shall be filed with the secretary. If
no appeal is timely filed, the recommendation of the hearing panel to deny
reinstatement will be deemed final. All cases in which the hearing panel rec-
ommends reinstatement of a disbarred attorney’s license shall be heard by the
council and no notice of appeal need be filed by the NC State Bar.
(9) Transcript of Hearing Committee Proceedings - The petitioner will have
60 days following the filing of the notice of appeal in which to produce a
transcript of the trial proceedings before the hearing panel. The chairperson
of the hearing panel, may, for good cause shown, extend the time to produce
the record.
(10) Record to the Council
(A) Composition of the Record - The petitioner will provide a record of
the proceedings before the hearing panel, including a legible copy of the
complete transcript, all exhibits introduced into evidence, and all pleadings,
motions, and orders, unless the petitioner and the counsel agree in writing
to shorten the record. The petitioner will provide the proposed record to
the counsel not later than 90 days after the hearing before the hearing
panel, unless an extension of time is granted by the secretary for good cause
shown. Any agreement regarding the record will be in writing and will be
included in the record transmitted to the council.
(B) Settlement of the Record
(i) By Agreement—At any time following service of the proposed record
upon the counsel, the parties may by agreement entered in the record set-
tle the record to the council.
(ii) By Counsel’s Failure to Object to the Proposed Record—Within 20
days after service of the proposed record, the counsel may serve a written
objection or a proposed alternative record upon the petitioner. If the
counsel fails to serve a notice of approval or an objection or a proposed
alternative record, the petitioner’s proposed record will constitute the
record to the council.
(iii) By Judicial Settlement—If the counsel raises a timely objection to
the proposed record or serves a proposed alternative record upon the peti-
tioner, either party may request the chairperson of the hearing panel
which heard the reinstatement petition to settle the record. Such request
shall be filed in writing with the hearing panel chairperson no later than
15 days after the counsel files an objection or proposed alternative record.
Each party shall promptly provide to the chairperson a reference copy of
the proposed record, amendments and objections filed by that party in
the case. The chairperson of the hearing panel shall settle the record on
appeal by order not more than 20 days after service of the request for
judicial settlement upon the chairperson. The chairperson may allow oral
argument by the parties or may settle the record based upon written sub-
missions by the parties.
(C) Copy of Settled Record to Each Member - The petitioner will trans-
mit a copy of the settled record to each member of the council and to the
counsel no later than 30 days before the council meeting at which the peti-
tion is to be considered.
(D) Costs - The petitioner will bear the costs of transcribing, copying, and
transmitting the record to the council.
(E) Failure to Comply with Rule .0125(a)(8) - If the petitioner fails to
comply with any of the subsections of Rule .0125(a)(8) above, the counsel
may petition the secretary to dismiss the petition.
(11) Review by Council - The council will review the report of the hearing
panel and the record and determine whether, and upon what conditions, the
petitioner will be reinstated.
(12) Reapplication - No person who has been disbarred and has unsuccess-
fully petitioned for reinstatement may reapply until the expiration of one year
from the date of the last order denying reinstatement.
(b) After Suspension
(1) Restoration - No attorney who has been suspended may have his or her
license restored but upon order of the commission or the secretary after the
filing of a verified petition as provided herein.
(2) Suspension of 120 Days or Less - No attorney who has been suspended

for a period of 120 days or less is eligible for reinstatement until the expira-
tion of the period of suspension and, in no event, until 10 days have elapsed
from the date of filing the petition for reinstatement. No attorney whose
license has been suspended for a period of more than 120 days is eligible for
reinstatement until the expiration of the period of suspension and, in no
event, until 30 days have elapsed from the date of the filing of the petition
for reinstatement.
(3) Reinstatement Requirements - Any suspended attorney seeking rein-
statement must file a verified petition with the secretary, a copy of which the
secretary will transmit to the counsel. The petitioner will have the burden of
proving the following by clear, cogent and convincing evidence:
(A) compliance with Rule .0124 of this subchapter;
(B) compliance with all applicable orders of the commission and the coun-
cil;
(C) abstention from the unauthorized practice of law during the period of
suspension;
(D) attainment of a passing grade on a regularly scheduled North Carolina
bar examination, if the suspended attorney applies for reinstatement of his
or her license more than seven years after the effective date of the suspension;
(E) abstention from conduct during the period of suspension constituting
grounds for discipline under G.S. 84-28(b);
(F) Reimbursement of the Client Security Fund - reimbursement of the
Client Security Fund of the North Carolina State Bar for all sums, includ-
ing costs other than overhead expenses, disbursed by the Client Security
Fund as a result of the petitioner’s misconduct. This section shall not be
deemed to permit the petitioner to collaterally attack the decision of the
Client Security Fund Board of Trustees regarding whether to reimburse
losses occasioned by the misconduct of the petitioner. This provision shall
apply to petitions for reinstatement submitted by attorneys who were dis-
ciplined after the effective date of this amendment;
(G) Reimbursement of Funds in DHC Order - reimbursement of all
sums which the Disciplinary Hearing Commission found in the order of
suspension were misappropriated by the petitioner and which have not
been reimbursed by the Client Security Fund;
(H) Satisfaction of Pre-Suspension CLE Requirements - satisfaction of
the minimum continuing legal education requirements, as set forth in
Rule .1517 of Subchapter 1D of these rules, for the two calendar years
immediately preceding the year in which the petitioner was suspended,
which shall include the satisfaction of any deficit recorded in the petition-
er’s State Bar CLE transcript for such period; provided that the petitioner
may attend CLE programs after the effective date of the suspension to
make up any unsatisfied requirement. These requirements shall be in addi-
tion to any continuing legal education requirements imposed by the
Disciplinary Hearing Commission;
(I) Satisfaction of Post-Suspension CLE Requirements - [effective for
petitioners suspended on or after January 1, 1997] if two or more years
have elapsed between the effective date of the suspension order and the
date on which the reinstatement petition is filed with the secretary, the
petitioner must, within one year prior to filing the petition, complete 15
hours of CLE approved by the Board of Continuing Legal Education pur-
suant to Subchapter 1D, Rule .1519 of these rules. Three hours of the 15
hours must be earned by attending courses of instruction devoted exclu-
sively to professional responsibility and/or professionalism. These require-
ments shall be in addition to any continuing legal education requirements
imposed by the Disciplinary Hearing Commission;
(J) Payment of Fees and Assessments - payment of all membership fees,
Client Security Fund assessments, and late fees due and owing to the North
Carolina State Bar as well as all attendee fees and late penalties due and owing
to the Board of Continuing Legal Education at the time of suspension.
(4) Investigation and Response - The counsel will conduct any necessary
investigation regarding the compliance of the petitioner with the require-
ments set forth in Rule .0125(b)(3) above, and the counsel may file a
response to the petition with the secretary prior to the date the petitioner is
first eligible for reinstatement. The counsel will serve a copy of any response
filed upon the petitioner.
(5) Failure of Counsel to File Response - If the counsel does not file a
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response to the petition before the date the petitioner is first eligible for rein-
statement, then the secretary will issue an order of reinstatement.
(6) Specific Objections in Response - If the counsel files a timely response to
the petition, such response must set forth specific objections supported by fac-
tual allegations sufficient to put the petitioner on notice of the events at issue.
(7) Reinstatement Hearing - The secretary will, upon the filing of a response
to the petition, refer the matter to the chairperson of the commission. The
chairperson will within 14 days appoint a hearing panel as provided in Rule
.0108(a)(2) of this subchapter, schedule a time and place for a hearing, and
notify the counsel and the petitioner of the composition of the hearing panel
and the time and place of the hearing. The hearing will be conducted in
accordance with the North Carolina Rules of Civil Procedure for nonjury tri-
als insofar as possible and the rules of evidence applicable in superior court.
(8) Reinstatement Order - The hearing panel will determine whether the pet-
tioner’s license should be reinstated and enter an appropriate order which may
include additional sanctions in the event violations of the petitioner’s order of
suspension are found. In any event, the hearing panel must include in its order
findings of fact and conclusions of law in support of its decision and tax such
costs as it deems appropriate for the necessary expenses attributable to the inves-
tigation and processing of the petition against the petitioner.
(c) After Transfer to Disability Inactive Status
(1) Reinstatement - No member of the North Carolina State Bar transferred
to disability inactive status may resume active status until reinstated by order
of the commission. Any member transferred to disability inactive status will
be entitled to apply to the commission for reinstatement to active status once
a year or at such shorter intervals as are stated in the order transferring the
member to disability inactive status or any modification thereof.
(2) Reinstatement Petition - Petitions for reinstatement by members trans-
ferred to disability inactive status will be filed with the secretary. Upon receipt
of the petition the secretary will refer the petition to the commission chair-
person. The chairperson will appoint a hearing panel as provided in Rule
.0108(a)(2) of this subchapter. A hearing will be conducted pursuant to the
procedures set out in Rule .0114 of this subchapter.
(3) Burden of Proof - The member will have the burden of proving by clear,
cogent, and convincing evidence that he or she is no longer disabled within
the meaning of Rule .0103(19) of this subchapter and that he or she is fit to
resume the practice of law.
(4) Medical Records - Within 10 days of filing the petition for reinstatement,
the member will provide the secretary with a list of the name and address of
every psychiatrist, psychologist, physician, hospital, and other health care
provider by whom or in which the member has been examined or treated or
sought treatment while disabled. At the same time, the member will also fur-
nish to the secretary a written consent to release all information and records
relating to the disability.

(5) Judical Findings - Where a member has been transferred to disability

inactive status based solely upon a judicial finding of incapacity, and there-

after a court of competent jurisdiction enters an order adjudicating that the
member’s incapacity has ended, the chairperson of the commission will enter
an order returning the member to active status upon receipt of a certified
copy of the court’s order. Entry of the order will not preclude the North

Carolina State Bar from bringing an action pursuant to Rule .0118 of this

subchapter to determine whether the member is disabled.

(6) Costs - The hearing panel may direct the member to pay the costs of the

reinstatement hearing, including the cost of any medical examination ordered

by the panel.

(d) Conditions of Reinstatement - The hearing panel may impose reasonable
conditions on a lawyer’ reinstatement from disbarment, suspension or disability
inactive status in any case in which the hearing panel concludes that such con-
ditions are necessary for the protection of the public.

(e) After Eentry of a Reciprocal Order of Suspension or Disbarment - No
member whose license to practice law has been suspended or who has been dis-
barred by any state or federal court and who is the subject of a reciprocal disci-
pline order in North Carolina may seek reinstatement of his or her North
Carolina law license until the member provides to the Secretary a certified copy
of an order reinstating the member to the active practice of law in the state or
federal court which entered the original order of discipline.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28.1; G.S. 84-29;
G.S. 84-30

Readopted Effective December 8, 1994

Amended February 20, 1995; March 6, 1997; October 2, 1997; July 22,
1999; August 24, 2000; March 6, 2002; February 27, 2003; October 8, 2009

.0126 Address of Record

Except where otherwise specified, any provision herein for notice to a respon-
dent, member, petitioner, or a defendant will be deemed satisfied by appropriate
correspondence addressed to that attorney by mail to the last address maintained
by the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0127 Disqualification Due to Interest

No member of the council or hearing commission will participate in any dis-
ciplinary matter involving the member, any partner, or associate in the practice
of law of the member, or in which the member has a personal interest.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0128 Trust Accounts; Audit

(a) Investigative Subpoena for Reasonable Cause - For reasonable cause, the
chairperson of the Grievance Committee is empowered to issue an investigative
subpoena to a member compelling the production of any records required to be
kept relative to the handling of client funds and property by the Rules of
Professional Conduct for inspection, copying, or audit by the counsel or any
auditor appointed by the counsel. For the purposes of this rule, circumstances
that constitute reasonable cause, include, but are not limited to:

(1) any sworn statement of grievance received by the North Carolina State

Bar alleging facts which, if true, would constitute misconduct in the handling

of a clients funds or property;

(2) any facts coming to the attention of the North Carolina State Bar,

whether through random review as contemplated by Rule .0128(b) below or

otherwise, which if true, would constitute a probable violation of any provi-
sion of the Rules of Professional Conduct concerning the handling of client
funds or property; or

(3) two or more grievances received by the North Carolina State Bar over a

twelve month period alleging facts which, if true, would indicate misconduct

for neglect of a client matter or failure to communicate with a client;

(4) any failure to respond to any notices issued by the North Carolina State

Bar with regard to a grievance or a fee dispute;

(5) any information received by the North Carolina State Bar which, if true,

would constitute a failure to file any federal, state, or local tax return or pay

a federal, state, or local tax obligation; or

(6) any finding of probable cause, indictment, or conviction relative to a crim-

inal charge involving moral turpitude. The grounds supporting the issuance

of any such subpoena will be set forth upon the face of the subpoena.

(b) Random Investigative Subpoenas - The chairperson of the Grievance
Committee may randomly issue investigative subpoenas to members compelling
the production of any records required to be kept relative to the handling of
client funds or property by the Rules of Professional Conduct for inspection by
the counsel or any auditor appointed by the counsel to determine compliance
with the Rules of Professional Conduct. Any such subpoena will disclose upon
its face its random character and contain a verification of the secretary that it was
randomly issued. No member will be subject to random selection under this sec-
tion more than once in three years. The auditor may report any violation of the
Rules of Professional Conduct discovered during the random audit to the
Grievance Committee for investigation. The auditor may allow the attorney a
reasonable amount of time to correct any procedural violation in lieu of report-
ing the matter to the Grievance Committee. The auditor shall have authority
under the original subpoena for random audit to compel the production of any
documents necessary to determine whether the attorney has corrected any viola-
tion identified during the audit.

(¢) Time Limit - No subpoena issued pursuant to this rule may compel pro-
duction within five days of service.

(d) Evidence - The rules of evidence applicable in the superior courts of the
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state will govern the use of any material subpoenaed pursuant to this rule in any
hearing before the commission.

(¢) Attorney-Client Privilege/Confidentiality - No assertion of attorney-
client privilege or confidentiality will prevent an inspection or audit of a trust
account as provided in this rule.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended November 16, 2006

.0129 Confidentiality

(a) Allegations of Misconduct or Alleged Disability - Except as otherwise
provided in this rule and G.S. 84-28(f), all proceedings involving allegations of
misconduct by or alleged disability of a member will remain confidential until

(1) a complaint against a member has been filed with the secretary after a

finding by the Grievance Committee that there is probable cause to believe

that the member is guilty of misconduct justifying disciplinary action or is
disabled;

(2) the member requests that the matter be made public prior to the filing of

a complaing

(3) the investigation is predicated upon conviction of the member of or sen-

tencing for a crime;

(4) a petition or action is filed in the general courts of justice;

(5) the member files an affidavit of surrender of license; or

(6) a member is transferred to disability inactive status pursuant to Rule

.0118(g). In such an instance, the order transferring the member shall be

public. Any other materials, including the medical evidence supporting the

order, shall be kept confidential unless and until the member petitions for
reinstatement pursuant to Rule .0118(c), unless provided otherwise in the
order.

(b) Letter of Warning or Admonition - The previous issuance of a letter of
warning, formerly known as a letter of admonition, or an admonition to a mem-
ber may be revealed in any subsequent disciplinary proceeding.

(c) Attorney’s Response to a Grievance - This provision will not be construed
to prohibit the North Carolina State Bar from providing a copy of an attorney's
response to a grievance to the complaining party where such attorney has not
objected thereto in writing.

(d) Law Enforcement or Regulatory Agency - This provision will not be con-
strued to prohibit the North Carolina State Bar from providing information or
evidence to any law enforcement or regulatory agency.

(¢) Chief Justice’s Commission on Professionalism - This provision will not
be construed to prevent the North Carolina State Bar, with the approval of the
chairperson of the Grievance Committee, from notifying the Chief Justice’s
Commission on Professionalism of any allegation of unprofessional conduct by
any member.

(f) Lawyer Assistance Program - This provision will not be construed to pre-
vent the North Carolina State Bar from notifying the Lawyer Assistance Program
of any circumstances that indicate a member may have a substance abuse or
mental health issue.

(g) Other Jurisdictions - This provision will not be construed to prohibit the
North Carolina State Bar, with the approval of the chairperson of the Grievance
Committee, from providing information concerning the existence of a letter of
caution, letter of warning, or admonition to any agency that regulates the legal
profession in any other jurisdiction so long as the inquiring jurisdiction main-
tains the same level of confidentiality respecting the information as does the
North Carolina State Bar.

(h) National Discipline Data Bank - The secretary will transmit notice of all
public discipline imposed and transfers to disability inactive status to the
National Discipline Data Bank maintained by the American Bar Association.

(i) Client Security Fund Board of Trustees - The secretary may also transmit
any relevant information to the Client Security Fund Board of Trustees to assist
the Client Security Fund Board in determining losses caused by dishonest con-
duct of members of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 20, 1996; November 7, 1996; March 6, 2002; October
9, 2008

.0130 Disciplinary Amnesty in lllicit Drug Use Cases

(a) Information Concerning Illicit Drug Use - The North Carolina State Bar
will not treat as a grievance information that a member has used or is using illic-
it drugs except as provided in Rules .0130(c), (d) and (e) below. The information
will be provided to director of the lawyer assistance program of the North
Carolina State Bar.

(b) Lawyer Assistance Program - If the director of the lawyer assistance pro-
gram concludes after investigation that a member has used or is using an illicit
drug and the member participates and successfully complies with any course of
treatment prescribed by the lawyer assistance program, the member will not be
disciplined by the North Carolina State Bar for illicit drug use occurring prior to
the prescribed course of treatment.

(c) Failure to Complete Treatment - If a member under Rule .0130(b) above
fails to cooperate with the Lawyer Assistance Program Board or fails to success-
fully complete any treatment prescribed for the member's illicit drug use, the
director of the lawyer assistance program will report such failure to participate in
or complete the prescribed treatment to the chairperson of the Grievance
Committee. The chairperson of the Grievance Committee will then treat the
information originally received as a grievance.

(d) Crime Relating to Use or Possession of Illicit Drugs - A member charged
with a crime relating to the use or possession of illicit drugs will not be entitled
to amnesty from discipline by the North Carolina State Bar relating to the illic-
it drug use or possession.

(e) Additional Misconduct - If the North Carolina State Bar receives infor-
mation that a member has used or is using illicit drugs and that the member has
violated some other provision of the Revised Rules of Professional Conduct, the
information regarding the member's alleged illicit drug use will be referred to the
director of lawyer assistance program pursuant to Rule .0130(a) above. The
information regarding the member's alleged additional misconduct will be
reported to the chairperson of the Grievance Committee.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended February 20, 1995; February 3, 2000

Section .0200 Rules Governing Judicial District
Grievance Committees

.0201 Organization of Judicial District Grievance Committees
(a) Judicial Districts Eligible to Form District Grievance Committees
(1) Membership Requirements for Establishing a District Grievance
Committee - Any judicial district which has more than 100 licensed attorneys
as determined by the North Carolina State Bar’s records may establish a judi-
cial district grievance committee (hereafter, “district grievance committee”)
pursuant to the rules and regulations set out herein. A judicial district with
fewer than 100 licensed attorneys may establish a district grievance committee
with consent of the Council of the North Carolina State Bar.
(2) Multi-District Grievance Committees - One or more judicial districts,
including those with fewer than 100 licensed attorneys, may also establish a
multi-district grievance committee, as set out in Rule .0201(b)(2) below.
Such multi-district grievance committees shall be subject to all of the rules
and regulations set out herein and all references to district grievance com-
mittees in these rules shall also apply to multi-district grievance committees.
(b) Creation of District Grievance Committees
(1) Meeting Establishing a District Grievance Committee and Certification -
A judicial district may establish a district grievance committee at a duly called
meeting of the judicial district bar, at which a quorum is present, upon the affir-
mative vote of a majority of the active members present. Within 30 days of the
election, the president of the judicial district bar shall certify in writing the estab-
lishment of the district grievance committee to the secretary of the North
Carolina State Bar.
(2) Meeting Establishing a Multi-District Grievance Committee and
Certification - A multi-district grievance committee may be established by
affirmative vote of a majority of the active members of each participating
judicial district present at a duly called meeting of each participating judicial
district bar, at which a quorum is present. Within 30 days of the election, the
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chairperson of the multi-district grievance committee shall certify in writing
the establishment of the district grievance committee to the secretary of the
North Carolina State Bar. The active members of each participating judicial
district may adopt a set of bylaws not inconsistent with these rules by major-
ity vote of the active members of each participating judicial district present at
a duly called meeting of each participating judicial district bar, at which a
quorum is present. The chairperson of the multi-district grievance commit-
tee shall promptly provide a copy of any such bylaws to the secretary of the
North Carolina State Bar.

(c) Appointment of District Grievance Committee Members

(1) Members of District Committees - Each district grievance committee
shall be composed of not fewer than five nor more than 13 members, all of
whom shall be active members in good standing both of the judicial district
bar to which they belong and of the North Carolina State Bar. In addition to
the attorney members, each district grievance committee may also include
one to three public members who have never been licensed to practice law in
any jurisdiction. Public members shall not perform investigative functions
regarding grievances but in all other respects shall have the same authority as
the attorney members of the district grievance committee.

(2) Chairperson - The chairperson of the district grievance committee shall
be selected by the president of the judicial district and shall serve at his or her
pleasure. Alternatively, the chairperson may be selected and removed as pro-
vided in the district bar bylaws.

(3) Selection of Attorney and Public Members - The attorney and public
members of the district grievance committee shall be selected by and serve at
the pleasure of the president of the judicial district bar and the chairperson of
the district grievance committee. Alternatively, the district grievance com-
mittee members may be selected and removed as provided in the district bar
bylaws.

(4) Term and Replacement of Members - The members of the district griev-
ance committee, including the chairperson, shall be appointed for staggered
three-year terms, except that the president and chairperson shall appoint
some of the initial committee members to terms of less than three years, to
effectuate the staggered terms. No member shall serve more than one term,
without first having rotated off the committee for a period of at least one year
between three-year terms. Any member who resigns or otherwise becomes
ineligible to continue serving as a member shall be replaced by appointment
by the president of the judicial district bar and the chairperson of the com-
mittee or as provided in the district bar bylaws as soon as practicable.
History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0202 Jurisdiction & Authority of District Grievance Committees

(a) District Grievance Committees are Subject to the Rules of the North
Carolina State Bar - The district grievance committee shall be subject to the rules
and regulations adopted by the Council of the North Carolina State Bar.

(b) Grievances Filed with District Grievance Committee - A district griev-
ance committee may investigate and consider grievances filed against attorneys
who live or maintain offices within the judicial district and which are filed in the
first instance with the chairperson of the district grievance committee. The chair-
person of the district grievance committee will immediately refer to the State Bar
any grievance filed locally in the first instance which

(1) alleges misconduct against a member of the district grievance committee;

(2) alleges that any attorney has embezzled or misapplied client funds; or

(3) alleges any other serious violation of the Rules of Professional Conduct

which may be beyond the capacity of the district grievance committee to

investigate.

(c) Grievances Referred to District Grievance Committee - The district
grievance committee shall also investigate and consider such grievances as are
referred to it for investigation by the counsel of the North Carolina State Bar.

(d) Grievances Involving Fee Disputes

(1) Notice to Complainant of Fee Dispute Resolution Program - If a griev-

ance filed initially with the district bar consists solely or in part of a fee dis-

pute, the chairperson of the district grievance committee shall notify the
complainant in writing within 10 working days of receipt of the grievance
that the complainant may elect to participate in the North Carolina State Bar

Fee Dispute Resolution Program. If the grievance consists solely of a fee dis-
pute, the letter to the complainant shall follow the format set out in Rule
.0208 of this subchapter. If the grievance consists in part of matters other
than a fee dispute, the letter to the complainant shall follow the format set
out in Rule .0209 of this subchapter. A respondent attorney shall not have
the right to elect to participate in fee arbitration.

(2) Handling Claims Not Involving Fee Dispute - Where a grievance alleges
multiple claims, the allegations not involving a fee dispute will be handled in
the same manner as any other grievance filed with the district grievance com-
mittee.

(3) Handling Claims Not Submitted to Fee Dispute Resolution by
Complainant - If the complainant elects not to participate in the State Bar’s
Fee Dispute Resolution Program, o fails to notify the chairperson that he or
she elects to participate within 20 days following mailing of the notice
referred to in Rule .0202(d)(1) above, the grievance will be handled in the
same manner as any other grievance filed with the district grievance com-
mittee.

(4) Referral to Fee Dispute Resolution Program - Where a complainant
timely elects to participate in fee dispute resolution, and the judicial district
in which the respondent attorney maintains his or her principal office has a
fee dispute resolution committee, the chairperson of the district grievance
committee shall refer the portion of the grievance involving a fee dispute to
the judicial district fee dispute resolution committee. If the judicial district in
which the respondent attorney maintains his or her principal office does not
have a fee dispute resolution committee, the chairperson of the district griev-
ance committee shall refer the portion of the grievance involving a fee dispute
to the State Bar Fee Dispute Resolution Program for resolution. If the griev-
ance consists entirely of a fee dispute, and the complainant timely elects to
participate in fee dispute resolution, no grievance file will be established.

(¢) Authority of District Grievance Committees - The district grievance

committee shall have authority to

(1) assist a complainant who requests assistance to reduce a grievance to writ-
ing;

(2) investigate complaints described in Rule .0202(b) and(c) above by inter-
viewing the complainant, the attorney against whom the grievance was filed
and any other persons who may have relevant information regarding the
grievance and by requesting written materials from the complainant, respon-
dent attorney, and other individuals;

(3) explain the procedures of the district grievance committee to com-
plainants and respondent attorneys;

(4) find facts and recommend whether or not the State Bar’s Grievance
Committee should find that there is probable cause to believe that the respon-
dent has violated one or more provisions of the Revised Rules of Professional
Conduct. The district grievance committee may also make a recommenda-
tion to the State Bar regarding the appropriate disposition of the case, includ-
ing referral to the Lawyer Assistance Program pursuant to Rule .0112(j) or to
a program of law office management training approved by the State Bar;

(5) draft a written report stating the grounds for the recommended disposi-
tion of a grievance assigned to the district grievance committee;

(6) notify the complainant and the respondent attorney where the district
grievance committee recommends that the State Bar find that there is no
probable cause to believe that the respondent has violated the Rules of
Professional Conduct. Where the district grievance committee recommends
that the State Bar find that there is probable cause to believe that the respon-
dent has violated one or more provisions of the Rules of Professional
Conduct, the committee shall notify the respondent attorney of its recom-
mendation and shall notify the complainant that the district grievance com-
mittee has concluded its investigation and has referred the matter to the State
Bar for final resolution. Where the district grievance committee recommends
a finding of no probable cause, the letter of notification to the respondent
attorney and to the complainant shall follow the format set out in Rule .0210
of this subchapter. Where the district grievance committee recommends a
finding of probable cause, the letter of notification to the respondent attor-
ney shall follow the format set out in Rule .0211 of this subchapter. The let-
ter of notification to the complainant shall follow the format set out in Rule
.0212 of this subchapter;
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(7) maintain records of grievances investigated by the district grievance com-
mittee for at least one year from the date on which the district grievance com-
mittee makes its final recommendation regarding a grievance to the State Bar.
History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 3, 1999; December 20, 2000; August 23, 2007

.0203 Meetings of the District Grievance Committees

(a) Notice of Meeting - The district grievance committee shall meet at the
call of the chairperson upon reasonable notice, as often as is necessary to dispatch
its business and not less than once every 60 days, provided the committee has
grievances pending.

(b) Confidentiality - The district grievance committee shall meet in private.
Discussions of the committee, its records and its actions shall be confidential.
The names of the members of the committee shall not be confidential.

(c) Quorum - A simple majority of the district grievance committee must be
present at any meeting in order to constitute a quorum. The committee may take
no action unless a quorum is present. A majority vote in favor of a motion or any
proposed action shall be required for the motion to pass or the action to be taken.

(d) Appearances by Complainants and Respondents - No complainant nor
any attorney against whom a grievance has been filed may appear before the dis-
trict grievance committee, present argument to or be present at the committees
deliberations.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0204 Procedure Upon Institution of a Grievance

() Receipt of Grievance - A grievance may be filed by any person against a
member of the North Carolina State Bar. Such grievance must be in writing and
signed by the complaining person. A district grievance committee may, howev-
er, investigate matters which come to its attention during the investigation of a
grievance, whether or not such matters are included in the original written griev-
ance.

(b) Acknowledgment of Receipt of Grievance from State Bar - The chair-
person of the district grievance committee shall send a letter to the complainant
within 10 working days of receipt of the grievance from the State Bar, acknowl-
edging that a grievance file has been set up. The acknowledgment letter shall
include the name of the district grievance committee member assigned to inves-
tigate the matter and shall follow the format set out in Rule .0213 of this sub-
chapter. A copy of the letter shall be sent contemporaneously to the office of
counsel of the State Bar.

(c) Notice to State Bar of Locally Filed Grievances
(1) Notification of State Bar Office of Counsel - Where a grievance is filed
in the first instance with the district grievance committee, the chairperson of
the district grievance committee shall notify the office of counsel of the State
Bar of the name of the complainant, respondent attorney, file number and
nature of the grievance within 10 working days of receipt of the grievance.
(2) Letter to Complainant - The chairperson of the district grievance com-
mittee shall send a letter to the complainant within 10 working days of
receipt of the grievance, acknowledging that a grievance file has been set up.
The acknowledgment letter shall include the name of the district grievance
committee member assigned to investigate the matter and shall follow the
format set out in Rule .0213 of this subchapter.
(3) Grievance File Number - Grievances filed initially with the district griev-
ance committee shall be assigned a local file number which shall be used to
refer to the grievance. The first two digits of the file number shall indicate the
year in which the grievance was filed, followed by the number of the judicial
district, the letters GR, and ending with the number of the file. File numbers
shall be assigned sequentially during the calendar year, beginning with the
number 1. For example, the first locally filed grievance set up in the 10th
judicial district in 1994 would bear the following number: 9410GR001.

(d) Assignment to Investigating Member - Within 10 working days after
receipt of a grievance, the chairperson shall appoint a member of the district
grievance committee to investigate the grievance and shall forward the relevant
materials to the investigating member. The letter to the investigating member
shall follow the format set out in Rule .0214 of this subchapter.

(e) Investigation of the Grievance

(1) The investigating member shall attempt to contact the complainant as
soon as possible but no later than 15 working days after receiving notice of
the assignment. If the initial contact with the complainant is made in writ-
ing, the letter shall follow the format set out in Rule .0215 of this subchap-
ter.

(2) The investigating member shall have the authority to contact other wit-
nesses or individuals who may have information about the subject of the
grievance, including the respondent.

(3) The failure of the complainant to cooperate shall not cause a grievance to
be dismissed or abated. Once filed, grievances shall not be dismissed or abat-
ed upon the request of the complainant.

(f) Letter of Notice to Respondent Attorney and Responses

(1) Letter of Notice: Timing and Form - Within 10 working days after
receipt of a grievance, the chairperson of the district grievance committee
shall send a copy of the grievance and a letter of notice to the respondent
attorney. The letter to the respondent attorney shall follow the form set out
in Rule .0216 of this subchapter and shall be sent by U.S. Mail to the attor-
ney’s last known address on file with the State Bar. The letter of notice shall
request the respondent to reply to the investigating attorney in writing with-
in 15 days after receipt of the letter of notice.

(2) Substance of Grievance - A substance of grievance will be provided to the
district grievance committee by the State Bar at the time the file is assigned
to the committee. The substance of grievance will summarize the nature of
the complaint against the respondent attorney and cite the applicable provi-
sions of the Rules of Professional Conduct, if any.

(3) Attorney Response - The respondent attorney shall respond in writing to
the letter of notice from the district grievance committee within 15 days of
receipt of the letter. The chairperson of the district grievance committee may
allow a longer period for response, for good cause shown.

(4) Subpoena - If the respondent attorney fails to respond in a timely man-
ner to the letter of notice, the chairperson of the district grievance commit-
tee may seek the assistance of the State Bar to issue a subpoena or take other
appropriate steps to ensure a proper and complete investigation of the griev-
ance. District grievance committees do not have authority to issue a subpoe-
na to a witness or respondent attorney.

(5) Summarization of Response for Complainant - Unless necessary to com-
plete its investigation, the district grievance committee should not release
copies of the respondent attorney’s response to the grievance to the com-
plainant. The investigating attorney may summarize the response for the
complainant orally or in writing.

() District Grievance Committee Deliberations

(1) Findings of Investigative Member - Upon completion of the investiga-
tion, the investigating member shall promptly report his or her findings and
recommendations to the district grievance committee in writing.

(2) Information to be Considered in Recommendation by Committee -
The district grievance committee shall consider the submissions of the par-
ties, the information gathered by the investigating attorney and such other
material as it deems relevant in reaching a recommendation. The district
grievance committee may also make further inquiry as it deems appropriate,
including investigating other facts and possible violations of the Rules of
Professional Conduct discovered during its investigation.

(3) Probable Cause - The district grievance committee shall make a determi-
nation as to whether or not it finds that there is probable cause to believe that
the respondent violated one or more provisions of the Rules of Professional
Conduct.

(h) Report of Committee’s Decision

(1) Written Report to Office of Counsel - Upon making a decision in a case,
the district grievance committee shall submit a written report to the office of
counsel, including its recommendation and the basis for its decision. The
original file and grievance materials of the investigating attorney shall be sent
to the State Bar along with the report. The letter from the district bar griev-
ance committee enclosing the report shall follow the format set out in Rule
.0217 of this subchapter.

(2) Timing of Report and Recall of Files by State Bar - The district griev-
ance committee shall submit its written report to the office of counsel no later
than 180 days after the grievance is initiated or received by the district com-
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mittee. The State Bar may recall any grievance file which has not been inves-
tigated and considered by a district grievance committee within 180 days
after the matter is assigned to the committee. The State Bar may also recall
any grievance file for any reason.

(3) Notification of Respondent Attorney and Complainant of District
Grievance Committee Findings - Within 10 working days of submitting the
written report and returning the file to the office of counsel, the chairperson
of the district grievance committee shall notify the respondent attorney and
the complainant in writing of the district grievance committee’s recommen-
dation, as provided in Rule .0202(d)(6) of this subchapter.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0205 Record Keeping

The district grievance committee shall maintain records of all grievances
referred to it by the State Bar and all grievances initally filed with the district
grievance committee for at least one year. The district grievance committee shall
provide such reports and information as are requested of it from time to time by
the State Bar.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0206 Miscellaneous

(a) Assistance and Questions - The office of counsel, including the staff attor-
neys and the grievance coordinator, are available to answer questions and provide
assistance regarding any matters before the district grievance committee.

(b) Missing Attorneys - Where a respondent attorney is missing or cannot be
located, the district grievance committee shall promptly return the grievance file
to the office of counsel for appropriate action.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0207 Conflicts of Interest

(a) No district grievance committee shall investigate or consider a grievance
which alleges misconduct by any current member of the committee. If a file is
referred to the committee by the State Bar or is initiated locally which alleges mis-
conduct by a member of the district grievance committee, the file will be sent to
the State Bar for investigation and handling within 10 working days after receipt
of the grievance.

(b) A member of a district grievance committee shall not investigate or par-
ticipate in deliberations concerning any of the following matters:

(1) alleged misconduct of an attorney who works in the same law firm or

office with the committee member;

(2) alleged misconduct of a relative of the committee member;

(3) a grievance involving facts concerning which the committee member or a

partner or associate in the committee member’s law firm acted as an attorney.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0208 Letter to Complainant Where Local Grievance Alleges Fee Dispute Only

John Smith

Anywhere, N.C.

Re: Your complaint against Jane Doe

Dear Mr. Smith:

The [ ] district grievance committee has received your complaint against the
above-listed attorney. Based upon our initial review of the materials which you
submitted, it appears that your complaint involves a fee dispute. Accordingly, I
would like to take this opportunity to notify you of the North Carolina State Bar
Fee Dispute Resolution Program. The program is designed to provide citizens
with a means of resolving disputes over attorney fees at no cost to them and with-
out going to court. A pamphlet which describes the program in greater detail is
enclosed, along with an application form.

If you would like to participate in the fee dispute resolution program, please
complete and return the form to me within 20 days of the date of this letter. If
you decide to participate, no grievance file will be opened and the [ ] district bar
grievance committee will take no other action against the attorney.

If you do not wish to participate in the fee dispute resolution program, you

may elect to have your complaint investigated by the [ ] district grievance com-
mittee. If we do not hear from you within 20 days of the date of this letter, we
will assume that you do not wish to participate in fee dispute resolution, and we
will handle your complaint like any other grievance. However, the [ ] district
grievance committee has no authority to attempt to resolve a fee dispute between
an attorney and his or her client. Its sole function is to investigate your complaint
and make a recommendation to the North Carolina State Bar regarding whether
there is probable cause to believe that the attorney has violated one or more pro-
visions of the Rules of Professional Conduct which govern attorneys in this state.

Thank you for your cooperation.

Sincerely yours,

[ ] Chairperson

[ ] District Bar Grievance Committee

cc: PERSONAL & CONFIDENTIAL

Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended August 23, 2007

.0209 Letter to Complainant Where Local Grievance Alleges Fee Dispute and
Other Violations

John Smith

Anywhere, N.C.

Re: Your complaint against Jane Doe

Dear Mr. Smith:

The [ ] district grievance committee has received your complaint against the
above-listed attorney. Based upon our initial review of the materials which you
submitted, it appears that your complaint involves a fee dispute as well as other
possible violations of the rules of ethics. Accordingly, I would like to take this
opportunity to notify you of the North Carolina State Bar Fee Dispute
Resolution Program. The program is designed to provide citizens with a means
of resolving disputes over attorney fees at no cost to them and without going to
court. A pamphlet which describes the program in greater detail is enclosed,
along with an applicaton form.

If you would like to participate in the fee dispute resolution program, please
complete and return the form to me within 20 days of the date of this letter. If
you decide to participate, the fee dispute resolution committee will handle those
portions of your complaint which involve an apparent fee dispute.

If you do not wish to participate in the fee dispute resolution program, you
may elect to have your entire complaint investigated by the [ ] district grievance
committee. If we do not hear from you within 20 days of the date of this letter,
we will assume that you do not wish to participate in fee dispute resolution, and
we will handle your entire complaint like any other grievance. However, the [ ]
district grievance committee has no authority to attempt to resolve a fee dispute
between an attorney and his or her client. Its sole function is to investigate your
complaint and make a recommendation to the North Carolina State Bar regard-
ing whether there is probable cause to believe that the attorney has violated one
or more provisions of the Rules of Professional Conduct which govern attorneys
in this state.

Thank you for your cooperation.

Sincerely yours,

[ ] Chairperson

[ ] District Bar Grievance Committee

cc: PERSONAL & CONFIDENTIAL

Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended August 23, 2007

.0210 Letter to Complainant Where District Committee Recommends Finding
of No Probable Cause

John Smith

Anywhere, N.C.

Re: Your complaint against Jane Doe Our File No. [ ]

Dear Mr. Smith:
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The [ ] district grievance committee has completed its investigation of your
grievance. Based upon its investigation, the committee does not believe that there
is probable cause to find that the attorney has violated any provisions of the Rules
of Professional Conduct. The committee will forward a report with its recom-
mendation to the North Carolina State Bar Grievance Committee. The final
decision regarding your grievance will be made by the North Carolina State Bar
Grievance Committee. You will be notified in writing of the State Bar’s decision.

If you have any questions or wish to communicate further regarding your
grievance, you may contact the North Carolina State Bar at the following
address: The North Carolina State Bar Grievance Committee, PO. Box 25908,
Raleigh, N.C. 27611.

Neither I nor any member of the [ ] district grievance committee can give you
any advice regarding any legal rights you may have regarding the matters set out
in your grievance. You may pursue any questions you have regarding your legal
rights with an attorney of your choice.

Thank you very much for your cooperation.

Sincerely yours,

[ ] Chairperson

[ ] District Grievance Committee

cc: PERSONAL AND CONFIDENTIAL

[ ] Respondent Attorney

PERSONAL AND CONFIDENTIAL

Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.0211 Letter to Respondent Where District Committee Recommends Finding
of Probable Cause

Ms. Jane Doe

Anywhere, N.C.

Re: Grievance of John Smith Our File No. [ ]

Dear Ms. Doe:

The [ ] district grievance committee has completed its investigation of Mr.
Smith’s grievance and has voted to recommend that the North Carolina State Bar
Grievance Committee find probable cause to believe that you violated one or
more provisions of the Rules of Professional Conduct. Specifically, the [ ] district
grievance committee found that there is probable cause to believe that you may
have violated [set out brief description of rule allegedly violated and pertinent
facts].

The final decision in this matter will be made by the North Carolina State
Bar Grievance Committee and you will be notified in writing of the State Bar’s
decision. The complainant has been notified that the [ ] district grievance com-
mittee has concluded its investigation and that the grievance has been sent to the
North Carolina State Bar for final resolution, but has not been informed of the
[ ] district grievance committee’s specific recommendation.

If you have any questions or wish to communicate further regarding this
grievance, you may contact the North Carolina State Bar at the following
address: The North Carolina State Bar Grievance Committee, PO. Box 25908,
Raleigh, N.C. 27611, Tel. 919-828-4620.

Thank you very much for your cooperation.

Sincerely yours,

[ ] Chairperson

[ ] District Grievance Committee

cc: PERSONAL AND CONFIDENTIAL

Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.0212 Letter to Complainant Where District Committee Recommends Finding
of Probable Cause

John Smith

Anywhere, N.C.

Re: Your complaint against Jane Doe Our File No. [ ]

Dear Mr. Smith:

The [ ] district grievance committee has completed its investigation of your

grievance and has forwarded its file to the North Carolina State Bar Grievance
Committee in Raleigh for final resolution. The final decision in this matter will
be made by the North Carolina State Bar Grievance Committee and you will be
notified in writing of the State Bar’s decision.

If you have any questions or wish to communicate further regarding your
grievance, you may contact the North Carolina State Bar at the following
address: The North Carolina State Bar Grievance Committee PO. Box 25908
Raleigh, N.C. 27611.

Neither I nor any member of the [ ] district grievance committee can give you
any advice regarding any legal rights you may have regarding the matters set out
in your grievance. You may pursue any questions you have regarding your legal
rights with an attorney of your choice.

Thank you very much for your cooperation.

Sincerely yours,

[ ] Chairperson

[ ] District Grievance Committee

cc: PERSONAL AND CONFIDENTIAL

[ ] Respondent Attorney

PERSONAL AND CONFIDENTIAL

Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.0213 Letter to Complainant Acknowledging Grievance

John Smith

Anywhere, N.C.

Re: Your complaint against Jane Doe Our File No. [ ]

Dear Mr. Smith:

I am the chairperson of the [ ] district grievance committee. Your grievance
against [respondent attorney] [was received in my office]\[has been forwarded to
my office by the North Carolina State Bar] on [date]. I have assigned [investiga-
tor’s name], a member of the [ ] district grievance committee, to investigate your
grievance. [ ]'s name, address and telephone number are as follows: [ ].

Please be sure that you have provided all information and materials which
relate to or support your complaint to the [ ] district grievance committee. If you
have other information which you would like our committee to consider, or if
you wish to discuss your complaint, please contact the investigating attorney by
telephone or in writing as soon as possible.

After [ ]’s investigation is complete, the [ ] district grievance committee will
make a recommendation to the North Carolina State Bar Grievance Committee
regarding whether or not there is probable cause to believe that [respondent
attorney] violated one or more provisions of the Rules of Professional Conduct.
Your complaint and the results of our investigation will be sent to the North
Carolina State Bar at that time. The [ ] district grievance committee’s recom-
mendation is not binding upon the North Carolina State Bar Grievance
Committee, which will make the final determination. You will be notified in
writing when the [ ] district grievance committee’s investigation is concluded.

Neither the investigating attorney nor any member of the [ ] district griev-
ance committee can give you any legal advice or represent you regarding any
underlying legal matter in which you may be involved. You may pursue any
questions you have about your legal rights with an attorney of your own choice.

Thank you very much for your cooperation.

Sincerely yours,

[ ] Chairperson

[ ] District Grievance Committee

cc: PERSONAL AND CONFIDENTIAL

Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.0214 Letter to Investigating Attorney Assigning Grievance
James Roe
[ ] District Grievance Committee Member
Anywhere, N.C.
Re: Grievance of John Smith against Jane Doe Our File No. [ ]
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Dear Mr. Roe:

Enclosed you will find a copy of the grievance which I recently received
regarding the above-captioned matter. Please investigate the complaint and pro-
vide a written report with your recommendations by [deadline].

Thank you very much.

Sincerely yours,

[ ] Chairperson

[ ] District Grievance Committee

cc: PERSONAL AND CONFIDENTIAL

Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.0215 Letter to Complainant from Investigating Attorney

John Smith

Anywhere, N.C.

Re: Your complaint against Jane Doe Our File No. [ ]

Dear Mr. Smith:

I am the member of the [ ] district grievance committee assigned to investi-
gate your grievance against [respondent attorney]. It is part of my job to ensure
that you have had a chance to explain your complaint and that the [ ] district
grievance committee has copies of all of the documents which you believe relate
to your complaint.

If you have other information or materials which you would like the [ ] dis-
trict grievance committee to consider, or if you would like to discuss this matter,
please contact me as soon as possible.

If you have already fully explained your complaint, you do not need to take
any additional action regarding your grievance. The [ ] district grievance com-
mittee will notify you in writing when its investigation is complete. At that time,
the matter will be forwarded to the North Carolina State Bar Grievance
Committee in Raleigh for its final decision. You will be notified in writing of the
North Carolina State Bar’s decision.

Thank you very much for your cooperation.

Sincerely yours,

[ ] Investigating Member

[ ] District Grievance Committee

cc: PERSONAL AND CONFIDENTIAL

Chairperson, [ ] District Grievance Committee

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.0216 Letter of Notice to Respondent Attorney

Ms. Jane Doe

Anywhere, N.C.

Re: Grievance of John Smith Our File No. [ ]

Dear Ms. Doe:

Enclosed you will find a copy of a grievance which has been filed against you
by [complainant] and which was received in my office on [date]. As chairperson
of the [ ] district grievance committee, I have asked [investigating attorney], a
member of the committee, to investigate this grievance.

Please file a written response with [investigating attorney] within 15 days
from receipt of this letter. Your response should provide a full and fair disclosure
of all of the facts and circumstances relating to the matters set out in the griev-
ance.

Thank you.

Sincerely yours,

[ ] Chairperson

[ ] District Grievance Committee

cc: PERSONAL AND CONFIDENTIAL

[ ] Investigating member

[ ] District Grievance Committee

Director of Investigations, N.C. State Bar

[ ] Complainant

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

.0217 Letter Transmitting Completed File to North Carolina State Bar

Director of Investigations

N.C. State Bar

PO. Box 25908

Raleigh, N.C. 27611

Re: Grievance of John Smith Our File No. [ ]

Dear Director:

The [ ] district grievance committee has completed its investigation in the
above-listed matter. Based upon our investigation, the committee determined in
its opinion that there is/is not probable cause to believe that the respondent vio-
lated one or more provisions of the Rules of Professional Conduct for the reasons
set out in the enclosed report.

We are forwarding this matter for final determination by the North Carolina
State Bar Grievance Committee along with the following materials:

1. The original grievance of [complainant].

2. A copy of the file of the investigating attorney.

3. The investigating attorney’s report, which includes a summary of the facts
and the reason(s) for the committee’s decision.

Please let me know if you have any questions or if you need any additional
information. Thank you.

Sincerely yours,

[ ] Chairperson

[ ] District Grievance Committee

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
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SUBCHAPTER C

Rules Governing the Board of Law Examiners and the Training of Law Students

Section .0100 Board of Law Examiners

.0101 Election

(a) At the first meeting of the council, it shall elect as members of the Board
of Law Examiners, two members of the State Bar to serve for a term of one year
from July 1, 1933; and two members of the State Bar to serve for a term of two
years from July 1, 1933; and two members of the State Bar to serve for a term of
three years from July 1, 1933. The council, at its regular meeting, in April of each
year, beginning in 1934, shall elect two members of the Board of Law Examiners
to take office on the Ist day of July of the year in which they are elected, and such
members shall serve for a term of three years or until their successors are elected
and qualified. Beginning with the year 1935 and every third year thereafter the
council shall elect three members for a term of three years or until their succes-
sors are elected and qualified.

(b) No member of the council shall be a member of the Board of Law
Examiners, and no member of the Board of Law Examiners shall be a member
of the council.

History Note: Statutory Authority G.S. 84-24

Readopted Effective December 8, 1994

.0102 Examination of Applicants for License

All applicants for admission to the Bar shall first obtain a certificate of license
from the Board of Law Examiners in accordance with the rules and regulations
of that board.

History Note: Statutory Authority G.S. 84-24

Readopted Effective December 8, 1994

.0103 Admission to Practice

Upon receiving license to practice law from the Board of Law Examiners, the
applicant shall be admitted to the practice thereof by taking the oath in the man-
ner and form now provided by law.

History Note: Statutory Authority G.S. 84-24

Readopted Effective December 8, 1994

.0104 Approval of Rules and Regulations of Board of Law Examiners

The council shall, as soon as possible, after the presentation to it of rules and
regulations for admission to the Bar, approve or disapprove such rules and regu-
lations. The rules and regulations approved shall immediately be certified to the
Supreme Court. Such rules and regulations as may not be approved by the coun-
cil shall be the subject of further study and action, and for the purpose of study,
the council and Board of Law Examiners may sit in joint session. No action,
however, shall be taken by the joint meeting, but each shall act separately, and no
rule or regulation shall be certified to the Supreme Court until approved by the
council.

History Note: Statutory Authority G.S. 84-24

Readopted Effective December 8, 1994

.0105 Approval Of Law Schools

Every applicant for admission to the N.C. State Bar must meet the require-
ments set out in at least one of the numbered paragraphs below:

(1) The applicant holds an LL.B or J.D. degree from a law school that was
approved by the American Bar Association at the time the degree was conferred; or

(2) Prior to August 1995, the applicant received an LL.B., J.D., LL. M., or
S.J.D. degree from a law school that was approved by the council of the N.C.
State Bar at the time the degree was conferred;

(3) Prior to August 2005, the applicant received an LL.M or S.J.D. degree
from a law school that was approved by the American Bar Association at the time
the degree was conferred.

History Note: Statutory Authority G.S. 84-24

Adopted March 3, 1999

Amended February 27, 2003

Section .0200 Rules Governing Practical Training of
Law Students

.0201 Purpose

The following rules are adopted to encourage law schools to provide their stu-
dents with supervised practical training of varying kinds during the period of
their formal legal education and to enable law students to obtain supervised prac-
tical training while serving as legal interns for government agencies.

History Note: Statutory Authority G.S. 84-8; G.S. 84-23

Readopted Effective December 8, 1994

Amended June 7, 2001; March 6, 2008

.0202 Definitions

The following definitions shall apply to the terms used in this section:

(1) Eligible persons - Persons who are unable financially to pay for the legal
services of an attorney as determined by a standard established by a judge of the
General Court of Justice, a legal services corporation, or the legal aid clinic pro-
viding representation.“Eligible persons” includes non-profit organizations serv-
ing low-income communities.

(2) Government agencies - The federal or state government, any local gov-
ernment, or any agency, department, unit, or other entity of federal, state, or
local government, specifically including a public defender's office or a district
attorney's office.

(3) Law school - An ABA accredited law school or a law school actively seek-
ing accreditation from the ABA and licensed by the Board of Governors of the
University of North Carolina. If ABA accreditation is not obtained by a law
school so licensed within three years of the commencement of classes, legal
interns may not practice, pursuant to these rules, with any legal aid clinic of the
law school.

(4) Legal aid clinic - A department, division, program, or course in a law
school that operates under the supervision of an active member of the State Bar
and renders legal services to eligible persons.

(5) Legal intern - A law student who is certified to provide supervised repre-
sentation to clients or to appear on behalf of government agencies under the pro-
visions of the rules of this Subchapter.

(6) Legal services corporation - A nonprofit North Carolina corporation
organized exclusively to provide representation to eligible persons.

(7) Supervising attorney - An active member of the North Carolina State Bar
who satisfies the requirements of Rule .0205 of this Subchapter and who super-
vises one or more legal interns.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended June 7, 2001; March 6, 2002; March 6, 2008

.0203 Eligibility

To engage in activities permitted by these rules, a law student must satisfy the
following requirements:

(1) be enrolled in a law school approved by the Council of the North
Carolina State Bar;

(2) have completed at least three semesters of the requirements for a profes-
sional degree in law (J.D. or its equivalent);

(3) be certified in writing by a representative of his or her law school, author-
ized by the dean of the law school to provide such certification, as being of good
character with requisite legal ability and training to perform as a legal intern;

(4) be introduced to the court in which he or she is appearing by an attorney
admitted to practice in that court;

(5) neither ask for nor receive any compensation or remuneration of any kind
from any client for whom he or she renders services, but this shall not prevent an
attorney, legal services corporation, law school, or government agency from pay-
ing compensation to the law student or charging or collecting a fee for legal serv-
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ices performed by such law student;

(6) certify in writing that he or she has read and is familiar with the North
Carolina Revised Rules of Professional Conduct and the opinions interpretive
thereof.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended June 7, 2001; March 6, 2008

.0204 Form and Duration of Certification

Upon receipt of the written materials required by Rule .0203(3) and (6) and
Rule .0205(6), the North Carolina State Bar shall certify that the law student may
serve as a legal intern. The certification shall be subject to the following limitations:

(a) Duration. The certification shall be effective for 18 months or until the
announcement of the results of the first bar examination following the legal
intern's graduation whichever is earlier. If the legal intern passes the bar exami-
nation, the certification shall remain in effect until the legal intern is sworn-in by
a court and admitted to the bar.

(b) Withdrawal of Certification. The certification shall be withdrawn by the
State Bar, without hearing or a showing of cause, upon receipt of

(1) notice from a representative of the legal intern's law school, authorized to

act by the dean of the law school, that the legal intern has not graduated but

is no longer enrolled;

(2) notice from a representative of the legal intern's law school, authorized to

act by the dean of the law school, that the legal intern is no longer in good

standing at the law school;

(3) notice from a supervising attorney that the supervising attorney is no

longer supervising the legal intern and that no other qualified attorney has

assumed the supervision of the legal intern; or

(4) notice from a judge before whom the legal intern has appeared that the

certification should be withdrawn.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended June 7, 2001

.0205 Supervision
(a) A supervising attorney shall
(1) be an active member of the North Carolina State Bar who has practiced
law as a full-time occupation for at least two years;
(2) supervise no more than two legal interns concurrently, provided, howev-
er, there is no limit on the number of legal interns who may be supervised
concurrently by an attorney who is a full-time member of a law school's fac-
ulty or staff whose primary responsibility is supervising legal interns in a legal
aid clinic and, further provided, that an attorney who supervises legal interns
through an externship or out-placement program of a law school legal aid
clinic may supervise up to five legal interns;
(3) assume personal professional responsibility for any work undertaken by a
legal intern while under his or her supervision;
(4) assist and counsel with a legal intern in the activities permitted by these
rules and review such activities with the legal intern, all to the extent required
for the proper practical training of the legal intern and the protection of the
client;
(5) read, approve and personally sign any pleadings or other papers prepared
by a legal intern prior to the filing thereof, and read and approve any docu-
ments prepared by a legal intern for execution by a client or third party prior
to the execution thereof;
(6) prior to commencing the supervision, assume responsibility for supervis-
ing a legal intern by filing with the North Carolina State Bar a signed notice
setting forth the period during which the supervising attorney expects to
supervise the activities of an identified legal intern, and that the supervising
attorney will adequately supervise the legal intern in accordance with these
rules; and
(7) notify the North Carolina State Bar in writing promptly whenever the
supervision of a legal intern ceases.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended June 7, 2001; March 6, 2002; March 6, 2008

.0206 Activities

(a) A properly certified legal intern may engage in the activities provided in
this rule under the supervision of an attorney qualified and acting in accordance
with the provisions of Rule .0205 of this subchapter.

(b) Without the presence of the supervising attorney, a legal intern may give
advice to a client, including a government agency, on legal matters provided that
the legal intern gives a clear prior explanation that the legal intern is not an attor-
ney and the supervising attorney has given the legal intern permission to render
legal advice in the subject area involved.

() A legal intern may represent an eligible person, the state in criminal pros-
ecutions, a criminal defendant who is represented by the public defender, or a
government agency in any proceeding before a federal, state, or local tribunal,
including an administrative agency, if prior consent is obtained from the tribu-
nal or agency upon application of the supervising attorney. Each appearance
before the tribunal or agency shall be subject to any limitations imposed by the
tribunal or agency including, but not limited to, the requirement that the super-
vising attorney physically accompany the legal intern.

(d) In all cases under this rule in which a legal intern makes an appearance
before a tribunal or agency on behalf of a client who is an individual, the legal
intern shall have the written consent in advance of the client. The client shall
be given a clear explanation, prior to the giving of his or her consent, that the
legal intern is not an attorney. This consent shall be filed with the tribunal and
made a part of the record in the case. In all cases in which a legal intern makes
an appearance before a tribunal or agency on behalf a government agency, the
consent of the government agency shall be presumed if the legal intern is par-
ticipating in an internship program of the government agency. A statement
advising the court of the legal intern’s participation in an internship program
of the government agency shall be filed with the tribunal and made a part of
the record in the case.

(e) In all cases under this rule in which a legal intern is permitted to make an
appearance before a tribunal or agency, subject to any limitations imposed by the
tribunal, the legal intern may engage in all activities appropriate to the represen-
tation of the client, including, without limitation, selection of and argument to
the jury, examination and cross-examination of witnesses, motions and argu-
ments thereon, and giving notice of appeal.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended June 7, 2001; March 6, 2002; March 6, 2008

.0207 Use of Student’s Name
(a) A legal intern's name may properly
(1) be printed or typed on briefs, pleadings, and other similar documents on
which the legal intern has worked with or under the direction of the supervis-
ing attorney, provided the legal intern is clearly identified as a legal intern cer-
tified under these rules, and provided further that the legal intern shall not sign
his or her name to such briefs, pleadings, or other similar documents;
(2) be signed to letters written on the letterhead of the supervising attorney,
legal aid clinic, or government agency, provided there appears below the legal
intern's signature a clear identification that the legal intern is certified under
these rules. An appropriate designation is "Certified Legal Intern under the
Supervision of [supervising attorney]."
(b) A student's name may not appear
(1) on the letterhead of a supervising attorney, legal aid clinic, or government
agency;
(2) on a business card bearing the name of a supervising attorney, legal aid
clinic, or government agency; or
(3) on a business card identifying the legal intern as certified under these rules.
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended June 7, 2001; March 6, 2008
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SUBCHAPTER D

Rules of the Standing Committees of the North Carolina State Bar

Section .0100 Procedures for Ruling on Questions
of Legal Ethics

Rule .0101 Definitions

(1) “Assistant executive director” shall mean the assistant executive director of
the Bar.

(2) “Attorney” shall mean any active member of the Bar.

(3) “Bar” shall mean the North Carolina State Bar.

(4) “Chairperson” shall mean the chairperson, or in his or her absence, the
vice-chairperson of the Ethics Committee of the Bar.

(5) “Committee” shall mean the Ethics Committee of the Bar.

(6) “Council” shall mean the council of the Bar.

(7) “Ethics advisory” shall mean a legal ethics opinion issued in writing by the
executive director, the assistant executive director, or a designated member of the
Bar's staff counsel. All ethics advisories shall be subsequently reviewed and
approved, withdrawn or modified by the committee. Ethics advisories shall be
designated by the letters “EA,” numbered by year and order of issuance, and kept
on file at the Bar.

(8) “Ethics decision” shall mean a written ethics opinion issued by the coun-
cil in response to a request for an ethics opinion which, because of its special facts
or for other reasons, does not warrant issuance of a formal ethics opinion. Ethics
decisions shall be designated by the letters “ED,” numbered by year and order of
issuance, and kept on file at the Bar.

(9) “Executive director” shall mean the executive director of the Bar.

(10) “Formal ethics opinion” shall mean a published opinion issued by
the council to provide ethical guidance for attorneys and to establish a prin-
ciple of ethical conduct. A formal ethics opinion adopted under the Revised
Rules of Professional Conduct (effective July 24, 1997 and as comprehen-
sively revised in 2003) shall be designated as a “Formal Ethics Opinion” and
numbered by year and order of issuance. Formal ethics opinions adopted
under the repealed Rules of Professional Conduct (effective October 7,
1985 to July 23, 1997) are designated by the letters “RPC” and numbered
serially. Formal ethics opinions adopted under the repealed Code of
Professional Conduct (effective January 1, 1974 to October 6, 1985) are
designated by the letters “CPR” and numbered serially. Formal ethics opin-
ions adopted under the repealed Rules of Professional Conduct and the
repealed Code of Professional Conduct are binding unless overruled by a
provision of the Bar's current code of ethics; a revision of the rule of ethics
upon which the opinion is based; or a subsequent formal ethics opinion on
point.

(11) “Grievance Committee” shall mean the Grievance Committee of the Bar.

(12) “Informal ethics advisory” shall mean an informal ethics opinion com-
municated verbally or via electronic mail by the executive director, the assistant
executive director, or a designated member of the Bar's staff counsel. A written
record documenting the name of the inquiring attorney, the date of the informal
ethics advisory, and the substance of the advice given shall be kept on file at the
Bar. An informal ethics advisory is not binding upon the Bar in a subsequent dis-
ciplinary proceeding.

(13) “President” shall mean the president of the Bar, or, in his or her absence,
the presiding officer of the council.

(14) “Published” shall mean published for comment in the North Carolina
State Bar Newsletter (prior to fall 1996), the North Carolina State Bar Journal (fall
1996 and thereafter) or other appropriate publication of the North Carolina
State Bar.

(15) “Revised Rules of Professional Conduct” shall mean the code of ethics
of the Bar effective July 24, 1997 and as comprehensively revised in 2003.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 5, 1998; February 5, 2004

Rule .0102 General Provisions

(a) An attorney may ask the Bar to rule on actual or contemplated profes-
sional conduct of an attorney as provided in this section .0100 of this subchap-
ter. In special circumstances, a ruling on the contemplated professional conduct
of an attorney may be provided in response to the request of a person who is not
a member of the Bar. The grant or denial of a request rests within the discretion
of the executive director, assistant executive director, designated staff counsel, the
chairperson, the committee, or the council, as appropriate.

(b) An attorney may request an informal ethics advisory by letter, electronic
mail, telephone, or personal meeting with an appropriate member of the Bar
staff. The executive director, assistant executive director, or designated staff coun-
sel may provide an informal ethics advisory to guide the inquiring attorney's own
prospective conduct if the inquiry is routine, the responsive advice is readily
ascertainable from the Revised Rules of Professional Conduct and formal ethics
opinions, or the inquiry requires urgent action to protect some legal right, priv-
ilege, or interest.

(c) An attorney may request an ethics advisory or formal ethics opinion
by sending a written inquiry to the Bar. The executive director, assistant
executive director, or designated staff counsel may issue an ethics advisory
to guide the inquiring attorney's own prospective conduct if the inquiry is
routine, the responsive advice is readily ascertainable from the Revised Rules
of Professional Conduct and formal ethics opinions, or the inquiry requires
urgent action to protect some legal right, privilege, or interest. An inquiry
requesting an opinion about the professional conduct of another attorney,
past conduct, or that presents a matter of first impression or of general inter-
est to the Bar shall be referred to the committee for response by ethics deci-
sion or formal ethics opinion.

(d) All ethics inquiries, whether written or verbal, shall present in detail all
operative facts upon which the request is based. Inquiries should not disclose
client confidences or other sensitive information not necessary to the resolution
of the ethical question presented.

(e) Any attorney who requests an ethics opinion on the acts or contemplated
professional conduct of another attorney, shall state, in the written inquiry, the
name of the attorney and identify all persons whom the requesting attorney has
reason to believe may be substantially affected by the response to the inquiry. The
inquiry shall also provide evidence that the attorney whose conduct is at issue and
all other identified interested persons have received copies of the inquiry from the
requesting attorney.

(f) When a written ethics inquiry discloses conduct which may be actionable
as a violation of the Revised Rules of Professional Conduct, the executive direc-
tor, the assistant executive director, chairperson or the committee may refer the
matter to the Grievance Committee for investigation.

(g) In general, no response shall be provided to an ethics inquiry that seeks
an opinion on an issue of law.

(h) A decision not to issue a response to an ethics inquiry, whether by the
executive director, assistant executive director, designated staff counsel, chairper-
son or the committee, shall not be appealable.

(i) Except as provided in Rule .0103(b) of this subchapter, the information
contained in a request for an ethics opinion shall not be confidential.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 5, 1998

Rule .0103 Informal Ethics Advisories and Ethics Advisories

(a) The executive director, assistant executive director, or designated staff
counsel may honor or deny a request for an informal ethics advisory. Except as
provided in Rule .0102(b), an attorney requesting an opinion concerning anoth-
er attorney's professional conduct, past conduct, or matters of first impression
shall be asked to submit a written inquiry for referral to the committee. An attor-
ney requesting an opinion involving matters of widespread interest to the Bar or
particularly complex factual circumstances may also be asked to submit a written
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inquiry for referral to the committee.

(b) The Bar's program for providing informal ethics advisories to inquiring
attorneys is a designated lawyers' assistance program approved by the Bar and infor-
mation received by the executive director, assistant executive director, or designated
staff counsel from an attorney secking an informal ethics advisory shall be confi-
dental information pursuant to Rule 1.6(c) of the Revised Rules of Professional
Conduct (2003); provided, however, such confidential information may be dis-
closed as allowed by Rule 1.6(b) and as necessary to respond to a false or mislead-
ing statement made about an informal ethics advisory. Further, if an attorney's
response to a grievance proceeding relies in whole or in part upon the receipt of an
informal ethics advisory, confidential information may be disclosed to Bar counsel,
the Grievance Committee or other appropriate disciplinary authority.

(c) An ethics advisory issued by the executive director, assistant executive
director, or designated staff counsel shall be promulgated under the authority of
the committee and in accordance with such guidelines as the committee may
establish and prescribe from time to time.

(d) An ethics advisory shall sanction or disapprove only the matter in issue,
shall not otherwise serve as precedent and shall not be published.

(e) Ethics advisories shall be reviewed periodically by the committee. If; upon
review, a majority of the committee present and voting decides that an ethics
advisory should be withdrawn or modified, the requesting attorney shall be noti-
fied in writing of the committee's decision by the executive director or assistant
executive director. Until such notification, the attorney shall be deemed to have
acted ethically and in good faith if he or she acts pursuant to the ethics advisory
which is later withdrawn or modified.

(f) If an inquiring attorney disagrees with the ethics advisory issued to him or
her, the attorney may request reconsideration of the ethics advisory by writing to
the committee prior to the next regularly scheduled meeting of the committee.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 8, 1994

Amended March 5, 1998; February 5, 2004

Rule .0104 Formal Ethics Opinions and Ethics Decisions

(@) Requests for formal ethics opinions or ethics decisions shall be made in
writing and submitted to the executive director or assistant executive director
who, after determining that the request is in compliance with Rule .0102 of this
subchapter, shall transmit the request to the chairperson of the committee.

(b) If a formal ethics opinion or ethics decision is requested concerning con-
templated or actual conduct of another attorney, that attorney shall be given an
opportunity to be heard by the committee, along with the person who request-
ed the opinion, under such guidelines as may be established by the committee.
At the discretion of the chairperson and the committee, additional persons or
groups shall be notified by the method deemed most appropriate by the chair-
person and provided an opportunity to be heard by the committee.

(c) Upon initial consideration of the request, by vote of a majority of the
members of the committee present at the meeting, the committee shall prepare
a written proposed response to the inquiry and shall determine whether to issue
the response as a proposed ethics decision or a proposed formal ethics opinion.
Prior to the next regularly scheduled meeting of the committee, all proposed for-
mal ethics opinions shall be published and all proposed ethics decisions shall be
circulated to the members of the council.

(d) Prior to the next regularly scheduled meeting of the committee, any inter-
ested person or group may submit a written request to reconsider a proposed for-
mal ethics opinion or a proposed ethics decision and may ask to be heard by the
committee. The committee, under such guidelines as it may adopt, may allow or
deny such request.

(¢) Upon reconsideration of a proposed formal ethics opinion or proposed
ethics decision, the committee may, by vote of not less than a majority of the duly
appointed members of the committee, revise the proposed formal ethics opinion or
proposed ethics decision. Prior to the next regularly scheduled meeting of the com-
mittee, all revised proposed formal ethics opinions shall be published and all revised
proposed ethics decisions shall be circulated to the members of the council.

(f) Upon completion of the process, the committee shall determine, by a vote
of not less than a majority of the duly appointed members of the committee,
whether to transmit a proposed formal ethics opinion or proposed ethics deci-
sion to the council with a recommendation to adopt.

(g) Any interested person or group may request to be heard by the council
prior to a vote on the adoption of a proposed formal ethics opinion or ethics
decision. Whether permitted to appear before the council or not, the person or
group has the right to file a written brief with the council under such rules as may
be established by the council.

(h) The council's action on a proposed formal ethics opinion or ethics deci-
sion shall be determined by vote of the majority of the council present and vot-
ing. Notice of such action shall be provided to interested persons by the method
deemed most appropriate by the chairperson.

(i) A formal ethics opinion or ethics decision may be reconsidered or with-
drawn by the council pursuant to rules which it may establish from time to time.

(j) To vote, a member of the committee must be physically present at a meet-
ing.

History Note: Statutory Authority G.S. 84-23

Readopted Effective December 5, 1994

Amended March 8, 1998; February 5, 2004

Section .0200 Procedures for the Authorized
Practice Committee

.0201 General Provisions

The purpose of the committee on the authorized practice of law is to protect
the public from being unlawfully advised and represented in legal matters by
unqualified persons.

History Note: Statutory Authority G.S. 84-37

Readopted Effective December 8, 1994

Amended February 3, 2000

.0202 Procedure

(a) The procedure to prevent and restrain the unauthorized practice of law
shall be in accordance with the provisions hereinafter set forth.

(b) District bars shall not conduct separate proceedings into unauthorized
practice of law matters but shall assist and cooperate with the North Carolina
State Bar in reporting and investigating matters of alleged unauthorized practice
of law.

History Note: Statutory Authority G.S. 84-37

Readopted Effective December 8, 1994

.0203 Definitions

Subject to additional definitions contained in other provisions of this sub-
chapter, the following words and phrases, when used in this subchapter, have the
meanings set forth in this rule, unless the context clearly indicates otherwise.

(1) Appellate division - the appellate division of the General Court of Justice.

(2) Chairperson of the Authorized Practice Committee - the councilor
appointed to serve as chairperson of the Authorized Practice Committee of the
State Bar.

(3) Complainant or the complaining witness - any person who has com-
plained of the conduct of any person, firm or corporation as relates to alleged
unauthorized practice of law.

(4) Complaint - a formal pleading filed in the name of the North Carolina
State Bar in the superior court against a person, firm or corporation after a find-
ing of probable cause.

(5) Council - the Council of the North Carolina State Bar.

(6) Councilor - a member of the Council of the North Carolina State Bar.

(7) Counsel - the counsel of the North Carolina State Bar appointed by the
council.

(8) Court or courts of this state - a court authorized and established by the
Constitution or laws of the state of North Carolina.

(9) Defendant - any person, firm or corporation against whom a complaint
is filed after a finding of probable cause.

(10) Investigation - the gathering of information with respect to alleged
unauthorized practice of law.

(11) Investigator - any person designated to assist in investigation of alleged
unauthorized practice of law.

(12) Letter of notice - a communication to an accused individual or corpo-
ration setting forth the substance of alleged conduct involving unauthorized
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practice of law.

(13) Office of the counsel - the office and staff maintained by the counsel of
the North Carolina State Bar.

(14) Office of the secretary - the office and staff maintained by the secretary
of the North Carolina State Bar.

(15) Party - after a complaint has been filed, the North Carolina State Bar as
plaintiff and the accused individual or corporation as defendant.

(16) Plaindiff - after a complaint has been filed, the North Carolina State Bar.

(17) Preliminary Hearing - hearing by the Authorized Practice Committee to
determine whether probable cause exists.

(18) Probable Cause - a finding by the Authorized Practice Committee that
there is reasonable cause to believe that a person or corporation has engaged in
the unauthorized practice of law justifying legal action against such person or
corporation.

(19) Secretary - the secretary of the North Carolina State Bar.

(20) Supreme Court - the Supreme Court of North Carolina.

History Note: Statutory Authority G.S. 84-37

Readopted Effective December 8, 1994

Amended February 3, 2000; October 6, 2004

.0204 State Bar Council - Powers and Duties

The Council of the North Carolina State Bar shall have the power and duty

(1) to supervise the administration of the Authorized Practice Committee in
accordance with the provisions of this subchapter;

(2) to appoint a counsel. The counsel shall serve at the pleasure of the coun-
cil. The counsel shall be a member of the North Carolina State Bar but shall not
be permitted to engage in the private practice of law.

History Note: Statutory Authority G.S. 84-37

Readopted Effective December 8, 1994

Amended February 3, 2000

.0205 Chairperson of the Authorized Practice Committee - Powers and Duties

(a) The chairperson of the Authorized Practice Committee shall have the
power and duty

(1) to supervise the activities of the counsel;

(2) to recommend to the Authorized Practice Committee that an investi-
gation be initated;

(3) to recommend to the Authorized Practice Committee that a complaint
be dismissed;

(4) to direct a letter of notice to an accused person or corporation or direct
the counsel to issue letters of notice in such cases or under such circum-
stances as the chairperson deems appropriate;

(5) to notify the accused and any complainant that a complaint has been
dismissed;

(6) to call meetings of the Authorized Practice Committee for the purpose
of holding preliminary hearings;

(7) to issue subpoenas in the name of the North Carolina State Bar or direct
the secretary to issue such subpoenas;

(8) to administer oaths or affirmations to witnesses;

(9) to file and verify complaints and petitions in the name of the North
Carolina State Bar.

(b) The president, vice-chairperson or senior council member of Authorized
Practice Committee shall perform the functions of the chairperson of the commit-
tee in any matter when the chairperson or vice-chairperson is absent or disqualified.

History Note: Statutory Authority G.S. 84-37

Readopted Effective December 8, 1994

Amended February 3, 2000

.0206 Authorized Practice Committee - Powers and Duties

The Authorized Practice Committee shall have the power and duty

(1) to direct the counsel to investigate any alleged unauthorized practice of
law by any person, firm, or corporation in this State;

(2) to hold preliminary hearings, find probable cause, and recommend to the
Executive Committee that a complaint for injunction be filed in the name of the
State Bar against the respondent;

(3) to dismiss allegations of the unauthorized practice of law upon a finding
of no probable cause;

(4) to issue letters of caution, which may include a demand to cease and
desist, to respondents in cases where the Committee concludes either that:
a. there is probable cause established to believe respondent has engaged in the
unauthorized practice of law in North Carolina, but
(i) respondent has agreed to refrain from engaging in the conduct in the
future;
(ii) respondent is unlikely to engage in the conduct again; or
(iii) either referral to a district attorney or complaint for injunction is not
warranted under the circumstances; or
b. there is no probable cause established to believe respondent has engaged in
the unauthorized practice of law in North Carolina, but
() the conduct of the respondent may be improper and may become the
basis for injunctive relief if continued or repeated; or
(ii) the Committee otherwise finds it appropriate to caution the respondent.
(5) to direct counsel to stop an investigation and take no action;
(6) to refer a matter to another agency; including the district attorney for crim-
inal prosecution and to other committees of the North Carolina State Bar; and
(7) to issue advisory opinions in accordance with procedures adopted by the
council as to whether the actual or contemplated conduct of nonlawyers would
constitute the unauthorized practice of law in North Carolina.
History Note: Statutory Authority G.S. 84-37
Readopted Effective December 8, 1994
Amended February 20, 1995; February 3, 2000; October 6, 2004

.0207 Counsel - Powers and Duties

The counsel shall have the power and duty

(1) to initiate an investigation concerning the alleged unauthorized practice
of law;

(2) to direct a letter of notice to a respondent when authorized by the chair-
person of the Authorized Practice Committee;

(3) to investigate all matters involving alleged unauthorized practice of law
whether initiated by the filing of a complaint or otherwise;

(4) to recommend to the chairperson of the Authorized Practice Committee that
a matter be dismissed because the complaint s frivolous or falls outside the council's
jurisdiction; that a letter of notice be issued; or that the matter be considered by the
Authorized Practice Committee to determine whether probable cause exists;

(5) to prosecute all unauthorized practice of law proceedings before the
Authorized Practice Committee and the courts;

(6) to represent the State Bar in any trial or other proceedings concerned with
the alleged unauthorized practice of law;

(7) to employ assistant counsel, investigators, and other administrative per-
sonnel in such numbers as the council may from time to time authorize;

(8) to maintain permanent records of all matters processed and the disposi-
tion of such matters;

(9) to perform such other duties as the council may from time to time direct.

History Note: Statutory Authority G.S. 84-37

Readopted Effective December 8, 1994

Amended February 3, 2000

.0208 Suing for Injunctive Relief

(@) Upon receiving a recommendation from the Authorized Practice
Committee that a complaint seeking injunctive relief be filed, the Executive
Committee shall review the matter at the same quarterly meeting and determine
whether the recommended action is necessary to protect the public interest and
ought to be prosecuted.

(b) If the Executive Committee decides to follow the Authorized Practice
Committee's recommendation, it shall direct the counsel to prepare the neces-
sary pleadings as soon as practical for signature by the chairperson and filing with
the appropriate tribunal.

(c) If the Executive Committee decides not to follow the Authorized Practice
Committee's recommendation, the matter shall go before the council at the same
quarterly meeting to determine whether the recommended action is necessary to
protect the public interest and ought to be prosecuted.

(d) If the council decides not to follow the Authorized Practice Committee's
recommendation, the matter shall be referred back to the Authorized Practice
Committee for alternative disposition.

(e) If probable cause exists to believe that a respondent is engaged in the
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unauthorized practice of law and action is needed to protect the public interest
before the next quarterly meeting of the Authorized Practice Committee, the
chairperson, with the approval of the president, may file and verify a complaint
or petition in the name of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-37

Adopted February 3, 2000

Section .0600 Rules Governing the Lawyer
Assistance Program

.0601 Purpose

The purpose of the lawyer assistance program is to: (1) protect the public by
assisting lawyers and judges who are professionally impaired by reason of sub-
stance abuse, addiction, or debilitating mental condition; (2) assist impaired
lawyers and judges in recovery; and (3) educate lawyers and judges concerning
the causes of and remedies for such impairment.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Readopted Effective December 8, 1994

Amended February 3, 2000

.0602 Authority

The council of the North Carolina State Bar hereby establishes the Lawyer
Assistance Program Board (the board) as a standing committee of the council.
The board has the authority to establish policies governing the State Bar's lawyer
assistance program as needed to implement the purposes of this program. The
authority conveyed is not limited by, but is fully coextensive with, the authority
previously vested in State Bar's predecessor program, the Positive Action for
Lawyers (PALS) program.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Readopted Effective December 8, 1994

Amended February 3, 2000

.0603 Operational Responsibility

The board shall be responsible for operating the lawyer assistance program
subject to the statutes governing the practice of law, the authority of the council,
and the rules of the board.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted February 3, 2000

.0604 Size of Board

The board shall have nine members. Three of the members shall be coun-
cilors of the North Carolina State Bar at the time of appointment; three of the
members shall be non-lawyers or lawyers with experience and training in the
fields of mental health, substance abuse or addiction; and three of the members
shall be lawyers who are currently volunteers to the lawyer assistance program. In
addition, the board may have the dean of a law school in North Carolina, or the
dean's designee, appointed by the council as an ex officio member. No member
of the Grievance Committee shall be a member of the board.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted February 3, 2000

Amended November 16, 2006

.0605 Appointment of Members; When; Removal

The initial members of the board shall be appointed at the next meeting of
the council following the creation of the board. Thereafter, members shall be
appointed or reappointed, as the case may be, at the first quarterly meeting of the
council each calendar year, provided that a vacancy occurring by reason of death,
resignation, or removal shall be filled by appointment of the council at the next
quarterly meeting following the event giving rise to the vacancy, and the person
so appointed shall serve for the balance of the vacated term. Any member of the
board may be removed at any time by an affirmative vote of a majority of the
members of the council in session at a regularly called meeting.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted February 3, 2000

.0606 Term of Office and Succession
The members of the board shall be divided into three classes of equal size to

serve in the first instance for terms expiring one, two and three years, respective-
ly, after the first quarterly meeting of the council following creation of the board.
Of the initial board, three members (one councilor, one mental health, substance
abuse or addiction professional, and one lawyer-volunteer to the lawyer assistance
program) shall be appointed to terms of one year; three members (one councilor,
one mental health, substance abuse or addiction professional, and one lawyer-
volunteer) shall be appointed to terms of two years; and three members (one
councilor, one mental health, substance abuse or addiction professional, and one
lawyer-volunteer) shall be appointed to terms of three years. Thereafter, the suc-
cessors in each class of board members shall be appointed to serve for terms of
three years. No member shall serve more than two consecutive three-year terms,
in addition to service prior to the beginning of a full three-year term, without
having been off the board for at least three years. Members of the board serving
ex officio shall serve one-year terms and may serve up to three consecutive terms.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23

Adopted February 3, 2000

Amended November 16, 2006

.0607 Appointment of Chairperson

The chairperson of the board shall be appointed by the council annually at
the 