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Editor’s Note: The Rules and Regulations of the North Carolina State Bar are
published officially in the North Carolina Reports and the North Carolina
Administrative Code - Title 27. They may be cited properly with reference to
the Administrative Code. For example, Rule 7.4 of the Revised Rules of
Professional Conduct would be cited as 27 NCAC 2 7.4.

SUBCHAPTER A
Organization  of  the  North  Carolina  State  Bar

Section  .0200  Membership  -  Annual  Membership
Fees

.0201  Classes  of  Membership
(a) Two Classes of Membership 
Members of the North Carolina State Bar shall be divided into two classes:

active members and inactive members.
(b) Active Members 
The active members shall be all persons who have obtained licenses entitling

them to practice law in North Carolina, including persons serving as justices or
judges of any state or federal court in this state, unless classified as inactive mem-
bers by the council. All active members must pay the annual membership fee.

(c) Inactive Members 
The inactive members shall include all persons who have been admitted to

the practice of law in North Carolina but who the council has found are not
engaged in the practice of law or holding themselves out as practicing attorneys
and who do not occupy any public or private position in which they may be
called upon to give legal advice or counsel or to examine the law or to pass upon
the legal effect of any act, document or law. Inactive members of the North
Carolina State Bar may not practice law and are exempt from payment of mem-
bership dues during the period in which they are inactive members. For purpos-
es of the State Bar’s membership records, the category of inactive members shall
be further divided into the following subcategories: 

(1) Retired/nonpracticing 
This subcategory includes those members who are not engaged in the prac-
tice of law or holding themselves out as practicing attorneys and who are
retired, hold positions unrelated to the practice of law, or practice law in
other jurisdictions. 
(2) Disability inactive status 
This subcategory includes members who suffer from a mental or physical
condition which significantly impairs the professional judgment, perform-
ance or competence of an attorney, as determined by the courts, the coun-
cil or the Disciplinary Hearing Commission. 
(3) Disciplinary suspensions/disbarments 
This subcategory includes those members who have been suspended from
the practice of law or who have been disbarred by the courts, the council
or the Disciplinary Hearing Commission for one or more violations of the
Rules of Professional Conduct. 
(4) Administrative suspensions 
This subcategory includes those members who have been suspended from
the practice of law for failure to comply with the regulations regarding

mandatory continuing legal education, payment of membership fees, or
payment of late fees pursuant to these rules.

History Note: Statutory Authority G.S. 84-16; G.S. 84-23 
Readopted Effective December 8, 1994

.0202  Register  of  Members
(a) Initial Registration with State Bar 

Every member shall register by completing and returning to the North
Carolina State Bar a signed registration card containing the following informa-
tion: 

(1) name and address; 
(2) date; 
(3) date passed examination to practice in North Carolina; 
(4) date and place sworn in as an attorney in North Carolina;
(5) date and place of birth; 
(6) list of all other jurisdictions where the member has been admitted to

the practice of law and date of admission; 
(7) whether suspended or disbarred from the practice of law in any juris-

diction or court, and if so, when and where, and when readmitted.
(b) Membership Records of State Bar 
The secretary shall keep a permanent register for the enrollment of members

of the North Carolina State Bar. In appropriate places therein entries shall be
made showing the address of each member, date of registration and class of mem-
bership, date of transfer from one class to another, if any, date and period of sus-
pension, if any, and such other useful data which the council may from time to
time require.

History Note: Statutory Authority G.S. 84-23; G.S. 84-34 
Readopted Effective December 8, 1994
Amended December 7, 1995

.0203  Annual  Membership  Fees;  When  Due
(a) Amount and Due Date 
The annual membership fee shall be in the amount as provided by law and

shall be due and payable to the secretary of the North Carolina State Bar on
January 1 of each year and the same shall become delinquent if not paid before
July 1 of each year.

(b) Late Fee
Any attorney who fails to pay the entire annual membership fee in the

amount provided by law and the annual Client Security Fund assessment
approved by the North Carolina Supreme Court before July 1 of each year shall
also pay a late fee of $30.

(c) Waiver of All or Part of Dues 
No part of the annual membership fee or Client Security Fund assessment

shall be prorated or apportioned to fractional parts of the year, and no part of the
membership fee or Client Security Fund assessment shall be waived or rebated
for any reason with the following exceptions: 

(1) A person licensed to practice law in North Carolina for the first time
by examination shall not be liable for dues or the Client Security Fund
assessment during the year in which the person is admitted; 
(2) A person licensed to practice law in North Carolina serving in the

armed forces, whether in a legal or nonlegal capacity, will be exempt from
payment of dues and Client Security Fund assessment for any year in which
the member is on active duty in the military service; 
(3) A person licensed to practice law in North Carolina who files a peti-

Title 27 of the North Carolina Administrative Code      
The North Carolina State Bar

Chapter 1
Rules and Regulations of the North Carolina State Bar
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tion for inactive status on or before December 31 of a given year shall not
be liable for the membership fee or the Client Security Fund assessment for
the following year if the petition is granted. A petition shall be deemed
timely if it is postmarked on or before December 31.

History Note: Statutory Authority G.S. 84-23; G.S. 84-34 
Readopted Effective December 8, 1994
Amended September 7, 1995, December 7, 1995, March 7, 1996

.0204  Certificate  of  Insurance  Coverage
(a) Before July 1 of each year, each active member shall submit a certificate to

the secretary of the North Carolina State Bar on a form provided by the secre-
tary stating whether the member is engaged in the private practice of law and, if
so, whether the member is covered by a policy of professional liability insurance
issued by an insurer legally permitted to provide coverage in North Carolina.
The certificate may be submitted in electronic form or in an original document.
If, after having most recently submitted a certificate of insurance coverage assert-
ing that the member is covered by a policy of professional liability insurance cov-
erage, a member for any reason ceases to be insured, the member shall immedi-
ately advise the North Carolina State Bar of the changed circumstances in writ-
ing.

(b) Any active member who fails to submit the certificate of insurance cover-
age required above in a timely fashion may be suspended from active member-
ship in the North Carolina State Bar in accordance with the procedures set forth
in Rule .0903 of subchapter D.

(c)  Any member failing to submit a certificate of insurance coverage in a
timely fashion shall pay a late fee of $30 to defray the administrative cost of
enforcing compliance with this rule; provided, however, that no late fee associat-
ed with such failure shall be charged if the member is also liable for a late fee in
regard to failure to pay the annual membership fee or Client Security Fund
assessment for the same year in a timely fashion.

(d) Notwithstanding the foregoing: 
(1) A person licensed to practice law in North Carolina for the first time by
examination shall not be required to file a certificate of insurance coverage
during the year in which the person is admitted; 
(2) A person licensed to practice law in North Carolina serving in the armed
forces, in a legal or nonlegal capacity, shall not be required to file a certificate
of insurance coverage for any year in which the member is on active duty in
military service; 
(3) A person licensed to practice law in North Carolina who files a petition
for inactive status on or before December 31 of a given year shall not be
required to file a certificate of insurance coverage for the following year if the
petition is granted. A petition shall be deemed timely if it is postmarked on
or before December 31.
History note: Statutory authority G.S. 84-23
Adopted October 1, 2003 

Section  .0800  Election  and  Appointment  of  State
Bar  Councilors

.0801  Purpose
The purpose of these rules is to promulgate fair, open, and uniform proce-

dures to elect and appoint North Carolina State Bar councilors in all judicial
district bars. These rules should encourage a broader and more diverse partici-
pation and representation of all attorneys in the election and appointment of
councilors.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0802  Election  -  When  Held;  Notice;  Nominations
(a) Every judicial district bar, in any calendar year at the end of which the

term of one or more of its councilors will expire, shall fill said vacancy or vacan-
cies at an election to be held during that year.

(b) The officers of the district bar shall fix the time and place of such elec-
tion and shall give to each active member (as defined in G.S. 84-16) of the dis-
trict bar a written notice thereof directed to him or her at his or her address on
file with the North Carolina State Bar, which notice shall be placed in the

United States Mail, postage prepaid, at least 30 days prior to the date of the
election.

(c) The district bar shall submit its written notice of the election to the
North Carolina State Bar, at least six weeks before the date of the election.

(d) The North Carolina State Bar will, at its expense, mail these notices.
(e) The notice shall state the date, time and place of the election, give the

number of vacancies to be filled, identify how and to whom nominations may
be made before the election, and advise that all elections must be by a majori-
ty of the votes cast. If the election will be held at a meeting of the bar, the notice
will also advise that additional nominations may be made from the floor at the
meeting itself.  In judicial districts that permit elections by mail, the notice to
members shall advise that nominations may be made in writing directed to the
president of the district bar and received prior to a date set out in the notice.
Sufficient notice shall be provided to permit nominations received from district
bar members to be included on the printed ballots.

History Note: Statutory Authority G.S. 84-18; G.S. 84-23 
Readopted Effective December 8, 1994
Amended November 5, 1999

.0803  Election  -  Voting  Procedures
(a) All nominations made either before or at the meeting shall be voted on

by secret ballot.
(b) Cumulative voting shall not be permitted.
(c) Nominees receiving a majority of the votes cast shall be declared elect-

ed.
History Note: Statutory Authority G.S. 84-18; G.S. 84-23 
Readopted Effective December 8, 1994
Amended November 5, 1999

.0804  Procedures  Governing  Elections  by  Mail
(a) Judicial district bars may adopt bylaws permitting elections by mail, in

accordance with procedures approved by the N.C. State Bar Council and as set
out in this section.

(b) Only active members of the judicial district bar may participate in elec-
tions conducted by mail.

(c) In districts which permit elections by mail, the notice sent to members
referred to in Rule .0802(e) of this subchapter shall advise that the election will
be held by mail.

(d) The judicial district bar shall mail a ballot to each active member of the
judicial district bar at the member's address of record on file with the North
Carolina State Bar. The ballot shall be accompanied by written instructions and
shall state when and where the ballot should be returned.

(e) Each ballot shall be sequentially numbered with a red identifying
numeral in the upper right hand corner of the ballot. The judicial district bar
shall maintain appropriate records respecting how many ballots were mailed to
prospective voters in each election, as well as how many ballots are returned.

(f) Only original ballots will be accepted. No photocopied or faxed ballots
will be accepted. Voting by computer or electronic mail will not be permit-
ted.(a) All nominations made either before or at the meeting shall be voted on
by secret ballot.

History Note: Statutory Authority G.S. 84-18; G.S. 84-23
Adopted November 5, 1999

.0805  Vacancies
The unexpired term of any councilor whose office has become vacant

because of resignation, death, or any cause other than the expiration of a term,
shall be filled within 90 days of the occurrence of the vacancy by an election
conducted in the same manner as above provided.

History Note: Statutory Authority G.S. 84-18; 84-23 
Readopted Effective December 8, 1994
Amended November 5, 1999

.0806  Bylaws  Providing  for  Geographical  Rotation  or  Division  of

Representation
Nothing contained herein shall prohibit the district bar of any judicial dis-

trict from adopting bylaws providing for the geographical rotation or division
of its councilor representation.
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History Note: Statutory Authority G.S. 84-18; 84-23 
Readopted Effective December 8, 1994
Amended November 5, 1999

Section  .0900  Organization  of  the  Judicial  District
Bars

.0901  Bylaws
(a) Each judicial district bar shall adopt bylaws for its governance subject to

the approval of the council;
(b) Each judicial district bar shall submit its current bylaws to the secretary of

the North Carolina State Bar for review by the council on or before June 1, 1996;
(c) Pending review by the council, any bylaws submitted to the secretary on

behalf of a judicial district bar or which already exist in the files of the secretary
shall be deemed official and authoritative.

(d) All amendments to the bylaws of any judicial district bar must be filed
with the secretary within 30 days of adoption and shall have no force and effect
until approved by the council.

(e) The secretary shall maintain an official record for each judicial district bar
containing bylaws which have been approved by the council or for which
approval is pending.

History Note: Statutory Authority G.S. 84-18.1; 84-23 
Adopted March 7, 1996

.0902    Annual  Membership  Fee
If a judicial district bar elects to assess an annual membership fee from its

active members pursuant to N.C.G.S. §84-18.1(b), the following procedures
shall apply:

(a) Notice to State Bar.  The judicial district bar shall notify the North
Carolina State Bar of its election to assess an annual membership fee each year at
least thirty days prior to mailing to its members the first invoice therefore, spec-
ifying the amount of the annual membership fee, the date after which payment
will be delinquent, and the amount of any late fee for delinquent payment.

(b) Accounting to State Bar.  No later than thirty days after the end of the
judicial district bar's fiscal year, the judicial district bar shall provide the North
Carolina State Bar with an accounting of the annual membership fees it collect-
ed during such judicial district bar's fiscal year.

(c) Delinquency Date. The date upon which the annual membership fee shall
be delinquent if not paid shall be not later than ninety days after, and not soon-
er than thirty days after, the date of the first invoice for the annual membership
fee.  The delinquency date shall be stated on the invoice and the invoice shall
advise each member that failure to pay the annual membership fee must be
reported to the North Carolina State Bar and may result in suspension of the
member's license to practice law.

(d) Late Fee.  Each judicial district bar may impose, but shall not be required,
to impose a late fee of any amount not to exceed thirty dollars ($30.00) for non-
payment of the annual membership fee on or before the stated delinquency date.

(e) Members Subject to Assessment.  Only those lawyers who are active mem-
bers of a judicial district bar may be assessed an annual membership fee. A lawyer
who joins a judicial district bar after the beginning of its fiscal year shall be
exempt from the obligation to pay the annual membership fee for that fiscal year
only if the lawyer can demonstrate that he or she previously paid an annual mem-
bership fee to another judicial district bar with a fiscal year that runs contermi-
nously, for a period of three (3) months or more, with the fiscal year of the
lawyer's new judicial district bar. 

(f) Hardship Waivers.  A judicial district bar may not grant any waiver from
the obligation to pay the judicial district bar's annual membership fee or any late
fee unless the lawyer requesting the waiver is granted a waiver of the lawyer's
annual membership fee to the North Carolina State Bar for the comparable peri-
od.

(g) Reporting Delinquent Members to State Bar.  Twelve months after the
date of the first invoice for the annual membership fee, the judicial district bar
shall report to the North Carolina State Bar all of its members who have not paid
the annual membership fee or any late fee. 

History Note: Statutory Authority G.S. 84-18.1; 84-23 
Adopted December 20, 2000

.0903    Fiscal  Period
To avoid conflict with the assessment of the membership fees for the North

Carolina State Bar, each judicial district bar that assesses a membership fee shall
adopt a fiscal year that is not a calendar year.

History Note: Statutory Authority G.S. 84-18.1; 84-23 
Adopted December 20, 2000

Section  .1000  Model  Bylaws  For  Use  by  Judicial
District  Bars

.1001  Name
The name of this district bar shall be THE DISTRICT BAR OF THE

___________________________JUDICIAL DISTRICT, and shall be here-
inafter referred to as the “district bar”.

History Note: Statutory Authority G.S. 84-18.1; 84-23 
Adopted March 7, 1996

.1002  Authority  and  Purpose
The district bar is formed pursuant to the provisions of Chapter 84 of the

North Carolina General Statutes to promote the purposes therein set forth and
to comply with the duties and obligations therein or thereunder imposed upon
the Bar of this judicial district.

History Note: Statutory Authority G.S. 84-18.1; 84-23 
Adopted March 7, 1996

.1003  Membership
The members of the district bar shall consist of two classes: active and inac-

tive.
(a) Active members: The active members shall be all persons who, at the time

of the adoption of these bylaws or any time thereafter 
(1) are active members in good standing with the North Carolina State Bar;
and 
(2) reside in the judicial district; or 
(3) practice in the judicial district and elect to belong to the district bar as
provided in G.S. 84-16.

(b) Inactive members: The inactive members shall be all persons, who, at the
time of the adoption of these bylaws or at any time thereafter 

(1) have been granted voluntary inactive status by the North Carolina State
Bar; and 
(2) reside in the judicial district; and 
(3) elect to participate, but not vote or hold office, in the district bar by giv-
ing written notice to the secretary of the district bar.

History Note: Statutory Authority G.S. 84-18.1; 84-23 
Adopted March 7, 1996

.1004  Officers
The officers of the district bar shall be a president, a vice-president, and sec-

retary and/or treasurer who shall be selected and shall serve for the terms set out
herein.

(a) President: The president serving at the time these bylaws are effective shall
continue to serve for a term ending at the next annual meeting following the
adoption or effective date of these bylaws. The president for the following term
shall be the then current vice-president. Thereafter, the duly elected vice-presi-
dent shall automatically succeed to the office of the president for a term of one,
two, or three years.

(b) Vice-president: The vice-president serving at the time these bylaws are
effective shall continue to serve for a term ending at the next annual meeting fol-
lowing the adoption or effective date of these bylaws, at which time said vice-
president shall succeed to the office of the president. Thereafter, the vice-presi-
dent shall be elected at the annual meeting as hereinafter provided for a term of
one, two, or three years.

(c) Secretary and/or treasurer: The secretary and/or the treasurer serving at the
time these bylaws are effective shall each continue to serve in their respective
offices until the expiration of the term of that office or until successors are
appointed by the president (or be elected by the active members of the district
bar), whichever occurs later. In all other years, the secretary and/or treasurer shall
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be appointed by the president (or be elected by the active members of the district
bar) to serve for a term of one, two, or three years.

(d) Election: Before (or at) the annual meeting at which officers are to be
elected, the Nominating Committee shall submit the names of its nominees for
the office of vice-president to the secretary. Nominations from the floor shall be
permitted. If no candidate receives a majority of the votes cast, the candidate with
the lowest number of votes shall be eliminated and a run-off election shall imme-
diately be held among the remaining candidates. This procedure shall be repeat-
ed until a candidate receives a majority of the votes.1

(e) Duties: The duties of the officers shall be those usual and customary for
such officers, including such duties as may be from time to time designated by
resolution of the district bar, the North Carolina State Bar Council or the laws
of the State of North Carolina.

(f) Vacancies: If a vacancy in the office of the vice-president, secretary-treas-
urer occurs, the vacancy will be filled by the board of directors, if any, and if there
is no board of directors, then by the vote of the active members at a special meet-
ing of such members. The successor shall serve until the next annual meeting of
the district bar. If the office of the president becomes vacant, the vice-president
shall succeed to the office of the president and the board of directors, if any, and
if there is no board of directors, then by the vote of the active members at a spe-
cial meeting of such members, will select a new vice-president, who shall serve
until the next annual meeting.

(g) Notification: Within 10 days following the annual meeting, or the filling
of a vacancy in any office, the president shall notify the executive director of the
North Carolina State Bar of the names, addresses and telephone numbers of all
officers of the district bar.

(h) Record of bylaws: The president shall ensure that a current copy of these
bylaws is filed with the office of the senior resident superior court judge with the
_________________________ Judicial District and with the executive director
of the North Carolina State Bar.

(i) Removal from office: The district bar, by a two-thirds vote of its active
members present at a duly called meeting, may, after due notice and an oppor-
tunity to be heard, remove from office any officer who has engaged in conduct
which renders the officer unfit to serve, or who has become disabled, or for other
good cause. The office of any officer who, during his or her term of office ceas-
es to be an active member of the North Carolina State Bar shall immediately be
deemed vacant and shall be filled as provided in Rule .1004(f) above. 

History Note: Statutory Authority G.S. 84-18.1; 84-23 
Adopted March 7, 1996

.1005  Councilor
The district bar shall be represented in the State Bar council by one or more

duly elected councilors, the number of councilors being determined pursuant to
G.S. 84-17. Any councilor serving at the time of the adoption of these bylaws
shall complete the term of office to which he or she was previously elected.
Thereafter, elections shall be held as necessary. Nominations shall be made and
the election held as provided in G.S. 84-18 and in Section .0800 et seq. of
Subchapter 1A of the Rules of the North Carolina State Bar (27 N.C.A.C. 1A
.0800 et seq.). If more than one council seat is to be filled, separate elections shall
be held for each vacant seat. A vacancy in the office of councilor shall be filled as
provided by Rule .0804 of this subchapter (27 N.C.A.C. 1A .0804).

History Note: Statutory Authority G.S. 84-18.1; 84-23 
Adopted March 7, 1996
Amended November 5, 1999

.1006  Annual  Membership  Fee
(a) Each active member of the district bar shall:

(1) Pay such annual membership fee, if any, as is prescribed by a majority
vote of the active members of the district bar present and voting at a duly
called meeting of the district bar, provided, however, that such fee may
never exceed the amount of the annual membership fee currently imposed
by the North Carolina State Bar. Each member shall pay the annual district
bar membership fee at the time and place set forth in the notice thereof
mailed to the member by the secretary-treasurer; and 
(2) Keep the secretary-treasurer notified of the member’s current mailing
address and telephone number.

(b) The annual membership fee shall be used to promote and maintain the

administration, activities and programs of the district bar.
History Note: Statutory Authority G.S. 84-18.1; 84-23 
Adopted March 7, 1996

.1007  Meetings
(a) Annual meetings: The district bar shall meet each _____________ at a

time and place designated by the president. The president, secretary or other offi-
cer shall mail or deliver written notice of the annual meeting to each active mem-
ber of the district bar at the member’s last known mailing address on file with the
district bar at least ten days before the date of the annual meeting and shall so
certify in the official minutes of the meeting. Notice of the meeting mailed by
the executive director of the North Carolina State Bar shall also satisfy the notice
requirement. Failure to mail or deliver the notice as herein provided shall invali-
date any action at the annual meeting.

(b) Special meetings: Special meetings, if any, may be called at any time by
the president or the vice-president. The president, secretary or other officer shall
mail or deliver written notice of the special meeting to each active member of the
district bar at the member’s last known mailing address on file with the district
bar at least ten days before the date of any special meeting. Such notice shall set
forth the time and place for the special meeting and the purpose(s) thereof.
Failure to mail or deliver the notice shall invalidate any action taken at a special
meeting.

(c ) Quorum: Twenty percent of the active members of the district bar shall
constitute a quorum, and a quorum shall be required to take official action on
behalf of the district bar.2

History Note: Statutory Authority G.S. 84-18.1; 84-23 
Adopted March 7, 1996

.1008  District  Bar  Finances
(a) Fiscal Year: The district bar's fiscal year shall begin on____________ and

shall end on ____________.
(b) Duties of treasurer: The treasurer shall maintain the funds of the district

bar on deposit, initiate any necessary disbursements and keep appropriate finan-
cial records.

(c ) Annual financial report: Each ________________ before the annual
meeting, the treasurer shall prepare the district bar's annual financial report for
review by the board of directors, if any, and submission to the district bar's annu-
al meeting and the North Carolina State Bar.

(d) District bar checks: All checks written on district bar accounts (arising
from the collection of mandatory dues) that exceed $500 must be signed by two
of the following: (1) the treasurer, (2) any other officer, (3) another member of
the board of directors, or (4) the executive secretary/director, if any.

(e) Fidelity bond: If it is anticipated that receipts from membership fees will
exceed $20,000 for any fiscal year, the district bar shall purchase a fidelity bond
at least equal in amount to the anticipated annual receipts to indemnify the dis-
trict bar for losses attributable to the malfeasance of the treasurer or any other
member having access to district bar funds.

(f) Taxpayer identification number: The treasurer shall be responsible for
obtaining a federal taxpayer identification number for the district bar.

History Note: Statutory Authority G.S. 84-18.1; 84-23 
Adopted March 7, 1996
Amended July 22, 1999

.1009  Prohibited  Activities
(a) Prohibited expenditures: Mandatory district bar dues, if any, shall not be

used for the purchase of alcoholic beverages, gifts to public officials, including
judges, charitable contributions, recreational activities or expenses of spouses of
district bar members or officers. However, such expenditures may be made from
funds derived entirely from the voluntary contributions of district bar members.

(b) Political expenditures: The district bar shall not make any expenditures to
fund political and ideological activities.
(c ) Political activities: The district bar shall not engage in any political or ideo-
logical conduct or activity, including the endorsement of candidates and the tak-
ing or advocation of positions on political issues, referendums, bond elections,
and the like, however, the district bar, and persons speaking on its behalf, may
take positions on, or comment upon, issues relating to the regulation of the legal
profession and issues or matters relating to the improvement of the quality and
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availability of legal services to the general public.
History Note: Statutory Authority G.S. 84-18.1; 84-23 
Adopted March 7, 1996

.1010  Committees
(a) Standing committee(s): The standing committees shall be the

Nominating Committee, Pro Bono Committee, Fee Dispute Resolution
Committee and Grievance Committee, provided that, with respect to the Fee
Dispute Resolution Committee and the Grievance Committee, the district
meets the State Bar guidelines relating thereto.

(b) Fee Dispute Resolution Committee:
(1) The Fee Dispute Resolution Committee shall consist of at least six but
not more than eighteen persons appointed by the president to staggered
three-year terms as provided in the district bar’s Fee Dispute Resolution
Plan.
(2) The Fee Dispute Resolution Committee shall be responsible for imple-
menting a Fee Dispute Resolution Plan approved by the Council of the
North Carolina State Bar to resolve fee disputes efficiently, economically,
and expeditiously without litigation.

(c ) Grievance Committee:
(1) The Grievance Committee shall consist of at least five but not more
than thirteen persons appointed by the president to staggered three year
terms as provided by the Rules and Regulations of the North Carolina State
Bar governing Judicial District Grievance Committees.
(2) The Grievance Committee shall assist the Grievance Committee of the
North Carolina State Bar by receiving grievances, investigating grievances,
evaluating grievances, informally mediating disputes, facilitating commu-
nication between lawyers and clients and referring members of the public
to other appropriate committees or agencies for assistance.
(3) The Grievance Committee shall operate in strict accordance with the
rules and policies of the North Carolina State Bar with respect to district
bar grievance committees.

(d) Special Committees: Special committees may be created and appointed
by the president.

(e) Nominating Committee:
(1) The Nominating Committee shall be appointed by the officers (or the
board of directors) of the district bar and shall consist of at least three active
members of the district bar who are not officers or directors of the district
bar.3

(2) The Nominating Committee shall meet as necessary for the purpose of
nominating active members of the district bar as candidates for officers and
councilor(s) and the board of directors, if any.
(3) The Nominating Committee members shall serve one-year terms
beginning on ___________________ and ending on
_________________.
(4) Any active member whose name is submitted for consideration for
nomination to any office or as a councilor must have indicated his or her
willingness to serve if selected.

(f) Pro Bono Committee: 
(1) The Pro Bono Committee shall consist of at least five active members
of the district bar appointed by the president.
(2) The Pro Bono Committee shall meet at least once each quarter and shall
have the duty of encouraging members of the district bar to provide pro
bono legal services. The committee shall also develop programs whereby
attorneys not involved in other volunteer legal service programs may pro-
vide pro bono legal service in their areas of concentration and practice.
(3) The members of the Pro Bono Committee shall serve one-year terms
commencing on __________________.

History Note: Statutory Authority G.S. 84-18.1; 84-23 
Adopted March 7, 1996
Amended March 6, 2002

.1011  Board  of  Directors  or  Executive  Committee
(a) Membership of board: A board of directors consisting of at least

_______ active members of the district bar shall be elected. At all times, the
board of directors shall include at least one director from each county in the
judicial district. The board of directors serving when these bylaws become

effective shall continue to serve until the following annual meeting. Beginning
on ______________________ immediately after the effective date of these
bylaws, the president shall appoint an initial board of directors who shall serve
three-year terms commencing on ______________, except that the terms of
the initial members of the board shall be staggered at one-year intervals to
ensure continuity and experience. To effect the staggered initial terms, the
president will determine which of the initial members shall serve terms of less
than three years. 

The State Bar councilor (or councilors) from the judicial district shall be an
ex officio member (or members) of the district bar board of directors or
Executive Committee.

(b) Terms of directors: After the initial staggered terms of the board of direc-
tors expire, successors shall be elected by the active members at the annual dis-
trict bar meeting, as set out in Rule .1004(d) above, and Rule .1011(c ) and (d)
below. Following the completion of the initial staggered terms, the directors shall
serve three-year terms beginning on ____________________ following their
election.

(c ) Designated and at-large seats in multi-county districts: In multi-county
districts, one seat on the board of directors shall be set aside and designated for
each county in the district. Only active members of the district bar who reside or
work in the designated county may be elected to a designated county seat. All
other seats on the board of directors shall be at-large seats which may be filled by
any active member of the district bar.

(d) Elections: When one or more seats on the board of directors become
vacant, an election shall be held at the annual meeting of the district bar. Except
as otherwise provided herein, the election shall be conducted as provided for in
Rule .1004(d) above. The candidates receiving the highest number of votes cast
will be elected, regardless of whether any of the candidates received a majority of
the votes cast, provided that designated seats will be filled by the candidates
receiving the highest number of votes who live or work in the designated coun-
ty, regardless of whether any of the candidates received a majority of the votes
cast.

(e) Vacancies: If a vacancy occurs on the board of directors, the president (or
the board of directors) shall appoint a successor who shall serve until the next
annual meeting of the district bar. If the vacancy occurs in a designated seat for
a particular county within the district, the successor will be selected from among
the active members of the district bar who live or work in the designated coun-
ty.

(f) Duties of board of directors: The board of directors shall have the respon-
sibilities described Rules .1004(f) and .1007(c ) above. The board of directors
shall also consult with the officers regarding any matters of district bar business
or policy arising between meetings and may act for the district bar on an emer-
gency basis if necessary, provided that any such action shall be provisional pend-
ing its consideration by the district bar at its next duly called meeting. The board
of directors may not impose on its own authority any sort of fee upon the mem-
bership.

History Note: Statutory Authority G.S. 84-18.1; 84-23 
Adopted March 7, 1996

.1012  Amendment  of  the  Bylaws
The membership of the district bar, by a (majority, two-thirds, etc.) vote

of the active members present at any duly called meeting at which there is a
quorum present and voting throughout, may amend these bylaws in ways not
inconsistent with the constitution of the United States, the policies and rules
of the North Carolina State Bar and the laws of the United States and North
Carolina.

History Note: Statutory Authority G.S. 84-18.1; 84-23 
Adopted March 7, 1996

.1013    Selection  of  Nominees  for  District  Court  Judge
Unless otherwise required by law, the following procedures shall be used to

determine the nominees to be recommended to the Governor pursuant to
N.C. Gen. Stat. §7A-142 for vacant district court judgeships in the judicial
district.

(a) Meeting for Nominations:  The nominees shall be selected by secret,
written ballot of those members present at a meeting of the district bar called
for this purpose.  Fifteen (15) days notice of the meeting shall be given, by
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mail, to the last known address of each district bar member.  Alternatively, if
a bylaw permitting elections by mail is adopted by the district bar, the pro-
cedures set forth in the bylaw and in Rule .0804 of Subchapter 1A of the
Rules of the North Carolina State Bar (27 N.C.A.C. 1A, .0804), shall be fol-
lowed.

(b) Candidates: Persons who want to be considered for the vacancy shall noti-
fy the President in writing five (5) days prior to the meeting at which the elec-
tion will be conducted or, if the election is by mail, five (5) days prior to the mail-
ing of the ballots.  

(c) Voting:  Each district bar member may vote for three candidates.
Cumulative voting is prohibited. 

(d) Submission to Governor:  The three candidates receiving the highest
number of votes shall be the nominees to fill the vacancy on the district court
and their names, and vote totals, shall be transmitted to the Governor.  In the
event of a tie for third place, the names of those candidates involved in the tie
shall be transmitted to the Governor together with the names of the two candi-
dates receiving the highest number of votes.

Statutory Authority G.S. 84-18.1; 84-23; 7A-142
Adopted February 27, 2003

Endnotes:
1. The procedure for voting for, and election of, councilors is set by statute

and rules of the North Carolina State Bar. District bar voting procedure with
regard to matters relating to district bar dues is now statutorily prescribed in
North Carolina General Statutes Section 84-18.1. The procedure, but not the
manner or method of conducting the vote, to submit nominations to the gov-
ernor to fill vacancies on the district court bench is set forth in North Carolina
General Statutes Section 7A-142. It is suggested that, for voting upon, and
elections for, other district bar matters and issues, the district bars be permit-
ted to adopt bylaws providing for procedures as may seem appropriate for
each district bar. Such rules might address notice provisions, including how
much notice is given and permissible methods of giving notice, what shall
constitute a quorum (see footnote 2), and how any such election shall be con-
ducted (including whether or not members must be present to vote, whether
proxies will be permitted, whether or not absentee or some other form of mail
ballot will be allowed and whether or not cumulative voting should be per-
mitted when elections for multiple candidates or positions are being con-
ducted).

2. Consistent with the comment contained in footnote 1, each district bar
should be permitted to adopt bylaws providing for what shall constitute a quo-
rum based upon each district bar’s particular situation and circumstances. The
above provision regarding quorum should be considered only as a a suggestion,
and individual district bars may wish to provide that a different percentage of the
membership shall constitute a quorum. Other methods of defining a quorum
should also be permitted. For example, in certain of the larger district bars, any
quorum based on a percentage of the membership, except for a very nominal
percentage, may be difficult to attain. One alternate quorum provision might
read as follows: A quorum shall be those present at any membership meeting for
which proper notice was given.

3. The composition of the Nominating Committee set forth above is a sug-
gestion only. The district bars may choose to constitute their nominating com-
mittees in a different manner, as for example, letting the committee consist of the
three most immediate past presidents of the district bar who are still active mem-
bers of the district bar as defined herein. Smaller district bars may choose to have
no Nominating Committee and nominate and elect officers from the floor at the
annual meeting of the district bar.

Section  .1200  Filing  Papers  with  and  Serving  the
North  Carolina  State  Bar

.1201  When  Papers  Are  Filed  Under  These  Rules  and  Regulations
Whenever in these rules and regulation there is a requirement that petitions,

notices or other documents be filed with or served on the North Carolina State
Bar or the council, the same shall be filed with or served on the secretary of the
North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23 

Readopted Effective December 8, 1994

SUBCHAPTER B
Discipline  and  Disability  Rules

Section  .0100  Discipline  and  Disability  of  Attorneys  

.0101  General  Provisions
Discipline for misconduct is not intended as punishment for wrongdoing but

is for the protection of the public, the courts, and the legal profession. The fact
that certain misconduct has remained unchallenged when done by others, or
when done at other times, or that it has not been made the subject of earlier dis-
ciplinary proceedings, will not be a defense to any charge of misconduct by a
member.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0102  Procedure  for  Discipline
(a) The procedure to discipline members of the bar of this state will be in

accordance with the provisions hereinafter set forth.
(b) District bars will not conduct separate proceedings to discipline members of

the bar but will assist and cooperate with the North Carolina State Bar in report-
ing and investigating matters of alleged misconduct on the part of its members.

(c) Concurrent Jurisdiction of State Bar and Courts 
(1) The Council of the North Carolina State Bar is vested, as an agency of
the state, with the control of the discipline, disbarment, and restoration of
attorneys practicing law in this state.
(2) The courts of this state have inherent authority to take disciplinary
action against attorneys practicing therein, even in relation to matters not
pending in the court exercising disciplinary authority. 
(3) The authority of the North Carolina State Bar and the courts to disci-
pline attorneys is separate and distinct, the North Carolina State Bar hav-
ing derived its jurisdiction by legislative act and the courts from the inher-
ent power of the courts themselves. 
(4) Neither the North Carolina State Bar nor the courts are authorized or
empowered to act for or in the name of the other, and the disciplinary
action taken by either entity should be clearly delineated as to the source or
basis for the action being taken. 
(5) It is the position of the North Carolina State Bar that no trial court has
the authority to preempt a North Carolina State Bar disciplinary proceed-
ing with a pending civil or criminal court proceeding involving attorney
conduct, or to dismiss a disciplinary proceeding pending before the North
Carolina State Bar. 
(6) Whenever the North Carolina State Bar learns that a court has initiat-
ed an inquiry or proceeding regarding alleged improper or unethical con-
duct of an attorney, the North Carolina State Bar may defer to the court
and stay its own proceeding pending completion of the court’s inquiry or
proceeding. Upon request, the North Carolina State Bar will assist in the
court’s inquiry or proceeding. 
(7) If the North Carolina State Bar finds probable cause and institutes dis-
ciplinary proceedings against an attorney for conduct which subsequently
becomes an issue in a criminal or civil proceeding, the court may, in its dis-
cretion, defer its inquiry pending the completion of the North Carolina
State Bar’s proceedings. 
(8) Upon the filing of a complaint by the North Carolina State Bar, the
North Carolina State Bar will send a copy of the complaint to the chief res-
ident superior court judge and to all superior court judges regularly
assigned to the district in which the attorney maintains his or her law office.
The North Carolina State Bar will send a copy of the complaint to the dis-
trict attorney in the district in which the attorney maintains a law office if
the complaint alleges criminal activity by the attorney. 
(9) The North Carolina State Bar will encourage judges to contact the
North Carolina State Bar to determine the status of any relevant complaints
filed against an attorney before the court takes disciplinary action against
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the attorney.
History Note: Statutory Authority G.S. 84-23; G.S. 84-36 
Readopted Effective December 8, 1994

.0103  Definitions
Subject to additional definitions contained in other provisions of this sub-

chapter, the following words and phrases, when used in this subchapter, will
have, unless the context clearly indicates otherwise, the meanings given to them
in this rule.

(1) Admonition - a written form of discipline imposed in cases in which an
attorney has committed a minor violation of the Rules of Professional Conduct.

(2) Appellate division - the appellate division of the general court of justice. 
(3) Board - the Board of Continuing Legal Education. 
(4) Board of Continuing Legal Education - a standing committee of the

council responsible for the administration of a program of mandatory continu-
ing legal education and law practice assistance.

(5) Censure - a written form of discipline more serious than a reprimand
issued in cases in which an attorney has violated one or more provisions of the
Rules of Professional Conduct and has caused significant harm or potential sig-
nificant harm to a client, the administration of justice, the profession, or a mem-
ber of the public, but the misconduct does not require suspension of the attor-
ney’s license.

(6) Certificate of conviction - a certified copy of any judgment wherein a
member of the North Carolina State Bar is convicted of a criminal offense. 

(7) Chairperson of the Grievance Committee - councilor appointed to serve
as chairperson of the Grievance Committee of the North Carolina State Bar.

(8) Commission - the Disciplinary Hearing Commission of the North
Carolina State Bar. 

(9) Commission chairperson - the chairperson of the Disciplinary Hearing
Commission of the North Carolina State Bar. 

(10) Complainant or complaining witness - any person who has complained
of the conduct of any member of the North Carolina State Bar to the North
Carolina State Bar.

(11) Complaint - a formal pleading filed in the name of the North Carolina
State Bar with the commission against a member of the North Carolina State Bar
after a finding of probable cause. 

(12) Consolidation of cases - a hearing by a hearing committee of multiple
charges, whether related or unrelated in substance, brought against one defen-
dant. 

(13) Council - the Council of the North Carolina State Bar. 
(14) Councilor - a member of the Council of the North Carolina State Bar.
(15) Counsel - the counsel of the North Carolina State Bar appointed by the

council. 
(16) Court or courts of this state - a court authorized and established by the

constitution or laws of the state of North Carolina. 
(17) Criminal offense showing professional unfitness - the commission of,

attempt to commit, conspiracy to commit, solicitation or subornation of any
felony or any crime that involves false swearing, misrepresentation, deceit, extor-
tion, theft, bribery, embezzlement, false pretenses, fraud, interference with the
judicial or political process, larceny, misappropriation of funds or property, over-
throw of the government, perjury, willful failure to file a tax return, or any other
offense involving moral turpitude or showing professional unfitness. 

(18) Defendant - a member of the North Carolina State Bar against whom a
finding of probable cause has been made.

(19) Disabled or disability - a mental or physical condition which signifi-
cantly impairs the professional judgment, performance, or competence of an
attorney. 

(20) Grievance - alleged misconduct. 
(21) Grievance Committee - the Grievance Committee of the North

Carolina State Bar or any of its panels acting as the Grievance Committee
respecting the grievances and other matters referred to it by the chairperson of
the Grievance Committee. 

(22) Hearing committee - a hearing committee designated under Rule
.0108(a)(2), .0114(d), .0114(x), .0118(b)(2), .0125(a)(6), .0125(b)(7) or
.0125(c)(2) of this subchapter. 

(23) Illicit drug - any controlled substance as defined in the North Carolina

Controlled Substances Act, section 5, chapter 90, of the North Carolina General
Statutes, or its successor, which is used or possessed without a prescription or in
violation of the laws of this state or the United States. 

(24) Incapacity or incapacitated - condition determined in a judicial pro-
ceeding under the laws of this or any other jurisdiction that an attorney is men-
tally defective, an inebriate, mentally disordered, or incompetent from want of
understanding to manage his or her own affairs by reason of the excessive use of
intoxicants, drugs, or other cause. 

(25) Investigation - the gathering of information with respect to alleged mis-
conduct, alleged disability, or a petition for reinstatement. 

(26) Investigator - any person designated to assist in the investigation of
alleged misconduct or facts pertinent to a petition for reinstatement. 

(27) Lawyer Assistance Program Board – the Lawyer Assistance Program
Board of the North Carolina State Bar.

(28) Letter of caution - communication from the Grievance Committee to
an attorney stating that the past conduct of the attorney, while not the basis for
discipline, is unprofessional or not in accord with accepted professional practice. 

(29) Letter of notice - a communication to a respondent setting forth the sub-
stance of a grievance. 

(30) Letter of warning - written communication from the Grievance
Committee or the commission to an attorney stating that past conduct of the
attorney, while not the basis for discipline, is an unintentional, minor, or techni-
cal violation of the Rules of Professional Conduct and may be the basis for dis-
cipline if continued or repeated. 

(31) Member - a member of the North Carolina State Bar.
(32) Office of the Counsel - the office and staff maintained by the counsel of

the North Carolina State Bar. 
(33) Office of the secretary - the office and staff maintained by the secretary-

treasurer of the North Carolina State Bar. 
(34) Party - after a complaint has been filed, the North Carolina State Bar as

plaintiff or the member as defendant. 
(35) Plaintiff - after a complaint has been filed, the North Carolina State Bar. 
(36) Preliminary hearing - hearing by the Grievance Committee to determine

whether probable cause exists. 
(37) Probable cause - a finding by the Grievance Committee that there is rea-

sonable cause to believe that a member of the North Carolina State Bar is guilty
of misconduct justifying disciplinary action. 

(38) Reprimand - a written form of discipline more serious than an admoni-
tion issued in cases in which a defendant has violated one or more provisions of
the Rules of Professional Conduct and has caused harm or potential harm to a
client, the administration of justice, the profession, or a member of the public,
but the misconduct does not require a censure. 

(39) Respondent - a member of the North Carolina State Bar who has been
accused of misconduct or whose conduct is under investigation, but as to which
conduct there has not yet been a determination of whether probable cause exists. 

(40) Secretary - the secretary-treasurer of the North Carolina State Bar. 
(41) Supreme Court - the Supreme Court of North Carolina. 
(42) Will - when used in these rules, means a direction or order which is

mandatory or obligatory.
History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended February 3, 2000

.0104  State  Bar  Council:  Powers  and  Duties  in  Discipline  and  Disability
Matters

The Council of the North Carolina State Bar will have the power and duty 
(1) to supervise and conduct disciplinary proceedings in accordance with the

provisions hereinafter set forth;
(2) to appoint members of the commission as provided by statute; 
(3) to appoint a counsel. The counsel will serve at the pleasure of the coun-

cil. The counsel will be a member of the North Carolina State Bar but will not
be permitted to engage in the private practice of law; 

(4) to order the transfer of a member to disability inactive status when such
member has been judicially declared incompetent or has been involuntarily com-
mitted to institutional care because of incompetence or disability; 

(5) to accept or reject the surrender of the license to practice law of any mem-



The 2004 North Carolina State Bar Lawyer’s Handbookpage 16—Subchapter B

ber of the North Carolina State Bar;
(6) to order the disbarment of any member whose resignation is accepted; 
(7) to review the report of any hearing committee upon a petition for rein-

statement of a disbarred attorney and to make final determination as to whether
the license will be restored.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended September 7, 1995

.0105  Chairperson  of  the  Grievance  Committee:  Powers  and  Duties
(a) The chairperson of the Grievance Committee will have the power and

duty 
(1) to supervise the activities of the counsel; 
(2) to recommend to the Grievance Committee that an investigation be
initiated; 
(3) to recommend to the Grievance Committee that a grievance be dis-
missed; 
(4) to direct a letter of notice to a respondent or direct the counsel to issue
letters of notice in such cases or under such circumstances as the chairper-
son deems appropriate;
(5) to issue, at the direction and in the name of the Grievance Committee,
a letter of caution, letter of warning, an admonition, a reprimand, or a cen-
sure to a member;
(6) to notify a respondent that a grievance has been dismissed, and to noti-
fy the complainant in accordance with Rule .0121 of this subchapter; 
(7) to call meetings of the Grievance Committee; 
(8) to issue subpoenas in the name of the North Carolina State Bar or direct
the secretary to issue such subpoenas;
(9) to administer or direct the administration of oaths or affirmations to
witnesses; 
(10) to sign complaints and petitions in the name of the North Carolina
State Bar; 
(11) to determine whether proceedings should be instituted to activate a
suspension which has been stayed; 
(12) to enter orders of reciprocal discipline in the name of the Grievance
Committee; 
(13) to direct the counsel to institute proceedings in the appropriate forum
to determine if an attorney is in violation of an order of the Grievance
Committee, the commission, or the council; 
(14) to rule on requests for reconsideration of decisions of the Grievance
Committee regarding grievances; 
(15) to tax costs of the disciplinary procedures against any defendant
against whom the Grievance Committee imposes discipline, including a
minimum administrative cost of $50; 
(16) in his or her discretion, to refer grievances primarily attributable to
unsound law office management to a program of law office management
training approved by the State Bar and to so notify the complainant;
(17) to dismiss a grievance upon request of the complainant, where it
appears that there is no probable cause to believe that the respondent has
violated the Rules of Professional Conduct and where counsel consents to
the dismissal;
(18) to dismiss a grievance where it appears that the grievance has not been
filed within the time period set out in Rule .0111(e);
(19) to dismiss a grievance where it appears that the complaint, even if true,
fails to state a violation of the Revised Rules of Professional Conduct and
where counsel consents to the dismissal;
(20) to dismiss a grievance where it appears that there is no probable cause
to believe that the respondent has violated the Revised Rules of Professional
Conduct and where counsel and a member of the Grievance Committee
designated by the committee consent to the dismissal.
(21) to appoint a subcommittee to make recommendations to the council
for such amendments to the Discipline and Disability Rules as the sub-
committee deems necessary or appropriate.

(b) The president, vice-chairperson, or a member of the Grievance
Committee designated by the president or the chairperson or vice-chairperson of
the committee may perform the functions, exercise the power, and discharge the

duties of the chairperson or any vice-chairperson when the chairperson or a vice-
chairperson is absent or disqualified.

(c) The chairperson may delegate his or her authority to the president, the
vice chairperson of the committee, or a member of the Grievance Committee.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended February 20, 1995, March 6, 1997, October 2, 1997, March 3,

1999, February 3, 2000

.0106  Grievance  Committee:  Powers  and  Duties
The Grievance Committee will have the power and duty 
(1) to direct the counsel to investigate any alleged misconduct or disability of

a member of the North Carolina State Bar coming to its attention; 
(2) to hold preliminary hearings, find probable cause and direct that com-

plaints be filed; 
(3) to dismiss grievances upon a finding of no probable cause; 
(4) to issue a letter of caution to a respondent in cases wherein misconduct is

not established but the activities of the respondent are unprofessional or not in
accord with accepted professional practice. The letter of caution will recommend
that the respondent be more professional in his or her practice in one or more
ways which are to be specifically identified; 

(5) to issue a letter of warning to a respondent in cases wherein no probable
cause is found but it is determined by the Grievance Committee that the con-
duct of the respondent is an unintentional, minor, or technical violation of the
Rules of Professional Conduct. The letter of warning will advise the attorney that
he or she may be subject to discipline if such conduct is continued or repeated.
The warning will specify in one or more ways the conduct or practice for which
the respondent is being warned. A copy of the letter of warning will be main-
tained in the office of the counsel for three years subject to the confidentiality
provisions of Rule .0129 of this subchapter; 

(6) to issue an admonition in cases wherein the defendant has committed a
minor violation of the Rules of Professional Conduct; 

(7) to issue a reprimand wherein the defendant has violated one or more pro-
visions of the Rules of Professional Conduct, and has caused harm or potential
harm to a client, the administration of justice, the profession, or a member of the
public, but the misconduct does not require a censure; 

(8) to issue a censure in cases wherein the defendant has violated one or more
provisions of the Rules of Professional Conduct and has caused significant harm
or potential significant harm to a client, the administration of justice, the pro-
fession, or a member of the public, but the misconduct does not require suspen-
sion of the defendant’s license; 

(9) to direct that a petition be filed seeking a determination whether a mem-
ber of the North Carolina State Bar is disabled; 

(10) to include in any order of admonition, reprimand, or censure a provi-
sion requiring the defendant to complete a reasonable amount of continuing
legal education in addition to the minimum amount required by the North
Carolina Supreme Court;

(11) in its discretion, to refer grievances primarily attributable to unsound law
office management to a program of law office management training approved by
the State Bar in accordance with Rule .0112(i) of this subchapter.

(12) in its discretion, to refer grievances primarily attributable to the respon-
dent's substance abuse or mental health problem to the Lawyer Assistance
Program in accordance with Rule .0112(j) of this subchapter.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended March 3, 1999, December 20, 2000

.0107  Counsel:  Powers  and  Duties
The counsel will have the power and duty 
(1) to initiate an investigation concerning alleged misconduct of a member;
(2) to direct a letter of notice to a respondent when authorized by the chair-

person of the Grievance Committee;
(3) to investigate all matters involving alleged misconduct whether initiated

by the filing of a grievance or otherwise; 
(4) to recommend to the chairperson of the Grievance Committee that a

matter be dismissed, that a letter of caution, or a letter of warning be issued, or
that the Grievance Committee hold a preliminary hearing; 
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(5) to prosecute all disciplinary proceedings before the Grievance Committee,
hearing committees, and the courts; 

(6) to represent the North Carolina State Bar in any trial, hearing, or other
proceeding concerning the alleged disability of a member; 

(7) to appear on behalf of the North Carolina State Bar at hearings conduct-
ed by the Grievance Committee, hearing committees, or any other agency or
court concerning any motion or other matter arising out of a disciplinary or dis-
ability proceeding; 

(8) to appear at hearings conducted with respect to petitions for reinstate-
ment of license by suspended or disbarred attorneys or by attorneys transferred
to disability inactive status, to cross-examine witnesses testifying in support of
such petitions, and to present evidence, if any, in opposition to such petitions;

(9) to employ such deputy counsel, investigators, and other administrative
personnel in such numbers as the council may authorize; 

(10) to maintain permanent records of all matters processed and of the dis-
position of such matters; 

(11) to perform such other duties as the council may direct; 
(12) after a finding of probable cause by the Grievance Committee, to desig-

nate the particular violations of the Rules of Professional Conduct to be alleged
in a formal complaint filed with the commission;

(13) to file amendments to complaints and petitions arising out of the same
transactions or occurrences as the allegations in the original complaints or peti-
tions, in the name of the North Carolina State Bar, with the prior approval of the
chairperson of the Grievance Committee;

(14) after a complaint is filed with the commission, to dismiss any or all
claims in the complaint or to negotiate and recommend consent orders of disci-
pline to the hearing committee.

History Note: Statutory Authority G.S. 84-23; G.S. 84-31 
Readopted Effective December 8, 1994
Amended March 3, 1999

.0108  Chairperson  of  the  Hearing  Commission:  Powers  and  Duties
(a) The chairperson of the Disciplinary Hearing Commission of the North

Carolina State Bar will have the power and duty 
(1) to receive complaints alleging misconduct and petitions alleging the dis-
ability of a member filed by the counsel; petitions requesting reinstatement
of license by members who have been involuntarily transferred to disabili-
ty inactive status, suspended, or disbarred; motions seeking the activation
of suspensions which have been stayed; and proposed consent orders of dis-
barment;
(2) to assign three members of the commission, consisting of two members
of the North Carolina State Bar and one nonlawyer to hear complaints,
petitions, motions, and posthearing motions pursuant to Rule .0114(z)(2)
of this subchapter. The chairperson will designate one of the attorney mem-
bers as chairperson of the hearing committee. No committee member who
hears a disciplinary matter may serve on the committee which hears the
attorney’s reinstatement petition. The chairperson of the commission may
designate himself or herself to serve as one of the attorney members of any
hearing committee and will be chairperson of any hearing committee on
which he or she serves. Posthearing motions filed pursuant to Rule
.0114(z)(2) of this subchapter will be considered by the same hearing com-
mittee assigned to the original trial proceeding. Hearing committee mem-
bers who are ineligible or unable to serve for any reason will be replaced
with members selected by the commission chairperson;
(3) to set the time and place for the hearing on each complaint or petition;
(4) to subpoena witnesses and compel their attendance and to compel the
production of books, papers, and other documents deemed necessary or
material to any hearing. The chairperson may designate the secretary to
issue such subpoenas;
(5) to consolidate, in his or her discretion for hearing, two or more cases in
which a subsequent complaint or complaints have been served upon a
defendant within ninety days of the date of service of the first or a preced-
ing complaint;
(6) to enter orders disbarring members by consent;
(7) to enter an order suspending a member pending disposition of a disci-
plinary proceeding when the member has been convicted of a serious crime

or has pled no contest to a serious crime and the court has accepted the
plea.

(b) The vice-chairperson of the Disciplinary Hearing Commission may per-
form the function of the chairperson in any matter when the chairperson is
absent or disqualified.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended September 7, 1995

.0109  Hearing  Committee:  Powers  and  Duties
Hearing committees of the Disciplinary Hearing Commission of the North

Carolina State Bar will have the following powers and duties: 
(1) to hold hearings on complaints alleging misconduct, or petitions seeking

a determination of disability or reinstatement, or motions seeking the activation
of suspensions which have been stayed, and to conduct proceedings to determine
if persons or corporations should be held in contempt pursuant to G.S. 84-
28.1(b1); 

(2) to enter orders regarding discovery and other procedures in connection
with such hearings, including, in disability matters, the examination of a mem-
ber by such qualified medical experts as the committee will designate; 

(3) to subpoena witnesses and compel their attendance, and to compel the
production of books, papers, and other documents deemed necessary or materi-
al to any hearing. Subpoenas will be issued by the chairperson of the hearing
committee in the name of the commission. The chairperson may direct the sec-
retary to issue such subpoenas; 

(4) to administer or direct the administration of oaths or affirmations to wit-
nesses at hearings; 

(5) to make findings of fact and conclusions of law; 
(6) to enter orders dismissing complaints in matters before the committee; 
(7) to enter orders of discipline against or letters of warning to defendants in

matters before the committee; 
(8) to tax costs of the disciplinary proceedings against any defendant against

whom discipline is imposed, provided, however, that such costs will not include
the compensation of any member of the council, committees, or agencies of the
North Carolina State Bar; 

(9) to enter orders transferring a member to disability inactive status; 
(10) to report to the council its findings of fact and recommendations after

hearings on petitions for reinstatement of disbarred attorneys; 
(11) to grant or deny petitions of attorneys seeking transfer from disability

inactive status to active status; 
(12) to enter orders reinstating suspended attorneys or denying reinstate-

ment. An order denying reinstatement may include additional sanctions in the
event violations of the petitioner’s order of suspension are found; 

(13) to enter orders activating suspensions which have been stayed or con-
tinuing the stays of such suspensions.

(14) to enter orders holding persons and corporations in contempt pursuant
to G.S. 84-28.1(b1) and imposing such sanctions allowed by law.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28; G.S. 84-28.1 
Readopted Effective December 8, 1994
Amended March 3, 1999

.0110  Secretary:  Powers  and  Duties  in  Discipline  and  Disability  Matters
The secretary will have the following powers and duties in regard to discipline

and disability procedures: 
(1) to receive grievances for transmittal to the counsel, to receive complaints

and petitions for transmittal to the commission chairperson, and to receive affi-
davits of surrender of license for transmittal to the council; 

(2) to issue summonses and subpoenas when so directed by the president, the
chairperson of the Grievance Committee, the chairperson of the commission, or
the chairperson of any hearing committee; 

(3) to maintain a record and file of all grievances not dismissed by the
Grievance Committee; 

(4) to perform all necessary ministerial acts normally performed by the clerk
of the superior court in complaints filed before the commission; 

(5) to enter orders of reinstatement where petitions for reinstatement of sus-
pended attorneys are unopposed by the counsel; 

(6) to dismiss reinstatement petitions based on the petitioner’s failure to com-
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ply with the rules governing the provision and transmittal of the record of rein-
statement proceedings; 

(7) to determine the amount of costs assessed in disciplinary proceedings by
the commission.

History Note - Statutory Authority G.S. 84-22; G.S. 84-23; G.S. 84-32(c) 
Readopted Effective December 8, 1994

.0111  Grievances:  Form  and  Filing
(a) A grievance may be filed by any person against a member of the North

Carolina State Bar. Such grievance may be written or oral, verified or unverified,
and may be made initially to the counsel. The counsel may require that a griev-
ance be reduced to writing in affidavit form and may prepare and distribute stan-
dard forms for this purpose.

(b) Upon the direction of the council or the Grievance Committee, the coun-
sel will investigate such conduct of any member as may be specified by the coun-
cil or Grievance Committee.

(c) The counsel may investigate any matter coming to the attention of the
counsel involving alleged misconduct of a member upon receiving authorization
from the chairperson of the Grievance Committee. If the counsel receives infor-
mation that a member has used or is using illicit drugs, the counsel will follow
the provisions of Rule .0130 of this subchapter.

(d) The North Carolina State Bar may keep confidential the identity of an
attorney or judge who reports alleged misconduct of another attorney pursuant
to Rule 8.3 of the Revised Rules of Professional Conduct and who requests to
remain anonymous. Notwithstanding the foregoing, the North Carolina State
Bar will reveal the identity of a reporting attorney or judge to the respondent
attorney where such disclosure is required by law, or by considerations of due
process or where identification of the reporting attorney or judge is essential to
preparation of the attorney’s defense to the grievance and/or a formal disciplinary
complaint.

(e) Grievances must be instituted by the filing of a written or oral grievance
with the North Carolina State Bar Grievance Committee or a district bar
Grievance Committee within six years from the accrual of the offense, provided
that grievances alleging fraud by a lawyer or an offense the discovery of which has
been prevented by concealment by the accused lawyer shall not be barred until
six years from the accrual of the offense or one year after discovery of the offense
by the aggrieved party or by the North Carolina State Bar counsel, whichever is
later. Notwithstanding the foregoing, grievances which allege felonious criminal
misconduct may be filed with the Grievance Committee at any time.

(f) The counsel may decline to investigate the following allegations:
(1) that a member provided ineffective assistance of counsel in a criminal
case, unless a court has granted a motion for appropriate relief based upon
the member's conduct;
(2) that a plea entered in a criminal case was not made voluntarily and
knowingly, unless a court granted a motion for appropriate relief based
upon the member's conduct; 
(3) that a member's advice or strategy in a civil or criminal matter was inad-
equate or ineffective.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended February 20, 1995, October 1, 2003

.0112  Investigations:  Initial  Determination
(a) Subject to the policy supervision of the council and the control of the

chairperson of the Grievance Committee, the counsel, or other personnel under
the authority of the counsel, will investigate the grievance and submit to the
chairperson of the Grievance Committee a report detailing the findings of the
investigation.

(b) As soon as practicable after the receipt of the initial or any interim report
of the counsel concerning any grievance, the chairperson of the Grievance
Committee may 

(1) treat the report as a final report; 
(2) direct the counsel to conduct further investigation, including contact-
ing the respondent in writing or otherwise; or 
(3) send a letter of notice to the respondent.

(c) If a letter of notice is sent to the respondent, it will be by certified mail
and will direct that a response be made within 15 days of receipt of the letter of

notice. Such response will be a full and fair disclosure of all the facts and cir-
cumstances pertaining to the alleged misconduct. The counsel will provide the
respondent with a copy of the grievance upon request, except where the com-
plainant requests to remain anonymous pursuant to Rule .0111(d) of this sub-
chapter.

(d) The counsel may provide a copy of the respondent’s response(s) to the let-
ter of notice to the complaining party unless the respondent objects thereto in
writing.

(e) After a response to a letter of notice is received, the counsel may conduct
further investigation or terminate the investigation, subject to the control of the
chairperson of the Grievance Committee.

(f) For reasonable cause, the chairperson of the Grievance Committee may
issue subpoenas to compel the attendance of witnesses, including the respondent,
for examination concerning the grievance and may compel the production of
books, papers, and other documents or writings deemed necessary or material to
the inquiry. Each subpoena will be issued by the chairperson of the Grievance
Committee, or by the secretary at the direction of the chairperson. The counsel,
deputy counsel, investigator, or any members of the Grievance Committee des-
ignated by the chairperson may examine any such witness under oath or other-
wise.

(g) As soon as practicable after the receipt of the final report of the counsel or
the termination of an investigation, the chairperson will convene the Grievance
Committee to consider the grievance except as otherwise provided in these rules.

(h) The investigation into the conduct of an attorney will not be abated by
the failure of the complainant to sign a grievance, settlement, compromise, or
restitution. The chairperson of the Grievance Committee may dismiss a griev-
ance upon request of the complainant and with consent of counsel where it
appears that there is no probable cause to believe that the respondent has violat-
ed the Revised Rules of Professional Conduct. 

(i) If at any time prior to a finding of probable cause, the chairperson of the
Grievance Committee, upon the recommendation of the counsel or the
Grievance Committee, determines that the alleged misconduct is primarily
attributable to the respondent's failure to employ sound law office management
techniques and procedures, the chairperson of the Grievance Committee may,
with the respondent's consent, refer the case to a program of law office manage-
ment training approved by the State Bar. The respondent will then be required
to complete a course of training in law office management prescribed by the
chairperson of the Grievance Committee which may include a comprehensive
site audit of the respondent's records and procedures as well as continuing legal
education seminars. If the respondent successfully completes the rehabilitation
program, the Grievance Committee can consider that as a mitigating factor and
may, for good cause shown, dismiss the grievance. If the respondent fails to coop-
erate with the training program's employees or fails to complete the prescribed
training, that will be reported to the chairperson of the Grievance Committee
and the investigation of the original grievance shall resume.

(j) If at any time before a finding of probable cause, the Grievance
Committee determines that the alleged misconduct is primarily attributable to
the respondent's substance abuse or mental health problem, the Committee may
refer the matter to the Lawyer Assistance Program Board.  The respondent must
consent to the referral and must waive any right of confidentiality that the
respondent might otherwise have had regarding communications with persons
acting under the supervision of the Lawyer Assistance Program Board.

If the respondent successfully completes the rehabilitation program, the
Grievance Committee can consider that as a mitigating factor and may, for good
cause shown, dismiss the grievance.  If the respondent fails to complete the reha-
bilitation program or fails to cooperate with the Lawyer Assistance Program
Board, the failure will be reported to the chairperson of the Grievance
Committee and the investigation of the grievance will resume.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended February 20, 1995, March 6, 1997, December 20, 2000, March

6, 2002

.0113  Proceedings  before  the  Grievance  Committee
(a) The Grievance Committee or any of its panels acting as the Grievance

Committee with respect to grievances referred to it by the chairperson of the
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Grievance Committee will determine whether there is probable cause to believe
that a respondent is guilty of misconduct justifying disciplinary action. In its dis-
cretion, the Grievance Committee or a panel thereof may find probable cause
regardless of whether the respondent has been served with a written letter of
notice. The respondent may waive the necessity of a finding of probable cause
with the consent of the counsel and the chairperson of the Grievance
Committee. A decision of a panel of the committee may not be appealed to the
Grievance Committee as a whole or to another panel (except as provided in 27
N.C.A.C. 1A, .0701(a)(3)).

(b) The chairperson of the Grievance Committee will have the power to
administer oaths and affirmations.

(c) The chairperson will keep a record of the Grievance Committee’s deter-
mination concerning each grievance and file the record with the secretary.

(d) The chairperson will have the power to subpoena witnesses, to compel
their attendance, and compel the production of books, papers, and other docu-
ments deemed necessary or material to any preliminary hearing. The chairperson
may designate the secretary to issue such subpoenas.

(e) The counsel and deputy counsel, the witness under examination, inter-
preters when needed, and, if deemed necessary, a stenographer or operator of a
recording device may be present while the committee is in session and deliberat-
ing, but no persons other than members may be present while the committee is
voting.

(f) The results of any deliberation by the Grievance Committee will be dis-
closed to the counsel and the secretary for use in the performance of their duties.
Otherwise, a member of the committee, the staff of the North Carolina State
Bar, any interpreter, stenographer, operator of a recording device, or any typist
who transcribes recorded testimony may disclose matters occurring before the
committee only when so directed by the committee or a court of record.

(g) At any preliminary hearing held by the Grievance Committee, a quorum
of one-half of the members will be required to conduct any business. Affirmative
vote of a majority of members present will be necessary to find that probable
cause exists. The chairperson will not be counted for quorum purposes and will
be eligible to vote regarding the disposition of any grievance only in case of a tie
among the regular voting members.

(h) If probable cause is found and the committee determines that a hearing
is necessary, the chairperson will direct the counsel to prepare and file a com-
plaint against the defendant. If the committee finds probable cause but deter-
mines that no hearing is necessary, it will direct the counsel to prepare for the
chairperson’s signature an admonition, reprimand, or censure. If no probable
cause is found, the grievance will be dismissed or dismissed with a letter of warn-
ing or a letter of caution.

(i) If no probable cause is found but it is determined by the Grievance
Committee that the conduct of the respondent is unprofessional or not in accord
with accepted professional practice, the committee may issue a letter of caution
to the respondent recommending that the respondent be more professional in his
or her practice in one or more ways which are to be specifically identified.

(j) Letters of warning 
(1) If no probable cause is found but it is determined by the Grievance
Committee that the conduct of the respondent is an unintentional, minor,
or technical violation of the Rules of Professional Conduct, the committee
may issue a letter of warning to the respondent. The letter of warning will
advise the respondent that he or she may be subject to discipline if such
conduct is continued or repeated. The letter will specify in one or more
ways the conduct or practice for which the respondent is being warned.
The letter of warning will not constitute discipline of the respondent. 
(2) A copy of the letter of warning will be maintained in the office of the
counsel for three years. If relevant, a copy of the letter of warning may be
offered into evidence in any proceeding filed against the respondent before
the commission within three years after the letter of warning is issued to the
respondent. In every case filed against the respondent before the commis-
sion within three years after the letter of warning is issued to the respon-
dent, the letter of warning may be introduced into evidence as an aggra-
vating factor concerning the issue of what disciplinary sanction should be
imposed. A copy of the letter of warning may be disclosed to the Grievance
Committee if another grievance is filed against the respondent within three
years after the letter of warning is issued to the respondent. 

(3) A copy of the letter of warning will be served upon the respondent in
person or by certified mail. A respondent who cannot, with due diligence,
be served by certified mail or personal service shall be deemed served by the
mailing of a copy of the letter of warning to the respondent's last known
address on file with the NC State Bar. Service shall be deemed complete
upon deposit of the letter of warning in a postpaid, properly addressed
wrapper in a post office or official depository under the exclusive care and
custody of the United States Postal Service. Within 15 days after service the
respondent may refuse the letter of warning and request a hearing before
the commission to determine whether a violation of the Rules of
Professional Conduct has occurred. Such refusal and request will be in writ-
ing, addressed to the Grievance Committee, and served on the secretary by
certified mail, return receipt requested. The refusal will state that the letter
of warning is refused. If a refusal and request are not served within 15 days
after service upon the respondent of the letter of warning, the letter of
warning will be deemed accepted by the respondent. An extension of time
may be granted by the chairperson of the Grievance Committee for good
cause shown. 
(4) In cases in which the respondent refuses the letter of warning, the coun-
sel will prepare and file a complaint against the respondent for a hearing
pursuant to Rule .0114 of this subchapter.

(k) Admonitions and Reprimands 
(1) If probable cause is found but it is determined by the Grievance
Committee that a complaint and hearing are not warranted, the commit-
tee may issue an admonition or reprimand to the defendant, depending
upon the seriousness of the violation of the Rules of Professional Conduct.
A record of such admonition or reprimand will be maintained in the office
of the secretary. 
(2) A copy of the admonition or reprimand will be served upon the defen-
dant in person or by certified mail. A defendant who cannot, with due dili-
gence, be served by certified mail or personal service shall be deemed served
by the mailing of a copy of the admonition or reprimand to the defendant's
last known address on file with the NC State Bar. Service shall be deemed
complete upon deposit of the admonition or reprimand in a postpaid,
properly addressed wrapper in a post office or official depository under the
exclusive care and custody of the United States Postal Service.
(3) Within 15 days after service the defendant may refuse the admonition
or reprimand and request a hearing before the commission. Such refusal
and request will be in writing, addressed to the Grievance Committee, and
served upon the secretary by certified mail, return receipt requested. The
refusal will state that the admonition or reprimand is refused.
(4) In cases in which the defendant refuses an admonition or reprimand,
the counsel will prepare and file a complaint against the defendant pursuant
to Rule .0114 of this subchapter. If a refusal and request are not served
upon the secretary within 15 days after service upon the defendant of the
admonition or reprimand, the admonition or reprimand will be deemed
accepted by the defendant. An extension of time may be granted by the
chairperson of the Grievance Committee for good cause shown. 

(l) Censures 
(1) If probable cause is found and the Grievance Committee determines
that the defendant has violated one or more provisions of the Rules of
Professional Conduct and has caused significant harm or significant poten-
tial harm to a client, the administration of justice, the profession, or a mem-
ber of the public, but the misconduct does not require suspension of the
defendant’s license, the committee will issue a notice of proposed censure
and a proposed censure to the defendant. 
(2) A copy of the notice and the proposed censure will be served upon the
defendant in person or by certified mail. A defendant who cannot, with
due diligence, be served by certified mail or personal service shall be
deemed served by the mailing of a copy of the notice and proposed censure
to the defendant's last known address on file with the NC State Bar. Service
shall be deemed complete upon deposit of the notice and proposed censure
in a postpaid, properly addressed wrapper in a post office or official depos-
itory under the exclusive care and custody of the United States Postal
Service. The defendant must be advised that he or she may accept the cen-
sure within 15 days after service upon him or her or a formal complaint will
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be filed before the commission. 
(3) The defendant’s acceptance must be in writing, addressed to the
Grievance Committee, and served on the secretary by certified mail, return
receipt requested. Once the censure is accepted by the defendant, the dis-
cipline becomes public and must be filed as provided by Rule .0123(a)(3)
of this subchapter. 
(4) If the defendant does not accept the censure, the counsel will file a com-
plaint against the defendant pursuant to Rule .0114 of this subchapter.

(m) Formal complaints will be issued in the name of the North Carolina State
Bar as plaintiff and signed by the chairperson of the Grievance Committee.
Amendments to complaints may be signed by the counsel alone, with the
approval of the chairperson of the Grievance Committee.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28 
Readopted Effective December 8, 1994
Amended March 3, 1999, February 3, 2000

.0114  Formal  Hearing
(a) Complaints will be filed with the secretary. The secretary will cause a sum-

mons and a copy of the complaint to be served upon the defendant and there-
after a copy of the complaint will be delivered to the chairperson of the com-
mission, informing the chairperson of the date service on the defendant was
effected.

(b) Service of complaints and summonses and other documents or papers
will be accomplished as set forth in the North Carolina Rules of Civil Procedure.

(c) Complaints in disciplinary actions will allege the charges with sufficient
precision to clearly apprise the defendant of the conduct which is the subject of
the complaint.

(d) Within 14 days of the receipt of return of service of a complaint by the
secretary, the chairperson of the commission will designate a hearing committee
from among the commission members. The chairperson will notify the counsel
and the defendant of the composition of the hearing committee. Such notice will
also contain the time and place determined by the chairperson for the hearing to
commence. The commencement of the hearing will be initially scheduled not
less than 60 nor more than 90 days from the date of service of the complaint
upon the defendant, unless one or more subsequent complaints have been served
on the defendant within 90 days from the date of service of the first or a pre-
ceding complaint. When one or more subsequent complaints have been served
on the defendant within 90 days from the date of service of the first or a pre-
ceding complaint, the chairperson of the commission may consolidate the cases
for hearing, and the hearing will be initially scheduled not less than 60 nor more
than 90 days from the date of service of the last complaint upon the defendant.

(e) Within 20 days after the service of the complaint, unless further time is
allowed by the chairperson of the hearing committee upon good cause shown,
the defendant will file an answer to the complaint with the secretary and will
serve a copy on the counsel.

(f) Failure to file an answer admitting, denying or explaining the complaint
or asserting the grounds for failing to do so, within the time limited or extend-
ed, will be grounds for entry of the defendant’s default and in such case the alle-
gations contained in the complaint will be deemed admitted. The secretary will
enter the defendant’s default when the fact of default is made to appear by
motion of the counsel or otherwise. The counsel may thereupon apply to the
hearing committee for a default order imposing discipline, and the hearing com-
mittee will thereupon enter an order, make findings of fact and conclusions of
law based on the admissions, and order the discipline deemed appropriate. The
hearing committee may, in its discretion, hear such additional evidence as it
deems necessary prior to entering the order of discipline. For good cause shown,
the hearing committee may set aside the secretary’s entry of default. After an
order imposing discipline has been entered by the hearing committee upon the
defendant’s default, the hearing committee may set aside the order in accordance
with Rule 60(b) of the North Carolina Rules of Civil Procedure.

(g) Discovery will be available to the parties in accordance with the North
Carolina Rules of Civil Procedure. Any discovery undertaken must be complet-
ed before the date scheduled for commencement of the hearing unless the time
for discovery is extended for good cause shown by the chairperson of the hearing
committee. The chairperson of the hearing committee may thereupon reset the
time for the hearing to commence to accommodate completion of reasonable

discovery.
(h) The parties may meet by mutual consent prior to the hearing on the com-

plaint to discuss the possibility of settlement of the case or the stipulation of any
issues, facts, or matters of law. Any proposed settlement of the case will be sub-
ject to the approval of the hearing committee. If the committee rejects a proposed
settlement, another hearing committee must be empaneled to try the case, unless
all parties consent to proceed with the original committee. The parties may sub-
mit a proposed settlement to a second hearing committee, but the parties shall
not have the right to request a third hearing committee if the settlement order is
rejected by the second hearing committee. The second hearing committee shall
either accept the settlement proposal or hear the disciplinary matter.

(i) At the discretion of the chairperson of the hearing committee, and upon
five days’ notice to parties, a conference may be ordered before the date set for
commencement of the hearing for the purpose of obtaining admissions or oth-
erwise narrowing the issues presented by the pleadings. Such conference may be
held before any member of the committee designated by its chairperson, who
shall have the power to issue such orders as may be appropriate. At any confer-
ence which may be held to expedite the orderly conduct and disposition of any
hearing, there may be considered, in addition to any offers of settlement or pro-
posals of adjustment, the following: 

(1) the simplification of the issues; 
(2) the exchange of exhibits proposed to be offered in evidence; 
(3) the stipulation of facts not remaining in dispute or the authenticity of
documents; 
(4) the limitation of the number of witnesses; 
(5) the discovery or production of data;
(6) such other matters as may properly be dealt with to aid in expediting
the orderly conduct and disposition of the proceeding.

The chairperson may impose sanctions as set out in Rule 37(b) of the N.C.
Rules of Civil Procedure against any party who willfully fails to comply with a
prehearing order issued pursuant to this section.

(j) The chairperson of the hearing committee, without consulting the other
committee members, may hear and dispose of all pretrial motions except
motions the granting of which would result in dismissal of the charges or final
judgment for either party. All motions which could result in dismissal of the
charges or final judgment for either party will be decided by a majority of the
members of the hearing committee. Any pretrial motion may be decided on the
basis of the parties’ written submissions. Oral argument may be allowed in the
discretion of the chairperson of the hearing committee.

(k) The initial hearing date as set by the chairperson in accordance with Rule
.0114(d) above may be reset by the chairperson, and said initial hearing or reset
hearing may be continued by the chairperson of the hearing committee for good
cause shown.

(l) After a hearing has commenced, no continuances other than an adjourn-
ment from day to day will be granted, except to await the filing of a controlling
decision of an appellate court, by consent of all parties, or where extreme hard-
ship would result in the absence of a continuance.

(m) The defendant will appear in person before the hearing committee at the
time and place named by the chairperson. The hearing will be open to the pub-
lic except that for good cause shown the chairperson of the hearing committee
may exclude from the hearing room all persons except the parties, counsel, and
those engaged in the hearing. No hearing will be closed to the public over the
objection of the defendant. The defendant will, except as otherwise provided by
law, be competent and compellable to give evidence for either of the parties. The
defendant may be represented by counsel, who will enter an appearance.

(n) Pleadings and proceedings before a hearing committee will conform as
nearly as practicable with requirements of the North Carolina Rules of Civil
Procedure and for trials of nonjury civil causes in the superior courts except as
otherwise provided herein.

(o) Pleadings or other documents in formal proceedings required or permit-
ted to be filed under these rules must be received for filing by the secretary with-
in the time limits, if any, for such filing. The date of receipt by the secretary, and
not the date of deposit in the mails, is determinative.

(p) All papers presented to the commission for filing will be on letter size
paper (8 1/2 x 11 inches) with the exception of exhibits. The secretary will
require a party to refile any paper that does not conform to this size.
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(q) When a defendant appears in his or her own behalf in a proceeding, the
defendant will file with the secretary, with proof of delivery of a copy to the coun-
sel, an address at which any notice or other written communication required to
be served upon the defendant may be sent, if such address differs from that last
reported to the secretary by the defendant.

(r) When a defendant is represented by counsel in a proceeding, counsel will
file with the secretary, with proof of delivery of a copy to the counsel, a written
notice of such appearance which will state his or her name, address and telephone
number, the name and address of the defendant on whose behalf he or she
appears, and the caption and docket number of the proceeding. Any additional
notice or other written communication required to be served on or furnished to
a defendant during the pendency of the hearing may be sent to the counsel of
record for such defendant at the stated address of the counsel in lieu of trans-
mission to the defendant.

(s) The hearing committee will have the power to subpoena witnesses and
compel their attendance, and to compel the production of books, papers, and
other documents deemed necessary or material to any hearing. Such process will
be issued in the name of the committee by its chairperson, or the chairperson
may designate the secretary of the North Carolina State Bar to issue such process.
Both parties have the right to invoke the powers of the committee with respect
to compulsory process for witnesses and for the production of books, papers, and
other writings and documents.

(t) In any hearing admissibility of evidence will be governed by the rules of
evidence applicable in the superior court of the state at the time of the hearing.
The chairperson of the hearing committee will rule on the admissibility of evi-
dence, subject to the right of any member of the hearing committee to question
the ruling. If a member of the hearing committee challenges a ruling relating to
admissibility of evidence, the question will be decided by majority vote of the
hearing committee.

(u) If the hearing committee finds that the charges of misconduct are not
established by clear, cogent, and convincing evidence, it will enter an order dis-
missing the complaint. If the hearing committee finds that the charges of mis-
conduct are established by clear, cogent, and convincing evidence, the hearing
committee will enter an order of discipline. In either instance, the committee will
file an order which will include the committee’s findings of fact and conclusions
of law.

(v) The secretary will ensure that a complete record is made of the evidence
received during the course of all hearings before the commission as provided by
G.S. 7A-95 for trials in the superior court. The secretary will preserve the record
and the pleadings, exhibits, and briefs of the parties.

(w) If the charges of misconduct are established, the hearing committee will
then consider any evidence relevant to the discipline to be imposed, including
the record of all previous misconduct for which the defendant has been disci-
plined in this state or any other jurisdiction and any evidence in aggravation or
mitigation of the offense. 

(1) The hearing committee may consider aggravating factors in imposing
discipline in any disciplinary case, including the following factors: 

(A) prior disciplinary offenses; 
(B) dishonest or selfish motive; 
(C) a pattern of misconduct; 
(D) multiple offenses; 
(E) bad faith obstruction of the disciplinary proceedings by intentional-
ly failing to comply with rules or orders of the disciplinary agency; 
(F) submission of false evidence, false statements, or other deceptive prac-
tices during the disciplinary process; 
(G) refusal to acknowledge wrongful nature of conduct; 
(H) vulnerability of victim; 
(I) substantial experience in the practice of law; 
(J) indifference to making restitution; 
(K) issuance of a letter of warning to the defendant within the three years
immediately preceding the filing of the complaint. 

(2) The hearing committee may consider mitigating factors in imposing
discipline in any disciplinary case, including the following factors: 

(A) absence of a prior disciplinary record;
(B) absence of a dishonest or selfish motive; 
(C) personal or emotional problems; 

(D) timely good faith efforts to make restitution or to rectify conse-
quences of misconduct; 
(E) full and free disclosure to the hearing committee or cooperative atti-
tude toward proceedings; 
(F) inexperience in the practice of law; 
(G) character or reputation; 
(H) physical or mental disability or impairment; 
(I) delay in disciplinary proceedings through no fault of the defendant
attorney; 
(J) interim rehabilitation; 
(K) imposition of other penalties or sanctions; 
(L) remorse; 
(M) remoteness of prior offenses.

(x) In any case in which a period of suspension is stayed upon compliance by
the defendant with conditions, the commission will retain jurisdiction of the
matter until all conditions are satisfied. If, during the period the stay is in effect,
the counsel receives information tending to show that a condition has been vio-
lated, the counsel may, with the consent of the chairperson of the Grievance
Committee, file a motion in the cause with the secretary specifying the violation
and seeking an order requiring the defendant to show cause why the stay should
not be lifted and the suspension activated for violation of the condition. The
counsel will also serve a copy of any such motion upon the defendant. The sec-
retary will promptly transmit the motion to the chairperson of the commission
who, if he or she enters an order to show cause, will appoint a hearing commit-
tee as provided in Rule .0108(a)(2) of this subchapter, appointing the members
of the hearing committee that originally heard the matter wherever practicable.
The chairperson of the commission will also schedule a time and a place for a
hearing and notify the counsel and the defendant of the composition of the hear-
ing committee and the time and place for the hearing. After such a hearing, the
hearing committee may enter an order lifting the stay and activating the suspen-
sion, or any portion thereof, and taxing the defendant with the costs, if it finds
that the North Carolina State Bar has proven, by the greater weight of the evi-
dence, that the defendant has violated a condition. If the hearing committee
finds that the North Carolina State Bar has not carried its burden, then it will
enter an order continuing the stay. In any event, the hearing committee will
include in its order findings of fact and conclusions of law in support of its deci-
sion.

(y) All reports and orders of the hearing committee will be signed by the
members of the committee, or by the chairperson of the committee on behalf of
the committee, and will be filed with the secretary. The copy to the defendant
will be served by certified mail, return receipt requested or personal service. A
defendant who cannot, with due diligence, be served by certified mail or personal
service shall be deemed served by the mailing of a copy of the order to the defen-
dant’s last known address on file with the N.C. State Bar. Service by mail shall be
deemed complete upon deposit of the report or order enclosed in a postpaid,
properly addressed wrapper in a post office or official depository under the exclu-
sive care and custody of the United States Postal Service.

(z) Posttrial Motions 
(1) Consent Orders After Trial - At any time after a disciplinary hearing and
prior to the execution of the committee’s final order pursuant to Rule
.0114(y) above, the committee may, with the consent of the parties, amend
its decision regarding the findings of fact, conclusions of law, or the disci-
plinary sanction imposed. 
(2) New Trials and Amendment of Judgments 

(A) As provided in Rule .0114(z)(2)(B) below, following a disciplinary
hearing before the commission, either party may request a new trial or
amendment of the hearing committee’s final order, based on any of the
grounds set out in Rule 59 of the North Carolina Rules of Civil
Procedure. 
(B) A motion for a new trial or amendment of judgment will be served,
in writing, on the chairperson of the hearing committee which heard the
disciplinary case no later than 20 days after service of the final order
upon the defendant. Supporting affidavits, if any, and a memorandum
setting forth the basis of the motion together with supporting authori-
ties, will be filed with the motion. 
(C) The opposing party will have 20 days from service of the motion to
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file a written response, any reply affidavits, and a memorandum with
supporting authorities. 
(D) The hearing committee may rule on the motion based on the par-
ties’ written submissions or may, in its discretion, permit the parties to
present oral argument. 

(3) Relief from Judgment or Order 
(A) Following a disciplinary proceeding before the commission, either
party may file a motion for relief from the final judgment or order, based
on any of the grounds set out in Rule 60 of the North Carolina Rules of
Civil Procedure. 
(B) Motions made under Rule .0114(z)(2)(B) above will be made no
later than one year after the effective date of the order from which relief
is sought. Motions pursuant to this section will be heard and decided in
the same manner as motions submitted pursuant to Rule .0114(z)(2)
above. 

(4) Effect of Filing Motion - The filing of a motion under Rule .0114(z)(2)
above or Rule .0114(z)(3) above will not automatically stay or otherwise
affect the effective date of an order of the commission.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28; G.S. 84-28.1;
G.S. 84-29; G.S. 84-30; G.S. 84-32(a) 

Readopted Effective December 8, 1994
Amended October 2, 1997

.0115  Effect  of  a  Finding  of  Guilt  in  Any  Criminal  Case
(a) Any member who has been found guilty of or has tendered and has had

accepted a plea of guilty or no contest to a criminal offense showing profession-
al unfitness in any state or federal court, may be suspended from the practice of
law as set out in Rule .0115(d) below.

(b) A certificate of the conviction of an attorney for any crime or a certificate
of the judgment entered against an attorney where a plea of nolo contendere or
no contest has been accepted by a court will be conclusive evidence of guilt of
that crime in any disciplinary proceeding instituted against a member.

(c) Upon the receipt of a certified copy of a jury verdict showing a verdict of
guilty, a certificate of the conviction of a member of a criminal offense showing
professional unfitness, or a certificate of the judgment entered against an attor-
ney where a plea of nolo contendere or no contest has been accepted by a court,
the Grievance Committee, at its next meeting following notification of the con-
viction, may authorize the filing of a complaint if one is not pending.  In the
hearing on such complaint, the sole issue to be determined will be the extent of
the discipline to be imposed.  The attorney may be disciplined based upon the
conviction without awaiting the outcome of any appeals of the conviction or
judgment, unless the attorney has obtained a stay of the disciplinary action as set
out in G.S. §84-28(d1).  Such a stay shall not prevent the North Carolina State
Bar from proceeding with a disciplinary proceeding against the attorney based
upon the same underlying facts or events that were the subject of the criminal
proceeding.

(d) Upon the receipt of a certificate of conviction of a member of a criminal
offense showing professional unfitness, or a certified copy of a plea of guilty or
no contest to such an offense, or a certified copy of a jury verdict showing a ver-
dict of guilty to such an offense, the commission chairperson may, in the chair-
person's discretion, enter an order suspending the member pending the disposi-
tion of the disciplinary proceeding against the member before the commission.
The provisions of Rule .0124(c) of this subchapter will apply to the suspension.

(e) Upon the receipt of a certificate of conviction of a member of a criminal
offense which does not show professional unfitness, or a certificate of judgment
against a member upon a plea of no contest to such an offense, or a certified copy
of a jury verdict showing a verdict of guilty to such an offense, the Grievance
Committee will take whatever action, including authorizing the filing of a com-
plaint, it may deem appropriate. In a hearing on any such complaint, the sole
issue to be determined will be the extent of the discipline to be imposed.  The
attorney may be disciplined based upon the conviction without awaiting the out-
come of any appeals of the conviction or judgment, unless the attorney has
obtained a stay of the disciplinary action as set out in G.S. §84-28(d1).  Such a
stay shall not prevent the North Carolina State Bar from proceeding with a dis-
ciplinary proceeding against the attorney based upon the same underlying facts
or events that were the subject of the criminal proceeding.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28 
Readopted Effective December 8, 1994
Amended November 7, 1996, March 6, 1997, December 30, 1998,

February 3, 2000

.0116  Reciprocal  Discipline  &  Disability  Proceedings
(a) All members who have been disciplined in any state or federal court for a

violation of the Rules of Professional Conduct in effect in such state or federal
court or who have been transferred to disability inactive status or its equivalent
will inform the secretary of such action in writing no later than 30 days after
entry of the order of discipline or transfer to disability inactive status. Failure to
make the report required in this section may subject the member to profession-
al discipline as set out in Rule 8.3 of the Revised Rules of Professional Conduct.

(b) Except as provided in subsection (c) below which applies to disciplinary
proceedings in certain federal courts, reciprocal discipline and disability pro-
ceedings will be administered as follows: 

(1) Upon receipt of a certified copy of an order demonstrating that a mem-
ber has been disciplined or transferred to disability inactive status or its
equivalent in another jurisdiction, state or federal, the Grievance
Committee will forthwith issue a notice directed to the member contain-
ing a copy of the order from the other jurisdiction and an order directing
that the member inform the committee within 30 days from service of the
notice of any claim by the member that the imposition of the identical dis-
cipline or an order transferring the member to disability inactive status in
this state would be unwarranted and the reasons therefor. This notice is to
be served on the member in accordance with the provisions of Rule 4 of the
North Carolina Rules of Civil Procedure.
(2) If the discipline or transfer order imposed in the other jurisdiction has
been stayed, any reciprocal discipline or transfer to disability inactive status
imposed in this state will be deferred until such stay expires. 
(3) Upon the expiration of 30 days from service of the notice issued pur-
suant to the provisions of Rule .0116(b)(1) above, the chairperson of the
Grievance Committee will impose the identical discipline or enter an order
transferring the member to disability inactive status unless the Grievance
Committee concludes

(A) that the procedure was so lacking in notice or opportunity to be
heard as to constitute a deprivation of due process; or
(B) that there was such an infirmity of proof establishing the misconduct
as to give rise to the clear conviction that the Grievance Committee could
not, consistent with its duty, accept as final the conclusion on that sub-
ject; 
(C) that the imposition of the same discipline would result in grave injus-
tice; or
(D) that the misconduct established warrants substantially different dis-
cipline in this state; or
(E) that the reason for the original transfer to disability inactive status no
longer exists.

(4) Where the Grievance Committee determines that any of the elements
listed in Rule .0116(b)(3) above exist, the committee will dismiss the case
or direct that a complaint be filed. 
(5) If the elements listed in Rule .0116(b)(3) above are found not to exist,
a final adjudication in another jurisdiction that an attorney has been guilty
of misconduct or should be transferred to disability inactive status will
establish the misconduct or disability for purposes of reciprocal discipline
or disability proceedings in this state.

(c) Reciprocal discipline with certain federal courts will be administered as
follows: 

(1) Upon receipt of a certified copy of an order demonstrating that a mem-
ber has been disciplined in a United States District Court in North
Carolina, in the United States Fourth Circuit Court of Appeals, or in the
United States Supreme Court, the chairperson of the Grievance
Committee will forthwith issue a notice directed to the member. The
notice will contain a copy of the order from the court and an order direct-
ing the member to inform the committee within 10 days from service of
the notice whether the member will accept reciprocal discipline which is
substantially similar to that imposed by the federal court. This notice is to
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be served on the member in accordance with the provisions of Rule 4 of the
North Carolina Rules of Civil Procedure. The member will have 30 days
from service of the notice to file a written challenge with the committee on
the grounds that the imposition of discipline by the North Carolina State
Bar would be unwarranted because the facts found in the federal discipli-
nary proceeding do not involve conduct which violates the North Carolina
Rules of Professional Conduct. If the member notifies the North Carolina
State Bar within 10 days after service of the notice that he or she accepts
reciprocal discipline which is substantially similar to that imposed by the
federal court, substantially similar discipline will be ordered as provided in
Rule .0116(c)(2) below and will run concurrently with the discipline
ordered by the federal court. 
(2) If the member notifies the North Carolina State Bar of his or her accept-
ance of reciprocal discipline as provided in Rule .0116(c)(1) above the
chairperson of the Grievance Committee will execute an order of discipline
which is of a type permitted by these rules and which is substantially simi-
lar to that ordered by the federal court and will cause said order to be served
upon the member. 
(3) If the discipline imposed by the federal court has been stayed, any recip-
rocal discipline imposed by the North Carolina State Bar will be deferred
until such stay expires.
(4) Upon the expiration of 30 days from service of the notice issued pur-
suant to the provisions of Rule .0116(c)(1) above, the chairperson of the
Grievance Committee will enter an order of reciprocal discipline imposing
substantially similar discipline of a type permitted by these rules to be effec-
tive throughout North Carolina unless the member requests a hearing
before the Grievance Committee and at such hearing 

(A) the member demonstrates that the facts found in the federal discipli-
nary proceeding did not involve conduct which violates the North
Carolina Rules of Professional Conduct, in which event the case will be
dismissed; or 
(B) the Grievance Committee determines that the discipline imposed by
the federal court is not of a type described in Rule .0123(a) of this sub-
chapter and, therefore, cannot be imposed by the North Carolina State
Bar, in which event the Grievance Committee may dismiss the case or
direct that a complaint be filed in the commission. 

(5) All findings of fact in the federal disciplinary proceeding will be bind-
ing upon the North Carolina State Bar and the member. 
(6) Discipline imposed by any other federal court will be administered as
provided in Rule .0116(b) above.

(d) If the member fails to accept reciprocal discipline as provided in Rule
.0116(c) above or if a hearing is held before the Grievance Committee under
either Rule .0116(b) above or Rule .0116(c) above and the committee orders the
imposition of reciprocal discipline, such discipline will run from the date of serv-
ice of the final order of the chairperson of the Grievance Committee unless the
committee expressly provides otherwise.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28 
Readopted Effective December 8, 1994
Amended March 7, 1996

.0117  Surrender  of  License  While  Under  Investigation
(a) A member who is the subject of an investigation into allegations of mis-

conduct, but against whom no formal complaint has been filed before the com-
mission may tender his or her license to practice by delivering to the secretary for
transmittal to the council an affidavit stating that the member desires to resign
and that 

(1) the resignation is freely and voluntarily rendered, is not the result of
coercion or duress, and the member is fully aware of the implications of
submitting the resignation; 
(2) the member is aware that there is presently pending an investigation or
other proceedings regarding allegations that the member has been guilty of
misconduct, the nature of which will specifically be set forth; 
(3) the member acknowledges that the material facts upon which the griev-
ance is predicated are true; 
(4) the resignation is being submitted because the member knows that if
charges were predicated upon the misconduct under investigation, the

member could not successfully defend against them.
(b) The council may accept a member’s resignation only if the affidavit

required under Rule .0117(a) above satisfies the requirements stated therein and
the member has provided to the North Carolina State Bar all documents and
financial records required to be kept pursuant to the Rules of Professional
Conduct and requested by the counsel. If the council accepts a member’s resig-
nation, it will enter an order disbarring the member. The order of disbarment is
effective on the date the council accepts the member’s resignation.

(c) The order disbarring the member and the affidavit required under Rule
.0117(a) above are matters of public record.

(d) If a defendant against whom a formal complaint has been filed wishes to
consent to disbarment, the defendant may do so by filing an affidavit with the
chairperson of the commission. If the chairperson determines that the affidavit
meets the requirements set out above, the chairperson will accept the surrender
and issue an order of disbarment. The order of disbarment becomes effective 30
days after service of the order upon the defendant. If the affidavit does not meet
the requirements set out above, the consent to disbarment will not be accepted
and the disciplinary complaint will be heard pursuant to Rule .0114 of this sub-
chapter.

(e) After a member tenders his or her license or consents to disbarment under
this section the member may not undertake any new legal matters. The member
may complete any legal matters which were pending on the date of the tender of
the affidavit or consent to disbarment which can be completed within 30 days.
The member has 30 days from the date on which the member tenders the affi-
davit of surrender or consent to disbarment in which to comply with all of the
duties set out in Rule .0124 of this subchapter.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28; G.S. 84-32(b) 
Readopted Effective December 8, 1994

.0118  Disability  Hearings
(a) Disability Proceedings 
Where Member Involuntarily Committed or Judicially Declared

Incompetent 
Where a member of the North Carolina State Bar has been judicially declared

incapacitated or mentally ill under the provisions of Chapter 122C of the
General Statutes or similar laws of any jurisdiction, the secretary, upon proper
proof of the fact, will enter an order transferring the member to disability inac-
tive status effective immediately and for an indefinite period until further order
of the commission. A copy of the order will be served upon the member, the
member’s guardian, or the director of the institution to which the member has
been committed.

(b) Disability Proceedings Initiated by the North Carolina State Bar 
(1) When the North Carolina State Bar obtains evidence that a member has
become disabled, the Grievance Committee will conduct a hearing in a
manner that will conform as nearly as is possible to the procedures set forth
in Rule .0113 of this subchapter. The Grievance Committee will determine
whether there is probable cause to believe that the member is disabled with-
in the meaning of Rule .0103(19) of this subchapter. If the committee finds
probable cause, a petition alleging disability will be filed in the name of the
North Carolina State Bar by the counsel and signed by the chairperson of
the Grievance Committee. 
(2) Whenever the counsel files a petition alleging the disability of a mem-
ber, the chairperson of the commission will appoint a hearing committee
as provided in Rule .0108(a)(2) of this subchapter to determine whether
such member is disabled. The hearing committee will conduct a hearing on
the petition in the same manner as a disciplinary proceeding under Rule
.0114 of this subchapter. The hearing will be open to the public. 
(3) The hearing committee may require the member to undergo psychi-
atric, physical, or other medical examination or testing by qualified med-
ical experts selected by the hearing committee. 
(4) In any proceeding seeking a transfer to disability inactive status under
this rule, the North Carolina State Bar will have the burden of proving by
clear, cogent, and convincing evidence that the member is disabled within
the meaning of Rule .0103(19) of this subchapter. 
(5) The hearing committee may appoint an attorney to represent the mem-
ber in a disability proceeding, if the hearing committee concludes that jus-
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tice so requires. 
(6) If the hearing committee finds that the member is disabled, the com-
mittee will enter an order transferring the member to disability inactive sta-
tus. The order of transfer will become effective immediately. A copy of the
order will be served upon the member or the member’s guardian or attor-
ney.

(c) Disability Proceedings Where Defendant Alleges Disability in
Disciplinary Proceeding 

(1) If, during the course of a disciplinary proceeding, the defendant con-
tends that he or she is disabled within the meaning of Rule .0103(19) of
this subchapter, the disciplinary proceeding will be stayed pending a deter-
mination by the hearing committee whether such disability exists. The
defendant will be immediately transferred to disability inactive status pend-
ing the conclusion of the disability hearing. 
(2) The hearing committee scheduled to hear the disciplinary charges will
hold the disability proceeding. The hearing will be conducted pursuant to
the procedures outlined in Rule .0118(b)(3) and (5)-(6) above. 
(3) The defendant will have the burden of proving by clear, cogent, and
convincing evidence that he or she is disabled within the meaning of Rule
.0103(19) of this subchapter. If the hearing committee concludes that the
defendant is disabled, the disciplinary proceedings will be stayed as long as
the defendant remains in disability inactive status. 
(4) If the hearing committee determines that the defendant is not disabled,
the chairperson of the hearing committee will set a date for resumption of
the disciplinary proceeding.

(d) Disability Hearings Initiated by a Hearing Committee
(1) If, during the pendency of a disciplinary proceeding a majority of the
members of the hearing committee find reason to believe that the defen-
dant is disabled, the committee will enter an order staying the disciplinary
proceeding until the question of disability can be determined by the com-
mittee in accordance with the procedures set out in Rules .0118(b)(2)-(6)
above. The State Bar will have the burden of proving by clear, cogent, and
convincing evidence that the defendant is disabled within the meaning of
Rule .0103(19) of this subchapter. 
(2) If the hearing committee determines that the defendant is not disabled,
the chairperson of the hearing committee will set a date for resumption of
the disciplinary proceeding.
(3) If the hearing committee determines that the defendant is disabled, the
disciplinary proceeding will be stayed as long as the defendant remains in
disability inactive status. If the defendant is returned to active status by the
commission, the disciplinary proceeding will be rescheduled by the chair-
person of the commission.

(e) Fees and Costs 
The hearing committee may direct the member to pay the costs of the dis-

ability proceeding, including the cost of any medical examination and the fees of
any attorney appointed to represent the member.

(f) Preservation of Evidence 
In any case in which disciplinary proceedings against a defendant have been

stayed by reason of the defendant’s disability, counsel may continue to investigate
allegations of misconduct and may seek orders from the chairperson of the com-
mission to preserve evidence of any alleged professional misconduct by the dis-
abled defendant, including orders which permit the taking of depositions. The
chairperson may order appointment of counsel to represent the disabled defen-
dant when necessary to protect the interests of the disabled defendant.

(g) A member of the North Carolina State Bar may be transferred to disabil-
ity inactive status with the consent of the member, the counsel, and the chair-
person of the Grievance Committee.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28(g); G.S. 84-28.1;
G.S. 84-29; G.S. 84-30 

Readopted Effective December 8, 1994
Amended March 5, 1998, March 6, 2002

.0119  Enforcement  of  Powers
In addition to the other powers contained herein, in proceedings before any

committee or subcommittee of the Grievance Committee or the commission, if
any person refuses to respond to a subpoena, refuses to take the oath or affirma-

tion as a witness or thereafter refuses to be examined, refuses to obey any order
in aid of discovery, or refuses to obey any lawful order of the committee con-
tained in its decision rendered after hearing, the counsel or secretary may apply
to the appropriate court for an order directing that person to comply by taking
the requisite action.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28(i) 
Readopted Effective December 8, 1994
Amended March 6, 2002

.0120  Notice  to  Member  of  Action  and  Dismissal
In every disciplinary case wherein the respondent has received a letter of

notice and the grievance has been dismissed, the respondent will be notified of
the dismissal by a letter by the chairperson of the Grievance Committee. The
chairperson will have discretion to give similar notice to the respondent in cases
wherein a letter of notice has not been issued but the chairperson deems such
notice to be appropriate.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0121  Notice  to  Complainant
(a) If the Grievance Committee finds probable cause and imposes discipline,

the chairperson of the Grievance Committee will notify the complainant of the
action of the committee.

(b) If the Grievance Committee finds probable cause and refers the matter to
the commission, the chairperson of the Grievance Committee will advise the
complainant that the grievance has been received and considered and has been
referred to the commission for hearing.

(c) If the Grievance Committee finds that there is no probable cause to
believe that misconduct occurred and votes to dismiss a grievance, the chairper-
son of the Grievance Committee will advise the complainant that the commit-
tee did not find probable cause to justify imposing discipline and dismissed the
grievance.

(d) If final action on a grievance is taken by the Grievance Committee in the
form of a letter of caution or a letter of warning, the chairperson of the Grievance
Committee will so advise the complainant. The communication to the com-
plainant will explain that the letter of caution or letter of warning is not a form
of discipline.

(e) If a grievance is referred to the Board of Continuing Legal Education, the
chairperson of the Grievance Committee will advise the complainant of that fact
and the reason for the referral. If the respondent successfully completes the pre-
scribed training and the grievance is dismissed, the chairperson of the Grievance
Committee will advise the complainant. If the respondent does not successfully
complete the prescribed course of training, the chairperson of the Grievance
Committee will advise the complainant that investigation of the original griev-
ance has resumed.

History Note: Statutory Authority G.S. 84-23;
Readopted Effective December 8, 1994
Amended March 7, 1996

.0122  Appointment  of  Counsel  to  Protect  Clients’  Interests  When  Attorney
Disappears,  Dies,  or  Is  Transferred  to  Disability  Inactive  Status

(a) Whenever a member of the North Carolina State Bar has been transferred
to disability inactive status, disappears, or dies and no partner or other member
of the North Carolina State Bar capable of protecting the interests of the attor-
ney’s clients is known to exist, the senior resident judge of the superior court in
the district of the member’s most recent address on file with the North Carolina
State Bar, if it is in this state, will be requested by the secretary to appoint an
attorney or attorneys to inventory the files of the member and to take action to
protect the interests of the member and his or her clients.

(b) Any member so appointed will not be permitted to disclose any infor-
mation contained in any files inventoried without the consent of the client to
whom such files relate except as necessary to carry out the order of the court
which appointed the attorney to make such inventory.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28(j) 
Readopted Effective December 8, 1994
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.0123  Imposition  of  Discipline;  Findings  of  Incapacity  or  Disability;  Notice  to
Courts

(a) Upon the final determination of a disciplinary proceeding wherein disci-
pline is imposed, one of the following actions will be taken:

(1) Admonition - An admonition will be prepared by the chairperson of the
Grievance Committee or the chairperson of the hearing committee
depending upon the agency ordering the admonition. The admonition will
be served upon the defendant. The admonition will not be recorded in the
judgment docket of the North Carolina State Bar. Where the admonition
is imposed by the Grievance Committee, the complainant will be notified
that the defendant has been admonished, but will not be entitled to a copy
of the admonition. An order of admonition imposed by the commission
will be a public document. 
(2) Reprimand - The chairperson of the Grievance Committee or chair-
person of the hearing committee depending upon the body ordering the
discipline, will file an order of reprimand with the secretary, who will record
the order on the judgment docket of the North Carolina State Bar and will
forward a copy to the complainant. 
(3) Censure, suspension, or disbarment - The chairperson of the hearing
committee will file the censure, order of suspension, or disbarment with the
secretary, who will record the order on the judgment docket of the North
Carolina State Bar and will forward a copy to the complainant. The secre-
tary will also cause a certified copy of the order to be entered upon the judg-
ment docket of the superior court of the county of the defendant’s last
known address and of any county where the defendant maintains an office.
A copy of the censure, order of suspension, or disbarment will also be sent
to the North Carolina Court of Appeals, the North Carolina Supreme
Court, the United States District Courts in North Carolina, the Fourth
Circuit Court of Appeals, and to the United States Supreme Court.
Censures imposed by the Grievance Committee will be filed by the com-
mittee chairperson with the secretary. Notice of the censure will be given to
the complainant and to the courts in the same manner as censures imposed
by the commission.

(b) Upon the final determination of incapacity or disability, the chairperson
of the hearing committee or the secretary, depending upon the agency entering
the order, will file with the secretary a copy of the order transferring the member
to disability inactive status. The secretary will cause a certified copy of the order
to be entered upon the judgment docket of the superior court of the county of
the disabled member’s last address on file with the North Carolina State Bar and
any county where the disabled member maintains an office and will forward a
copy of the order to the courts referred to in Rule .0123(a)(3) above.

History Note: Statutory Authority G.S. 84-23; G.S. 84-32(a) 
Readopted Effective December 8, 1994
Amended November 7, 1996

.0124  Obligations  of  Disbarred  or  Suspended  Attorneys
(a) A disbarred or suspended member of the North Carolina State Bar will

promptly notify by certified mail, return receipt requested, all clients being rep-
resented in pending matters of the disbarment or suspension, the reasons for the
disbarment or suspension, and consequent inability of the member to act as an
attorney after the effective date of disbarment or suspension and will advise such
clients to seek legal advice elsewhere. The written notice must be received by the
client before a disbarred or suspended attorney enters into any agreement with
or on behalf of any client to settle, compromise, or resolve any claim, dispute, or
lawsuit of the client. The disbarred or suspended attorney will take reasonable
steps to avoid foreseeable prejudice to the rights of his or her clients, including
promptly delivering all file materials and property to which the clients are enti-
tled to the clients or the clients’ substituted attorney. No disbarred or suspended
attorney will transfer active client files containing confidential information or
property to another attorney, nor may another attorney receive such files or prop-
erty, without prior written permission from the client.

(b) The disbarred or suspended member will withdraw from all pending
administrative or litigation matters before the effective date of the suspension or
disbarment and will follow all applicable laws and disciplinary rules regarding the
manner of withdrawal.

(c) In cases not governed by Rule .0117 of this subchapter, orders imposing

suspension or disbarment will be effective 30 days after being served upon the
defendant. In such cases, after entry of the disbarment or suspension order, the
disbarred or suspended attorney will not accept any new retainer or engage as
attorney for another in any new case or legal matter of any nature. However,
between the entry date of the order and its effective date, the member may com-
plete, on behalf of any client, matters which were pending on the entry date and
which can be completed before the effective date of the order.

(d) Within 10 days after the effective date of the disbarment or suspension
order, the disbarred or suspended attorney will file with the secretary an affidavit
showing that he or she has fully complied with the provisions of the order, with
the provisions of this section, and with the provisions of all other state, federal,
and administrative jurisdictions to which he or she is admitted to practice. The
affidavit will also set forth the residence or other address of the disbarred or sus-
pended member to which communications may thereafter be directed.

(e) The disbarred or suspended member will keep and maintain records of
the various steps taken under this section so that, upon any subsequent proceed-
ing, proof of compliance with this section and with the disbarment or suspen-
sion order will be available. Proof of compliance with this section will be a con-
dition precedent to consideration of any petition for reinstatement.

(f) A suspended or disbarred attorney who fails to comply with Rules
.0124(a)-(e) above may be subject to an action for contempt instituted by the
appropriate authority. Failure to comply with the requirements of Rule .0124(a)
above will be grounds for appointment of counsel pursuant to Rule .0122 of this
subchapter.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended March 6, 1997

.0125  Reinstatement
(a) After disbarment 

(1) No person who has been disbarred may have his or her license restored
but upon order of the council after the filing of a verified petition for rein-
statement and the holding of a hearing before a hearing committee as pro-
vided herein. No such hearing will commence until security for the costs of
such hearing has been deposited with the secretary in an amount not to
exceed $500.00. 
(2) No disbarred attorney may petition for reinstatement until the expira-
tion of at least five years from the effective date of the disbarment. 
(3) The petitioner will have the burden of proving by clear, cogent, and
convincing evidence that 

(A) not more than six months or less than 60 days before filing the peti-
tion for reinstatement, a notice of intent to seek reinstatement has been
published by the petitioner in an official publication of the North
Carolina State Bar. The notice will inform members of the Bar about the
application for reinstatement and will request that all interested individ-
uals file notice of their opposition or concurrence with the secretary with-
in 60 days after the date of publication; 
(B) not more than six months or less than 60 days before filing the peti-
tion for reinstatement, the petitioner has notified the complainant(s) in
the disciplinary proceeding which led to the lawyer’s disbarment of the
notice of intent to seek reinstatement. The notice will specify that each
complainant has 60 days from the date of publication in which to raise
objections or support the lawyer’s petition; 
(C) the petitioner has reformed and presently possesses the moral quali-
fications required for admission to practice law in this state taking into
account the gravity of the misconduct which resulted in the order of dis-
barment; 
(D) permitting the petitioner to resume the practice of law within the
state will not be detrimental to the integrity and standing of the bar, to
the administration of justice, or to the public interest, taking into
account the gravity of the misconduct which resulted in the order of dis-
barment; 
(E) the petitioner’s citizenship has been restored if the petitioner has been
convicted of or sentenced for the commission of a felony; 
(F) the petitioner has complied with Rule .0124 of this subchapter; 
(G) the petitioner has complied with all applicable orders of the com-
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mission and the council; 
(H) the petitioner has complied with the orders and judgments of any
court relating to the matters resulting in the disbarment; 
(I) the petitioner has not engaged in the unauthorized practice of law
during the period of disbarment; 
(J) the petitioner has not engaged in any conduct during the period of
disbarment constituting grounds for discipline under G.S. 84-28(b); 
(K) the petitioner understands the current Rules of Professional
Conduct. Participation in continuing legal education programs in ethics
and professional responsibility for each of the three years preceding the
petition date may be considered on the issue of the petitioner’s under-
standing of the Rules of Professional Conduct. Such evidence creates no
presumption that the petitioner has met the burden of proof established
by this section;
(L) the petitioner has reimbursed the Client Security Fund of the North
Carolina State Bar for all sums, including costs other than overhead
expenses, disbursed by the Client Security Fund as a result of the peti-
tioner’s misconduct. This section shall not be deemed to permit the peti-
tioner to collaterally attack the decision of the Client Security Fund
Board of Trustees regarding whether to reimburse losses occasioned by
the misconduct of the petitioner. This provision shall apply to petitions
for reinstatement submitted by attorneys who were disciplined after the
effective date of this amendment; 
(M) the petitioner has reimbursed all sums which the Disciplinary
Hearing Commission found in the order of disbarment were misappro-
priated by the petitioner and which have not been reimbursed by the
Client Security Fund;
(N) the petitioner paid all dues, Client Security Fund assessments, and
late fees owed to the North Carolina State Bar as well as all attendee fees
and late penalties due and owing to the Board of Continuing Legal
Education at the time of disbarment.

(4) Petitions filed less than seven years after disbarment 
(A) If less than seven years have elapsed between the effective date of the
disbarment and the filing date of the petition for reinstatement, the peti-
tioner will also have the burden of proving by clear, cogent, and con-
vincing evidence that the petitioner has the competency and learning in
the law required to practice law in this state. 
(B) Factors which may be considered in deciding the issue of competen-
cy include 

(i) experience in the practice of law; 
(ii) areas of expertise; 
(iii) certification of expertise; 
(iv) participation in continuing legal education programs in each of the
three years immediately preceding the petition date; 
(v) certification by three attorneys who are familiar with the petition-
er’s present knowledge of the law that the petitioner is competent to
engage in the practice of law.

(C) The factors listed in Rule .0125(a)(4)(B) above are provided by way
of example only. The petitioner’s satisfaction of one or all of these factors
creates no presumption that the petitioner has met the burden of proof
established by this section. 
(D) The attainment of a passing grade on a regularly scheduled written
bar examination administered by the North Carolina Board of Law
Examiners and taken voluntarily by the petitioner shall be conclusive evi-
dence on the issue of the petitioner’s competence to practice law.

(5) If seven years or more have elapsed between the effective date of dis-
barment and the filing of the petition for reinstatement, reinstatement will
be conditioned upon the petitioner’s attaining a passing grade on a regu-
larly scheduled written bar examination administered by the North
Carolina Board of Law Examiners. 
(6) Verified petitions for reinstatement of disbarred attorneys will be filed
with the secretary. Upon receipt of the petition, the secretary will transmit
the petition to the chairperson of the commission and serve a copy on the
counsel. The chairperson will within 14 days appoint a hearing committee
as provided in Rule .0108(a)(2) of this subchapter and schedule a time and
place for a hearing to take place within 60 to 90 days after the filing of the

petition with the secretary. The chairperson will notify the counsel and the
petitioner of the composition of the hearing committee and the time and
place of the hearing, which will be conducted in accordance with the North
Carolina Rules of Civil Procedure for nonjury trials insofar as possible and
the rules of evidence applicable in superior court. 
(7) As soon as possible after the conclusion of the hearing, the hearing com-
mittee will file a report containing its findings, conclusions, and recom-
mendations with the secretary. 
(8) A petitioner in whose case the hearing committee recommends that
reinstatement be denied may file notice of appeal to the council. Appeal
from the report of the hearing committee must be taken within 30 days
after service of the committee report upon the petitioner and shall be filed
with the secretary. If no appeal is timely filed, the recommendation of the
hearing committee to deny reinstatement will be deemed final. All cases in
which the hearing committee recommends reinstatement of a disbarred
attorney’s license shall be heard by the council and no notice of appeal need
be filed by the N.C. State Bar. 
(9) Transcript of Hearing Committee Proceedings 
The petitioner will have 60 days following the filing of the notice of appeal
in which to produce a transcript of the trial proceedings before the hearing
committee. The chairperson of the hearing committee, may, for good cause
shown, extend the time to produce the record. 
(10) Record to the Council

(A) Composition of the Record
The petitioner will provide a record of the proceedings before the hear-
ing committee, including a legible copy of the complete transcript, all
exhibits introduced into evidence, and all pleadings, motions, and orders,
unless the petitioner and the counsel agree in writing to shorten the
record. The petitioner will provide the proposed record to the counsel
not later than 90 days after the hearing before the hearing committee,
unless an extension of time is granted by the secretary for good cause
shown. Any agreement regarding the record will be in writing and will be
included in the record transmitted to the council. 
(B) Settlement of the Record

(i) By agreement—At any time following service of the proposed
record upon the counsel, the parties may by agreement entered in the
record settle the record to the council.
(ii) By counsel’s failure to object to the proposed record—Within 20
days after service of the proposed record, the counsel may serve a writ-
ten objection or a proposed alternative record upon the petitioner. If
the counsel fails to serve a notice of approval or an objection or a pro-
posed alternative record, the petitioner’s proposed record will consti-
tute the record to the council.
(iii) By judicial settlement—If the counsel raises a timely objection to
the proposed record or serves a proposed alternative record upon the
petitioner, either party may request the chairperson of the hearing
committee which heard the reinstatement petition to settle the record.
Such request shall be filed in writing with the hearing committee chair-
person no later than 15 days after the counsel files an objection or pro-
posed alternative record. Each party shall promptly provide to the
chairperson a reference copy of the proposed record, amendments and
objections filed by that party in the case. The chairperson of the hear-
ing committee shall settle the record on appeal by order not more than
20 days after service of the request for judicial settlement upon the
chairperson. The chairperson may allow oral argument by the parties
or may settle the record based upon written submissions by the parties. 

(C)The petitioner will transmit a copy of the settled record to each mem-
ber of the council and to the counsel no later than 30 days before the
council meeting at which the petition is to be considered. 
(D) The petitioner will bear the costs of transcribing, copying, and trans-
mitting the record to the council. 
(E) If the petitioner fails to comply with any of the subsections of Rule
.0125(a)(8) above, the counsel may petition the secretary to dismiss the
petition. 

(11) The council will review the report of the hearing committee and the
record and determine whether, and upon what conditions, the petitioner
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will be reinstated. 
(12) No person who has been disbarred and has unsuccessfully petitioned
for reinstatement may reapply until the expiration of one year from the date
of the last order denying reinstatement.

(b) After suspension 
(1) No attorney who has been suspended may have his or her license
restored but upon order of the commission or the secretary after the filing
of a verified petition as provided herein. 
(2) No attorney who has been suspended for a period of 120 days or less is
eligible for reinstatement until the expiration of the period of suspension
and, in no event, until 10 days have elapsed from the date of filing the peti-
tion for reinstatement. No attorney whose license has been suspended for
a period of more than 120 days is eligible for reinstatement until the expi-
ration of the period of suspension and, in no event, until 30 days have
elapsed from the date of the filing of the petition for reinstatement.
(3) Any suspended attorney seeking reinstatement must file a verified peti-
tion with the secretary, a copy of which the secretary will transmit to the
counsel. The petitioner will have the burden of proving the following by
clear, cogent and convincing evidence: 

(A) compliance with Rule .0124 of this subchapter; 
(B) compliance with all applicable orders of the commission and the
council; 
(C) abstention from the unauthorized practice of law during the period
of suspension; 
(D) attainment of a passing grade on a regularly scheduled North
Carolina bar examination, if the suspended attorney applies for rein-
statement of his or her license more than seven years after the effective
date of the suspension; 
(E) abstention from conduct during the period of suspension constitut-
ing grounds for discipline under G.S. 84-28(b); 
(F) reimbursement of the Client Security Fund of the North Carolina
State Bar for all sums, including costs other than overhead expenses, dis-
bursed by the Client Security Fund as a result of the petitioner’s miscon-
duct. This section shall not be deemed to permit the petitioner to collat-
erally attack the decision of the Client Security Fund Board of Trustees
regarding whether to reimburse losses occasioned by the misconduct of
the petitioner. This provision shall apply to petitions for reinstatement
submitted by attorneys who were disciplined after the effective date of
this amendment; 
(G) reimbursement of all sums which the Disciplinary Hearing
Commission found in the order of suspension were misappropriated by
the petitioner and which have not been reimbursed by the Client
Security Fund;
(H) satisfaction of the minimum continuing legal education require-
ments, as set forth in Rule .1517 of Subchapter 1D of these rules, for the
two calendar years immediately preceding the year in which the peti-
tioner was suspended, which shall include the satisfaction of any deficit
recorded in the petitioner’s State Bar CLE transcript for such period; pro-
vided that the petitioner may attend CLE programs after the effective
date of the suspension to make up any unsatisfied requirement. These
requirements shall be in addition to any continuing legal education
requirements imposed by the Disciplinary Hearing Commission;
(I) [effective for petitioners suspended on or after January 1, 1997] if two
or more years have elapsed between the effective date of the suspension
order and the date on which the reinstatement petition is filed with the
secretary, the petitioner must, within one year prior to filing the petition,
complete 15 hours of CLE approved by the Board of Continuing Legal
Education pursuant to Subchapter 1D, Rule .1519 of these rules. Three
hours of the 15 hours must be earned by attending courses of instruction
devoted exclusively to professional responsibility and/or professionalism.
These requirements shall be in addition to any continuing legal educa-
tion requirements imposed by the Disciplinary Hearing Commission;
(J) payment of all membership fees, Client Security Fund assessments,
and late fees due and owing to the North Carolina State Bar as well as all
attendee fees and late penalties due and owing to the Board of
Continuing Legal Education at the time of suspension.

(4) The counsel will conduct any necessary investigation regarding the
compliance of the petitioner with the requirements set forth in Rule
.0125(b)(3) above, and the counsel may file a response to the petition with
the secretary prior to the date the petitioner is first eligible for reinstate-
ment. The counsel will serve a copy of any response filed upon the peti-
tioner. 
(5) If the counsel does not file a response to the petition before the date the
petitioner is first eligible for reinstatement, then the secretary will issue an
order of reinstatement. 
(6) If the counsel files a timely response to the petition, such response must
set forth specific objections supported by factual allegations sufficient to
put the petitioner on notice of the events at issue. 
(7) The secretary will, upon the filing of a response to the petition, refer the
matter to the chairperson of the commission. The chairperson will within
14 days appoint a hearing committee as provided in Rule .0108(a)(2) of
this subchapter, schedule a time and place for a hearing, and notify the
counsel and the petitioner of the composition of the hearing committee
and the time and place of the hearing. The hearing will be conducted in
accordance with the North Carolina Rules of Civil Procedure for nonjury
trials insofar as possible and the rules of evidence applicable in superior
court. 
(8) The hearing committee will determine whether the petitioner’s license
should be reinstated and enter an appropriate order which may include
additional sanctions in the event violations of the petitioner’s order of sus-
pension are found. In any event, the hearing committee must include in its
order findings of fact and conclusions of law in support of its decision and
tax such costs as it deems appropriate for the necessary expenses attributable
to the investigation and processing of the petition against the petitioner.

(c) After transfer to disability inactive status: 
(1) No member of the North Carolina State Bar transferred to disability
inactive status may resume active status until reinstated by order of the
commission. Any member transferred to disability inactive status will be
entitled to apply to the commission for reinstatement to active status once
a year or at such shorter intervals as are stated in the order transferring the
member to disability inactive status or any modification thereof. 
(2) Petitions for reinstatement by members transferred to disability inactive
status will be filed with the secretary. Upon receipt of the petition the sec-
retary will refer the petition to the commission chairperson. The chairper-
son will appoint a hearing committee as provided in Rule .0108(a)(2) of
this subchapter. A hearing will be conducted pursuant to the procedures set
out in Rule .0114 of this subchapter. 
(3) The member will have the burden of proving by clear, cogent, and con-
vincing evidence that he or she is no longer disabled within the meaning of
Rule .0103(19) of this subchapter and that he or she is fit to resume the
practice of law. 
(4) Within 10 days of filing the petition for reinstatement, the member will
provide the secretary with a list of the name and address of every psychia-
trist, psychologist, physician, hospital, and other health care provider by
whom or in which the member has been examined or treated or sought
treatment while disabled. At the same time, the member will also furnish
to the secretary a written consent to release all information and records
relating to the disability. 
(5) Where a member has been transferred to disability inactive status based
solely upon a judicial finding of incapacity, and thereafter a court of com-
petent jurisdiction enters an order adjudicating that the member’s incapac-
ity has ended, the chairperson of the commission will enter an order return-
ing the member to active status upon receipt of a certified copy of the
court’s order. Entry of the order will not preclude the North Carolina State
Bar from bringing an action pursuant to Rule .0118 of this subchapter to
determine whether the member is disabled. 
(6) The hearing committee may direct the member to pay the costs of the
reinstatement hearing, including the cost of any medical examination
ordered by the committee.

(d) The hearing committee may impose reasonable conditions on a lawyer’s
reinstatement from disbarment, suspension or disability inactive status in any
case in which the hearing committee concludes that such conditions are neces-
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sary for the protection of the public.
(e) After entry of a reciprocal order of suspension or disbarment:
No member whose license to practice law has been suspended or who has

been disbarred by any state or federal court and who is the subject of a recipro-
cal discipline order in North Carolina may seek reinstatement of his or her North
Carolina law license until the member provides to the Secretary a certified copy
of an order reinstating the member to the active practice of law in the state or
federal court which entered the original order of discipline.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28.1; G.S. 84-29;
G.S. 84-30

Readopted Effective December 8, 1994
Amended February 20, 1995, March 6, 1997, October 2, 1997, July 22,

1999, August 24, 2000, March 6, 2002, February 27, 2003

.0126  Address  of  Record
Except where otherwise specified, any provision herein for notice to a respon-

dent, member, petitioner, or a defendant will be deemed satisfied by appropriate
correspondence addressed to that attorney by mail to the last address maintained
by the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0127  Disqualification  Due  to  Interest
No member of the council or hearing commission will participate in any dis-

ciplinary matter involving the member, any partner, or associate in the practice
of law of the member, or in which the member has a personal interest.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0128  Trust  Accounts;  Audit
(a) For reasonable cause, the chairperson of the Grievance Committee is

empowered to issue an investigative subpoena to a member compelling the pro-
duction of any records required to be kept relative to the handling of client funds
and property by the Rules of Professional Conduct for inspection, copying, or
audit by the counsel or any auditor appointed by the counsel. For the purposes
of this rule, any of the following will constitute reasonable cause: 

(1) any sworn statement of grievance received by the North Carolina State
Bar alleging facts which, if true, would constitute misconduct in the han-
dling of a client’s funds or property; 
(2) any facts coming to the attention of the North Carolina State Bar,
whether through random review as contemplated by Rule .0128(b) below
or otherwise, which if true, would constitute a probable violation of any
provision of the Rules of Professional Conduct concerning the handling of
client funds or property; or 
(3) any finding of probable cause, indictment, or conviction relative to a
criminal charge involving moral turpitude. The grounds supporting the
issuance of any such subpoena will be set forth upon the face of the sub-
poena.

(b) The chairperson of the Grievance Committee may randomly issue inves-
tigative subpoenas to members compelling the production of any records
required to be kept relative to the handling of client funds or property by the
Rules of Professional Conduct for inspection by the counsel or any auditor
appointed by the counsel to determine compliance with the Rules of Professional
Conduct. Any such subpoena will disclose upon its face its random character and
contain a verification of the secretary that it was randomly issued. No member
will be subject to random selection under this section more than once in three
years. The auditor may report any violation of the Rules of Professional Conduct
discovered during the random audit to the Grievance Committee for investiga-
tion. The auditor may allow the attorney a reasonable amount of time to correct
any procedural violation in lieu of reporting the matter to the Grievance
Committee. The auditor shall have authority under the original subpoena for
random audit to compel the production of any documents necessary to deter-
mine whether the attorney has corrected any violation identified during the
audit.

(c) No subpoena issued pursuant to this rule may compel production within
five days of service.

(d) The rules of evidence applicable in the superior courts of the state will

govern the use of any material subpoenaed pursuant to this rule in any hearing
before the commission.

(e) No assertion of attorney-client privilege or confidentiality will prevent an
inspection or audit of a trust account as provided in this rule.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0129  Confidentiality
(a) Except as otherwise provided in this rule and G.S. 84-28(f), all proceed-

ings involving allegations of misconduct by or alleged disability of a member will
remain confidential until 

(1) a complaint against a member has been filed with the secretary after a
finding by the Grievance Committee that there is probable cause to believe
that the member is guilty of misconduct justifying disciplinary action or is
disabled; 
(2) the member requests that the matter be made public prior to the filing
of a complaint; 
(3) the investigation is predicated upon conviction of the member of or
sentencing for a crime; 
(4) a petition or action is filed in the general courts of justice; or 
(5) the member files an affidavit of surrender of license.
(6) a member is transferred to disability inactive status pursuant to Rule
.0118(g).  In such an instance, the order transferring the member shall be
public.  Any other materials, including the medical evidence supporting the
order, shall be kept confidential unless and until the member petitions for
reinstatement pursuant to Rule .0118(c), unless provided otherwise in the
order.

(b) The previous issuance of a letter of warning, formerly known as a letter of
admonition, or an admonition to a member may be revealed in any subsequent
disciplinary proceeding.

(c) This provision will not be construed to prohibit the North Carolina State
Bar from providing a copy of an attorney’s response to a grievance to the com-
plaining party where such attorney has not objected thereto in writing or to deny
access to relevant information to authorized agencies investigating the qualifica-
tions of judicial candidates, to other jurisdictions investigating qualifications for
admission to practice, or to law enforcement agencies investigating qualifications
for government employment or allegations of criminal conduct by attorneys.
Further, this provision will not be construed to prohibit the North Carolina State
Bar, with the consent of the chairperson of the Grievance Committee, from pro-
viding relevant information concerning a letter of caution, letter of warning or
admonition, to authorized agencies investigating complaints against North
Carolina attorneys, so long as the inquiring jurisdiction maintains the same level
of confidentiality respecting the information as the North Carolina State Bar. In
addition, the secretary will transmit notice of all public discipline imposed and
transfers to disability inactive status to the National Discipline Data Bank main-
tained by the American Bar Association. The secretary may also transmit any rel-
evant information to the Client Security Fund Board of Trustees to assist the
Client Security Fund Board in determining losses caused by dishonest conduct
of members of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended February 20, 1996, November 7, 1996, March 6, 2002

.0130  Disciplinary  Amnesty  in  Illicit  Drug  Use  Cases
(a) The North Carolina State Bar will not treat as a grievance information

that a member has used or is using illicit drugs except as provided in Rules
.0130(c), (d) and (e) below. The information will be provided to director of the
lawyer assistance program of the North Carolina State Bar.

(b) If the director of the lawyer assistance program concludes after investiga-
tion that a member has used or is using an illicit drug and the member partici-
pates and successfully complies with any course of treatment prescribed by the
lawyer assistance program, the member will not be disciplined by the North
Carolina State Bar for illicit drug use occurring prior to the prescribed course of
treatment.

(c) If a member under Rule .0130(b) above fails to cooperate with the Lawyer
Assistance Program Board or fails to successfully complete any treatment pre-
scribed for the member's illicit drug use, the director of the lawyer assistance pro-
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gram will report such failure to participate in or complete the prescribed treat-
ment to the chairperson of the Grievance Committee. The chairperson of the
Grievance Committee will then treat the information originally received as a
grievance.

(d) A member charged with a crime relating to the use or possession of illic-
it drugs will not be entitled to amnesty from discipline by the North Carolina
State Bar relating to the illicit drug use or possession.

(e) If the North Carolina State Bar receives information that a member has
used or is using illicit drugs and that the member has violated some other provi-
sion of the Revised Rules of Professional Conduct, the information regarding the
member's alleged illicit drug use will be referred to the director of lawyer assis-
tance program pursuant to Rule .0130(a) above. The information regarding the
member's alleged additional misconduct will be reported to the chairperson of
the Grievance Committee.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended February 20, 1995, February 3, 2000

Section  .0200  Rules  Governing  Judicial  District
Grievance  Committees

.0201  Organization  of  Judicial  District  Grievance  Committees
(a) Judicial Districts Eligible to Form District Grievance Committees 

(1) Any judicial district which has more than 100 licensed attorneys as
determined by the North Carolina State Bar’s records may establish a judi-
cial district grievance committee (hereafter, “district grievance committee”)
pursuant to the rules and regulations set out herein. A judicial district with
fewer than 100 licensed attorneys may establish a district grievance com-
mittee with consent of the Council of the North Carolina State Bar.
(2) One or more judicial districts, including those with fewer than 100
licensed attorneys, may also establish a multi-district grievance committee,
as set out in Rule .0201(b)(2) below. Such multi-district grievance com-
mittees shall be subject to all of the rules and regulations set out herein and
all references to district grievance committees in these rules shall also apply
to multi-district grievance committees.

(b) Creation of District Grievance Committees 
(1) A judicial district may establish a district grievance committee at a duly
called meeting of the judicial district bar, at which a quorum is present,
upon the affirmative vote of a majority of the active members present.
Within 30 days of the election, the president of the judicial district bar shall
certify in writing the establishment of the district grievance committee to
the secretary of the North Carolina State Bar. 
(2) A multi-district grievance committee may be established by affirmative
vote of a majority of the active members of each participating judicial dis-
trict present at a duly called meeting of each participating judicial district
bar, at which a quorum is present. Within 30 days of the election, the chair-
person of the multi-district grievance committee shall certify in writing the
establishment of the district grievance committee to the secretary of the
North Carolina State Bar. The active members of each participating judi-
cial district may adopt a set of bylaws not inconsistent with these rules by
majority vote of the active members of each participating judicial district
present at a duly called meeting of each participating judicial district bar, at
which a quorum is present. The chairperson of the multi-district grievance
committee shall promptly provide a copy of any such bylaws to the secre-
tary of the North Carolina State Bar.

(c) Appointment of District Grievance Committee Members
(1) Each district grievance committee shall be composed of not fewer than
five nor more than 13 members, all of whom shall be active members in
good standing both of the judicial district bar to which they belong and of
the North Carolina State Bar. In addition to the attorney members, each
district grievance committee may also include one to three public members
who have never been licensed to practice law in any jurisdiction. Public
members shall not perform investigative functions regarding grievances but
in all other respects shall have the same authority as the attorney members
of the district grievance committee. 

(2) The chairperson of the district grievance committee shall be selected by
the president of the judicial district and shall serve at his or her pleasure.
Alternatively, the chairperson may be selected and removed as provided in
the district bar bylaws.
(3) The attorney and public members of the district grievance committee
shall be selected by and serve at the pleasure of the president of the judicial
district bar and the chairperson of the district grievance committee.
Alternatively, the district grievance committee members may be selected
and removed as provided in the district bar bylaws. 
(4) The members of the district grievance committee, including the chair-
person, shall be appointed for staggered three-year terms, except that the
president and chairperson shall appoint some of the initial committee
members to terms of less than three years, to effectuate the staggered terms.
No member shall serve more than one term, without first having rotated
off the committee for a period of at least one year between three-year terms.
Any member who resigns or otherwise becomes ineligible to continue serv-
ing as a member shall be replaced by appointment by the president of the
judicial district bar and the chairperson of the committee or as provided in
the district bar bylaws as soon as practicable.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 

.0202  Jurisdiction  &  Authority  of  District  Grievance  Committees
(a) District Grievance Committees Are Subject to the Rules of the North

Carolina State Bar - The district grievance committee shall be subject to the rules
and regulations adopted by the Council of the North Carolina State Bar.

(b) Grievances Filed With District Grievance Committee - A district griev-
ance committee may investigate and consider grievances filed against attorneys
who live or maintain offices within the judicial district and which are filed in the
first instance with the chairperson of the district grievance committee. The chair-
person of the district grievance committee will immediately refer to the State Bar
any grievance filed locally in the first instance which 

(1) alleges misconduct against a member of the district grievance commit-
tee; 
(2) alleges that any attorney has embezzled or misapplied client funds; or 
(3) alleges any other serious violation of the Rules of Professional Conduct
which may be beyond the capacity of the district grievance committee to
investigate.

(c) Grievances Referred to District Grievance Committee - The district griev-
ance committee shall also investigate and consider such grievances as are referred
to it for investigation by the counsel of the North Carolina State Bar.

(d) Grievances Involving Fee Disputes 
(1) Notice to Complainant of Fee Arbitration - If a grievance filed initially
with the district bar consists solely or in part of a fee dispute, the chairper-
son of the district grievance committee shall notify the complainant in writ-
ing within 10 working days of receipt of the grievance that the complainant
may elect to participate in the North Carolina State Bar Fee Dispute
Arbitration Program. If the grievance consists solely of a fee dispute, the let-
ter to the complainant shall follow the format set out in Rule .0208 of this
subchapter. If the grievance consists in part of matters other than a fee dis-
pute, the letter to the complainant shall follow the format set out in Rule
.0209 of this subchapter. A respondent attorney shall not have the right to
elect to participate in fee arbitration. 
(2) Handling Claims Not Involving Fee Dispute - Where a grievance
alleges multiple claims, the allegations not involving a fee dispute will be
handled in the same manner as any other grievance filed with the district
grievance committee. 
(3) Handling Claims Not Submitted to Arbitration by Complainant - If
the complainant elects not to participate in the State Bar’s Fee Dispute
Arbitration Program, or fails to notify the chairperson that he or she elects
to participate within 20 days following mailing of the notice referred to in
Rule .0202(d)(1) above, the grievance will be handled in the same manner
as any other grievance filed with the district grievance committee. 
(4) Referral to Fee Dispute Arbitration Program - Where a complainant
timely elects to participate in fee arbitration, and the judicial district in
which the respondent attorney maintains his or her principal office has a
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fee arbitration committee, the chairperson of the district grievance com-
mittee shall refer the portion of the grievance involving a fee dispute to the
judicial district fee arbitration committee. If the judicial district in which
the respondent attorney maintains his or her principal office does not have
a fee arbitration committee, the chairperson of the district grievance com-
mittee shall refer the portion of the grievance involving a fee dispute to the
State Bar Fee Dispute Arbitration Program for resolution. If the grievance
consists entirely of a fee dispute, and the complainant timely elects to par-
ticipate in arbitration, no grievance file will be established.

(e) Authority of District Grievance Committees - The district grievance com-
mittee shall have authority to 

(1) assist a complainant who requests assistance to reduce a grievance to
writing; 
(2) investigate complaints described in Rule .0202(b) and(c) above by
interviewing the complainant, the attorney against whom the grievance was
filed and any other persons who may have relevant information regarding
the grievance and by requesting written materials from the complainant,
respondent attorney, and other individuals; 
(3) explain the procedures of the district grievance committee to com-
plainants and respondent attorneys; 
(4) find facts and recommend whether or not the State Bar’s Grievance
Committee should find that there is probable cause to believe that the
respondent has violated one or more provisions of the Revised Rules of
Professional Conduct. The district grievance committee may also make a
recommendation to the State Bar regarding the appropriate disposition of
the case, including referral to the Lawyer Assistance Program pursuant to
Rule .0112(j) or to a program of law office management training approved
by the State Bar; 
(5) draft a written report stating the grounds for the recommended dispo-
sition of a grievance assigned to the district grievance committee; 
(6) notify the complainant and the respondent attorney where the district
grievance committee recommends that the State Bar find that there is no
probable cause to believe that the respondent has violated the Rules of
Professional Conduct. Where the district grievance committee recom-
mends that the State Bar find that there is probable cause to believe that the
respondent has violated one or more provisions of the Rules of Professional
Conduct, the committee shall notify the respondent attorney of its recom-
mendation and shall notify the complainant that the district grievance
committee has concluded its investigation and has referred the matter to
the State Bar for final resolution. Where the district grievance committee
recommends a finding of no probable cause, the letter of notification to the
respondent attorney and to the complainant shall follow the format set out
in Rule .0210 of this subchapter. Where the district grievance committee
recommends a finding of probable cause, the letter of notification to the
respondent attorney shall follow the format set out in Rule .0211 of this
subchapter. The letter of notification to the complainant shall follow the
format set out in Rule .0212 of this subchapter; 
(7) maintain records of grievances investigated by the district grievance
committee for at least one year from the date on which the district griev-
ance committee makes its final recommendation regarding a grievance to
the State Bar.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended March 3, 1999, December 20, 2000

.0203  Meetings  of  the  District  Grievance  Committees
(a) Notice of Meeting - The district grievance committee shall meet at the call

of the chairperson upon reasonable notice, as often as is necessary to dispatch its
business and not less than once every 60 days, provided the committee has griev-
ances pending.

(b) Confidentiality - The district grievance committee shall meet in private.
Discussions of the committee, its records and its actions shall be confidential.
The names of the members of the committee shall not be confidential.

(c) Quorum - A simple majority of the district grievance committee must be
present at any meeting in order to constitute a quorum. The committee may take
no action unless a quorum is present. A majority vote in favor of a motion or any

proposed action shall be required for the motion to pass or the action to be taken.
(d) Appearances by Complainants and Respondents - No complainant nor

any attorney against whom a grievance has been filed may appear before the dis-
trict grievance committee, present argument to or be present at the committee’s
deliberations.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0204  Procedure  Upon  Institution  of  a  Grievance
(a) Receipt of Grievance - A grievance may be filed by any person against a

member of the North Carolina State Bar. Such grievance must be in writing and
signed by the complaining person. A district grievance committee may, howev-
er, investigate matters which come to its attention during the investigation of a
grievance, whether or not such matters are included in the original written griev-
ance.

(b) Acknowledgment of Receipt of Grievance from State Bar - The chairper-
son of the district grievance committee shall send a letter to the complainant
within 10 working days of receipt of the grievance from the State Bar, acknowl-
edging that a grievance file has been set up. The acknowledgment letter shall
include the name of the district grievance committee member assigned to inves-
tigate the matter and shall follow the format set out in Rule .0213 of this sub-
chapter. A copy of the letter shall be sent contemporaneously to the office of
counsel of the State Bar.

(c) Notice to State Bar of Locally Filed Grievances
(1) Where a grievance is filed in the first instance with the district grievance
committee, the chairperson of the district grievance committee shall notify
the office of counsel of the State Bar of the name of the complainant,
respondent attorney, file number and nature of the grievance within 10
working days of receipt of the grievance. 
(2) The chairperson of the district grievance committee shall send a letter
to the complainant within 10 working days of receipt of the grievance,
acknowledging that a grievance file has been set up. The acknowledgment
letter shall include the name of the district grievance committee member
assigned to investigate the matter and shall follow the format set out in Rule
.0213 of this subchapter. 
(3) Grievances filed initially with the district grievance committee shall be
assigned a local file number which shall be used to refer to the grievance.
The first two digits of the file number shall indicate the year in which the
grievance was filed, followed by the number of the judicial district, the let-
ters GR, and ending with the number of the file. File numbers shall be
assigned sequentially during the calendar year, beginning with the number
1. For example, the first locally filed grievance set up in the 10th judicial
district in 1994 would bear the following number: 9410GR001.

(d) Assignment to Investigating Member - Within 10 working days after
receipt of a grievance, the chairperson shall appoint a member of the district
grievance committee to investigate the grievance and shall forward the relevant
materials to the investigating member. The letter to the investigating member
shall follow the format set out in Rule .0214 of this subchapter.

(e) Investigation of the Grievance 
(1) The investigating member shall attempt to contact the complainant as
soon as possible but no later than 15 working days after receiving notice of
the assignment. If the initial contact with the complainant is made in writ-
ing, the letter shall follow the format set out in Rule .0215 of this sub-
chapter. 
(2) The investigating member shall have the authority to contact other wit-
nesses or individuals who may have information about the subject of the
grievance, including the respondent. 
(3) The failure of the complainant to cooperate shall not cause a grievance
to be dismissed or abated. Once filed, grievances shall not be dismissed or
abated upon the request of the complainant.

(f) Letter of Notice to Respondent Attorney and Responses 
(1) Within 10 working days after receipt of a grievance, the chairperson of
the district grievance committee shall send a copy of the grievance and a let-
ter of notice to the respondent attorney. The letter to the respondent attor-
ney shall follow the form set out in Rule .0216 of this subchapter and shall
be sent by U.S. Mail to the attorney’s last known address on file with the
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State Bar. The letter of notice shall request the respondent to reply to the
investigating attorney in writing within 15 days after receipt of the letter of
notice. 
(2) A substance of grievance will be provided to the district grievance com-
mittee by the State Bar at the time the file is assigned to the committee. The
substance of grievance will summarize the nature of the complaint against
the respondent attorney and cite the applicable provisions of the Rules of
Professional Conduct, if any. 
(3) The respondent attorney shall respond in writing to the letter of notice
from the district grievance committee within 15 days of receipt of the let-
ter. The chairperson of the district grievance committee may allow a longer
period for response, for good cause shown. 
(4) If the respondent attorney fails to respond in a timely manner to the let-
ter of notice, the chairperson of the district grievance committee may seek
the assistance of the State Bar to issue a subpoena or take other appropriate
steps to ensure a proper and complete investigation of the grievance.
District grievance committees do not have authority to issue a subpoena to
a witness or respondent attorney. 
(5) Unless necessary to complete its investigation, the district grievance
committee should not release copies of the respondent attorney’s response
to the grievance to the complainant. The investigating attorney may sum-
marize the response for the complainant orally or in writing.

(g) District Grievance Committee Deliberations 
(1) Upon completion of the investigation, the investigating member shall
promptly report his or her findings and recommendations to the district
grievance committee in writing. 
(2) The district grievance committee shall consider the submissions of the
parties, the information gathered by the investigating attorney and such
other material as it deems relevant in reaching a recommendation. The dis-
trict grievance committee may also make further inquiry as it deems appro-
priate, including investigating other facts and possible violations of the
Rules of Professional Conduct discovered during its investigation. 
(3) The district grievance committee shall make a determination as to
whether or not it finds that there is probable cause to believe that the
respondent violated one or more provisions of the Rules of Professional
Conduct.

(h) Report of Committee’s Decision 
(1) Upon making a decision in a case, the district grievance committee shall
submit a written report to the office of counsel, including its recommen-
dation and the basis for its decision. The original file and grievance materi-
als of the investigating attorney shall be sent to the State Bar along with the
report. The letter from the district bar grievance committee enclosing the
report shall follow the format set out in Rule .0217 of this subchapter. 
(2) The district grievance committee shall submit its written report to the
office of counsel no later than 180 days after the grievance is initiated or
received by the district committee. The State Bar may recall any grievance
file which has not been investigated and considered by a district grievance
committee within 180 days after the matter is assigned to the committee.
The State Bar may also recall any grievance file for any reason. 
(3) Within 10 working days of submitting the written report and return-
ing the file to the office of counsel, the chairperson of the district grievance
committee shall notify the respondent attorney and the complainant in
writing of the district grievance committee’s recommendation, as provided
in Rule .0202(d)(6) of this subchapter.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0205  Record  Keeping
The district grievance committee shall maintain records of all grievances

referred to it by the State Bar and all grievances initially filed with the district
grievance committee for at least one year. The district grievance committee shall
provide such reports and information as are requested of it from time to time by
the State Bar.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0206  Miscellaneous
(a) Assistance and Questions - The office of counsel, including the staff attor-

neys and the grievance coordinator, are available to answer questions and provide
assistance regarding any matters before the district grievance committee.

(b) Missing Attorneys - Where a respondent attorney is missing or cannot be
located, the district grievance committee shall promptly return the grievance file
to the office of counsel for appropriate action.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0207  Conflicts  of  Interest
(a) No district grievance committee shall investigate or consider a grievance

which alleges misconduct by any current member of the committee. If a file is
referred to the committee by the State Bar or is initiated locally which alleges mis-
conduct by a member of the district grievance committee, the file will be sent to
the State Bar for investigation and handling within 10 working days after receipt
of the grievance.

(b) A member of a district grievance committee shall not investigate or par-
ticipate in deliberations concerning any of the following matters: 

(1) alleged misconduct of an attorney who works in the same law firm or
office with the committee member; 
(2) alleged misconduct of a relative of the committee member; 
(3) a grievance involving facts concerning which the committee member or
a partner or associate in the committee member’s law firm acted as an attor-
ney.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0208  Letter  to  Complainant  Where  Local  Grievance  Alleges  Fee  Dispute  Only  
John Smith
Anywhere, N.C.
Re: Your complaint against Jane Doe
Dear Mr. Smith:
The [ ] district grievance committee has received your complaint against the

above-listed attorney. Based upon our initial review of the materials which you
submitted, it appears that your complaint involves a fee dispute. Accordingly, I
would like to take this opportunity to notify you of the North Carolina State Bar
Fee Dispute Arbitration Program. The program is designed to provide citizens
with a means of resolving disputes over attorney fees at no cost to them and with-
out going to court. A pamphlet which describes the program in greater detail is
enclosed, along with an application form.

If you would like to participate in the fee arbitration program, please com-
plete and return the form to me within 20 days of the date of this letter. If you
decide to go through arbitration, no grievance file will be opened and the [ ] dis-
trict bar grievance committee will take no other action against the attorney.

If you do not wish to participate in the fee arbitration program, you may elect
to have your complaint investigated by the [ ] district grievance committee. If we
do not hear from you within 20 days of the date of this letter, we will assume that
you do not wish to participate in fee arbitration, and we will handle your com-
plaint like any other grievance. However, the [ ] district grievance committee has
no authority to attempt to resolve a fee dispute between an attorney and his or
her client. Its sole function is to investigate your complaint and make a recom-
mendation to the North Carolina State Bar regarding whether there is probable
cause to believe that the attorney has violated one or more provisions of the Rules
of Professional Conduct which govern attorneys in this state.

Thank you for your cooperation.
Sincerely yours,
[ ] Chairperson 
[ ] District Bar Grievance Committee
cc: PERSONAL & CONFIDENTIAL 
Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994



The 2004 North Carolina State Bar Lawyer’s Handbookpage 32—Subchapter B

.0209  Letter  to  Complainant  Where  Local  Grievance  Alleges  Fee  Dispute  and
Other  Violations

John Smith 
Anywhere, N.C.
Re: Your complaint against Jane Doe
Dear Mr. Smith:
The [ ] district grievance committee has received your complaint against the

above-listed attorney. Based upon our initial review of the materials which you
submitted, it appears that your complaint involves a fee dispute as well as other
possible violations of the rules of ethics. Accordingly, I would like to take this
opportunity to notify you of the North Carolina State Bar Fee Dispute
Arbitration Program. The program is designed to provide citizens with a means
of resolving disputes over attorney fees at no cost to them and without going to
court. A pamphlet which describes the program in greater detail is enclosed,
along with an application form.

If you would like to participate in the fee arbitration program, please com-
plete and return the form to me within 20 days of the date of this letter. If you
decide to go through arbitration, the fee arbitration committee will handle those
portions of your complaint which involve an apparent fee dispute. The remain-
ing parts of your complaint which do not involve a fee dispute will be investi-
gated by the [ ] district grievance committee.

If you do not wish to participate in the fee arbitration program, you may elect
to have your entire complaint investigated by the [ ] district grievance commit-
tee. If we do not hear from you within 20 days of the date of this letter, we will
assume that you do not wish to participate in fee arbitration, and we will handle
your entire complaint like any other grievance. However, the [ ] district grievance
committee has no authority to attempt to resolve a fee dispute between an attor-
ney and his or her client. Its sole function is to investigate your complaint and
make a recommendation to the North Carolina State Bar regarding whether
there is probable cause to believe that the attorney has violated one or more pro-
visions of the Rules of Professional Conduct which govern attorneys in this state.

Thank you for your cooperation.
Sincerely yours,
[ ] Chairperson 
[ ] District Bar Grievance Committee
cc: PERSONAL & CONFIDENTIAL 
Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0210  Letter  to  Complainant  Where  District  Committee  Recommends  Finding
of  No  Probable  Cause

John Smith 
Anywhere, N.C.
Re: Your complaint against Jane Doe Our File No. [ ]
Dear Mr. Smith:
The [ ] district grievance committee has completed its investigation of your

grievance. Based upon its investigation, the committee does not believe that there
is probable cause to find that the attorney has violated any provisions of the Rules
of Professional Conduct. The committee will forward a report with its recom-
mendation to the North Carolina State Bar Grievance Committee. The final
decision regarding your grievance will be made by the North Carolina State Bar
Grievance Committee. You will be notified in writing of the State Bar’s decision.

If you have any questions or wish to communicate further regarding your
grievance, you may contact the North Carolina State Bar at the following
address: The North Carolina State Bar Grievance Committee, P.O. Box 25908,
Raleigh, N.C. 27611.

Neither I nor any member of the [ ] district grievance committee can give you
any advice regarding any legal rights you may have regarding the matters set out
in your grievance. You may pursue any questions you have regarding your legal
rights with an attorney of your choice.

Thank you very much for your cooperation.
Sincerely yours,
[ ] Chairperson 
[ ] District Grievance Committee

cc: PERSONAL AND CONFIDENTIAL 
[ ] Respondent Attorney
PERSONAL AND CONFIDENTIAL 
Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0211  Letter  to  Respondent  Where  District  Committee  Recommends  Finding
of  Probable  Cause

Ms. Jane Doe 
Anywhere, N.C.
Re: Grievance of John Smith Our File No. [ ]
Dear Ms. Doe:
The [ ] district grievance committee has completed its investigation of Mr.

Smith’s grievance and has voted to recommend that the North Carolina State Bar
Grievance Committee find probable cause to believe that you violated one or
more provisions of the Rules of Professional Conduct. Specifically, the [ ] district
grievance committee found that there is probable cause to believe that you may
have violated [set out brief description of rule allegedly violated and pertinent
facts].

The final decision in this matter will be made by the North Carolina State
Bar Grievance Committee and you will be notified in writing of the State Bar’s
decision. The complainant has been notified that the [ ] district grievance com-
mittee has concluded its investigation and that the grievance has been sent to the
North Carolina State Bar for final resolution, but has not been informed of the
[ ] district grievance committee’s specific recommendation.

If you have any questions or wish to communicate further regarding this
grievance, you may contact the North Carolina State Bar at the following
address: The North Carolina State Bar Grievance Committee, P.O. Box 25908,
Raleigh, N.C. 27611, Tel. 919-828-4620.

Thank you very much for your cooperation.
Sincerely yours,
[ ] Chairperson 
[ ] District Grievance Committee
cc: PERSONAL AND CONFIDENTIAL 
Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0212  Letter  to  Complainant  Where  District  Committee  Recommends  Finding
of  Probable  Cause

John Smith 
Anywhere, N.C.
Re: Your complaint against Jane Doe Our File No. [ ]
Dear Mr. Smith:
The [ ] district grievance committee has completed its investigation of your

grievance and has forwarded its file to the North Carolina State Bar Grievance
Committee in Raleigh for final resolution. The final decision in this matter will
be made by the North Carolina State Bar Grievance Committee and you will be
notified in writing of the State Bar’s decision.

If you have any questions or wish to communicate further regarding your
grievance, you may contact the North Carolina State Bar at the following
address: The North Carolina State Bar Grievance Committee P.O. Box 25908
Raleigh, N.C. 27611.

Neither I nor any member of the [ ] district grievance committee can give you
any advice regarding any legal rights you may have regarding the matters set out
in your grievance. You may pursue any questions you have regarding your legal
rights with an attorney of your choice.

Thank you very much for your cooperation.
Sincerely yours,
[ ] Chairperson 
[ ] District Grievance Committee
cc: PERSONAL AND CONFIDENTIAL 
[ ] Respondent Attorney
PERSONAL AND CONFIDENTIAL 
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Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0213  Letter  to  Complainant  Acknowledging  Grievance
John Smith 
Anywhere, N.C.
Re: Your complaint against Jane Doe Our File No. [ ]
Dear Mr. Smith:
I am the chairperson of the [ ] district grievance committee. Your grievance

against [respondent attorney] [was received in my office]\[has been forwarded to
my office by the North Carolina State Bar] on [date]. I have assigned [investiga-
tor’s name], a member of the [ ] district grievance committee, to investigate your
grievance. [ ]’s name, address and telephone number are as follows: [ ].

Please be sure that you have provided all information and materials which
relate to or support your complaint to the [ ] district grievance committee. If you
have other information which you would like our committee to consider, or if
you wish to discuss your complaint, please contact the investigating attorney by
telephone or in writing as soon as possible.

After [ ]’s investigation is complete, the [ ] district grievance committee will
make a recommendation to the North Carolina State Bar Grievance Committee
regarding whether or not there is probable cause to believe that [respondent
attorney] violated one or more provisions of the Rules of Professional Conduct.
Your complaint and the results of our investigation will be sent to the North
Carolina State Bar at that time. The [ ] district grievance committee’s recom-
mendation is not binding upon the North Carolina State Bar Grievance
Committee, which will make the final determination. You will be notified in
writing when the [ ] district grievance committee’s investigation is concluded.

Neither the investigating attorney nor any member of the [ ] district griev-
ance committee can give you any legal advice or represent you regarding any
underlying legal matter in which you may be involved. You may pursue any
questions you have about your legal rights with an attorney of your own choice.

Thank you very much for your cooperation.
Sincerely yours,
[ ] Chairperson 
[ ] District Grievance Committee
cc: PERSONAL AND CONFIDENTIAL 
Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0214  Letter  to  Investigating  Attorney  Assigning  Grievance
James Roe
[ ] District Grievance Committee Member 

Anywhere, N.C.
Re: Grievance of John Smith against Jane Doe Our File No. [ ]
Dear Mr. Roe:
Enclosed you will find a copy of the grievance which I recently received

regarding the above-captioned matter. Please investigate the complaint and pro-
vide a written report with your recommendations by [deadline].

Thank you very much. 
Sincerely yours,
[ ] Chairperson 
[ ] District Grievance Committee
cc: PERSONAL AND CONFIDENTIAL 
Director of Investigations, The N.C. State Bar

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0215  Letter  to  Complainant  from  Investigating  Attorney
John Smith 
Anywhere, N.C.
Re: Your complaint against Jane Doe Our File No. [ ]
Dear Mr. Smith:

I am the member of the [ ] district grievance committee assigned to investi-
gate your grievance against [respondent attorney]. It is part of my job to ensure
that you have had a chance to explain your complaint and that the [ ] district
grievance committee has copies of all of the documents which you believe relate
to your complaint.

If you have other information or materials which you would like the [ ] dis-
trict grievance committee to consider, or if you would like to discuss this matter,
please contact me as soon as possible.

If you have already fully explained your complaint, you do not need to take
any additional action regarding your grievance. The [ ] district grievance com-
mittee will notify you in writing when its investigation is complete. At that time,
the matter will be forwarded to the North Carolina State Bar Grievance
Committee in Raleigh for its final decision. You will be notified in writing of the
North Carolina State Bar’s decision.

Thank you very much for your cooperation.
Sincerely yours,
[ ] Investigating Member 
[ ] District Grievance Committee
cc: PERSONAL AND CONFIDENTIAL 
Chairperson, [ ] District Grievance Committee

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0216  Letter  of  Notice  to  Respondent  Attorney
Ms. Jane Doe 
Anywhere, N.C.
Re: Grievance of John Smith Our File No. [ ]
Dear Ms. Doe:
Enclosed you will find a copy of a grievance which has been filed against you

by [complainant] and which was received in my office on [date]. As chairperson
of the [ ] district grievance committee, I have asked [investigating attorney], a
member of the committee, to investigate this grievance.

Please file a written response with [investigating attorney] within 15 days
from receipt of this letter. Your response should provide a full and fair disclosure
of all of the facts and circumstances relating to the matters set out in the griev-
ance.

Thank you.
Sincerely yours,
[ ] Chairperson 
[ ] District Grievance Committee
cc: PERSONAL AND CONFIDENTIAL 
[ ] Investigating member 
[ ] District Grievance Committee
Director of Investigations, N.C. State Bar
[ ] Complainant

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0217  Letter  Transmitting  Completed  File  to  North  Carolina  State  Bar
Director of Investigations 
N.C. State Bar 
P.O. Box 25908 
Raleigh, N.C. 27611
Re: Grievance of John Smith Our File No. [ ]
Dear Director:
The [ ] district grievance committee has completed its investigation in the

above-listed matter. Based upon our investigation, the committee determined in
its opinion that there is/is not probable cause to believe that the respondent vio-
lated one or more provisions of the Rules of Professional Conduct for the reasons
set out in the enclosed report.

We are forwarding this matter for final determination by the North Carolina
State Bar Grievance Committee along with the following materials:

1. The original grievance of [complainant].
2. A copy of the file of the investigating attorney.
3. The investigating attorney’s report, which includes a summary of the facts



The 2004 North Carolina State Bar Lawyer’s Handbookpage 34—Subchapter C

and the reason(s) for the committee’s decision.
Please let me know if you have any questions or if you need any additional

information. Thank you.
Sincerely yours,
[ ] Chairperson 
[ ] District Grievance Committee

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

SUBCHAPTER C
Rules  Governing  the  Board  of  Law  Examiners  and  the  Training  of  Law  Students

Section  .0200  Rules  Governing  Practical  Training  of
Law  Students

.0201  Purpose
The following rules are adopted to encourage law schools to provide their stu-

dents with supervised practical training of varying kinds during the period of
their formal legal education.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended June 7, 2001

.0202  Definitions
The following definitions shall apply to the terms used in this section:
(1) Legal aid clinic - A department, division, program or course in a law

school, approved by the Council of the North Carolina State Bar, which oper-
ates under the supervision of an active member of the State Bar and renders legal
services to eligible persons.

(2) Eligible persons - Persons who are unable financially to pay for the legal
services of an attorney as determined by a standard established by a judge of the
General Court of Justice, a legal services corporation, or the legal aid clinic pro-
viding representation.”Eligible persons” includes non-profit organizations serv-
ing low-income communities.

(3) Legal intern - A law student who is certified to provide supervised repre-
sentation to clients under the provisions of the rules of this Subchapter.

(4) Legal services corporation - A nonprofit North Carolina corporation
organized exclusively to provide representation to indigent persons.

(5) Supervising attorney - An active member of the North Carolina State Bar
who satisfies the requirements of Rule .0205 of this Subchapter and who super-
vises one or more legal interns. 

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended June 7, 2001, March 6, 2002

.0203  Eligibility
To engage in activities permitted by these rules, a law student must satisfy the

following requirements:
(1) be enrolled in a law school approved by the Council of the North

Carolina State Bar;
(2) have completed at least three semesters of the requirements for a profes-

sional degree in law (J.D. or its equivalent);
(3) be certified in writing by a representative of his or her law school, author-

ized by the dean of the law school to provide such certification, as being of good
character with requisite legal ability and training to perform as a legal intern;

(4) be introduced to the court in which he or she is appearing by an attorney
admitted to practice in that court;

(5) neither ask for nor receive any compensation or remuneration of any kind
from any client for whom he or she renders services, but this shall not prevent an
attorney, legal services corporation, law school, public defender agency, or the
state from paying compensation to the law student or charging or collecting a fee
for legal services performed by such law student;

(6) certify in writing that he or she has read and is familiar with the North
Carolina Revised Rules of Professional Conduct and the opinions interpretive
thereof.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended June 7, 2001

.0204  Form  and  Duration  of  Certification
Upon receipt of the written materials required by Rule .0203(3) and (6) and

Rule .0205(6), the North Carolina State Bar shall certify that the law student
may serve as a legal intern. The certification shall be subject to the following lim-
itations:

(a) Duration.   The certification shall be effective for 18 months or until the
announcement of the results of the first bar examination following the legal
intern's graduation whichever is earlier.  If the legal intern passes the bar exami-
nation, the certification shall remain in effect until the legal intern is sworn-in by
a court and admitted to the bar. 

(b) Withdrawal of Certification.  The certification shall be withdrawn by the
State Bar, without hearing or a showing of cause, upon receipt of 

(1) notice from a representative of the legal intern's law school, authorized
to act by the dean of the law school, that the legal intern has not graduat-
ed but is no longer enrolled;
(2) notice from a representative of the legal intern's law school, authorized
to act by the dean of the law school, that the legal intern is no longer in
good standing at the law school; 
(3) notice from a supervising attorney that the supervising attorney is no
longer supervising the legal intern and that no other qualified attorney has
assumed the supervision of the legal intern; or 
(4) notice from a judge before whom the legal intern has appeared that the
certification should be withdrawn.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended June 7, 2001

.0205  Supervision
(a) A supervising attorney shall

(1) be an active member of the North Carolina State Bar who practiced law
as a full-time occupation for at least two years;
(2) supervise no more than two legal interns concurrently, provided, how-
ever, there is no limit on the number of legal interns who may be super-
vised concurrently by an attorney who is a full-time member of a law
school's faculty or staff whose primary responsibility is supervising legal
interns in a legal aid clinic and, further provided, that an attorney who
supervises legal interns through an externship or out-placement program of
a law school legal aid clinic may supervise up to five legal interns;
(3) assume personal professional responsibility for any work undertaken by
a legal intern while under his or her supervision;
(4) assist and counsel with a legal intern in the activities permitted by these
rules and review such activities with the legal intern, all to the extent
required for the proper practical training of the legal intern and the protec-
tion of the client;
(5) read, approve and personally sign any pleadings or other papers pre-
pared by a legal intern prior to the filing thereof, and read and approve any
documents prepared by a legal intern for execution by a client or third party
prior to the execution thereof;
(6) prior to commencing the supervision, assume responsibility for super-
vising a legal intern by filing with the North Carolina State Bar a signed
notice setting forth the period during which supervising attorney expects to
supervise the activities of an identified legal intern, and that the supervising
attorney will adequately supervise the legal intern in accordance with these
rules; 
(7) notify the North Carolina State Bar in writing promptly whenever the
supervision of a legal intern ceases.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended June 7, 2001, March 6, 2002
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.0206  Activities
(a) A properly certified legal intern may engage in the activities provided in

this rule under the supervision of an attorney qualified and acting in accordance
with the provisions of Rule .0205 of this subchapter.

(b) Without the presence of the supervising attorney, a legal intern may give
advice to a client on legal matters provided that the legal intern gives a clear prior
explanation to the client that the legal intern is not an attorney and the super-
vising attorney has given the legal intern permission to render legal advice in the
subject area involved.

(c) A legal intern may represent an eligible person, or the state in criminal
prosecutions, in any proceeding before a federal, state or local tribunal, includ-
ing an administrative agency, if prior consent is obtained from the tribunal or
agency upon application of the supervising attorney.  Each appearance before the
tribunal or agency shall be subject to any limitations imposed by the tribunal or
agency including, but not limited to, the requirement that the supervising attor-
ney physically accompany the legal intern.

(d) In all cases under this rule in which a legal intern makes an appearance
before a tribunal or agency on behalf of a client, the legal intern shall have the
written consent in advance of the client. The client shall be given a clear expla-
nation, prior to the giving of his or her consent, that the legal intern is not an
attorney. This consent shall be filed with the tribunal and made a part of the
record in the case.

(e) In all cases under this rule in which a legal intern is permitted to make an
appearance before a tribunal or agency, subject to any limitations imposed by the
tribunal, the legal intern may engage in all activities appropriate to the represen-
tation of the client, including, without limitation, selection of and argument to
the jury, examination and cross-examination of witnesses, motions and argu-
ments thereon, and giving notice of appeal.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended June 7, 2001, March 6, 2002

.0207  Use  of  Student’s  Name
((a) A legal intern's name may properly 

(1) be printed or typed on briefs, pleadings, and other similar documents on
which the legal intern has worked with or under the direction of the super-
vising attorney, provided the legal intern is clearly identified as a legal intern
certified under these rules, and provided further that the legal intern shall not
sign his or her name to such briefs, pleadings, or other similar documents; 
(2) be signed to letters written on the letterhead of the supervising attorney,
legal aid clinic, or district attorney's office, provided there appears below the
legal intern's signature a clear identification that the legal intern is certified
under these rules, An appropriate designation is "Certified Legal Intern
under the Supervision of [supervising attorney]."

(b) A student's name may not appear 
(1) on the letterhead of a supervising attorney, legal aid clinic, or district
attorney's office; 
(2) on a business card bearing the name of a supervising attorney, legal aid
clinic, or district attorney's office; or 
(3) on a business card identifying the legal intern as certified under these
rules.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended June 7, 2001

SUBCHAPTER D
Rules  of  the  Standing  Committees  of  the  North  Carolina  State  Bar

Section  .0100  Procedures  for  Ruling  on  Questions
of  Legal  Ethics

Rule  .0101  Definitions
(1) “Assistant executive director” shall mean the assistant executive director of

the Bar.
(2) “Attorney” shall mean any active member of the Bar.
(3) “Bar” shall mean the North Carolina State Bar.
(4) “Chairperson” shall mean the chairperson, or in his or her absence, the

vice-chairperson of the Ethics Committee of the Bar.
(5) “Committee” shall mean the Ethics Committee of the Bar.
(6) “Council” shall mean the council of the Bar.
(7) “Ethics advisory” shall mean a legal ethics opinion issued in writing by the

executive director, the assistant executive director, or a designated member of the
Bar's staff counsel.  All ethics advisories shall be subsequently reviewed and
approved, withdrawn or modified by the committee. Ethics advisories shall be
designated by the letters “EA,” numbered by year and order of issuance, and kept
on file at the Bar.

(8) “Ethics decision” shall mean a written ethics opinion issued by the coun-
cil in response to a request for an ethics opinion which, because of its special facts
or for other reasons, does not warrant issuance of a formal ethics opinion. Ethics
decisions shall be designated by the letters “ED,” numbered by year and order of
issuance, and kept on file at the Bar.

(9) “Executive director” shall mean the executive director of the Bar.
(10) “Formal ethics opinion” shall mean a published opinion issued by the

council to provide ethical guidance for attorneys and to establish a principle of
ethical conduct. A formal ethics opinion adopted under the Revised Rules of
Professional Conduct (effective July 24, 1997 and as comprehensively revised in
2003) shall be designated as a “Formal Ethics Opinion” and numbered by year
and order of issuance.  Formal ethics opinions adopted under the repealed Rules
of Professional Conduct (effective October 7, 1985 to July 23, 1997) are desig-
nated by the letters “RPC” and numbered serially.  Formal ethics opinions adopt-
ed under the repealed Code of Professional Conduct (effective January 1, 1974
to October 6, 1985) are designated by the letters “CPR” and numbered serially.
Formal ethics opinions adopted under the repealed Rules of Professional
Conduct and the repealed Code of Professional Conduct are binding unless
overruled by a provision of the Bar's current code of ethics; a revision of the rule
of ethics upon which the opinion is based; or a subsequent formal ethics opin-
ion on point. 

(11) “Grievance Committee” shall mean the Grievance Committee of the
Bar.

(12) “Informal ethics advisory” shall mean an informal ethics opinion com-
municated verbally or via electronic mail by the executive director, the assistant
executive director, or a designated member of the Bar's staff counsel.  A written
record documenting the name of the inquiring attorney, the date of the informal
ethics advisory, and the substance of the advice given shall be kept on file at the
Bar.  An informal ethics advisory is not binding upon the Bar in a subsequent
disciplinary proceeding.

(13) “President” shall mean the president of the Bar, or, in his or her absence,
the presiding officer of the council.

(14) “Published” shall mean published for comment in the North Carolina
State Bar Newsletter (prior to fall 1996), the North Carolina State Bar Journal (fall
1996 and thereafter) or other appropriate publication of the North Carolina
State Bar.

(15) “Revised Rules of Professional Conduct” shall mean the code of ethics
of the Bar effective July 24, 1997 and as comprehensively revised in 2003.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended March 5, 1998, February 5, 2004

Rule  .0102  General  Provisions
(a) An attorney may ask the Bar to rule on actual or contemplated profes-

sional conduct of an attorney as provided in this section .0100 of this subchap-
ter. In special circumstances, a ruling on the contemplated professional conduct
of an attorney may be provided in response to the request of a person who is not
a member of the Bar.  The grant or denial of a request rests within the discretion
of the executive director, assistant executive director, designated staff counsel, the
chairperson, the committee, or the council, as appropriate.

(b) An attorney may request an informal ethics advisory by letter, electronic
mail, telephone, or personal meeting with an appropriate member of the Bar
staff.  The executive director, assistant executive director, or designated staff coun-
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sel may provide an informal ethics advisory to guide the inquiring attorney's own
prospective conduct if the inquiry is routine, the responsive advice is readily
ascertainable from the Revised Rules of Professional Conduct and formal ethics
opinions, or the inquiry requires urgent action to protect some legal right, priv-
ilege, or interest. 

(c) An attorney may request an ethics advisory or formal ethics opinion by
sending a written inquiry to the Bar.  The executive director, assistant executive
director, or designated staff counsel may issue an ethics advisory to guide the
inquiring attorney's own prospective conduct if the inquiry is routine, the
responsive advice is readily ascertainable from the Revised Rules of Professional
Conduct and formal ethics opinions, or the inquiry requires urgent action to
protect some legal right, privilege, or interest.  An inquiry requesting an opinion
about the professional conduct of another attorney, past conduct, or that pres-
ents a matter of first impression or of general interest to the Bar shall be referred
to the committee for response by ethics decision or formal ethics opinion.  

(d) All ethics inquiries, whether written or verbal, shall present in detail all
operative facts upon which the request is based. Inquiries should not disclose
client confidences or other sensitive information not necessary to the resolution
of the ethical question presented.  

(e) Any attorney who requests an ethics opinion on the acts or contemplated
professional conduct of another attorney, shall state, in the written inquiry, the
name of the attorney and identify all persons whom the requesting attorney has
reason to believe may be substantially affected by the response to the inquiry. The
inquiry shall also provide evidence that the attorney whose conduct is at issue and
all other identified interested persons have received copies of the inquiry from the
requesting attorney.  

(f) When a written ethics inquiry discloses conduct which may be actionable
as a violation of the Revised Rules of Professional Conduct, the executive direc-
tor, the assistant executive director, chairperson or the committee may refer the
matter to the Grievance Committee for investigation.

(g) In general, no response shall be provided to an ethics inquiry that seeks
an opinion on an issue of law.

(h) A decision not to issue a response to an ethics inquiry, whether by the
executive director, assistant executive director, designated staff counsel, chairper-
son or the committee, shall not be appealable.

(i) Except as provided in Rule .0103(b) of this subchapter, the information
contained in a request for an ethics opinion shall not be confidential.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended March 5, 1998

Rule  .0103    Informal  Ethics  Advisories  and  Ethics  Advisories
(a) The executive director, assistant executive director, or designated staff

counsel may honor or deny a request for an informal ethics advisory.  Except as
provided in Rule .0102(b), an attorney requesting an opinion concerning anoth-
er attorney's professional conduct, past conduct, or matters of first impression
shall be asked to submit a written inquiry for referral to the committee.  An attor-
ney requesting an opinion involving matters of widespread interest to the Bar or
particularly complex factual circumstances may also be asked to submit a written
inquiry for referral to the committee.  

(b) The Bar's program for providing informal ethics advisories to inquiring
attorneys is a designated lawyers' assistance program approved by the Bar and
information received by the executive director, assistant executive director, or des-
ignated staff counsel from an attorney seeking an informal ethics advisory shall
be confidential information pursuant to Rule 1.6(c) of the Revised Rules of
Professional Conduct (2003); provided, however, such confidential information
may be disclosed as allowed by Rule 1.6(b) and as necessary to respond to a false
or misleading statement made about an informal ethics advisory.  Further, if an
attorney's response to a grievance proceeding relies in whole or in part upon the
receipt of an informal ethics advisory, confidential information may be disclosed
to Bar counsel, the Grievance Committee or other appropriate disciplinary
authority. 

(c) An ethics advisory issued by the executive director, assistant executive
director, or designated staff counsel shall be promulgated under the authority of
the committee and in accordance with such guidelines as the committee may
establish and prescribe from time to time.

(d) An ethics advisory shall sanction or disapprove only the matter in issue,
shall not otherwise serve as precedent and shall not be published.

(e) Ethics advisories shall be reviewed periodically by the committee. If, upon
review, a majority of the committee present and voting decides that an ethics
advisory should be withdrawn or modified, the requesting attorney shall be noti-
fied in writing of the committee's decision by the executive director or assistant
executive director. Until such notification, the attorney shall be deemed to have
acted ethically and in good faith if he or she acts pursuant to the ethics advisory
which is later withdrawn or modified.

(f)  If an inquiring attorney disagrees with the ethics advisory issued to him
or her, the attorney may request reconsideration of the ethics advisory by writing
to the committee prior to the next regularly scheduled meeting of the commit-
tee.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended March 5, 1998, February 5, 2004

Rule  .0104  Formal  Ethics  Opinions  and  Ethics  Decisions  
(a) Requests for formal ethics opinions or ethics decisions shall be made in

writing and submitted to the executive director or assistant executive director
who, after determining that the request is in compliance with Rule .0102 of this
subchapter, shall transmit the request to the chairperson of the committee.

(b) If a formal ethics opinion or ethics decision is requested concerning con-
templated or actual conduct of another attorney, that attorney shall be given an
opportunity to be heard by the committee, along with the person who request-
ed the opinion, under such guidelines as may be established by the committee.
At the discretion of the chairperson and the committee, additional persons or
groups shall be notified by the method deemed most appropriate by the chair-
person and provided an opportunity to be heard by the committee.

(c) Upon initial consideration of the request, by vote of a majority of the
members of the committee present at the meeting, the committee shall prepare
a written proposed response to the inquiry and shall determine whether to issue
the response as a proposed ethics decision or a proposed formal ethics opinion.
Prior to the next regularly scheduled meeting of the committee, all proposed for-
mal ethics opinions shall be published and all proposed ethics decisions shall be
circulated to the members of the council.

(d) Prior to the next regularly scheduled meeting of the committee, any inter-
ested person or group may submit a written request to reconsider a proposed  for-
mal ethics opinion or a proposed ethics decision and may ask to be heard by the
committee. The committee, under such guidelines as it may adopt, may allow or
deny such request.

(e) Upon reconsideration of a proposed formal ethics opinion or proposed
ethics decision, the committee may, by vote of not less than a majority of the duly
appointed members of the committee, revise the proposed formal ethics opinion
or proposed ethics decision.  Prior to the next regularly scheduled meeting of the
committee, all revised proposed formal ethics opinions shall be published and all
revised proposed ethics decisions shall be circulated to the members of the coun-
cil.

(f) Upon completion of the process, the committee shall determine, by a vote
of not less than a majority of the duly appointed members of the committee,
whether to transmit a proposed formal ethics opinion or proposed ethics deci-
sion to the council with a recommendation to adopt.

(g) Any interested person or group may request to be heard by the council
prior to a vote on the adoption of a proposed formal ethics opinion or ethics
decision. Whether permitted to appear before the council or not, the person or
group has the right to file a written brief with the council under such rules as may
be established by the council. 

(h) The council's action on a proposed formal ethics opinion or ethics deci-
sion shall be determined by vote of the majority of the council present and vot-
ing. Notice of such action shall be provided to interested persons by the method
deemed most appropriate by the chairperson.

(i) A formal ethics opinion or ethics decision may be reconsidered or with-
drawn by the council pursuant to rules which it may establish from time to time.

(j) To vote, a member of the committee must be physically present at a meet-
ing. 

History Note: Statutory Authority G.S. 84-23 
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Readopted Effective December 5, 1994
Amended March 8, 1998, February 5, 2004

Section  .0200  Procedures  for  the  Authorized  Practice
Committee

.0201  General  Provisions
The purpose of the committee on the authorized practice of law is to protect

the public from being unlawfully advised and represented in legal matters by
unqualified persons.

History Note: Statutory Authority G.S. 84-37 
Readopted Effective December 8, 1994
Amended February 3, 2000

.0202  Procedure
(a) The procedure to prevent and restrain the unauthorized practice of law

shall be in accordance with the provisions hereinafter set forth.
(b) District bars shall not conduct separate proceedings into unauthorized

practice of law matters but shall assist and cooperate with the North Carolina
State Bar in reporting and investigating matters of alleged unauthorized practice
of law.

History Note: Statutory Authority G.S. 84-37 
Readopted Effective December 8, 1994

.0203  Definitions
Subject to additional definitions contained in other provisions of this sub-

chapter, the following words and phrases, when used in this subchapter, have the
meanings set forth in this rule, unless the context clearly indicates otherwise.

(1) Appellate division - the appellate division of the General Court of Justice.
(2) Chairperson of the Authorized Practice Committee - the councilor

appointed to serve as chairperson of the Authorized Practice Committee of the
State Bar.

(3) Complainant or the complaining witness - any person who has com-
plained of the conduct of any person, firm or corporation as relates to alleged
unauthorized practice of law.

(4) Complaint - a formal pleading filed in the name of the North Carolina
State Bar in the superior court against a person, firm or corporation after a find-
ing of probable cause.

(5) Council - the Council of the North Carolina State Bar.
(6) Councilor - a member of the Council of the North Carolina State Bar.
(7) Counsel - the counsel of the North Carolina State Bar appointed by the

council.
(8) Court or courts of this state - a court authorized and established by the

Constitution or laws of the state of North Carolina.
(9) Defendant - any person, firm or corporation against whom a complaint

is filed after a finding of probable cause.
(10) Investigation - the gathering of information with respect to alleged

unauthorized practice of law.
(11) Investigator - any person designated to assist in investigation of alleged

unauthorized practice of law.
(12) Letter of caution - a communication from the Authorized Practice

Committee to any person stating that past conduct of the person, while not the
basis for formal action, is questionable as relates to the practice of law or may be
the basis for injunctive relief if continued or repeated.

(13) Letter of notice - a communication to an accused individual or corpo-
ration setting forth the substance of alleged conduct involving unauthorized
practice of law.

(14) Office of the counsel - the office and staff maintained by the counsel of
the North Carolina State Bar.

(15) Office of the secretary - the office and staff maintained by the secretary
of the North Carolina State Bar.

(16) Party - after a complaint has been filed, the North Carolina State Bar as
plaintiff and the accused individual or corporation as defendant.

(17) Plaintiff - after a complaint has been filed, the North Carolina State Bar.
(18) Preliminary Hearing - hearing by the Authorized Practice Committee to

determine whether probable cause exists.

(19) Cause - a finding by the Authorized Practice Committee that there is
reasonable cause to believe that a person or corporation is guilty of unauthorized
practice of law justifying legal action against such person or corporation.

(20) Secretary - the secretary of the North Carolina State Bar.
(21) Supreme Court - the Supreme Court of North Carolina.
History Note: Statutory Authority G.S. 84-37 
Readopted Effective December 8, 1994
Amended February 3, 2000

.0204  State  Bar  Council  -  Powers  and  Duties
The Council of the North Carolina State Bar shall have the power and duty
(1) to supervise the administration of the Authorized Practice Committee in

accordance with the provisions of this subchapter;
(2) to appoint a counsel. The counsel shall serve at the pleasure of the coun-

cil. The counsel shall be a member of the North Carolina State Bar but shall not
be permitted to engage in the private practice of law.

History Note: Statutory Authority G.S. 84-37 
Readopted Effective December 8, 1994
Amended February 3, 2000

.0205  Chairperson  of  the  Authorized  Practice  Committee  -  Powers  and  Duties
(a) The chairperson of the Authorized Practice Committee shall have the

power and duty  
(1) to supervise the activities of the counsel; 
(2) to recommend to the Authorized Practice Committee that an investi-
gation be initiated;  
(3) to recommend to the Authorized Practice Committee that a complaint
be dismissed;
(4) to direct a letter of notice to an accused person or corporation or direct
the counsel to issue letters of notice in such cases or under such circum-
stances as the chairperson deems appropriate; 
(5) to notify the accused and any complainant that a complaint has been
dismissed; 
(6) to call meetings of the Authorized Practice Committee for the purpose
of holding preliminary hearings;  
(7) to issue subpoenas in the name of the North Carolina State Bar or direct
the secretary to issue such subpoenas; 
(8) to administer oaths or affirmations to witnesses; 
(9) to file and verify complaints and petitions in the name of the North
Carolina State Bar.

(b) The president, vice-chairperson or senior council member of Authorized
Practice Committee shall perform the functions of the chairperson of the com-
mittee in any matter when the chairperson or vice-chairperson is absent or dis-
qualified.

History Note: Statutory Authority G.S. 84-37 
Readopted Effective December 8, 1994
Amended February 3, 2000

.0206  Authorized  Practice  Committee  -  Powers  and  Duties
The Authorized Practice Committee shall have the power and duty
(1) to direct the counsel to investigate any alleged unauthorized practice of

law by any person, firm, or corporation in this State;
(2) to hold preliminary hearings, find probable cause, and recommend to the

Executive Committee that complaints be filed;
(3) to dismiss complaints upon a finding of no probable cause;
(4) to issue a letter of caution to a respondent in cases wherein probable cause

is not established but the activities of the respondent are deemed to be improp-
er or may become the basis for injunctive relief if continued or repeated;

(5) to issue advisory opinions in accordance with procedures adopted by the
council as to whether the actual or contemplated conduct of nonlawyers would
constitute the unauthorized practice of law in North Carolina.

History Note: Statutory Authority G.S. 84-37 
Readopted Effective December 8, 1994
Amended February 20, 1995, February 3, 2000

.0207  Counsel  -  Powers  and  Duties
The counsel shall have the power and duty
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(1) to initiate an investigation concerning the alleged unauthorized practice
of law;

(2) to direct a letter of notice to a respondent when authorized by the chair-
person of the Authorized Practice Committee;

(3) to investigate all matters involving alleged unauthorized practice of law
whether initiated by the filing of a complaint or otherwise;

(4) to recommend to the chairperson of the Authorized Practice Committee
that a matter be dismissed because the complaint is frivolous or falls outside the
council's jurisdiction; that a letter of notice be issued; or that the matter be con-
sidered by the Authorized Practice Committee to determine whether probable
cause exists;

(5) to prosecute all unauthorized practice of law proceedings before the
Authorized Practice Committee and the courts;

(6) to represent the State Bar in any trial or other proceedings concerned with
the alleged unauthorized practice of law;

(7) to employ assistant counsel, investigators, and other administrative per-
sonnel in such numbers as the council may from time to time authorize;

(8) to maintain permanent records of all matters processed and the disposi-
tion of such matters;

(9) to perform such other duties as the council may from time to time direct.
History Note: Statutory Authority G.S. 84-37 
Readopted Effective December 8, 1994
Amended February 3, 2000

.0208  Suing  for  Injunctive  Relief
(a) Upon receiving a recommendation from the Authorized Practice

Committee that a complaint seeking injunctive relief be filed, the Executive
Committee shall review the matter at the same quarterly meeting and determine
whether the recommended action is necessary to protect the public interest and
ought to be prosecuted.

(b) If the Executive Committee decides to follow the Authorized Practice
Committee's recommendation, it shall direct the counsel to prepare the neces-
sary pleadings as soon as practical for signature by the chairperson and filing with
the appropriate tribunal.

(c) If the Executive Committee decides not to follow the Authorized Practice
Committee's recommendation, the matter shall go before the council at the same
quarterly meeting to determine whether the recommended action is necessary to
protect the public interest and ought to be prosecuted.

(d) If the council decides not to follow the Authorized Practice Committee's
recommendation, the matter shall be referred back to the Authorized Practice
Committee for alternative disposition.

(e) If probable cause exists to believe that a respondent is engaged in the
unauthorized practice of law and action is needed to protect the public interest
before the next quarterly meeting of the Authorized Practice Committee, the
chairperson, with the approval of the president, may file and verify a complaint
or petition in the name of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-37 
Adopted February 3, 2000

Section  .0600  Rules  Governing  the  Lawyer
Assistance  Program

.0601  Purpose
The purpose of the lawyer assistance program is to: (1) protect the public by

assisting lawyers and judges who are professionally impaired by reason of sub-
stance abuse, addiction, or debilitating mental condition; (2) assist impaired
lawyers and judges in recovery; and (3) educate lawyers and judges concerning
the causes of and remedies for such impairment.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23 
Readopted Effective December 8, 1994
Amended February 3, 2000

.0602  Authority
The council of the North Carolina State Bar hereby establishes the Lawyer

Assistance Program Board (the board) as a standing committee of the council.
The board has the authority to establish policies governing the State Bar's lawyer

assistance program as needed to implement the purposes of this program. The
authority conveyed is not limited by, but is fully coextensive with, the authority
previously vested in State Bar's predecessor program, the Positive Action for
Lawyers (PALS) program.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23 
Readopted Effective December 8, 1994
Amended February 3, 2000

.0603  Operational  Responsibility
The board shall be responsible for operating the lawyer assistance program

subject to the statutes governing the practice of law, the authority of the council,
and the rules of the board.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Adopted February 3, 2000

.0604  Size  of  Board
The board shall have nine members. Three of the members shall be coun-

cilors of the North Carolina State Bar at the time of appointment; three of the
members shall be non-lawyers or lawyers with experience and training in the
fields of mental health, substance abuse or addiction; and three of the members
shall be lawyers who are currently volunteers to the lawyer assistance program.
No member of the Grievance Committee shall be a member of the board.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Adopted February 3, 2000

.0605  Appointment  of  Members;  When;  Removal
The initial members of the board shall be appointed at the next meeting of

the council following the creation of the board. Thereafter, members shall be
appointed or reappointed, as the case may be, at the first quarterly meeting of the
council each calendar year, provided that a vacancy occurring by reason of death,
resignation, or removal shall be filled by appointment of the council at the next
quarterly meeting following the event giving rise to the vacancy, and the person
so appointed shall serve for the balance of the vacated term. Any member of the
board may be removed at any time by an affirmative vote of a majority of the
members of the council in session at a regularly called meeting.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Adopted February 3, 2000

.0606  Term  of  Office  and  Succession
The members of the board shall be divided into three classes of equal size to

serve in the first instance for terms expiring one, two and three years, respective-
ly, after the first quarterly meeting of the council following creation of the board.
Of the initial board, three members (one councilor, one mental health, substance
abuse or addiction professional, and one lawyer-volunteer to the lawyer assistance
program) shall be appointed to terms of one year; three members (one councilor,
one mental health, substance abuse or addiction professional, and one lawyer-
volunteer) shall be appointed to terms of two years; and three members (one
councilor, one mental health, substance abuse or addiction professional, and one
lawyer-volunteer) shall be appointed to terms of three years. Thereafter, the suc-
cessors in each class of board members shall be appointed to serve for terms of
three years. No member shall serve more than two consecutive three-year terms,
in addition to service prior to the beginning of a full three-year term, without
having been off the board for at least three years.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Adopted February 3, 2000

.0607  Appointment  of  Chairperson
The chairperson of the board shall be appointed by the council annually at

the time of its appointment of board members. The chairperson may be re-
appointed for an unlimited number of one-year terms. The chairperson shall pre-
side at all meetings of the board, shall prepare and present to the council the
annual report of the board, and shall represent the board in its dealings with the
public. A vacancy occurring by reason of death, resignation, or removal shall be
filled by appointment of the council at the next quarterly meeting following the
event giving rise to the vacancy, and the person so appointed shall serve for the
balance of the vacated term.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Adopted February 3, 2000
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.0608  Appointment  of  Vice-CChairperson
The vice-chairperson of the board shall be appointed by the council annual-

ly at the time of its appointment of board members. The vice-chairperson may
be re-appointed for an unlimited number of one-year terms. The vice-chairper-
son shall preside at and represent the board in the absence of the chairperson and
shall perform such other duties as may be assigned to him or her by the chair-
person or by the board. A vacancy occurring by reason of death, resignation, or
removal shall be filled by appointment of the council at the next quarterly meet-
ing following the event giving rise to the vacancy, and the person so appointed
shall serve for the balance of the vacated term.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Adopted February 3, 2000

.0609  Source  of  Funds
Funding for the program shall be provided from the general and appropriate

special funds of the North Carolina State Bar and such other funds as may
become available by grant or otherwise.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Adopted February 3, 2000

.0610  Meetings
The annual meeting of the board shall be held in October of each year in con-

nection with the annual meeting of the North Carolina State Bar. The board by
resolution may set regular meeting dates and places. Special meetings of the
board may be called at any time upon notice given by the chairperson, the vice-
chairperson, or any two members of the board. Notice of meeting shall be given
at least two days prior to the meeting by mail, telegram, facsimile transmission,
electronic mail or telephone. A quorum of the board for conducting its official
business shall be a majority of the members serving at a particular time.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Adopted February 3, 2000

.0611  Annual  Report
The board shall prepare at least annually a report of its activities and shall

present the same at the annual meeting of the council.
History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Adopted February 3, 2000

.0612  Powers  and  Duties  of  the  Board
In addition to the powers and duties set forth elsewhere in these rules, the

board shall have the following powers and duties:
(1) to exercise general supervisory authority over the administration of the

lawyer assistance program consistent with these rules; 
(2) to implement programs to investigate and evaluate reports that a lawyer's

ability to practice law is impaired because of substance abuse, depression, or other
debilitating mental condition; to confer with any lawyer who is the subject of
such a report; and, if the report is verified, to provide referrals and assistance to
the impaired lawyer;

(3) to adopt and amend regulations consistent with these rules with the
approval of the council;

(4) to delegate authority to the staff of the lawyer assistance program subject
to the review of the council;

(5) to delegate authority to investigate, evaluate, and intervene with impaired
lawyers to committees composed of qualified volunteer lawyers and non-lawyers; 

(6) to submit an annual budget for the lawyer assistance program to the
council for approval and to ensure that expenses of the board do not exceed the
annual budget approved by the council; 

(7) to report annually on the activities and operations of the board to the
council and make any recommendations for changes in the rules or methods of
operation of the lawyer assistance program; 

(8) to implement programs to investigate, evaluate, and intervene in cases
referred to it by a disciplinary body, and to report the results of the investigation
and evaluation to the referring body;

(9) to promote programs of education and awareness for lawyers, law stu-
dents, and judges about the causes and remedies of lawyer impairment;

(10) to train volunteer lawyers to provide peer support, assistance and mon-
itoring for impaired lawyers; and 

(11) to administer the PALS revolving loan fund or other similar fund that
may be established for the board's program to assist lawyers who are impaired
because of a debilitating mental condition.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Adopted February 3, 2000

.0613  Confidentiality
The lawyer assistance program is an approved lawyers' assistance program in

accordance with the requirements of Rule 1.6(b) of the Revised Rules of
Professional Conduct. Except as noted herein and otherwise required by law,
information received during the course of investigating, evaluating, and assisting
an impaired lawyer shall be privileged and held in the strictest confidence by the
staff of the lawyer assistance program, the members of the board, and the mem-
bers of any committee of the board. If a report of impaired condition is made by
members of a lawyer's family, and there is good cause shown, the board may, in
its discretion, release information to appropriate members of the lawyer's family
if the board or its duly authorized committee determines that such disclosure is
in the best interest of the impaired lawyer.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23 
Readopted Effective December 8, 1994
Amended February 3, 2000

.0614  Referral  to  the  Grievance  Committee
If an investigation and evaluation clearly indicate that a lawyer's impairment

due to substance abuse or mental condition is detrimental to the public, the
courts, or the legal profession, the board shall take appropriate action, including,
if warranted, the filing of a grievance. Notwithstanding the foregoing, no griev-
ance shall be filed by the board or any member thereof against a lawyer using
information received by the board or one of its committees if the lawyer, or a
member of the lawyer's family, initially sought the assistance of a program
administered by the board or the lawyer is cooperating in good faith with a pro-
gram administered by the board.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23; G.S. 84-28 
Readopted Effective December 8, 1994
Amended February 3, 2000

.0615  Regional  Chapters
A committee may, under appropriate rules and regulations promulgated by

the, board, establish regional chapters, composed of qualified volunteer lawyers
and non-lawyers. A regional chapter may perform any or all of the duties and
functions set forth in Section .0600 of this subchapter to the extent provided by
the rules of the board.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23 
Readopted Effective December 8, 1994
Amended February 3, 2000

.0616  Suspension  for  Impairment,  Reinstatement
If it appears that a lawyer's ability to practice law is impaired by substance

abuse and/or chemical addiction, the board, or its duly authorized committee,
may petition any superior court judge to issue an order, pursuant to the court's
inherent authority, suspending the lawyer's license to practice law in this state for
up to 180 days.

(a) The petition shall be supported by affidavits of at least two persons setting
out the evidence of the lawyer's impairment.

(b) The petition shall be signed by the executive director of the lawyer assis-
tance program and the executive director of the State Bar.

(c) The petition shall contain a request for a protective order sealing the peti-
tion and all proceedings respecting it.

(d) Except as set out in Rule .0606(j) below, the petition shall request the
court to issue an order requiring the attorney to appear in not less than 10 days
and show cause why the attorney should not be suspended from the practice of
law. No order suspending an attorney's license shall be entered without notice
and a hearing, except as provided in Rule .0606(j) below.

(e) The order to show cause shall be served upon the attorney, along with the
State Bar's petition and supporting affidavits, as provided in Rule 4 of the North
Carolina Rules of Civil Procedure.

(f) At the show cause hearing, the State Bar shall have the burden of proving
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by clear, cogent, and convincing evidence that the lawyer's ability to practice law
is impaired.

(g) If the court finds that the attorney is impaired, the court may enter an
order suspending the attorney from the practice of law for up to 180 days. The
order shall specifically set forth the reasons for its issuance.

(h) At any time following entry of an order suspending an attorney, the attor-
ney may petition the court for an order reinstating the attorney to the practice of
law.

(i) A hearing on the reinstatement petition will be held no later than 10 days
from the filing of the petition, unless the suspended lawyer agrees to a continu-
ance. At the hearing, the suspended lawyer will have the burden of establishing
by clear, cogent, and convincing evidence the following: (1) the lawyer's ability
to practice law is no longer impaired; (2) the lawyer's debilitating condition is
being treated and/or managed; (3) it is unlikely that the inability to practice law
due to the impairment will recur; and (4) it is unlikely that the interest of the
public will be unduly threatened by the reinstatement of the lawyer.

(j) No suspension of an attorney's license shall be allowed without notice and
a hearing unless 

(1) the State Bar files a petition with supporting affidavits, as provided in
Rule .0606(a)-(c) above. 
(2) the State Bar's petition and supporting affidavits demonstrate by clear,
cogent, and convincing evidence that immediate and irreparable harm,
injury, loss, or damage will result to the public, to the lawyer who is the sub-
ject of the petition, or to the administration of justice before notice can be
given and a hearing had on the petition. 
(3) the State Bar's petition specifically seeks the temporary emergency relief
of suspending ex parte the attorney's license for up to 10 days or until
notice be given and a hearing held, whichever is shorter, and the State Bar's
petition requests the court to endorse an emergency order entered hereun-
der with the hour and date of its entry. 
(4) the State Bar's petition requests that the emergency suspension order
expire by its own terms 10 days from the date of entry, unless, prior to the
expiration of the initial 10-day period, the court agrees to extend the order
for an additional 10-day period for good cause shown or the respondent
attorney agrees to an extension of the suspension period.

(k) The respondent attorney may apply to the court at any time for an order
dissolving the emergency suspension order. The court may dissolve the emer-
gency suspension order without notice to the State Bar or hearing, or may order
a hearing on such notice as the court deems proper.

(l) The North Carolina State Bar shall not be required to provide security for
payment of costs or damages prior to entry of a suspension order with or with-
out notice to the respondent attorney.

(m) No damages shall be awarded against the State Bar in the event that a
restraining order entered with or without notice and a hearing is dissolved.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28(i)
Readopted Effective December 8, 1994
Amended September 7, 1995, February 3, 2000

.0617  Consensual  Suspension
Notwithstanding the provisions of Rule .0616 of this subchapter, the court

may enter an order suspending a lawyer's license if the lawyer consents to such
suspension. The order may contain such other terms and provisions as the par-
ties agree to and which are necessary for the protection of the public.

History Note: Statutory Authority G.S. 84-23; G.S. 84-28(i)
Readopted Effective December 8, 1994
Amended February 3, 2000

.0618  Agents  of  the  State  Bar
All members of the board and its duly appointed committees shall be deemed

to be acting as agents of the State Bar when performing the functions and duties
set forth in this subchapter.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Readopted Effective December 8, 1994
Amended February 3, 2000

.0619  Judicial  Committee
The Judicial Committee of the Lawyer Assistance Program Board shall

implement a program of intervention for members of the judiciary with sub-
stance abuse problems affecting their professional conduct. The committee shall
consist of at least two members of the state's judiciary. The committee will be
governed by the rules of the Lawyer Assistance Program Board where applicable.
Rules .0616 and .0617 of this subchapter are not applicable to the committee.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Readopted Effective December 8, 1994
Amended February 3, 2000

.0620  Rehabilitation  Contracts  for  Lawyers  Impaired  by  Substance  Abuse
The board, or its duly authorized committee, has the authority to enter into

rehabilitation contracts with lawyers suffering from substance abuse including
contracts that provide for alcohol and/or drug testing. Such contracts may
include the following conditions among others: 

(a) that upon receipt of a report of a positive alcohol or drug test for a sub-
stance prohibited under the contract, the contract may be amended to include
additional provisions considered to be in the best rehabilitative interest of the
lawyer and the public; and

(b) that the lawyer stipulates to the admission of any alcohol and/or drug-
testing results into evidence in any in camera proceeding brought under this sec-
tion without the necessity of further authentication.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Adopted March 7, 1996
Amended February 3, 2000

.0621  Evaluations  for  Substance  Abuse,  Alcoholism,  and/or  other  Chemical
Addictions

(a) Notice of Need for Evaluation. The Lawyer Assistance Program Board, or
its duly authorized committee, may demand that a lawyer obtain a comprehen-
sive evaluation of his or her condition by an approved addiction specialist if the
lawyer's ability to practice law is apparently being impaired by substance abuse,
alcoholism and/or other chemical addictions. This authority may be exercised
upon recommendation of the director of the lawyer assistance program and the
approval of at least three members of the board or appropriate committee, which
shall include at least one person with professional expertise in chemical addic-
tion. Written notice shall be provided to the lawyer informing the lawyer that the
board has determined that an evaluation is necessary and demanding that the
lawyer obtain the evaluation by a date set forth in the written notice.

(b) Failure to Comply. If the lawyer does not obtain an evaluation, the direc-
tor of the lawyer assistance program shall obtain the approval of the chairperson
of the board, or the chairperson of the appropriate committee of the board, to
file a motion to compel an evaluation pursuant to the authority set forth in G.S.
§ 84-28(i) and (j) and in accordance with the procedure set forth in Rule 35 of
the North Carolina Rules of Civil Procedure. All pleadings in such a proceeding
shall be filed under seal and all hearings shall be held in camera. Written notice
of the motion to compel an examination shall be served upon the lawyer in
accordance with the North Carolina Rules of Civil Procedure at least ten days
before the hearing on the matter.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Adopted February 3, 2000

.0622  Grounds  for  Compelling  an  Evaluation
An order compelling the lawyer to obtain a comprehensive evaluation by an

addiction specialist may be issued if the board establishes that the evaluation will
assist the lawyer and the lawyer assistance program to assess the lawyer's condi-
tion and any risk that the condition may present to the public, and to determine
an appropriate treatment for the lawyer.

History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Adopted February 3, 2000

.0623  Failure  to  Comply  with  an  Order  Compelling  an  Evaluation
If a lawyer fails to comply with an order compelling a comprehensive evalu-

ation by an addiction specialist, the board, or its duly authorized committee, may
file a contempt proceeding to be held in camera. If the lawyer fails to comply
with a contempt order, the lawyer shall be deemed to have waived confidential-
ity respecting communications made by the lawyer to the board or its commit-
tee. The board, or its duly authorized committee, may seek further relief and may
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file motions or proceedings in open court. 
History Note: Statutory Authority G.S. 84-22; G.S. 84-23
Adopted February 3, 2000

Section  .0700  Procedures  for  Fee  Dispute
Resolution

.0701  Purpose  and  Implementation
The purpose of the Fee Dispute Resolution Program shall be to determine

the appropriate fee for legal services rendered.  The State Bar shall implement a
fee dispute resolution program under the auspices of the Client Assistance
Committee (the committee), which shall be offered to clients and their lawyers
at no cost. 

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended February 3, 2000, May 4, 2000

.0702  Jurisdiction
The committee shall have jurisdiction over all disagreements concerning the

fees and expenses charged or incurred for legal services provided by an attorney
licensed to practice law in North Carolina arising out of a client-lawyer relation-
ship.  Jurisdiction shall also extend to any person, other than the client, who pays
the fee of such an attorney. 

The committee shall not have jurisdiction over the following:
1. disputes concerning fees or expenses established by a court, federal or state

administrative agency, or federal or state official;
2. disputes involving services that are the subject of a pending grievance com-

plaint alleging the violation of the Revised Rules of Professional Conduct;
3. fee disputes that  are or were the subject of litigation;
4. fee disputes between lawyers and service providers, such as court reporters

and expert witnesses;
5. fee disputes between lawyers and individuals with whom the lawyer had

no client-lawyer relationship, except in those case where the fee has been paid by
a person other than the client; and

6. disputes concerning fees charged for ancillary services provided by the
lawyer not involving the practice of law.

The committee shall encourage mediated settlement of fee disputes falling
within its jurisdiction pursuant to Rule .0706 of this subchapter.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended May 4, 2000

.0703  Coordinator of  Fee  Dispute  Resolution
The secretary-treasurer of the North Carolina State Bar shall designate a

member of the staff to serve as coordinator of the fee dispute program. The coor-
dinator shall develop forms, maintain records, and provide statistics on the fee
dispute resolution program. The coordinator shall also assist the chairperson of
the committee in developing an annual report to the council.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended May 4, 2000

.0704  Reserved

.0705  Selection  of  Mediators
The State Bar will select a pool of qualified mediators. Selected mediators

shall be certified by the North Carolina Dispute Resolution Commission or have
a minimum of three (3) years experience as a mediator.

History Note: Statutory Authority G.S. 84-23
Adopted May 4, 2000

.0706  Processing  Requests  for  Fee  Dispute  Resolution
(a) Requests for fee dispute resolution shall be timely submitted in writing to

the coordinator of fee dispute resolution addressed to the North Carolina State
Bar, PO Box 25908, Raleigh, NC 27611. The attorney must allow at least 30
days after the client shall have received written notice of the fee dispute resolu-
tion program before filing a lawsuit. An attorney may file a lawsuit prior to expi-

ration of the required 30-day notice period or after the petition is filed by the
client if such is necessary to preserve a claim. However, the attorney must not
take any further steps to pursue the litigation until he/she complies with the pro-
vision of the fee dispute resolution rules. Clients may request fee dispute resolu-
tion at any time prior to the filing of a lawsuit. No filing fee shall be required.
The request should state with clarity and brevity the facts of the fee dispute and
the names and addresses of the parties. It should also state that, prior to request-
ing fee dispute resolution, a reasonable attempt was made to resolve the dispute
by agreement, the matter has not been adjudicated, and the matter is not present-
ly the subject of litigation. All requests for resolution of a disputed fee must be
filed before the statute of limitation has run or within three years of the ending
of the client/attorney relationship, whichever comes first.

(b) The coordinator of fee dispute resolution or his/her designee shall inves-
tigate the request to determine its suitability for fee dispute resolution. If it is
determined that the matter is not suitable for fee dispute resolution, the coordi-
nator shall prepare a brief written report setting forth the facts and a recommen-
dation for dismissal. Grounds for dismissal include, but are not limited to, the
following:

(1) the request is frivolous or moot;
(2) the absence of jurisdiction; or
(3) the facts as stated support the conclusion that the fee was earned and is
not excessive.

The report shall be forwarded to the chairperson of the committee. If the
chairperson of the Client Assistance Committee of the State Bar concurs with the
recommendation, the matter shall be dismissed and the parties notified. 

(c) If the chairperson disagrees with the recommendation for dismissal, or the
fee dispute coordinator concludes that a matter is suitable for fee dispute resolu-
tion, an attempt will be made through informal means to resolve the issue. If
informal methods are not successful, the parties will be notified and the case
scheduled for mediation. 

History Note: Statutory Authority G.S. 84-23
Adopted May 4, 2000
Amended February 5, 2002

.0707  Mediation  Proceedings
(a) The coordinator shall assign the case to a mediator who shall conduct a

mediated settlement conference. The fee dispute coordinator or mediator shall
be responsible for reserving a place and making arrangements for the conference
at a time and place convenient to all parties. 

(b) The attorney against whom a request for fee arbitration is filed must
attend the mediated settlement conference in person and may not send another
representative of his or her law firm. If a party fails to attend a mediated settle-
ment conference without good cause, the mediator may either reschedule the
conference or recommend dismissal.

(c) The mediator shall at all times be in control of the conference and the pro-
cedures to be followed. The mediator may communicate privately with any par-
ticipant prior to and during the conference. Any private communication with a
participant shall be disclosed to all other participants at the beginning of the con-
ference. The mediator shall define and describe the following at the beginning of
the conference:

(1) the process of mediation;
(2) the differences between mediation and other forms of conflict
resolution;

(3) that the mediated settlement conference is not a trial, the
mediator is not a judge, and the parties retain their right to trial if they do
not reach settlement;
(4) The circumstances under which the mediator may meet and commu-
nicate privately with any of the parties or with any other person;
(5) Whether and under what conditions communications with the media-
tor will be held in confidence during the conference;
(6) The duties and responsibilities of the mediator and the participants; and
(7) That any agreement reached will be reached by mutual consent,
reduced to writing and signed by all parties.

The mediator has a duty to be impartial and advise all participants of any cir-
cumstance bearing on possible bias, prejudice, or partiality. It is the duty of the
mediator timely to determine and declare that an impasse exists and that the con-
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ference should end.
History Note: Statutory Authority G.S. 84-23
Adopted May 4, 2000

.0708  Finalizing  the  Agreement
If an agreement is reached in the conference, parties to the agreement shall

reduce its terms to writing and sign it along with their counsel, if any, prior to
leaving the conference.

History Note: Statutory Authority G.S. 84-23
Adopted May 4, 2000

.0709  Record  Keeping
The coordinator of fee dispute resolution shall keep a record of each request

for fee dispute resolution. The record must contain the following information:
(1) the client's name;
(2) date of the request;
(3) the lawyer's name;
(4) the district in which the lawyer resides or maintains a place of business;
(5) how the dispute was resolved (dismissed for non-merit, mediated agree-

ment, arbitration, etc.); and 
(6) the time necessary to resolve the dispute.
History Note: Statutory Authority G.S. 84-23
Adopted May 4, 2000

.0710  District  Bar  Fee  Dispute  Resolution
For the purpose of resolving disputes involving attorneys residing or doing

business in the district, any district bar may adopt a fee dispute resolution pro-
gram, subject to the approval of the council, which shall operate in lieu of the
program described herein. Although such programs may be tailored to accom-
modate local conditions, they must be offered without cost, comply with the
jurisdictional restrictions set forth in Rule .0702 of this subchapter, and be con-
sistent with the provisions of Rules .0706 and .0707. 

History Note: Statutory Authority G.S. 84-23
Adopted May 4, 2000

Section  .0900  Procedures  for  Administrative
Committee

.0901  Transfer  to  Inactive  Status
(a) Petition for Transfer to Inactive Status
Any member who desires to be transferred to inactive status shall file a peti-

tion with the secretary addressed to the council setting forth fully
(1) the member’s name and current address;
(2) the date of the member’s admission to the North Carolina State Bar;
(3) the reasons why the member desires transfer to inactive status;
(4) that at the time of filing the petition the member is in good standing
having paid all membership fees, Client Security Fund assessments, late fees
and costs assessed by the North Carolina State Bar, as well as all past due
fees, fines and penalties owed to the Board of Continuing Legal Education
and without any grievances or disciplinary complaints pending against him
or her;
(5) any other matters pertinent to the petition.

(b) Conditions Upon Transfer
No member may be voluntarily transferred to disability-inactive status or

retired/nonpracticing status until:
(1) the member has paid all membership fees, Client Security Fund assess-
ments, late fees, and costs assessed by the North Carolina State Bar, as well
as all past due fees, fines and penalties owed to the Board of Continuing
Legal Education, and 
(2) all grievances and disciplinary matters pending against the member
have been finally resolved.

(c) Order Transferring Member to Inactive Status
Upon receipt of a petition which satisfies the provisions of Rule .0901(a)

above, the council may, in its discretion, enter an order transferring the member
to inactive status. The order shall become effective immediately upon entry by
the council. A copy of the order shall be mailed to the member.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended March 7, 1996, February 3, 2000

.0902  Reinstatement  from  Inactive  Status
(a) Eligibility to Apply for Reinstatement
Any member who has been transferred to inactive status may petition the

council for an order reinstating the member as an active member of the North
Carolina State Bar.

(b) Contents of Reinstatement Petition
The petition shall set out facts showing the following:

(1) that the member has provided all information requested in an applica-
tion form prescribed by the council and has signed the form under oath;
(2) unless the member was exempt from such requirements pursuant to
Rule .1517 of this subchapter, that the member satisfied the minimum
continuing legal education requirements, as set forth in Rule .1518 of this
subchapter, for the calendar year immediately preceding the year in which
the member was transferred to inactive status, (the "subject year"), includ-
ing any deficit from a prior year that was carried forward and recorded in
the member's CLE record for the subject year,
(3) that the member has the moral qualifications, competency and learning
in the law required for admission to practice law in the state of North
Carolina, and that the member’s resumption of the practice of law within
this state will be neither detrimental to the integrity and standing of the Bar
or the administration of justice nor subversive of the public interest;
(4) [this provision shall be effective for all members who are transferred to
inactive status on or after January 1, 1996] if 2 or more years have elapsed
between the date of the entry of the order transferring the member to inac-
tive status and the date the petition is filed with the secretary of the State
Bar, that within one year prior to filing the petition, the member  com-
pleted 15 hours of continuing legal education (CLE) approved by the
Board of Continuing Legal Education pursuant to Rule .1519 of this sub-
chapter. Of the required 15 CLE hours, 3 hours must be earned by attend-
ing courses in the areas of professional responsibility and/or professional-
ism; and  
(5) that the member has paid all of the following:

(A) a $125.00 reinstatement fee;
(B) the membership fee and Client Security Fund assessment for the year
in which the application is filed;
(C) the annual membership fee, if any, of the member’s district bar for
the year in which the application is filed and any past due annual mem-
bership fees for any district bar with which the member was affiliated
prior to transferring to inactive status;
(D) all attendee fees owed the Board of Continuing Legal Education for
CLE courses taken to satisfy the requirements of Rule .0902(b)(2) and
(4) above;
(E) any costs previously assessed against the member by the chairperson
of the Grievance Committee, the Disciplinary Hearing Commission;
and/or the secretary or council of the North Carolina State Bar; and 
(F) all costs incurred by the North Carolina State Bar in investigating and
processing the application for reinstatement.
The reinstatement fee, costs, and any past due district bar annual mem-
bership fees shall be retained; however, the State Bar and district bar
membership fees assessed for the year in which the application is filed
shall be refunded if the petition is denied.

(c) Service of Reinstatement Petition
The petitioner shall serve the petition on the secretary. The secretary shall

transmit a copy of the petition to the members of the Administrative Committee
and to the counsel.

(d) Investigation by Counsel
The counsel may conduct any necessary investigation regarding the petition

and shall advise the members of the Administrative Committee of any findings
from such investigation.

(e) Response by Administrative Committee
After any investigation of the petition by the counsel is complete, the

Administrative Committee will consider the petition at its next meeting and shall
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make a recommendation to the council regarding whether the petition should be
granted.

(f) Hearing Upon Denial of Petition for Reinstatement
(1) Notice of Council Action and Request for Hearing 
If the council denies a petition for reinstatement from inactive status, the
member shall be notified in writing within 14 days after such action by the
council. The notice shall be served upon the member pursuant to Rule 4
of the N.C. Rules of Civil Procedure and may be served by a State Bar
investigator or any other person authorized by Rule 4 of the N.C. Rules of
Civil Procedure to serve process.
(2) The member shall have 30 days from the date of service of the notice
to file a written request for hearing upon the secretary. The request shall be
served upon the secretary pursuant to Rule 4 of the N.C. Rules of Civil
Procedure.
(3) Hearing Procedure
The procedure for the hearing shall be as provided in Section .1000 of this
subchapter.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended September 7, 1995, March 7, 1996, March 5, 1998, March 3,

1999, February 3, 2000, March 6, 2002, February 27, 2003

.0903  Suspension  for  Nonpayment  of  Membership  Fees,  Late  Fee,  Client
Security  Fund  Assessment,  or  Assessed  Costs,  or  Failure  to  File  Certificate  of
Insurance  Coverage

(a) Notice of Overdue Fees, Costs, or Certificates of Insurance Coverage
Whenever it appears that a member has failed to comply, in a timely fashion,

with the rules regarding payment of the annual membership fee, late fee, the
Client Security Fund assessment, and/or any district bar annual membership fee,
or that the member has failed to pay, in a timely fashion, the costs of a discipli-
nary, disability, reinstatement, show cause, or other proceeding of the North
Carolina State Bar as required by a notice of the chairperson of the Grievance
Committee, an order of the Disciplinary Hearing Commission, or a notice of the
secretary or the council of the North Carolina State Bar, or that the member has
failed to file, in a timely fashion, a certificate of insurance coverage as required in
Rule .0204 of subchapter A of these rules, the secretary shall prepare a written
notice

(1) directing the member to show cause, in writing, within 30 days of the
date of service of the notice why he or she should not be suspended from
the practice of law, and
(2) when appropriate, demanding payment of a $30 late fee for the failure
to pay the annual membership fee to the North Carolina State Bar and/or
Client Security Fund assessment in a timely fashion, and/or failure to sub-
mit a certificate of insurance coverage in a timely fashion.

(b) Service of the Notice
The notice shall be served on the member pursuant to Rule 4 of the North

Carolina Rules of Civil Procedure and may be served by a State Bar investigator
or any other person authorized by Rule 4 of the North Carolina Rules of Civil
Procedure to serve process.

(c) Entry of Order of Suspension Upon Failure to Respond to Notice to
Show Cause

Whenever a member fails to respond in writing within 30 days of the service
of the notice to show cause upon the member, and it appears that the member
has failed to comply with the rules regarding payment of the annual membership
fee, any late fees imposed pursuant to Rule .0203(b) or Rule .0204(c) of sub-
chapter A, the Client Security Fund assessment, and/or any district bar annual
membership fee, and/or it appears that the member has failed to pay any costs
assessed against the member as required by a notice of the chairperson of the
Grievance Committee, an order of the Disciplinary Hearing Commission,
and/or a notice of the secretary or council of the North Carolina State Bar,
and/or it appears that the member has failed to file a certificate of insurance cov-
erage, the council may enter an order suspending the member from the practice
of law. The order shall be effective when entered by the council. A copy of the
order shall be served on the member pursuant to Rule 4 of the North Carolina
Rules of Civil Procedure and may be served by a State Bar investigator or any
other person authorized by Rule 4 of the North Carolina Rules of Civil

Procedure to serve process.
(d) Procedure Upon Submission of a Timely Response to a Notice to Show

Cause
(1) Consideration by Administrative Committee
If a member submits a written response to a notice to show cause within
30 days of the service of the notice upon the member, the Administrative
Committee shall consider the matter at its next regularly scheduled meet-
ing. The member may personally appear at the meeting and be heard, may
be represented by counsel, and may offer witnesses and documents. The
counsel may appear at the meeting on behalf of the State Bar and be heard,
and may offer witnesses and documents. The burden of proof shall be upon
the member to show cause by clear, cogent and convincing evidence why
the member should not be suspended from the practice of law for the
apparent failure to comply with the rules regarding payment of the annual
membership fee, late fee, Client Security Fund assessment, and/or any dis-
trict bar annual membership fee, and/or the apparent failure to pay costs
assessed against the member as required by a notice of the chairperson of
the Grievance Committee, an order of the Disciplinary Hearing
Commission, and/or a notice of the secretary or council of the North
Carolina State Bar, and/or the apparent failure to file a certificate of insur-
ance coverage.
(2) Recommendation of Administrative Committee
The Administrative Committee shall determine whether the member has
shown cause why the member should not be suspended. If the committee
determines that the member has failed to show cause, the committee shall
recommend to the council that the member be suspended.
(3) Order of Suspension
Upon the recommendation of the Administrative Committee, the council
may enter an order suspending the member from the practice of law. The
order shall be effective when entered by the council. A copy of the order
shall be served on the member pursuant to Rule 4 of the North Carolina
Rules of Civil Procedure and may be served by a State Bar investigator or
any other person authorized by Rule 4 of the North Carolina Rules of Civil
Procedure to serve process.

(e) Late Tender of Membership Fees, Assessed Costs, or Certificate of
Insurance Coverage

If a member tenders to the North Carolina State Bar the annual membership
fee, the $30 late fee, Client Security Fund assessment, any district bar annual
membership fee, and/or any costs assessed against the member by the chairper-
son of the Grievance Committee, the Disciplinary Hearing Commission, and/or
the secretary or council of the North Carolina State Bar or overdue certificate of
insurance coverage before a suspension order is entered by the council, no order
of suspension will be entered.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended September 7, 1995, December 7, 1995, March 7, 1996, March 5,

1998, February 3, 2000, October 1, 2003

.0904  Reinstatement  After  Suspension  for  Failure  to  Pay  Fees,  Assessed
Costs,  or  to  File  Certificate  of  Insurance  Coverage

(a) Reinstatement Within 30 Days of Service of Suspension Order
A member who has been suspended for nonpayment of the annual mem-

bership fee, late fee, Client Security Fund assessment, district bar annual mem-
bership fee, and/or costs assessed against the member by the chairperson of the
Grievance Committee, the Disciplinary Hearing Commission, and/or the secre-
tary or council of the North Carolina State Bar, and/or failure to file a certificate
of insurance coverage as required by Rule .0204 of subchapter A, may petition
the secretary for an order of reinstatement of the member's license at any time
up to 30 days after service of the suspension order upon the member. The secre-
tary shall enter an order reinstating the member to active status upon receipt of
a timely written request and satisfactory showing by the member of certification
of insurance coverage and/or payment of the membership fee, late fee, Client
Security Fund assessment, district bar annual membership fee, assessed costs, and
the costs of the suspension and reinstatement procedure, including the costs of
service. Such member shall not be required to file a formal reinstatement peti-
tion or pay a $125 reinstatement fee.
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(b) Reinstatement More than 30 Days After Service of Suspension Order
At any time more than 30 days after service of an order of suspension on a

member, a member who has been suspended for nonpayment of the member-
ship fee, late fee, Client Security Fund assessment, district bar annual member-
ship fee, and/or costs assessed against the member by the chairperson of the
Grievance Committee, the Disciplinary Hearing Commission, and/or the secre-
tary or council of the North Carolina State Bar and/or failure to file a certificate
of insurance coverage, may petition the council for an order of reinstatement.

(c) Contents of Reinstatement Petition
The petition shall set out facts showing the following: 

(1) that the member has provided all information requested in a form to be
prescribed by the council and has signed the form under oath;
(2) unless the member was exempt from such requirements pursuant to
Rule .1517 of this subchapter, that the member satisfied the minimum
continuing legal education (CLE) requirements, as set forth in Rule .1518
of this subchapter, for the calendar year immediately preceding the year in
which the member was suspended (the "subject year"), including any
deficit from a prior year that was carried forward and recorded in the mem-
ber's CLE record for the subject year and, if two or more years have elapsed
between the effective date of the suspension order and the date upon which
the reinstatement petition is filed, that within one year prior to filing the
petition, the member completed 15 hours of CLE accredited pursuant to
Rule .1519 of this subchapter, including at least 3 hours of instruction in
the areas of professional responsibility and/or professionalism;
(3) that the member has the moral qualifications, competency and learning
in the law required for admission to practice law in the state of North
Carolina, and that the member's resumption of the practice of law will be
neither detrimental to the integrity and standing of the Bar or the admin-
istration of justice nor subversive of the public interest;
(4) that the member has paid all of the following:

(A) a $125.00 reinstatement fee;
(B) all membership fees, Client Security Fund assessments, and late fees
owed at the time of suspension and owed for the year in which the rein-
statement petition is filed;
(C) all district bar annual membership fees fees owed at the time of sus-
pension; 
(D) all attendee fees, fines and penalties owed the Board of Continuing
Legal Education at the time of suspension and attendee fees for CLE
courses taken to satisfy the requirements of Rule .0904(c)(2) above;
(E) any costs assessed against the member by the chairperson of the
Grievance Committee, the Disciplinary Hearing Commission, and/or
the secretary or council of the North Carolina State Bar; and
(F) all costs incurred by the North Carolina State Bar in suspending the
member, including the costs of service, and in investigating and process-
ing the application for reinstatement.

(5) that the member has filed a certificate of insurance coverage for the cur-
rent year.

(d) Procedure for Review of Reinstatement Petition
The procedure for review of the reinstatement petition shall be as set forth in

Rule .0902(c)-(f) above. 
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended September 7, 1995, March 7, 1996, March 5, 1998, February 27,

2003, October 1, 2003

Section  .1000  Rules  Governing  Reinstatement
Hearings  Before  the  Administrative  Committee
.1001  Reinstatement  Hearings  Before  Panel  of  Membership  and  Fees

Committee
(a) Notice; Time and Place of Hearing
(1) Time and Place of Hearing
The chairperson of the Administrative Committee shall fix the time and
place of the hearing within 30 days after the member's request for hearing
is filed with the secretary. The hearing shall be held as soon as practicable
after the request for hearing is filed but in no event more than 90 days after

such request is filed unless otherwise agreed by the member and the chair-
person of the committee.
(2) Notice to Member
The notice of the hearing shall include the date, time and place of the hear-
ing and shall be served upon the member at least 10 days before the hear-
ing date.
(b) Hearing Panel
(1) Appointment
The chairperson of the committee shall appoint a hearing panel consisting
of three members of the committee to consider the petition and make a rec-
ommendation to the council.
(2) Presiding Panel Member
The chairperson shall appoint one of the three members of the panel to
serve as the presiding member. The presiding member shall rule on any
question of procedure that may arise in the hearing; preside at the deliber-
ations of the panel; sign the written determination of the panel; and report
the panel's determination to the council.
(3) Quorum
A majority of the panel members is necessary to decide the matter.
(4) Panel Recommendation
Following the hearing on a contested reinstatement petition, the panel will
make a written recommendation to the council on behalf of the committee
regarding whether the member's license should be reinstated. The recom-
mendation shall include appropriate findings of fact and conclusions of law.
(c) Burden of Proof
(1) Reinstatement from Inactive Status
The burden of proof shall be upon the member to show by clear, cogent
and convincing evidence that he or she has satisfied the requirements for
reinstatement as set forth in Rule .0902(b) of this subchapter.
(2) Reinstatement from Suspension for Nonpayment of Membership Fees,
Late Fee, Client Security Fund Assessment, District Bar Membership Fees,
or Assessed Costs
The burden of proof shall be upon the member to show by clear, cogent
and convincing evidence that he or she has satisfied the requirements for
reinstatement as set forth in Rule .0904(c) of this subchapter.
(3) Reinstatement from Suspension for Failure to Comply with the Rules
Governing the Administration of the Continuing Legal Education Program
The burden of proof shall be upon the member to show by clear, cogent
and convincing evidence that he or she has
(A) satisfied the requirements for reinstatement as set forth in Rule
.0904(c) of this subchapter, 
(B) cured any continuing legal education deficiency for which the mem-
ber was suspended, and 
(C) paid the reinstatement fee required by Rule .1512 and Rule .1609(a)
of this subchapter.

(d) Conduct of Hearing
(1) Member's Rights
The member shall have these rights at the hearing
(A) to appear personally and be heard;
(B) to be represented by counsel;
(C) to call and examine witnesses;
(D) to offer exhibits; and 
(E) to cross-examine witnesses.

(2) State Bar Appears Through Counsel
The counsel shall appear at the hearing on behalf of the State Bar and shall
have the right
(A) to be heard;
(B) to call and examine witnesses;
(C) to offer exhibits; and
(D) to cross-examine witnesses.

(3) Rules of Procedure and Evidence
The hearing will be conducted in accordance with the North Carolina
Rules of Civil Procedure for nonjury trials insofar as practicable and the
Rules of Evidence applicable in superior court, unless otherwise provided
by this subchapter or the parties agree to other rules.
(4) Report of Hearing; Costs
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The hearing shall be reported by a certified court reporter. The member
shall pay the costs associated with obtaining the court reporter's services for
the hearing. The member shall pay the costs of the transcript and shall
arrange for the preparation of the transcript with the court reporter. The
member shall be taxed with all other costs of the hearing, but such costs
shall not include any compensation to the members of the hearing panel.
(e) Hearing Panel Recommendation
The written recommendation of the hearing panel shall be served upon the

member within seven days of the date of the hearing.
History Note: Statutory Authority G.S. 84-23
Adopted March 7, 1996
Amended March 5, 1998, February 3, 2000

.1002  Review  and  Order  of  Council
(a) Review by Council of Recommendation of Hearing Panel
(1) Record to Council
(A) Compilation of Record
The member will compile a record of the proceedings before the hearing
panel, including a legible copy of the complete transcript, all exhibits
introduced into evidence and all pleadings, motions and orders, unless the
member and counsel agree in writing to shorten the record. Any agree-
ments regarding the record shall be included in the record transmitted to
the council.
(B) Transmission of Record to Council
The member shall provide a copy of the record to the counsel not later
than 90 days after the hearing unless an extension is granted by the presi-
dent of the State Bar for good cause shown. The member will transmit a
copy of the record to each member of the council no later than 30 days
before the council meeting at which the petition is to be considered.
(C) Costs
The member shall bear all of the costs of transcribing, copying and trans-
mitting the record to the members of the council.
(D) Dismissal for Failure to Comply
If the member fails to comply fully with any of the provisions of this rule,
the counsel may file a motion with the secretary to dismiss the petition.

(2) Oral or Written Argument
In his or her discretion, the president of the State Bar may permit counsel
for the State Bar and the member to present oral or written argument, but
the council will not consider additional evidence not in the record trans-
mitted from the hearing panel, absent a showing that the ends of justice so
require or that undue hardship will result if the additional evidence is not
presented.
(b) Order by Council
The council will review the recommendation of the hearing panel and the

record and will determine whether and upon what conditions the member will
be reinstated.

(c) Costs
The council may tax the costs attributable to the proceeding against the

member.
History Note: Statutory Authority G.S. 84-23
Adopted March 7, 1996

Section  .1400  Rules  Governing  the  Administration
of  the  Client  Security  Fund  of  the  North  Carolina
State  Bar

.1401 Purpose;  Definitions
(a) The Client Security Fund of the North Carolina State Bar was established

by the Supreme Court of North Carolina pursuant to an order dated August 29,
1984. The fund is a standing committee of the North Carolina State Bar Council
pursuant to an order of the Supreme Court dated October 10, 1984, as amend-
ed. Its purpose is to reimburse, in whole or in part in appropriate cases and sub-
ject to the provisions and limitations of the Supreme Court’s orders and these
rules, clients who have suffered financial loss as the result of dishonest conduct
of lawyers engaged in the private practice of law in North Carolina, which con-

duct occurred on or after January 1, 1985.
(b) As used herein the following terms have the meaning indicated.

(1) “Applicant” shall mean a person who has suffered a reimbursable loss
because of the dishonest conduct of an attorney and has filed an applica-
tion for reimbursement.
(2) “Attorney” shall mean an attorney who, at the time of alleged dishonest
conduct, was licensed to practice law by the North Carolina State Bar. The
fact that the alleged dishonest conduct took place outside the state of North
Carolina does not necessarily mean that the attorney was not engaged in
the practice of law in North Carolina.
(3) “Board” shall mean the Board of Trustees of the Client Security Fund.
(4) “Council” shall mean the North Carolina State Bar Council.
(5) “Dishonest conduct” shall mean wrongful acts committed by an attor-
ney against an applicant in the nature of embezzlement from the applicant
or the wrongful taking or conversion of monies or other property of the
applicant, which monies or other property were entrusted to the attorney
by the applicant by reason of an attorney-client relationship between the
attorney and the applicant or by reason of a fiduciary relationship between
the attorney and the applicant customary to the practice of law.
(6) “Fund” shall mean the Client Security Fund of the North Carolina
State Bar.
(7) “Reimbursable losses” shall mean only those losses of money or other
property which meet all of the following tests:

(A) the dishonest conduct which occasioned the loss occurred on or after
January 1, 1985;
(B) the loss was caused by the dishonest conduct of an attorney acting
either as an attorney for the applicant or in a fiduciary capacity for the
benefit of the applicant customary to the private practice of law in the
matter in which the loss arose;
(C) the applicant has exhausted all viable means to collect applicant’s loss-
es and has complied with these rules.

(8) The following shall not be deemed “reimbursable losses”:
(A) losses of spouses, parents, grandparents, children and siblings (includ-
ing foster and half relationships), partners, associates or employees of the
attorney(s) causing the losses;
(B) losses covered by any bond, security agreement or insurance contract,
to the extent covered thereby;
(C) losses incurred by any business entity with which the attorney or any
person described in Rule .1401(b)(8)(A) above is an officer, director,
shareholder, partner, joint venturer, promoter or employee;
(D) losses, reimbursement for which has been otherwise received from or
paid by or on behalf of the attorney who committed the dishonest con-
duct;
(E) losses arising in investment transactions in which there was neither a
contemporaneous attorney-client relationship between the attorney and
the applicant nor a contemporaneous fiduciary relationship between the
attorney and the applicant customary to the practice of law. By way of
illustration but not limitation, for purposes of this rule (Rule
.1401(b)(8)(E)), an attorney authorized or permitted by a person or enti-
ty other than the applicant as escrow or similar agent to hold funds
deposited by the applicant for investment purposes shall not be deemed
to have a fiduciary relationship with the applicant customary to the prac-
tice of law.

(9) “State Bar” shall mean the North Carolina State Bar.
(10) “Supreme Court” shall mean the North Carolina Supreme Court.
(11) “ Supreme Court orders” shall mean the orders of the Supreme Court
dated August 29, 1984, and October 10, 1984, as amended, authorizing
the establishment of the Client Security Fund of the North Carolina State
Bar and approving the rules of procedure of the Fund.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1402  Jurisdiction:  Authority
(a) Chapter 84 of the General Statutes vests in the State Bar authority to con-

trol the discipline, disbarment, and restoration of licenses of attorneys; to for-
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mulate and adopt rules of professional ethics and conduct; and to do all such
things necessary in the furtherance of the purposes of the statutes governing the
practice of the law as are not themselves prohibited by law. G.S. 84-22 authoriz-
es the State Bar to establish such committees, standing or special, as from time
to time the council deems appropriate for the proper discharge of its duties; and
to determine the number of members, composition, method of appointment or
election, functions, powers and duties, structure, authority to act, and other mat-
ters relating to such committees. The rules of the State Bar, as adopted and
amended from time to time, are subject to approval by the Supreme Court under
G.S. 84-21.

(b) The Supreme Court orders, entered in the exercise of the Supreme Court’s
inherent power to supervise and regulate attorney conduct, authorized the estab-
lishment of the Fund, as a standing committee of the council, to be administered
by the State Bar under rules and regulations approved by the Supreme Court.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1403  Operational  Responsibility
The responsibility for operating the Fund and the program of the board rests

with the board, subject to the Supreme Court orders, the statutes governing the
practice of law, the authority of the council, and the rules of the board.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1404  Size  of  Board
The board shall have five members, four of whom must be attorneys in good

standing and authorized to practice law in the state of North Carolina.
History Note: Authority - Orders of the North Carolina Supreme Court,

August 29, 1984, October 10, 1984
Readopted Effective December 8, 1994

.1405  Lay  Participation
The board shall have one member who is not a licensed attorney.
History Note: Authority - Orders of the North Carolina Supreme Court,

August 29, 1984, October 10, 1984
Readopted Effective December 8, 1994

.1406  Appointment  of  Members;  When;  Removal
The members of the board shall be appointed by the council. Any member

of the board may be removed at any time by the affirmative vote of a majority of
the members of the council at a regularly called meeting. Vacancies occurring by
reason of death, disability, resignation, or removal of a member shall be filled by
appointment of the president of the State Bar with the approval of the council at
its next quarterly meeting following the event giving rise to the vacancy, and the
person so appointed shall serve for the balance of the vacated term.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1407  Term  of  Office  
Each member who is appointed to the board, other than a member appoint-

ed to fill a vacancy created by the death, disability, removal or resignation of a
member, shall serve for a term of five years beginning as of the first day of the
month following the date upon which the appointment is made by the council.
A member appointed to fill a vacancy shall serve the remainder of the vacated
term.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1408  Staggered  Terms  
It is intended that members of the board shall be elected to staggered terms

such that one member is appointed in each year.
History Note: Authority - Orders of the North Carolina Supreme Court,

August 29, 1984, October 10, 1984
Readopted Effective December 8, 1994

.1409  Succession
Each member of the board shall be entitled to serve for one full five-year

term. A member appointed to fill a vacated term may be appointed to serve one
full five-year term immediately following the expiration of the vacated term but
shall not be entitled as of right to such appointment. No person shall be reap-
pointed to the board until the expiration of three years following the last day of
the previous term of such person on the board.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1410  Appointment  of  Chairperson
The chairperson of the board shall be appointed from the members of the

board annually by the council. The term of the chairperson shall be one year. The
chairperson may be reappointed by the council thereafter during tenure on the
board. The chairperson shall preside at all meetings of the board, shall prepare
and present to the council the annual report of the board, and generally shall rep-
resent the board in its dealings with the public.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1411  Appointment  of  Vice-CChairperson
The vice-chairperson of the board shall be appointed from the members of

the board annually by the council. The term of the vice-chairperson shall be one
year. The vice-chairperson may be reappointed by the council thereafter during
tenure on the board. The vice-chairperson shall preside at and represent the
board in the absence of the chairperson and shall perform such other duties as
may be assigned to him by the chairperson or by the board.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1412  Source  of  Funds
Funds for the program carried out by the board shall come from assessments

of members of the State Bar as ordered by the Supreme Court, from voluntary
contributions, and as may otherwise be received by the Fund.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1413  Fiscal  Responsibility
All funds of the board shall be considered funds of the State Bar and shall be

maintained, invested, and disbursed as follows:
(a) Maintenance of Accounts; Audit - The State Bar shall maintain a separate

account for funds of the board such that such funds and expenditures therefrom
can be readily identified. The accounts of the board shall be audited annually in
connection with the audits of the State Bar.

(b) Investment Criteria - The funds of the board shall be kept, invested, and
reinvested in accordance with investment policies adopted by the council for
dues, rents, and other revenues received by the State Bar in carrying out its offi-
cial duties. In no case shall the funds be invested or reinvested in investments
other than such as are permitted to fiduciaries under the General Statutes of
North Carolina.

(c) Disbursement - Disbursement of funds of the board shall be made by or
under the direction of the secretary of the State Bar.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1414  Meetings
The annual meeting of the board shall be held in October of each year in con-

nection with the annual meeting of the State Bar. The board by resolution may
set other regular meeting dates and places. Special meetings of the board may be
called at any time upon notice given by the chairperson, the vice-chairperson, or
any two members of the board. Notice of meeting shall be given at least two days
prior to the meeting by mail, telegram, facsimile transmission or telephone. A
quorum of the board for conducting its official business shall be a majority of the
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members serving at a particular time. Written minutes of all meetings shall be
prepared and maintained.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1415  Annual  Report
The board shall prepare at least annually a report of its activities and shall

present the same to the council at the annual meeting of the State Bar.
History Note: Authority - Orders of the North Carolina Supreme Court,

August 29, 1984, October 10, 1984
Readopted Effective December 8, 1994

.1416  Appropriate  Uses  of  the  Client  Security  Fund
(a) The board may use or employ the Fund for any of the following purpos-

es within the scope of the board’s objectives as heretofore outlined:
(1) to make reimbursements on approved applications as herein provided;
(2) to purchase insurance to cover such losses in whole or in part as is
deemed appropriate;
(3) to invest such portions of the Fund as may not be needed currently to
reimburse losses, in such investments as are permitted to fiduciaries by the
General Statutes of North Carolina;
(4) to pay the administrative expenses of the board, including employment
of counsel to prosecute subrogation claims.

(b) The board with the authorization of the council shall, in the name of the
North Carolina State Bar, enforce any claims which the board may have for resti-
tution, subrogation, or otherwise, and may employ and compensate consultants,
agents, legal counsel, and such other employees as it deems necessary and appro-
priate. 

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1417  Applications  for  Reimbursement
(a) The board shall prepare a form of application for reimbursement which

shall require the following minimum information, and such other information
as the board may from time to time specify:

(1) the name and address of the applicant;
(2) the name and address of the attorney who is alleged to have engaged in
dishonest conduct;
(3) the amount of the alleged loss for which application is made;
(4) the date on or period of time during which the alleged loss occurred;
(5) a general statement of facts relative to the application;
(6) a description of any relationship between the applicant and the attor-
ney of the kinds described in Rules .1401(b)(8)(A) and (C) of this sub-
chapter;
(7) verification by the applicant;
(8) all supporting documents, including

(A) copies of any court proceedings against the attorney;
(B) copies of all documents showing any reimbursement or receipt of
funds in payment of any portion of the loss.

(b) The application shall contain the following statement in boldface type:
IN ESTABLISHING THE CLIENT SECURITY FUND PURSUANT
TO ORDER OF THE SUPREME COURT OF NORTH CAROLINA,
THE NORTH CAROLINA STATE BAR DID NOT CREATE OR
ACKNOWLEDGE ANY LEGAL RESPONSIBILITY FOR THE
ACTS OF INDIVIDUAL ATTORNEYS IN THE PRACTICE OF
LAW. ALL REIMBURSEMENTS OF LOSSES FROM THE CLIENT
SECURITY FUND SHALL BE A MATTER OF GRACE IN THE
SOLE DISCRETION OF THE BOARD ADMINISTERING THE
FUND AND NOT A MATTER OF RIGHT. NO APPLICANT OR
MEMBER OF THE PUBLIC SHALL HAVE ANY RIGHT IN THE
CLIENT SECURITY FUND AS A THIRD PARTY BENEFICIARY
OR OTHERWISE.

(c) The application shall be filed in the office of the State Bar in Raleigh,
North Carolina, attention Client Security Fund Board, and a copy shall be trans-
mitted by such office to the chairperson of the board.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1418  Processing  Applications
(a) The board shall cause an investigation of all applications filed with the

State Bar to determine whether the application is for a reimbursable loss and the
extent, if any, to which the applicant should be paid from the Fund.

(b) The chairperson of the board shall assign each application to a member
of the board for review and report. Wherever possible, the member to whom
such application is referred shall practice in the county wherein the attorney prac-
tices or practiced.

(c) A copy of the application shall be served upon or sent by registered mail
to the last known address of the attorney who it is alleged committed an act of
dishonest conduct.

(d) After considering a report of investigation as to an application, any board
member may request that testimony be presented concerning the application. In
all cases, the alleged defalcating attorney or his or her representative will be given
an opportunity to be heard by the board if the attorney so requests.

(e) The board shall operate the Fund so that, taking into account assessments
ordered by the Supreme Court but not yet received and anticipated investment
earnings, a principal balance of approximately $1,000,000 is maintained. Subject
to the foregoing, the board shall, in its discretion, determine the amount of loss,
if any, for which each applicant should be reimbursed from the Fund. In mak-
ing such determination, the board shall consider, inter alia, the following:

(1) the negligence, if any, of the applicant which contributed to the loss;
(2) the comparative hardship which the applicant suffered because of the
loss; 
(3) the total amount of reimbursable losses of applicants on account of any
one attorney or firm or association of attorneys;
(4) the total amount of reimbursable losses in previous years for which total
reimbursement has not been made and the total assets of the Fund;
(5) the total amount of insurance or other source of funds available to com-
pensate the applicant for any reimbursable loss.

(f) The board may, in its discretion, allow further reimbursement in any year
of a reimbursable loss reimbursed in part by it in prior years.

(g) Provided, however, and the foregoing notwithstanding, in no case shall
the Fund reimburse the otherwise reimbursable losses sustained by any one appli-
cant as a result of the dishonest conduct of one attorney in an amount in excess
of $100,000.

(h) No reimbursement shall be made to any applicant unless reimbursement
is approved by a majority vote of the entire board at a duly held meeting at which
a quorum is present.

(i) No attorney shall be compensated by the board for prosecuting an appli-
cation before it.

(j) An applicant may be advised of the status of the board’s consideration of
the application and shall be advised of the final determination of the board.

(k) All applications, proceedings, investigations, and reports involving appli-
cants for reimbursement shall be kept confidential until and unless the board
authorizes reimbursement to the applicant, or the attorney alleged to have
engaged in dishonest conduct requests that the matter be made public. All par-
ticipants involved in an application, investigation, or proceeding (including the
applicant) shall conduct themselves so as to maintain the confidentiality of the
application, investigation or proceeding. This provision shall not be construed to
deny relevant information to be provided by the board to disciplinary commit-
tees or to anyone else to whom the council authorizes release of information.

(l) The board may, in its discretion, for newly discovered evidence or other
compelling reason, grant a request to reconsider any application which the board
has denied in whole or in part; otherwise, such denial is final and no further con-
sideration shall be given by the board to such application or another application
upon the same alleged facts.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994
Amended March 6, 1997
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.1419  Subrogation  for  Reimbursement
(a) In the event reimbursement is made to an applicant, the State Bar shall be

subrogated to the amount reimbursed and may bring an action against the attor-
ney or the attorney’s estate either in the name of the applicant or in the name of
the State Bar. As a condition of reimbursement, the applicant may be required
to execute a “subrogation agreement” to such effect. Filing of an application con-
stitutes an agreement by the applicant that the North Carolina State Bar shall be
subrogated to the rights of the applicant to the extent of any reimbursement.
Upon commencement of an action by the State Bar pursuant to its subrogation
rights, it shall advise the reimbursed applicant at his or her last known address.
A reimbursed applicant may then join in such action to recover any loss in excess
of the amount reimbursed by the Fund. Any amounts recovered from the attor-
ney by the board in excess of the amount to which the Fund is subrogated, less
the board’s actual costs of such recovery, shall be paid to or retained by the appli-
cant as the case may be.

(b) Before receiving a payment from the Fund, the person who is to receive
such payment or his or her legal representative shall execute and deliver to the
board a written agreement stating that in the event the reimbursed applicant or
his or her estate should ever receive any restitution from the attorney or his or her
estate, the reimbursed applicant agrees that the Fund shall be repaid up to the
amount of the reimbursement from the Fund plus expenses.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

.1420  Authority  Reserved  by  the  Supreme  Court
The Fund may be modified or abolished by the Supreme Court. In the event

of abolition, all assets of the Fund shall be disbursed by order of the Supreme
Court.

History Note: Authority - Orders of the North Carolina Supreme Court,
August 29, 1984, October 10, 1984

Readopted Effective December 8, 1994

Section  .1500  Rules  Governing  the  Administration
of  the  Continuing  Legal  Education  Program

.1501  Purpose  and  Definitions
(a) Purpose
The purpose of these continuing legal education rules is to assist lawyers

licensed to practice and practicing law in North Carolina in achieving and main-
taining professional competence for the benefit of the public whom they serve.
The North Carolina State Bar, under Chapter 84 of the General Statutes of
North Carolina, is charged with the responsibility of providing rules of profes-
sional conduct and with disciplining attorneys who do not comply with such
rules. The Revised Rules of Professional Conduct adopted by the North Carolina
State Bar and approved by the Supreme Court of North Carolina require that
lawyers adhere to important ethical standards, including that of rendering com-
petent legal services in the representation of their clients.

At a time when all aspects of life and society are changing rapidly or becom-
ing subject to pressures brought about by change, laws and legal principles are
also in transition (through additions to the body of law, modifications and
amendments) and are increasing in complexity. One cannot render competent
legal services without continuous education and training.

The same changes and complexities, as well as the economic orientation of
society, result in confusion about the ethical requirements concerning the prac-
tice of law and the relationships it creates. The data accumulated in the discipline
program of the North Carolina State Bar argue persuasively for the establishment
of a formal program for continuing and intensive training in professional respon-
sibility and legal ethics.

It has also become clear that in order to render legal services in a profession-
ally responsible manner, a lawyer must be able to manage his or her law practice
competently. Sound management practices enable lawyers to concentrate on
their clients’ affairs while avoiding the ethical problems which can be caused by
disorganization. These rules therefore provide for the administration of a law
practice assistance program which is expected to emphasize training in law office
management. 

It is in response to such considerations that the North Carolina State Bar has
adopted these minimum continuing legal education requirements. The purpose
of these minimum continuing legal education requirements is the same as the
purpose of the Revised Rules of Professional Conduct themselves—to ensure
that the public at large is served by lawyers who are competent and maintain high
ethical standards.

(b) Definitions
(1) “Accredited sponsor” shall mean an organization whose entire continu-
ing legal education program has been accredited by the Board of
Continuing Legal Education.
(2) “Active member” shall include any person who is licensed to practice
law in the state of North Carolina and who is an active member of the
North Carolina State Bar.
(3) “Administrative Committee” shall mean the Administrative Committee
of the North Carolina State Bar.
(4) “Approved activity” shall mean a specific, individual legal education
activity presented by an accredited sponsor or presented by other than an
accredited sponsor if such activity is approved as a legal education activity
under these rules by the Board of Continuing Legal Education.
(5) “Board” means the Board of Continuing Legal Education created by
these rules.
(6) “Continuing legal education” or “CLE” is any legal, judicial or other
educational activity accredited by the board. Generally, CLE will include
educational activities designed principally to maintain or advance the pro-
fessional competence of lawyers and/or to expand an appreciation and
understanding of the professional responsibilities of lawyers.
(7) “Council” shall mean the North Carolina State Bar Council.
(8) “Credit hour” means an increment of time of 60 minutes which may
be divided into segments of 30 minutes or 15 minutes, but no smaller.
(9) “Inactive member” shall mean a member of the North Carolina State
Bar who is on inactive status.
(10) “In-house continuing legal education” shall mean courses or programs
offered or conducted by law firms, either individually or in connection with
other law firms, corporate legal departments, or similar entities primarily
for the education of their members. The board may exempt from this def-
inition those programs which it finds

(A) to be conducted by public or quasi-public organizations or associa-
tions for the education of their employees or members;
(B) to be concerned with areas of legal education not generally offered by
sponsors of programs attended by lawyers engaged in the private practice
of law.

(11) “Law practice assistance program” shall mean a program administered
by the board to provide training in the area of law office management.
(12) A “newly admitted active member” is one who becomes an active
member of the North Carolina State Bar for the first time, has been rein-
stated, or has changed from inactive to active status.
(13) “Participatory CLE” shall mean courses or segments of courses that
encourage the participation of attendees in the educational experience
through, for example, the analysis of hypothetical situations, role playing,
mock trials, roundtable discussions, or debates.
(14) “Professional responsibility” shall mean those courses or segments of
courses devoted to a) the substance, the underlying rationale, and the prac-
tical application of the Revised Rules of Professional Conduct; b) the pro-
fessional obligations of the attorney to the client, the court, the public, and
other lawyers; and c) the effects of substance abuse and chemical depend-
ency, or debilitating mental condition on a lawyer’s professional responsi-
bilities. This definition shall be interpreted consistent with the provisions of
Rule .1501(b)(5) above.
(15) “Professionalism” courses are courses or segments of courses devoted
to the identification and examination of, and the encouragement of adher-
ence to, non-mandatory aspirational standards of professional conduct
which transcend the requirements of the Revised Rules of Professional
Conduct. Such courses address principles of competence and dedication to
the service of clients, civility, improvement of the justice system, advance-
ment of the rule of law, and service to the community. 
(16) “Rules” shall mean the provisions of the continuing legal education
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rules established by the Supreme Court of North Carolina (Section .1500
of this subchapter).
(17) “Sponsor” is any person or entity presenting or offering to present one
or more continuing legal education programs, whether or not an accredit-
ed sponsor.
(18) “Year” shall mean calendar year.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994
Amended March 6, 1997, March 3, 1999, June 7, 2001

.1502  Jurisdiction:  Authority
The Council of the North Carolina State Bar hereby establishes the Board of

Continuing Legal Education (board) as a standing committee of the council,
which board shall have authority to establish regulations governing a continuing
legal education program and a law practice assistance program for attorneys
licensed to practice law in this state.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1503  Operational  Responsibility
The responsibility for operating the continuing legal education program and

the law practice assistance program shall rest with the board, subject to the
statutes governing the practice of law, the authority of the council, and the rules
of governance of the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1504  Size  of  Board
The board shall have nine members, all of whom must be attorneys in good

standing and authorized to practice in the state of North Carolina. 
History Note: Authority - Order of the North Carolina Supreme Court,

October 7, 1987, 318 N.C. 711.
Readopted Effective December 8, 1994

.1505  Lay  Participation
The board shall have no members who are not licensed attorneys.
History Note: Authority - Order of the North Carolina Supreme Court,

October 7, 1987, 318 N.C. 711.
Readopted Effective December 8, 1994

.1506  Appointment  of  Members;  When;  Removal
The members of the board shall be appointed as of the quarterly meeting of

the council. The first members of the board shall be appointed as of the quarterly
meeting of the council following the creation of the board. Thereafter, members
shall be appointed annually as of the same quarterly meeting. Vacancies occur-
ring by reason of death, resignation, or removal shall be filled by appointment of
the council at the next quarterly meeting following the event giving rise to the
vacancy, and the person so appointed shall serve for the balance of the vacated
term. Any member of the board may be removed at any time by an affirmative
vote of a majority of the members of the council in session at a regularly called
meeting.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1507  Term  of  Office
Each member who is appointed to the board shall serve for a term of three

years beginning as of the first day of the month following the date on which the
appointment is made by the council. See, however, Rule .1508 of this subchap-
ter.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1508  Staggered  Terms
It is intended that members of the board shall be elected to staggered terms

such that three members are appointed in each year. Of the initial board, three
members shall be elected to terms of one year, three members shall be elected to
terms of two years, and three members shall be elected to terms of three years.
Thereafter, three members shall be elected each year.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1509  Succession
Each member of the board shall be entitled to serve for one full three-year

term and to succeed himself or herself for one additional three-year term.
Thereafter, no person may be reappointed without having been off the board for
at least three years.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1510  Appointment  of  Chairperson
The chairperson of the board shall be appointed from time to time as neces-

sary by the council. The term of such individual as chairperson shall be one year.
The chairperson may be reappointed thereafter during his or her tenure on the
board. The chairperson shall preside at all meetings of the board, shall prepare
and present to the council the annual report of the board, and generally shall rep-
resent the board in its dealings with the public.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1511  Appointment  of  Vice-CChairperson
The vice-chairperson of the board shall be appointed from time to time as

necessary by the council. The term of such individual as vice-chairperson shall be
one year. The vice-chairperson may be reappointed thereafter during tenure on
the board. The vice-chairperson shall preside at and represent the board in the
absence of the chairperson and shall perform such other duties as may be
assigned to him or her by the chairperson or by the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1512  Source  of  Funds
(a) Funding for the program carried out by the board shall come from spon-

sor’s fees and attendee’s fees as provided below, as well as from duly assessed
penalties for noncompliance and from reinstatement fees.

(1) Accredited sponsors located in North Carolina (for courses offered
within or outside North Carolina), or accredited sponsors not located in
North Carolina (for courses given in North Carolina), or unaccredited
sponsors located within or outside of North Carolina (for accredited cours-
es within North Carolina) shall, as a condition of conducting an approved
activity, agree to remit a list of North Carolina attendees and to pay a fee
for each active member of the North Carolina State Bar who attends the
program for CLE credit. The sponsor’s fee shall be based on each credit
hour of attendance, with a proportional fee for portions of a program last-
ing less than an hour. The fee shall be set by the board upon approval of the
council. Any sponsor, including an accredited sponsor, which conducts an
approved activity which is offered without charge to attendees shall not be
required to remit the fee under this section. Attendees who wish to receive
credit for attending such an approved activity shall comply with Rule
.1512(a)(2) below.
(2) The board shall fix a reasonably comparable fee to be paid by individ-
ual attorneys who attend for CLE credit approved continuing legal educa-
tion activities for which the sponsor does not submit a fee under Rule
.1512(a)(1) above. Such fee shall accompany the member’s annual affidavit.
The fee shall be set by the board upon approval of the council.

(b) Funding for a law practice assistance program shall be from user fees set
by the board upon approval of the council and from such other funds as the
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council may provide.
History Note: Authority - Order of the North Carolina Supreme Court,

October 7, 1987, 318 N.C. 711.
Readopted Effective December 8, 1994

.1513  Fiscal  Responsibility
All funds of the board shall be considered funds of the North Carolina State

Bar and shall be administered and disbursed accordingly.
(a) Maintenance of Accounts: Audit - The North Carolina State Bar shall

maintain a separate account for funds of the board such that such funds and
expenditures therefrom can be readily identified. The accounts of the board shall
be audited on an annual basis in connection with the audits of the North
Carolina State Bar.

(b) Investment Criteria - The funds of the board shall be handled, invested
and reinvested in accordance with investment policies adopted by the council for
the handling of dues, rents, and other revenues received by the North Carolina
State Bar in carrying out its official duties.

(c) Disbursement - Disbursement of funds of the board shall be made by or
under the direction of the secretary-treasurer of the North Carolina State Bar
pursuant to authority of the council. The members of the board shall serve on a
voluntary basis without compensation, but may be reimbursed for the reasonable
expenses incurred in attending meetings of the board or its committees.

(d) All revenues resulting from the CLE program, including fees received
from attendees and sponsors, late filing penalties, late compliance fees, reinstate-
ment fees, and interest on a reserve fund shall be applied first to the expense of
administration of the CLE program including an adequate reserve fund; provid-
ed, however, that a portion of each sponsor or attendee fee, in an amount to be
determined by the council but not to exceed $1.00 for each credit hour, shall be
paid to the Chief Justice’s Commission on Professionalism for administration of
the activities of the commission. Excess funds may be expended by the council
on lawyer competency programs approved by the council.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1514  Meetings
The annual meeting of the board shall be held in October of each year in con-

nection with the annual meeting of the North Carolina State Bar. The board by
resolution may set regular meeting dates and places. Special meetings of the
board may be called at any time upon notice given by the chairperson, the vice-
chairperson, or any two members of the board. Notice of meeting shall be given
at least two days prior to the meeting by mail, telegram, facsimile transmission
or telephone. A quorum of the board for conducting its official business shall be
a majority of the members serving at a particular time.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1515  Annual  Report
The board shall prepare at least annually a report of its activities and shall

present the same to the council one month prior to its annual meeting.
History Note: Authority - Order of the North Carolina Supreme Court,

October 7, 1987, 318 N.C. 711.
Readopted Effective December 8, 1994

.1516  Powers  and  Duties  of  the  Board
The board shall have the following powers and duties:
(1) to exercise general supervisory authority over the administration of these

rules; 
(2) to adopt and amend regulations consistent with these rules with the

approval of the council;
(3) to establish an office or offices and to employ such persons as the board

deems necessary for the proper administration of these rules, and to delegate to
them appropriate authority, subject to the review of the council;

(4) to report annually on the activities and operations of the board to the
council and make any recommendations for changes in the rules or methods of
operation of the continuing legal education program;

(5) to submit an annual budget to the council for approval and to ensure that
expenses of the board do not exceed the annual budget approved by the council;

(6) to administer a law office assistance program for the benefit of lawyers
who request or are required to obtain training in the area of law office manage-
ment.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

.1517  Scope  and  Exemptions
(a) Except as provided herein, these rules shall apply to every active member

licensed by the North Carolina State Bar. To qualify for an exemption for a par-
ticular calendar year, a member shall notify the board of the exemption in the
annual report for that calendar year sent to the member pursuant to Rule .1522
of this subchapter.  All active members who are exempt are encouraged to attend
and participate in legal education programs.

(b) The governor, the lieutenant governor, and all members of the council of
state, members of the United States Senate, members of the United States House
of Representatives, members of the North Carolina General Assembly and mem-
bers of the United States Armed Forces on full-time active duty are exempt from
the requirements of these rules for any calendar year in which they serve some
portion thereof in such capacity.

(c) Members of the state judiciary who are required by virtue of their judicial
offices to take an average of twelve (12) or more hours of continuing judicial or
other legal education annually and all members of the federal judiciary are
exempt from the requirements of these rules for any calendar year in which they
serve some portion thereof in such judicial capacities.  A full-time law clerk for a
member of the federal or state judiciary is exempt from the requirements of these
rules for any calendar year in which the clerk serves some portion thereof in such
capacity, provided, however, that the exemption shall not exceed two consecutive
calendar years and, further provided, that the clerkship begins within one year
after the clerk graduates from law school or passes the bar examination for admis-
sion to the North Carolina State Bar whichever occurs later.

(d) Any active member residing outside of North Carolina or any active
member residing inside North Carolina who is a full-time teacher at the Institute
of Government of the University of North Carolina at Chapel Hill or at a law
school in North Carolina accredited by the American Bar Association and who
in each case neither practices in North Carolina nor represents North Carolina
clients on matters governed by North Carolina law shall be exempt from the
requirements of these rules.

(e) The board may exempt an active member from the continuing legal edu-
cation requirements for a period of not more than one year at a time upon a find-
ing by the board of special circumstances unique to that member constituting
undue hardship or other reasonable basis for exemption, or for a longer period
upon a finding of a permanent disability.

(f) Nonresident attorneys from other jurisdictions who are temporarily
admitted to practice in a particular case or proceeding pursuant to the provisions
of G.S. 84-4.1 shall not be subject to the requirements of these rules.

(g) The board may exempt an active member from the continuing legal edu-
cation requirements if

(1) the member is sixty-five years of age or older and
(2) the member does not render legal advice to or represent a client unless
the member associates another active member who assumes responsibility
for the advice or representation.

(h)  During a calendar year in which the records of the board indicate that an
active member is exempt from the requirements of these rules, the board shall
not maintain a record of such member's attendance at accredited continuing
legal education activities.  Upon the termination of the member's exemption, the
member may request carry over credit up to a maximum of twelve (12) credits
for any accredited continuing legal education activity attended during the calen-
dar year immediately preceding the year of the termination of the exemption.
Appropriate documentation of attendance at such activities will be required by
the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994
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Amended February 12, 1997, October 1, 2003

.1518  Continuing  Legal  Education  Program
(a) Each active member subject to these rules shall complete 12 hours of

approved continuing legal education during each calendar year beginning
January 1, 1988, as provided by these rules and the regulations adopted there-
under.

(b) Of the 12 hours
(1) at least 2 hours shall be devoted to the area of professional responsibil-
ity or professionalism or any combination thereof; and
(2) effective January 1, 2002, at least once every three calendar years, each
member shall complete an hour of continuing legal education instruction
on substance abuse and debilitating mental conditions, as defined in Rule
.1602 (c). This hour shall be credited to the 12 hour requirement set forth
in Rule .1518(a) above but shall be in addition to the requirement of Rule
.1518(b)(1) above. To satisfy this requirement, a member must attend an
accredited program on substance abuse and debilitating mental conditions
that is at least one hour long.

(c) Members may carry over up to 12 credit hours earned in one calendar year
to the next calendar year, which may include those hours required by Rule
.1518(b) above. Additionally, a newly admitted active member may include as
credit hours which may be carried over to the next succeeding year, any approved
CLE hours earned after that member’s graduation from law school.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994
Amended February 12, 1997, March 3, 1999, November 6, 2001, October

1, 2003

.1519  Accreditation  Standards
The board shall approve continuing legal education activities which meet the

following standards and provisions.
(1) They shall have significant intellectual or practical content and the pri-

mary objective shall be to increase the participant's professional competence and
proficiency as a lawyer.

(2) They shall constitute an organized program of learning dealing with mat-
ters directly related to the practice of law, professional responsibility, profession-
alism, or ethical obligations of lawyers.

(3) Credit may be given for continuing legal education activities where live
instruction is used or mechanically or electronically recorded or reproduced
material is used, including videotape or satellite transmitted programs. Subject to
the limitations set forth in Rule .1611 of this subchapter, credit may also be given
for continuing legal education activities on CD-ROM and on a computer web-
site accessed via the Internet.

(4) Continuing legal education materials are to be prepared, and activities
conducted, by an individual or group qualified by practical or academic experi-
ence in a setting physically suitable to the educational activity of the program
and, when appropriate, equipped with suitable writing surfaces or sufficient
space for taking notes.

(5) Thorough, high quality, and carefully prepared written materials should
be distributed to all attendees at or before the time the course is presented. These
may include written materials printed from a computer presentation, computer
website, or CD-ROM. A written agenda or outline for a presentation satisfies
this requirement when written materials are not suitable or readily available for a
particular subject. The absence of written materials for distribution should, how-
ever, be the exception and not the rule.

(6) Any accredited sponsor must remit fees as required and keep and main-
tain attendance records of each continuing legal education program sponsored
by it, which shall be furnished to the board in accordance with regulations.

(7) Except as provided in Rule .1611 of this subchapter, in-house continuing
legal education and self-study shall not be approved or accredited for the purpose
of complying with Rule .1518 of this subchapter.

(8) Programs that cross academic lines, such as accounting-tax seminars, may
be considered for approval by the board. However, the board must be satisfied
that the content of the activity would enhance legal skills or the ability to prac-
tice law.

History Note: Authority - Order of the North Carolina Supreme Court,

October 7, 1987, 318 N.C. 711.
Readopted Effective December 8, 1994
Amended March 1, 2001, October 1, 2003

.1520  Accreditation  of  Sponsors  and  Programs
(a) Accreditation of Sponsors. An organization desiring accreditation as an

accredited sponsor of courses, programs, or other continuing legal education
activities may apply for accredited sponsor status to the board. The board shall
approve a sponsor as an accredited sponsor if it is satisfied that the sponsor’s pro-
grams have met the standards set forth in Rule .1519 of this subchapter and reg-
ulations established by the board.

(b) Presumptive Approval for Accredited Sponsors.  
(1) Once an organization is approved as an accredited sponsor, the contin-
uing legal education programs sponsored by that organization are pre-
sumptively approved for credit and no application must be made to the
board for approval.  The board may at any time revoke the  accreditation
of an accredited sponsor for failure to satisfy the requirements of Rule .1512
and Rule .1519 of this subchapter, and for failure to satisfy the Regulations
Governing the Administration of the Continuing Legal Education
Program set forth in Section .1600 of this subchapter. 
(2) The board may evaluate a program presented by an accredited sponsor
and, upon a determination that the program does not satisfy the require-
ments of Rule .1519, notify the accredited sponsor that any presentation of
the same program, the date for which was not included in the announce-
ment required by Rule .1520(e) below, is not approved for credit.  Such
notice shall be sent by the board to the accredited sponsor within 30 days
after the receipt of the announcement.  The accredited sponsor may request
reconsideration of such a decision by submitting a letter of appeal to the
board within 15 days of receipt of the notice of disapproval.  The decision
by the board on an appeal is final.

(c) Unaccredited Sponsor Request for Program Approval. Any organization
not accredited as an accredited sponsor that desires approval of a course or pro-
gram shall apply to the board. The board shall adopt regulations to administer
the accreditation of such programs consistent with the provisions of Rule .1519
of this subchapter. Applicants denied approval of a program may request recon-
sideration of such a decision by submitting a letter of appeal to the board with-
in 15 days of receipt of the notice of disapproval. The decision by the board on
an appeal is final.

(d) Member Request for Program Approval. An active member desiring
approval of a course or program that has not otherwise been approved shall apply
to the board. The board that shall adopt regulations to administer approval
requests consistent with the requirements Rule .1519 of this subchapter.
Applicants denied approval of a program may request reconsideration of such a
decision by submitting a letter of appeal to the board within 15 days of the
receipt of the notice of disapproval. The decision by the board on an appeal is
final.

(e) Program Announcements of Accredited Sponsors.  At least 30 days prior
to the presentation of a program, an accredited sponsor shall file an announce-
ment, on a form prescribed by the board, notifying the board of the dates and
locations of presentations of the program and the sponsor's calculation of the
CLE credit hours for the program.  

(f) Records.  The board may provide by regulation for the accredited spon-
sor, unaccredited sponsor, or active member for whom a continuing legal educa-
tion program has been approved to maintain and provide such records as
required by the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994
Amended February 27, 2003.

.1521  Credit  Hours
The board may designate by regulation the number of credit hours to be

earned by participation, including, but not limited to, teaching, in continuing
legal education activities approved by the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994
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.1522  Annual  Report
Commencing in 1989, each active member of the North Carolina State Bar

shall make an annual written report to the North Carolina State Bar in such form
as the board shall prescribe by regulation concerning compliance with the con-
tinuing legal education program for the preceding year or declaring an exemp-
tion under Rule .1517 of this subchapter The annual report form shall be cor-
rected, if necessary, signed by the member, and promptly returned to the State
Bar.  Upon receipt of a signed annual report form, appropriate adjustments shall
be made to the member's continuing legal education record with the State Bar.
No further adjustments shall thereafter be made to the member's continuing
legal education record.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994
Amended October 1, 2003

.1523  Noncompliance
(a) Failure to Comply with Rules May Result in Suspension
A member who is required to file a report of CLE credits and does not do so

or who fails to meet the minimum requirements of these rules, including the
payment of duly assessed penalties and attendee fees, may be suspended from the
practice of law in the state of North Carolina. 

(b) Notice of Failure to Comply
The board shall notify a member who appears to have failed to meet the

requirements of these rules that the member will be suspended from the practice
of law in this state, unless the member shows good cause in writing why the sus-
pension should not be made or the member shows in writing that he or she has
complied with the requirements within a 90-day period after receiving the
notice. Notice shall be served on the member pursuant to Rule 4 of the North
Carolina Rules of Civil Procedure and may be served by a State Bar investigator
or any other person authorized thereunder to serve process.

(c) Entry of Order of Suspension Upon Failure to Respond to Notice to
Show Cause

If a written response attempting to show good cause is not postmarked or
received by the board by the last day of the 30 day period after the member
received the notice to show cause, upon the recommendation of the board and
the Administrative Committee, the council may enter an order suspending the
member from the practice of law. The order shall be entered and served as set
forth in Rule .0903(c) of this subchapter.

(d) Procedure Upon Submission of a Timely Response to a Notice to Show
Cause

(1) Consideration by the Board
If the member files a timely written response to the notice, the board shall
consider the matter at its next regularly scheduled meeting or may delegate
consideration of the matter to a duly appointed committee of the board.
The board shall review all evidence presented by the member to determine
whether good cause has been shown or to determine whether the member
has complied with the requirements of these rules within the 30-day peri-
od after receiving the notice to show cause.
(2) Recommendation of the Board
The board shall determine whether the member has shown good cause why
the member should not be suspended. If the board determines that good
cause has not been shown and that the member has not shown compliance
with these rules within the 30-day period after receipt of the notice to show
cause, then the board shall refer the matter to the Administrative
Committee for hearing together with a written recommendation to the
Administrative Committee that the member be suspended.
(3) Consideration by and Recommendation of the Administrative
Committee
The Administrative Committee shall consider the matter at its next regu-
larly scheduled meeting. The burden of proof shall be upon the member to
show cause by clear, cogent, and convincing evidence why the member
should not be suspended from the practice of law for the apparent failure
to comply with the rules governing the continuing legal education pro-
gram. Except as set forth above, the procedure for such hearing shall be as
set forth in Rule .0903(d)(1) and (2) of this subchapter.

(4) Order of Suspension
Upon the recommendation of the Administrative Committee, the council
may determine that the member has not complied with these rules and
may enter an order suspending the member from the practice of law. The
order shall be entered and served as set forth in Rule .0903(d)(3) of this
subchapter.

(e) Late Compliance Fee
Any member who complies with the requirements of the rules during the 30-

day period after receiving the notice to show cause shall pay a late compliance fee
as set forth in Rule .1608(b) of this subchapter.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994
Amended March 7, 1996, March 6, 1997, February 3, 2000, October 1,

2003

.1524  Reinstatement
(a) Reinstatement Within 30 Days of Service of Suspension Order
A member who is suspended for noncompliance with the rules governing the

continuing legal education program may petition the secretary for an order of
reinstatement of the member’s license at any time up to 30 days after the service
of the suspension order upon the member. The secretary shall enter an order rein-
stating the member to active status upon receipt of a timely written request and
satisfactory showing by the member that the member cured the continuing legal
education deficiency for which the member was suspended. Such member shall
not be required to file a formal reinstatement petition or pay a $250 reinstate-
ment fee.

(b) Procedure for Reinstatement More that 30 Days After Service of the
Order of Suspension

Except as noted below, the procedure for reinstatement more than 30 days
after service of the order of suspension shall be as set forth in Rule .0904(c) and
(d) of this subchapter, and shall be administered by Administrative Committee.

(c) Reinstatement Petition
At any time more than 30 days after service of an order of suspension on a

member, a member who has been suspended for noncompliance with the rules
governing the continuing legal education program may seek reinstatement by fil-
ing a reinstatement petition with the secretary. The secretary shall transmit a copy
of the petition to each member of the board. The reinstatement petition shall
contain the information and be in the form required by Rule .0904(c) of this
subchapter. If not otherwise set forth in the petition, the member shall attach a
statement to the petition in which the member shall state with particularity the
accredited legal education courses which the member has attended and the num-
ber of credit hours obtained in order to cure any continuing legal education defi-
ciency for which the member was suspended.

(d) Reinstatement Fee
In lieu of the $125.00 reinstatement fee required by Rule .0904(c)(4)(A), the

petition shall be accompanied by a reinstatement fee payable to the board, in the
amount of $250.00 as required by Rule .1609(a) of this subchapter.

(e) Determination of Board; Transmission to Administrative Committee
Within 30 days of the filing of the petition for reinstatement with the secre-

tary, the board shall determine whether the deficiency has been cured. The
board's written determination and the reinstatement petition shall be transmit-
ted to the secretary within five days of the determination by the board. The sec-
retary shall transmit a copy of the petition and the board's recommendation to
each member of the Administrative Committee.

(f) Consideration by Administrative Committee
The Administrative Committee shall consider the reinstatement petition,

together with the board's determination, pursuant to the requirements of Rule
.0902(c)-(f) of this subchapter.

(g) Hearing Upon Denial of Petition for Reinstatement
The procedure for hearing upon the denial by the Administrative Committee

of a petition for reinstatement shall be as provided in Section .1000 of this sub-
chapter.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994
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Amended March 7, 1996, March 6, 1997, February 3, 2000

.1525  Reserved

.1526  Effective  Date  
(a) The effective date of these rules shall be January 1, 1988.
(b) Active members licensed prior to July 1 of any calendar year shall meet

the continuing legal education requirements of these rules for such year.
(c) Active members licensed after June 30 of any calendar year must meet the

continuing legal education requirements of these rules for the next calendar year.
History Note: Authority - Order of the North Carolina Supreme Court,

October 7, 1987, 318 N.C. 711.
Readopted Effective December 8, 1994

.1527  Regulations
The following regulations (Section .1600 of the Rules of the North Carolina

State Bar) for the continuing legal education program are hereby adopted and
shall remain in effect until revised or amended by the board with the approval of
the council. The board may adopt other regulations to implement the continu-
ing legal education program with the approval of the council.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994

Section  .1600  Regulations  Governing  the
Administration  of  the  Continuing  Legal  Education
Program

.1601  Organization
(a) Quorum - Five members shall constitute a quorum of the board.
(b) The Executive Committee - The executive committee of the board shall

be comprised of the chairperson, a vice-chairperson elected by the members of
the board, and a member to be appointed by the chairperson. Its purpose is to
conduct all necessary business of the board that may arise between meetings of
the full board. In such matters it shall have complete authority to act for the
board.

(c) Other Committees - The chairperson may appoint committees as estab-
lished by the board for the purpose of considering and deciding matters submit-
ted to them by the board.

(d) Definitions - As used herein, “board” means the Board of Continuing
Legal Education, “CLE” means continuing legal education, and “rules” means
the rules for the continuing legal education program adopted by the Supreme
Court of North Carolina (Section .1500 of this subchapter). All other definitions
shall be as set forth in the rules.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711.

Readopted Effective December 8, 1994
Amended October 1, 2003

.1602  General  Course  Approval
(a) Law School Courses - Courses offered by an ABA accredited law school

with respect to which academic credit may be earned may be approved activities.
Computation of CLE credit for such courses shall be as prescribed in Rule
.1605(a) of this subchapter. No more than 12 CLE hours in any year may be
earned by such courses. No credit is available for law school courses attended
prior to becoming an active member of the North Carolina State Bar.

(b) Bar Review/Refresher Course - Courses designed to review or refresh
recent law school graduates or attorneys in preparation for any bar exam shall not
be approved for CLE credit.

(c) Professional Responsibility Courses on Substance Abuse, Chemical
Dependency, and Debilitating Mental Conditions - Accredited professional
responsibility courses on substance abuse, chemical dependency, and debilitating
mental conditions shall concentrate on the relationship between substance abuse,
chemical dependency, debilitating mental conditions, and a lawyer's profession-
al responsibilities. Such courses may also include (1) education on the preven-
tion, detection, treatment and etiology of substance abuse, chemical dependen-

cy, and debilitating mental conditions, and (2) information about assistance for
chemically dependent or mentally impaired lawyers available through lawyers'
professional organizations.

(d) Approval - CLE activities may be approved upon the written application
of a sponsor, other than an accredited sponsor, or of an active member on an
individual program basis. An application for such CLE course approval shall
meet the following requirements:

(1) If advance approval is requested by a sponsor, the application and sup-
porting documentation, including two substantially complete sets of the
written materials to be distributed at the course or program, shall be sub-
mitted at least 45 days prior to the date on which the course or program is
scheduled. If advance approval is requested by an active member, the appli-
cation need not include a complete set of written materials.
(2) In all other cases, the application and supporting documentation shall
be submitted not later than 45 days after the date the course or program
was presented or prior to the end of the calendar year in which the course
or program was presented, whichever is earlier. 
(3) The application shall be submitted on a form furnished by the board.
(4) The application shall contain all information requested on the form.
(5) The application shall be accompanied by a course outline or brochure
that describes the content, identifies the teachers, lists the time devoted to
each topic and shows each date and location at which the program will be
offered.
(6) The application shall include a detailed calculation of the total CLE
hours and hours of professional responsibility.

(e) Course Quality - The application and materials provided shall reflect that
the program to be offered meets the requirements of Rule .1519 of this sub-
chapter. Written materials consisting merely of an outline without citation or
explanatory notations generally will not be sufficient for approval. Any sponsor,
including an accredited sponsor, who expects to conduct a CLE activity for
which suitable written materials will not be made available to all attendees may
obtain approval for that activity only by application to the board at least 45 days
in advance of the presentation showing why written materials are not suitable or
readily available for such a program.

(f) Records - Sponsors, including accredited sponsors, shall within 30 days
after the course is concluded

(1) furnish to the board a list in alphabetical order, on magnetic tape if
available, of the names of all North Carolina attendees and their North
Carolina State Bar membership numbers;
(2) remit to the board the appropriate sponsor fee;
(3) furnish to the board a complete set of all written materials distributed
to attendees at the course or program.

(g) Announcement - Accredited sponsors and sponsors who have advanced
approval for courses may include in their brochures or other course descriptions
the information contained in the following illustration:

This course [or seminar or program] has been approved by the Board of
Continuing Legal Education of the North Carolina State Bar for continuing
legal education credit in the amount of ____ hours, of which ____ hours will
also apply in the area of professional responsibility. This course is not sponsored
by the board.

(h) Notice - Sponsors not having advanced approval shall make no represen-
tation concerning the approval of the course for CLE credit by the board. The
board will mail a notice of its decision on CLE activity approval requests within
15 days of their receipt when the request for approval is submitted before the pro-
gram and within 30 days when the request is submitted after the program.
Approval thereof will be deemed if the notice is not timely mailed. This auto-
matic approval will not operate if the sponsor contributes to the delay by failing
to provide the complete information requested by the board or if the board time-
ly notifies the sponsor that the matter has been tabled and the reason therefor.

(i) In-House CLE and Self-Study - No approval will be provided for in-house
CLE or self-study by attorneys, except those programs exempted by the board
under Rule .1501(b)(9) of this subchapter or as provided in Rule .1611 of this
subchapter.

(j) Facilities - Sponsors must provide a facility conductive to learning with suf-
ficient space for taking notes.

(k) Course Materials - In addition to the requirements of Rule .1602(d) and
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(f) above, sponsors, including accredited sponsors, and active members seeking
credit for an approved activity shall furnish upon request of the board a copy of
all materials presented and distributed at a CLE course or program.

(l) Nonlegal Educational Activities - A course or segment of a course pre-
sented by a bar organization may be granted up to three hours of credit if the bar
organization's course trains volunteer attorneys in service to the profession, and
if such course or course segment meets the requirements of Rule .1519(2)-(7)
and Rule .1602(e), (h)-(j) of this subchapter; if appropriate, up to three hours of
professional responsibility credit may be granted for such course or course seg-
ment. Except as noted in the preceding sentence or in extraordinary circum-
stances, approval will not be given for general and personal educational activities.
For example, the following types of courses will not receive approval: 

(1) courses within the normal college curriculum such as English, history,
social studies, and psychology; 
(2) courses which deal with the individual lawyer's human development,
such as stress reduction, quality of life, or substance abuse unless a course
on substance abuse or mental health satisfies the requirements of Rule
.1602(c); 
(3) courses which deal with the development of personal skills generally,
such as public speaking (other than oral argument and courtroom presen-
tation), nonlegal writing, and financial management; 
(4) courses designed primarily to sell services or products or to generate
greater revenue, such as marketing or advertising (as distinguished from
courses dealing with development of law office procedures and manage-
ment designed to raise the level of service provided to clients). 

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711. 

Readopted Effective December 8, 1994
Amended March 6, 1997, March 5, 1998, March 3, 1999, March 1, 2001,

June 7, 2001

.1603  Accredited  Sponsors
In order to receive designation as an accredited sponsor of courses, programs

or other continuing legal education activities under Rule .1520(a) of this sub-
chapter, the application of the sponsor must meet the following requirements:

(1) The application for accredited sponsor status shall be submitted on a form
furnished by the board.

(2) The application shall contain all information requested on the form.
(3) The application shall be accompanied by course outlines or brochures that

describe the content, identify the instructors, list the time devoted to each topic,
show each date and location at which three programs have been sponsored in
each of the last three consecutive years, and enclose the actual course materials.

(4) The application shall include a detailed calculation of the total CLE hours
specified in each of the programs sponsored by the organization.

(5) The application shall reflect that the previous programs offered by the
organization in continuing legal education have been of consistently high quali-
ty and would otherwise meet the standards set forth in Rule .1519 of this sub-
chapter.

(6) Notwithstanding the provisions of Rule .1603 (3),(4) and(5) above, any
law school which has been approved by the North Carolina State Bar for pur-
poses of qualifying its graduates for the North Carolina bar examination, may
become an accredited sponsor upon application to the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711. Readopted Effective December 8, 1994

.1604  Accreditation  of  Prerecorded  Programs  and  Live  Programs  Broadcast  to
Remote  Locations  by  Telephone,  Satellite,  or  Video  Conferencing  Equipment

(a) An active member may receive credit for attendance at, or participation
in, a presentation where prerecorded material is used.

(b) An active member may receive credit for participation in a live presenta-
tion which is simultaneously broadcast by telephone, satellite, or video confer-
encing equipment. The member may participate in the presentation by listening
to or viewing the broadcast from a location that is remote from the origin of the
broadcast.

(c) A member attending a prerecorded presentation is entitled to credit hours
if 

(1) the presentation from which the program is recorded would, if attend-

ed by an active member, be an accredited course; 
(2) all other conditions imposed by the rules in Section .1600 of this sub-
chapter, or by the board in advance, are met.

(d) A member attending a presentation broadcast by telephone, satellite, or
video conferencing equipment is entitled to credit if

(1) the live presentation of the program would, if attended by an active
member, be an accredited course;
(2) there is a question and answer session with the presenter or presenters
subject to the limitations set forth in Rule .1605(b)(5) of the subchapter;
and
(3) all other conditions imposed by the rules in Section .1600 of this sub-
chapter, or by the board in advance, are met.

(e) To receive approval for attendance at programs described in paragraphs (a)
and (b) above, the following conditions must be met: 

(1) Unless the entire program was produced by an accredited sponsor, the
person or organization sponsoring the program must receive advance
approval and accreditation from the board. Board Form 2 may be utilized
for this purpose.
(2) The person or organization sponsoring the program must have a reli-
able method for recording and verifying attendance. Attendance at a tele-
phone broadcast may be verified by assigning a personal identification
number to a member. If attendance is recorded by a person, the person may
not earn credit hours by virtue of attendance at that presentation. A copy
of the record of attendance of active members must be forwarded to the
board within 30 days after the presentation of the program is completed.
Proof of attendance may be made by the verifying person on Board Form
5. 
(3) Unless clearly inappropriate for the particular course, detailed papers,
manuals, study materials, or written outlines are presented to the persons
attending the program which substantially pertain to the subject matter of
the program. Any materials made available to persons attending the origi-
nal or live program must be made available to those persons attending the
prerecorded or broadcast program who desire to receive credit under these
regulations. 
(4) A suitable room must be available for viewing the program and taking
of notes.

(f) A minimum of five active members must physically attend the presenta-
tion of a prerecorded program. This requirement does not apply to participation
from a remote location in the presentation of a live broadcast by telephone, satel-
lite, or video conferencing equipment.

(g) EXAMPLES:
EXAMPLE (1): Attorney X, an active member, attends a videotape seminar

sponsored by an accredited sponsor. If a person attending the program from
which the videotape is made would receive credit, Attorney X is also entitled to
receive credit, if the additional conditions under this Rule .1604 are also met.

EXAMPLE (2): Attorney Y, an active member, desires to attend a videotape
program. However, the proposed videotape program (a) is not presented by an
accredited sponsor, and (b) has not received individual course approval from the
board. Attorney Y may not receive any credit hours for attending that videotape
presentation without advance approval from the board.

EXAMPLE (3): Attorney Z, an active member, attends a videotape program.
The presentation of the program from which the videotape was made has already
been held and approved by the board for credit. However, no person is present
at the videotape program to record attendance. Attorney Z may not obtain cred-
it for viewing the videotape program unless it is viewed in the presence of a per-
son who is not attending the videotape program for credit and who verifies the
attendance of Attorney Z and of other attorneys at the program. All other con-
ditions of this Rule .1604 must also be met.

EXAMPLE (4): Attorney Q, an active member, listens to a live telephone
seminar using the telephone in the conference room of her law firm. To record
her attendance, Attorney Q was assigned a person identification number (PIN)
by the seminar sponsor. Once connected, Attorney Q punched in the PIN num-
ber on her touch tone phone and her attendance was recorded. The seminar
received individual course approval from the board. Attorney Q may receive
credit if the additional conditions under this Rule .1604 are also met.

History Note: Authority - Order of the North Carolina Supreme Court,
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October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994
Amended March 6, 1997

.1605  Computation  of  Credit
(a) Computation Formula - CLE and professional responsibility hours shall

be computed by the following formula:
Sum of the total minutes of actual instruction / 60= Total Hours 

For example, actual instruction totaling 195 minutes would equal 3.25 hours
toward CLE.

(b) Actual Instruction - Only actual education shall be included in comput-
ing the total hours of actual instruction. The following shall not be included: 

(1) introductory remarks; 
(2) breaks; 
(3) business meetings; 
(4) speeches in connection with banquets or other events which are prima-
rily social in nature; 
(5) question and answer sessions at a ratio in excess of 15 minutes per CLE
hour and programs less than 30 minutes in length provided, however, that
the limitation on question and answer sessions shall not limit the length of
time that may be devoted to participatory CLE.

(c) Teaching - As a contribution to professionalism, credit may be earned for
teaching in an approved continuing legal education activity. Presentations
accompanied by thorough, high quality, readable, and carefully prepared written
materials will qualify for CLE credit on the basis of three hours of credit for each
thirty minutes of presentation. Repeat presentations qualify for one-half of the
credits available for the initial presentation. For example, an initial presentation
of 45 minutes would qualify for 4.5 hours of credit.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711. Readopted Effective December 8, 1994

Amended March 3, 1999
(d) Teaching at a Law School - If a member is not a full-time teacher at a law

school in North Carolina who is eligible for the exemption in Rule .1517(b) of
this subchapter, the member may earn up to 12 hours of CLE credit for teach-
ing courses at an ABA accredited law school.  Two hours of CLE credit shall be
earned for each hour of academic credit awarded to a law school course taught
by the member.  The member shall also complete the requirements set forth in
Rule .1518(b) of this subchapter.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711. 

Readopted Effective December 8, 1994
Amended October 1, 2003

.1606  Fees
(a) Sponsor Fee - The sponsor fee, a charge paid directly by the sponsor, shall

be paid by all sponsors of approved activities presented in North Carolina and by
accredited sponsors located in North Carolina for approved activities wherever
presented, except that no sponsor fee is required where approved activities are
offered without charge to attendees. In any other instance, payment of the fee by
the sponsor is optional. The amount of the fee, per approved CLE hour per
active member of the North Carolina State Bar in attendance, is $1.25 plus such
additional amount as determined by the council as necessary to support the
Chief Justice’s Commission on Professionalism but not to exceed $1.00. The fee
is computed as shown in the following formula and example which assumes a 6-
hour course attended by l00 North Carolina lawyers seeking CLE credit and fur-
ther assumes that the fee-per-hour is $2.25 which includes an assessment of
$1.00 for the Chief Justice’s Commission on Professionalism:

Fee: $ 2.25 x Total Approved CLE hours (6) x Number of NC
Attendees (100) = Total Sponsor Fee ($1350)

(b) Attendee Fee - The attendee fee is paid by the North Carolina attorney
who requests credit for a program for which no sponsor fee was paid. An attor-
ney should remit the fees along with his or her affidavit before February 28 fol-
lowing the calendar year for which the report is being submitted. The amount of
the fee, per approved CLE hour which the attorney claims credit, is set at $1.25
plus such additional amount as determined by the council as necessary to sup-
port the Chief Justice’s Commission on Professionalism but not to exceed $1.00.
It is computed as shown in the following formula and example which assumes

that the attorney attended an activity approved for 3 hours of CLE credit and
that the fee-per-hour is $2.25 which includes an assessment of $1.00 for the
Chief Justice’s Commission on Professionalism:

Fee: $2.25 x Total Approved CLE hours (3.0) = Total Attendee Fee ($6.75)
(c) Fee Review - The board will review the level of the fee at least annually

and adjust it as necessary to maintain adequate finances for prudent operation of
the board in a nonprofit manner. The fee of $1.25 charged to sponsors and atten-
dees will be increased only to the extent necessary for those fees to pay the costs
of administration of the CLE program. The council shall annually review the
assessment for the Chief Justice’s Commission on Professionalism and adjust it
as necessary to maintain adequate finances for the operation of the commission.

(d) Uniform Application and Financial Responsibility - The fee shall be
applied uniformly without exceptions or other preferential treatment for a spon-
sor or attendee.  The board shall make reasonable efforts to collect the sponsor
fee from the sponsor of a CLE program when appropriate under Rule .1606(a)
above.  However, whenever a sponsor fee is not paid by the sponsor of a program,
regardless of the reason, the lawyer requesting CLE credit for the program shall
be financially responsible for the fee.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711. 

Readopted Effective December 8, 1994
Amended October 1, 2003

.1607  Special  Cases  and  Exemptions
(a) Attorneys who have a permanent disability which makes attendance at

CLE programs inordinately difficult may file a request for a permanent substi-
tute program in lieu of attendance and shall therein set out continuing legal edu-
cation plans tailored to their specific interests and physical ability. The board shall
review and approve or disapprove such plans on an individual basis and without
delay.

(b) Other requests for substitute compliance, partial waivers, other exemp-
tions for hardship or extenuating circumstances may be granted by the board on
a yearly basis upon written application of the attorney.

(c) Credit is earned through service as a bar examiner of the North Carolina
Board of Law Examiners. The board will award 12 hours of CLE credit for the
preparation and grading of a bar examination by a member of the North
Carolina Board of Law Examiners.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711. 

Readopted Effective December 8, 1994
Amended October 1, 2003

.1608  General  Compliance  Procedures
(a) Compliance Period - The period for complying with the requirements of

Rule .1518 of this subchapter is January 1 to December 31.  A member may
complete the requirements for the year on or by February 28 of  the succeeding
year provided, however, that this additional time shall be considered a grace peri-
od and no extensions of this grace period shall be granted.  All members are
encouraged to complete the requirements within the appropriate calendar year.  

(b) Affidavit - Prior to January 31 of each year, commencing in 1990, the pre-
scribed affidavit form shall be mailed to all active members of the North Carolina
State Bar concerning compliance with the continuing legal education program
for the preceding year.

(c) Late Filing Penalty - Any attorney who, for whatever reasons, files the affi-
davit showing compliance or declaring an exemption after the February 28 due
date shall pay a $75.00 late filing penalty. This penalty shall be submitted with
the affidavit. An affidavit that is either received by the board or postmarked on
or before February 28 shall be considered to have been timely filed. An attorney
who complies with the requirements of the rules during the probationary period
under Rule .1523(c) of this subchapter shall pay a late compliance fee of $125.00
pursuant to Rule .1524 of this subchapter.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711. 

Readopted Effective December 8, 1994
October 1, 2003
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.1609  Noncompliance  Procedures
(a) Reinstatement Fee
The uniform reinstatement fee is $250 and must accompany the reinstate-

ment petition.
(b) Petition
The attachment to the petition for reinstatement required by Rule .1524(b)

of this subchapter shall list the CLE activities according to a form provided by
the board.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711. 

Readopted Effective December 8, 1994
Amended March 7, 1996

.1610  Authority  For  Appeals
(a) Appeals - Except as otherwise provided, the board is the final authority on

all matters entrusted to it under Section .1500 and Section .1600 of this sub-
chapter. Therefore, any decision by a committee of the board pursuant to a del-
egation of authority may be appealed to the full board.

(b) Procedure - A decision made by the staff of the board pursuant to a del-
egation of authority may also be reviewed by the full board but should first be
appealed to any committee of the board having jurisdiction on the subject
involved. All appeals shall be in writing. The board has the discretion to, but is
not obligated to, grant a hearing in connection with any appeal regarding the
accreditation of a program.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711. 

Readopted Effective December 8, 1994

.1611  Accreditation  of  Computer-BBased  CLE
(a) Effective for courses attended on or after July 1, 2001, a member may

receive up to four (4) hours of credit annually for participation in a course on
CD-ROM or on-line. A CD-ROM course is an educational seminar on a com-
pact disk that is accessed through the CD-ROM drive of the user's personal com-
puter. An on-line course is an educational seminar available on a provider's web-
site reached via the Internet. 

(b) A member may apply up to four credit hours of computer-based CLE to
a CLE deficit from a preceding calendar year.  Any computer-based CLE credit
hours applied to a deficit from a preceding year will be included in calculating
the maximum of four (4) hours of computer-based CLE allowed in the preced-
ing calendar year.  A member may carry over to the next calendar year no more
than four credit hours of computer-based CLE pursuant to Rule .1518(c) of this
subchapter. Any credit hours carried-over pursuant to Rule .1518(c) of this sub-
chapter will not be included in calculating the four (4) hours of computer-based
CLE allowed in any one calendar year.

(c) To be accredited, a computer-based CLE course must meet all of the con-
ditions imposed by the rules in Section .1600 of this subchapter, or by the board
in advance, except where otherwise noted, and be interactive, permitting the par-
ticipant to communicate, via telephone, electronic mail, or a website bulletin
board, with the presenter and/or other participants.

(d) The sponsor of an on-line course must have a reliable method for record-
ing and verifying attendance. The sponsor of a CD-ROM course must demon-
strate that there is a reliable method for the user or the sponsor to record and ver-
ify participation in the course. A participant may periodically log on and off of a
computer-based CLE course provided the total time spent participating in the
course is equal to or exceeds the credit hours assigned to the program. A copy of
the record of attendance must be forwarded to the board within 30 days after a
member completes his or her participation in the course.

History Note: Authority - Order of the North Carolina Supreme Court,
October 7, 1987, 318 N.C. 711. 

Adopted March 1, 2001
Amended February 27, 2003

Section  .1700  The  Plan  of  Legal  Specialization

.1701  Purpose
The purpose of this plan of certified legal specialization is to assist in the deliv-

ery of legal services to the public by identifying to the public those lawyers who
have demonstrated special knowledge, skill, and proficiency in a specific field, so
that the public can more closely match its needs with available services; and to
improve the competency of the bar by establishing an additional incentive for
lawyers to participate in continuing legal education and meet the other require-
ments of specialization.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1702  Jurisdiction:  Authority
The Council of the North Carolina State Bar (the council) with the approval

of the Supreme Court of North Carolina hereby establishes the Board of Legal
Specialization (board) as a standing committee of the council, which board shall
be the authority having jurisdiction under state law over the subject of special-
ization of lawyers.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1703  Operational  Responsibility
The responsibility for operating the specialization program rests with the

board, subject to the statutes governing the practice of law, the authority of the
council and the rules of governance of the board.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1704  Size  of  Board
The board shall have nine members, six of whom must be attorneys in good

standing and authorized to practice law in the state of North Carolina. The
lawyer members of the board shall be representative of the legal profession and
shall include lawyers who are in general practice as well as those who specialize.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1705  Lay  Participation
The board shall have three members who are not licensed attorneys.
History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1706  Appointment  of  Members;  When;  Removal
The members of the board shall be appointed by the council. The first mem-

bers of the board shall be appointed as of the quarterly meeting of the council
following the creation of the board. Thereafter, members shall be appointed
annually as of the same quarterly meeting. Vacancies occurring by reason of
death, resignation, or removal shall be filled by appointment of the council at the
next quarterly meeting following the event giving rise to the vacancy, and the per-
son so appointed shall serve for the balance of the vacated term. Any member of
the board may be removed at any time by an affirmative vote of a majority of the
members of the council in session at a regularly called meeting.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1707  Term  of  Office
Each member who is appointed to the board shall serve for a term of three

years beginning as of the first day of the month following the date on which the
appointment is made by the council. See, however, Rule .1708 of this subchap-
ter.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1708  Staggered  Terms
It is intended that members of the board shall be elected to staggered terms

such that three members are appointed in each year. Of the initial board, three
members (two lawyers and one nonlawyer) shall be elected to terms of one year;
three members (two lawyers and one nonlawyer) shall be elected to terms of two
years; and three members (two lawyers and one nonlawyer) shall be elected to
terms of three years. Thereafter, three members (two lawyers and one nonlawyer)
shall be elected in each year.

History Note: Statutory Authority G.S. 84-23 
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Readopted Effective December 8, 1994

.1709  Succession
Each member of the board shall be entitled to serve for one full three-year

term and to succeed himself or herself for one additional three-year term.
Thereafter, no person may be reappointed without having been off of the board
for at least three years.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1710  Appointment  of  Chairperson
The chairperson of the board shall be appointed from time to time as neces-

sary by the council from among the lawyer members of the board. The term of
such individual as chairperson shall be one year. The chairperson may be reap-
pointed thereafter during his or her tenure on the board. The chairperson shall
preside at all meetings of the board, shall prepare and present to the council the
annual report of the board, and generally shall represent the board in its dealings
with the public.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1711  Appointment  of  Vice-CChairperson
The vice-chairperson of the board shall be appointed from time to time as

necessary by the council from among the lawyer members of the board. The term
of such individual as vice-chairperson shall be one year. The vice-chairperson
may be reappointed thereafter during his or her tenure on the board. The vice-
chairperson shall preside at and represent the board in the absence of the chair-
person and shall perform such other duties as may be assigned to him or her by
the chairperson or by the board.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1712  Source  of  Funds
Funding for the program carried out by the board shall come from such

application fees, examination fees, course accreditation fees, annual fees or recer-
tification fees as the board, with the approval of the council, may establish.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1713  Fiscal  Responsibility
All funds of the board shall be considered funds of the North Carolina State

Bar and shall be administered and disbursed accordingly.
(a) Maintenance of Accounts: Audit - The North Carolina State Bar shall

maintain a separate account for funds of the board such that such funds and
expenditures therefrom can be readily identified. The accounts of the board shall
be audited on an annual basis in connection with the audits of the North
Carolina State Bar.

(b) Investment Criteria - The funds of the board shall be handled, invested
and reinvested in accordance with investment policies adopted by the council for
the handling of dues, rents and other revenues received by the North Carolina
State Bar in carrying out its official duties.

(c) Disbursement - Disbursement of funds of the board shall be made by or
under the direction of the secretary-treasurer of the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1714  Meetings
The annual meeting of the board shall be held in October of each year in con-

nection with the annual meeting of the North Carolina State Bar. The board by
resolution may set regular meeting dates and places. Special meetings of the
board may be called at any time upon notice given by the chairperson, the vice-
chairperson or any two members of the board. Notice of meeting shall be given
at least two days prior to the meeting by mail, telegram, facsimile transmission,
or telephone. A quorum of the board for conducting its official business shall be
four or more of the members serving at the time of the meeting.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1715  Annual  Report
The board shall prepare at least annually a report of its activities and shall

present same to the council one month prior to its annual meeting.
History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1716  Powers  and  Duties  of  the  Board
Subject to the general jurisdiction of the council and the North Carolina

Supreme Court, the board shall have jurisdiction of all matters pertaining to reg-
ulation of certification of specialists in the practice of law and shall have the
power and duty

(1) to administer the plan; 
(2) subject to the approval of the council and the Supreme Court, to desig-

nate areas in which certificates of specialty may be granted and define the scope
and limits of such specialities and to provide procedures for the achievement of
these purposes; 

(3) to appoint, supervise, act on the recommendations of and consult with
specialty committees as hereinafter identified; 

(4) to make and publish standards for the certification of specialists, upon the
board’s own initiative or upon consideration of recommendations made by the
specialty committees, such standards to be designed to produce a uniform level
of competence among the various specialties in accordance with the nature of the
specialties; 

(5) to certify specialists or deny, suspend or revoke the certification of spe-
cialists upon the board’s own initiative, upon recommendations made by the spe-
cialty committees or upon requests for review of recommendations made by the
specialty committees; 

(6) to establish and publish procedures, rules, regulations, and bylaws to
implement this plan; 

(7) to propose and request the council to make amendments to this plan
whenever appropriate; 

(8) to cooperate with other boards or agencies in enforcing standards of pro-
fessional conduct and to report apparent violations of the Revised Rules of
Professional Conduct to the appropriate disciplinary authority; 

(9) to evaluate and approve, or disapprove, any and all continuing legal edu-
cation courses, or educational alternatives, for the purpose of meeting the con-
tinuing legal education requirements established by the board for the certifica-
tion of specialists and in connection therewith to determine the specialties for
which credit shall be given and the number of hours of credit to be given in coop-
eration with the providers of continuing legal education; to determine whether
and what credit is to be allowed for educational alternatives, including other
methods of legal education, teaching, writing and the like; to issue rules and reg-
ulations for obtaining approval of continuing legal education courses and educa-
tional alternatives; to publish or cooperate with others in publishing current lists
of approved continuing legal education courses and educational alternatives; and
to encourage and assist law schools, organizations providing continuing legal
education, local bar associations and other groups engaged in continuing legal
education to offer and maintain programs of continuing legal education
designed to develop, enhance and maintain the skill and competence of legal spe-
cialists; 

(10) to cooperate with other organizations, boards and agencies engaged in
the recognition of legal specialists or concerned with the topic of legal specializa-
tion; 

(11) notwithstanding any conflicting provision of the certification standards
for any area of specialty, to direct any of the specialty committees not to admin-
ister a specialty examination if, in the judgment of the board, there are insuffi-
cient applicants or such would otherwise not be in the best interest of the spe-
cialization program.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1717  Retained  Jurisdiction  of  the  Council
The council retains jurisdiction with respect to the following matters:
(1) upon recommendation of the board, establishing areas in which certifi-

cates of specialty may be granted;
(2) amending this plan;
(3) hearing appeals taken from actions of the board;
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(4) establishing or approving fees to be charged in connection with the plan;
(5) regulating attorney advertisements of specialization under the Revised

Rules of Professional Conduct.
History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1718  Privileges  Conferred  and  Limitations  Imposed
The board in the implementation of this plan shall not alter the following

privileges and responsibilities of certified specialists and other lawyers.
(1) No standard shall be approved which shall in any way limit the right of a

certified specialist to practice in all fields of law. Subject to Rule 1.1 of the Revised
Rules of Professional Conduct, any lawyer, alone or in association with any other
lawyer, shall have the right to practice in all fields of law, even though he or she
is certified as a specialist in a particular field of law.

(2) No lawyer shall be required to be certified as a specialist in order to prac-
tice in the field of law covered by that specialty. Subject to Rule 1.1 of the North
Carolina Revised Rules of Professional Conduct, any lawyer, alone or in associa-
tion with any other lawyer, shall have the right to practice in any field of law, or
advertise his or her availability to practice in any field of law consistent with Rule
7.1 of the Revised Rules of Professional Conduct, even though he or she is not
certified as a specialist in that field.

(3) All requirements for and all benefits to be derived from certification as a
specialist are individual and may not be fulfilled by nor attributed to the law firm
of which the specialist may be a member.

(4) Participation in the program shall be on a completely voluntary basis.
(5) A lawyer may be certified as a specialist in no more than two fields of law.
(6) When a client is referred by another lawyer to a lawyer who is a recog-

nized specialist under this plan on a matter within the specialist’s field of law, such
specialist shall not take advantage of the referral to enlarge the scope of his or her
representation and, consonant with any requirements of the Revised Rules of
Professional Conduct, such specialist shall not enlarge the scope of representation
of a referred client outside the area of the specialty field.

(7) Any lawyer certified as a specialist under this plan shall be entitled to
advertise that he or she is a “Board Certified Specialist” in his or her specialty to
the extent permitted by the Revised Rules of Professional Conduct.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1719  Specialty  Committees
(a) The board shall establish a separate specialty committee for each specialty

in which specialists are to be certified. Each specialty committee shall be com-
posed of seven members appointed by the board, one of whom shall be desig-
nated annually by the chairperson of the board as chairperson of the specialty
committee. Members of each specialty committee shall be lawyers licensed and
currently in good standing to practice law in this state who, in the judgment of
the board, are competent in the field of law to be covered by the specialty.
Members shall hold office for three years, except those members initially appoint-
ed who shall serve as hereinafter designated. Members shall be appointed by the
board to staggered terms of office and the initial appointees shall serve as follows:
two shall serve for one year after appointment; two shall serve for two years after
appointment; and three shall serve for three years after appointment.
Appointment by the board to a vacancy shall be for the remaining term of the
member leaving the specialty committee. All members shall be eligible for reap-
pointment to not more than one additional three-year term after having served
one full three-year term, provided, however, that the board may reappoint the
chairperson of a committee to a third three-year term if the board determines
that the reappointment is in the best interest of the specialization program.
Meetings of the specialty committee shall be held at regular intervals at such
times, places and upon such notices as the specialty committee may from time
to time prescribe or upon direction of the board.

(b) Each specialty committee shall advise and assist the board in carrying out
the board’s objectives and in the implementation and regulation of this plan in
that specialty. Each specialty committee shall advise and make recommendations
to the board as to standards for the specialty and the certification of individual
specialists in that specialty. Each specialty committee shall be charged with active-
ly administering the plan in its specialty and with respect to that specialty shall 

(1) after public hearing on due notice, recommend to the board reasonable

and nondiscriminatory standards applicable to that specialty; 
(2) make recommendations to the board for certification, continued certi-
fication, denial, suspension, or revocation of certification of specialists and
for procedures with respect thereto; 
(3) administer procedures established by the board for applications for cer-
tification and continued certification as a specialist and for denial, suspen-
sion, or revocation of such certification; 
(4) administer examinations and other testing procedures, if applicable,
investigate references of applicants and, if deemed advisable, seek addition-
al information regarding applicants for certification or continued certifica-
tion as specialists; 
(5) make recommendations to the board concerning the approval of and
credit to be allowed for continuing legal education courses, or educational
alternatives, in the specialty; 
(6) perform such other duties and make such other recommendations as
may be delegated to or requested of the specialty committee by the board.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended November 7, 1996

.1720  Minimum  Standards  for  Certification  of  Specialists
(a) To qualify for certification as a specialist, a lawyer applicant must pay any

required fee, comply with the following minimum standards, and meet any other
standards established by the board for the particular area of specialty. 

(1) The applicant must be licensed and currently in good standing to prac-
tice law in this state. 
(2) The applicant must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of substantial
involvement in the specialty during the five years immediately preceding
his or her application according to objective and verifiable standards. Such
substantial involvement shall be defined as to each specialty from a consid-
eration of its nature, complexity, and differences from other fields and from
consideration of the kind and extent of effort and experience necessary to
demonstrate competence in that specialty. It is a measurement of actual
experience within the particular specialty according to any of several stan-
dards. It may be measured by the time spent on legal work within the areas
of the specialty, the number or type of matters handled within a certain
period of time or any combination of these or other appropriate factors.
However, within each specialty, experience requirements should be meas-
ured by objective standards. In no event should they be either so restrictive
as to unduly limit certification of lawyers as specialists or so lax as to make
the requirement of substantial involvement meaningless as a criterion of
competence. Substantial involvement may vary from specialty to specialty,
but, if measured on a time-spent basis, in no event shall the time spent in
practice in the specialty be less than 25 percent of the total practice of a
lawyer engaged in a normal full-time practice. Reasonable and uniform
practice equivalents may be established including, but not limited to, suc-
cessful pursuit of an advance educational degree, teaching, judicial, govern-
ment, or corporate legal experience. 
(3) The applicant must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of continuing
legal education in the specialty accredited by the board for the specialty, the
minimum being an average of 12 hours of credit for continuing legal edu-
cation, or its equivalent, for each of the three years immediately preceding
application. Upon establishment of a new specialty, this standard may be
satisfied in such manner as the board, upon advice from the appropriate
specialty committee, may prescribe or may be waived if, and to the extent,
accreditable continuing legal education courses have not been available dur-
ing the three years immediately preceding establishment of the specialty. 
(4) The applicant must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of qualifica-
tion in the specialty through peer review by providing, as references, the
names of at least five lawyers, all of whom are licensed and currently in
good standing to practice law in this state, or in any state, or judges, who
are familiar with the competence and qualification of the applicant as a spe-
cialist. None of the references may be persons related to the applicant or, at
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the time of application, a partner of or otherwise associated with the appli-
cant in the practice of law. The applicant by his or her application consents
to confidential inquiry by the board or appropriate disciplinary body and
other persons regarding the applicants competence and qualifications to be
certified as a specialist.
(5) The applicant must achieve a satisfactory score on a written examina-
tion designed to test the applicant’s knowledge and ability in the specialty
for which certification is applied. The examination must be applied uni-
formly to all applicants within each specialty area. The board shall assure
that the contents and grading of the examination are designed to produce
a uniform level of competence among the various specialties.

(b) All matters concerning the qualification of an applicant for certification,
including, but not limited to, applications, references, tests and test scores, files,
reports, investigations, hearings, findings, recommendations, and adverse deter-
minations shall be confidential so far as is consistent with the effective adminis-
tration of this plan, fairness to the applicant and due process of law.

(c) The board may adopt uniform rules waiving the requirements of Rules
.1720(a)(4) and(5) above for members of a specialty committee at the time the
initial written examination for that specialty is given and permitting said mem-
bers to file applications to become a board certified specialist in that specialty
upon compliance with all other required minimum standards for certification of
specialists.

(d) Upon written request of the applicant and with the recommendation of
the appropriate specialty committee, the board may for good cause shown waive
strict compliance with the criteria relating to substantial involvement, continu-
ing legal education, or peer review, as those requirements are set forth in the stan-
dards for certification for specialization. However, there shall be no waiver of the
requirements that the applicant pass a written examination and be licensed to
practice law in North Carolina for five years preceding the application.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1721  Minimum  Standards  for  Continued  Certification  of  Specialists
(a) The period of certification as a specialist shall be five years. During such

period the board or appropriate specialty committee may require evidence from
the specialist of his or her continued qualification for certification as a specialist,
and the specialist must consent to inquiry by the board, or appropriate specialty
committee of lawyers and judges, the appropriate disciplinary body, or others in
the community regarding the specialist’s continued competence and qualifica-
tion to be certified as a specialist. Application for and approval of continued cer-
tification as a specialist shall be required prior to the end of each five-year peri-
od. To qualify for continued certification as a specialist, a lawyer applicant must
pay any required fee, must demonstrate to the board with respect to the special-
ty both continued knowledge of the law of this state and continued competence
and must comply with the following minimum standards. 

(1) The specialist must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of substantial
involvement (which shall be determined in accordance with the principles
set forth in Rule .1720(a)(2) of this subchapter) in the specialty during the
entire period of certification as a specialist. 
(2) The specialist must make a satisfactory showing, as determined by the
board after advice from the appropriate specialty committee, of continuing
legal education accredited by the board for the specialty during the period
of certification as a specialist, the minimum being an average of l2 hours of
credit for continuing legal education, or its equivalent, for each year during
the entire period of certification as a specialist. 
(3) The specialist must comply with the requirements set forth in Rules
.1720(a)(1) and (4) of this subchapter.

(b) Upon written request of the applicant and with the recommendation of
the appropriate specialty committee, the board may for good cause shown waive
strict compliance with the criteria relating to substantial involvement, continu-
ing legal education, or peer review, as those requirements are set forth in the stan-
dards for continued certification.

(c) After the period of initial certification, a specialist may request, in advance
and in writing, approval from the board for a waiver of one year of the substan-
tial involvement necessary to satisfy the standards for the specialist's next recerti-

fication. The specialist may request a waiver of one year of substantial involve-
ment for every five years that the specialist has met the substantial involvement
standard beginning with the period of initial certification. However, none of the
years for which a waiver is requested may be consecutive. When a waiver of the
substantial involvement requirement is granted, the specialist must satisfy all of
the other requirements for recertification.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended March 6, 2002

.1722  Establishment  of  Additional  Standards
The board may establish, on its own initiative or upon the specialty com-

mittee’s recommendation, additional or more stringent standards for certification
than those provided in Rules .1720 and .172l of this subchapter. Additional stan-
dards or requirements established under this rule need not be the same for initial
certification and continued certification as a specialist. It is the intent of the plan
that all requirements for certification or recertification in any area of specialty
shall be no more or less stringent than the requirements in any other area of spe-
cialty.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1723  Revocation  or  Suspension  of  Certification  as  a  Specialist
(a) Automatic Revocation.  The board shall revoke its certification of a lawyer

as a specialist if the lawyer is disbarred or receives a disciplinary suspension from
the North Carolina State Bar, a North Carolina court of law, or, if the lawyer is
licensed in another jurisdiction in the United States, from a court of law or the
regulatory authority of that jurisdiction.  Revocation shall be automatic without
regard for any stay of the suspension period granted by the disciplinary authori-
ty.  This provision shall apply to discipline received on or after the effective date
of this provision.

(b) Discretionary Revocation or Suspension. The board may revoke its certi-
fication of a lawyer as a specialist if the specialty is terminated or may suspend or
revoke such certification if it is determined, upon the board’s own initiative or
upon recommendation of the appropriate specialty committee and after hearing
before the board as provided in Rule .1802 and Rule .1803, that 

(1) the certification of the lawyer as a specialist was made contrary to the
rules and regulations of the board; 
(2) the lawyer certified as a specialist made a false representation, omission
or misstatement of material fact to the board or appropriate specialty com-
mittee; 
(3) the lawyer certified as a specialist has failed to abide by all rules and reg-
ulations promulgated by the board; 
(4) the lawyer certified as a specialist has failed to pay the fees required; 
(5) the lawyer certified as a specialist no longer meets the standards estab-
lished by the board for the certification of specialists;  
(6) the lawyer certified as a specialist received public discipline from the
North Carolina State Bar on or after the effective date  of this provision,
other than suspension or disbarment from practice and the board finds that
the conduct for which the professional discipline was received reflects
adversely on the specialization program and the lawyer's qualification as a
specialist; or
(7) the lawyer certified as a specialist was sanctioned or received public dis-
cipline on or after the effective date of this provision from any state or fed-
eral court or, if the lawyer is licensed in another jurisdiction, from the reg-
ulatory authority of that jurisdiction in the United States, and the board
finds that the conduct for which the sanctions or professional discipline was
received reflects adversely on the specialization program and the lawyer's
qualification as a specialist.

(c) Report to Board. A lawyer certified as a specialist has a duty to inform the
board promptly of any fact or circumstance described in Rules .1723(a) and (b)
above.

(d) Reinstatement. If the board revokes its certification of a lawyer as a spe-
cialist, the lawyer cannot again be certified as a specialist unless he or she so qual-
ifies upon application made as if for initial certification as a specialist and upon
such other conditions as the board may prescribe. If the board suspends certifi-
cation of a lawyer as a specialist, such certification cannot be reinstated except
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upon the lawyer’s application therefor and compliance with such conditions and
requirements as the board may prescribe.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended February 5, 2004

.1724  Right  to  Hearing  and  Appeal  to  Council
A lawyer who is denied certification or continued certification as a specialist

or whose certification is suspended or revoked shall have the right to a hearing
before the board and, thereafter, the right to appeal the ruling made thereon by
the board to the council under such rules and regulations as the board and coun-
cil may prescribe. (See Section .1800 of this subchapter.)

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1725  Areas  of  Specialty
There are hereby recognized the following specialties:
(1) bankruptcy law 

(a) consumer bankruptcy law 
(b) business bankruptcy law

(2) estate planning and probate law
(3) real property law 

(a) real property - residential 
(b) real property - business, commercial, and industrial

(4) family law
(5) criminal law

(a) criminal appellate practice 
(b) state criminal law

(6) immigration law.
(7) workers’ compensation law
History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1726  Certification  Standards  of  the  Specialties  of  Bankruptcy  Law,  Estate
Planning  and  Probate  Law,  Real  Property  Law,  Family  Law,  and  Criminal  Law

Previous decisions approving the certification standards for the areas of spe-
cialty listed above are hereby reaffirmed.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended February 27, 2003

Section  .1800  Hearing  and  Appeal  Rules  of  the
Board  of  Legal  Specialization

.1801  Reconsideration  of  Applications,  Failure  of  Written  Examinations  and
Appeals

(a) Applications Incomplete and/or Applicants Not in Compliance with
Standards for Certification 

(1) Incomplete Applications - The executive director of the North
Carolina State Bar Board of Legal Specialization (the board) will review
every application to determine if the application is complete. The appli-
cant will be notified of the incompleteness of his or her application. The
applicant must submit the completed application within 21 days of the
date of mailing of the notice. If the applicant fails to provide the required
information for the application during the requisite time period, the exec-
utive director will refer the application to the specialty committee for
review. 
(2) Applicant Not in Compliance - The executive director shall refer to
the specialty committee for review any application which appears com-
plete on its face, but which does not satisfactorily demonstrate compli-
ance with the standards for certification in the specialty area for which
certification is sought. 
(3) Specialty Committee Action - The specialty committee shall review
the incomplete applications and the applications not in compliance with
the standards for certification. After reviewing the applications, the spe-
cialty committee shall recommend to the board the acceptance or rejec-

tion of the applications. The specialty committee shall notify the board of
its recommendations in writing and the reason for any negative recom-
mendation must be specified. The specialty committee must complete
the above process within 14 days of receiving the applications. 
(4) Notification to Applicant of the Specialty Committee’s Action - The
executive director shall promptly notify the applicant in writing of the
specialty committee’s recommendation of rejection of the application.
The notification must specify the reason for the recommendation of
rejection of the application. In addition, the notification shall inform the
applicant of his or her right to petition the board for review of the appli-
cation or request a hearing before the board. 
(5) Petition for Review by the Board - Within 21 days of the mailing of
the notice from the executive director that an application has been rec-
ommended for rejection by the specialty committee, the applicant may
petition the board for review. The petition may be informal (e.g., by let-
ter), but should include the date on which notice of the recommendation
of rejection was received and the reasons for which the applicant believes
the specialty committee’s recommendation of rejection should not be
accepted. 
(6) Review of Petition by the Board - A three-member panel of the board,
to be appointed by the chairperson of the board, shall review and take
action by a majority of the panel upon the petition and notify the appli-
cant of the board’s decision. The notification shall inform the applicant
of his or her right to appeal the decision to the North Carolina State Bar
Council (the council) if the board’s action is unfavorable to the applicant. 
(7) Request for Hearing - In lieu of a petition for review, an applicant may
request a hearing before the board. The applicant shall notify the board
through its executive director in writing of such request for a hearing
within 21 days of the mailing of the notice regarding the specialty com-
mittee’s recommendation of rejection of the application. The applicant
shall set forth the grounds for the hearing before the board. In such a
request, the applicant shall list the names of prospective witnesses and
identify documentation and other evidence to be introduced at the hear-
ing before the board. The applicant shall be notified of the board’s deci-
sion, and if the board’s decision is unfavorable to the applicant, the appli-
cant will be notified of his or her right to appeal the board’s decision to
the council. 
(8) Hearing Procedures 

(A) Notice - Time and Place of Hearing - The chairperson of the board
shall fix the time and place of the hearing as soon as practicable after
the applicant’s request for hearing is received. The applicant shall be
notified of the hearing date. Such notice shall be given to the applicant
at least 10 days prior to the time fixed for the hearing. 
(B) Quorum - A panel of three members of the board, as appointed by
the chairperson, shall be necessary to conduct the hearing with the
majority of those in attendance necessary to decide upon the matter. 
(C) Representation by Counsel and Witnesses - The applicant may be
represented by counsel or represent himself or herself at such hearing.
The applicant may offer witnesses and documents and may cross-exam-
ine any witness. 
(D) Written Briefs - The applicant is urged to submit a written brief (in
quadruplicate) 10 days prior to the hearing to the executive director for
distribution to the panel in support of his or her position. However,
written briefs are not required.
(E) Depositions - Should the applicant or executive director desire to
take a deposition prior to the board hearing of any voluntary witness
who cannot attend the board hearing, such intention to take, and
request to take, the deposition of a witness may be applied for in writ-
ing to the chairperson of the board together with a written consent
signed by the potential witness that he or she will give a deposition for
one party and a statement to the effect that the witness cannot attend
the hearing along with the reason for such unavailability. The party
seeking to take the deposition of a witness shall state in detail as to what
the witness is expected to testify. If the chairperson is satisfied that such
deposition from a possible witness will be relevant to the issue in ques-
tion before the board, then the chairperson will authorize said taking of
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the deposition. The chairperson will also designate the executive direc-
tor or a member of the specialty committee to be present at the depo-
sition. The deposition may be taken orally or by video. Any refusal of
the taking of the deposition by the chairperson shall be reviewed by the
board at the request of the applicant. The cost connected with taking
the deposition shall be borne by the party requesting the deposition. 
(F) Continuances - Motions for continuance of the hearing should be
made to the chairperson of the board and such motions will be grant-
ed or denied by the chairperson of the board. 
(G) Burden of Proof - Preponderance of the Evidence - The panel of
the board shall apply the preponderance of the evidence rule in deter-
mining whether or not to accept the application for certification. The
burden of proof is upon the applicant. 
(H) Conduct of Hearings: Rights of Parties - 

(i) Hearings shall be reported by a certified court reporter. The appli-
cant shall pay the costs associated with obtaining the court reporter’s
services for the hearing. The applicant shall pay the costs of the tran-
script and shall arrange for the preparation of the transcript with the
court reporter. The applicant shall be taxed with all other costs of the
hearing, but such costs shall not include any compensation to the
members of the board before whom the hearing is conducted. The
board in its discretion may refund to the applicant all or some por-
tion of the necessary costs incurred as a result of the hearing. 
(ii) The applicant may retain counsel at all stages of the investigation
and at all meetings. The applicant and his or her counsel shall have
the right to attend all hearings. 
(iii) Oral evidence at hearings shall be taken only on oath or affir-

mation. The applicant shall have the right to testify unless he or she
specifically waives such right or fails to appear at the hearing. If the
applicant does not testify on his or her behalf, the applicant may be
called and examined by the panel of the board, the executive direc-
tor, and any member of the specialty committee. The applicant’s fail-
ure to appear at the hearing ordered by the board, after receipt of
written notice, shall constitute a waiver of the applicant’s right to a
hearing before the board. 
(iv) At any hearing, the panel of the board, the executive director,

any member of the appropriate specialty committee, and the appli-
cant shall have these rights: 

(a) to call and examine witnesses; 
(b) to offer exhibits;
(c) to cross-examine witnesses on any matter relevant to the issues

even thought that matter was not covered in the direct examination;
and 
(d) to impeach any witness regardless of who first called such wit-

ness to testify and to rebut any evidence. 
(v) Hearings need not be conducted according to technical rules

relating to evidence and witnesses. Any relevant evidence shall be
admitted if it is the sort of evidence on which responsible persons are
accustomed to rely in the conduct of serious affairs, regardless of any
common law or statutory rule which might make improper the
admission of such evidence over objection in civil actions. 
(vi) Any hearing may be recessed or adjourned from time to time at
the discretion of the panel. 

(9) Failure of Applicant to Petition the Board for Review or Request a
Hearing Before the Board Within the Time Allowed by These Rules - If
the applicant does not petition the board for review or request a hearing
before the board regarding the specialty committee’s recommendation of
rejection of the application within the time allowed by these rules, the
board shall act on the matter at its next board meeting.

(b) Failure of Written Examination 
(1) Review of Examination - Within 30 days of the mailing of the notice
from the board’s executive director that the applicant has failed the writ-
ten examination, the applicant may review his or her examination at the
office of the board at a time designated by the executive director. The
applicant shall not remove the examination from the board’s office. 
(2) Petition for Grade Review - If, after reviewing the examination, the

applicant feels an error or errors were made in the grading, he or she may
file with the executive director a petition for grade review. The petition
must be filed within 45 days of the mailing of the notice of failure and
should set out in detail the area or areas which, in the opinion of the
applicant, have been incorrectly graded. Supporting information may be
filed to substantiate the applicant’s claim. At the time of filing the peti-
tion, the applicant must either 

(A) request a hearing before a three-member panel of the board; or 
(B) waive his or her right to a hearing before the board and request that
the board render a decision based upon its review of the applicant’s
examination, supporting documents, and the recommendations of the
review committee of the specialty committee. 

(3) Review Procedure - The applicant’s examination and petition shall be
submitted to a panel consisting of a minimum of at least three members
of the specialty committee (the review committee of the specialty com-
mittee). All information will be submitted in blind form, the staff being
responsible for deleting any identifying information on the examination
or the petition. The review committee of the specialty committee shall
review the entire examination of the applicant. The review committee of
the specialty committee shall recommend to the board that the grade of
the examination remain the same or be changed. 
(4) Decision of the Board - A panel of the board shall consider the appli-
cant’s petition for grade review either by hearing or by a review only of
the applicant’s submitted materials. 
(5) Hearing Procedures - The rules set forth in Rule .1801(a)(8) above
shall be followed when an applicant petitions for a hearing before the
board for a grade review of his or her examination. 
(6) Burden of Proof: Preponderance of the Evidence - The panel of the
board shall apply the preponderance of the evidence rule in determining
whether the applicant’s grade on the examination should remain the same
or be changed. The burden of proof is upon the applicant.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended June 1, 1995

.1802  Denial,  Revocation,  or  Suspension  of  Continued  Certification  as  a
Specialist

(a) Denial of Continued Certification - The board, upon its initiative or
upon recommendation of the appropriate specialty committee, may deny con-
tinued certification of a specialist, if the applicant does not meet the require-
ments as found in Rule .1721(a) of this subchapter.

(b) Revocation and Suspension of Certification as a Specialist.  The board
shall revoke the certification of a lawyer as provided in Rule .1723(a) of this
subchapter and may revoke or suspend the certification of a lawyer as provid-
ed in Rule .1723(b) of this subchapter.

(c) Notification of Board Action - The executive director shall notify the
lawyer of the board’s action to grant or deny continued certification as a spe-
cialist upon application for continued certification pursuant to Rule .1721(a)
of this subchapter, or to revoke or suspend continued certification pursuant to
Rule .1723(a) or (b) of this subchapter. The lawyer will also be notified of his
or her right to a hearing if a hearing is allowed by these rules..

(d) Request for Hearing - Within 21 days of the mailing of notice from the
executive director of the board that the lawyer has been denied continued cer-
tification pursuant to Rule .1721(a) or that certification has been revoked or
suspended pursuant to Rule .1723(b), the lawyer must request a hearing before
the board in writing. There is no right to a hearing upon automatic revocation
pursuant to Rule .1723(a).

(e) Hearing Procedure - Except as set forth in Rule .1802(f) below, the rules
set forth in Rule .180l(a)(8) of this subchapter shall be followed when a lawyer
requests a hearing regarding the denial of continued certification pursuant to
Rule .1721(a) or the revocation or suspension of certification under Rule
.1723(b).

(f ) Burden of Proof: Preponderance of the Evidence - A three-member
panel of the board shall apply the preponderance of the evidence rule in deter-
mining whether the lawyer's certification should be continued, revoked or sus-
pended.  In cases of denial of an application for continued certification under
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Rule .1721(a), the burden of proof is upon the lawyer. In cases of revocation
or suspension under Rule .1723(b), the burden of proof is upon the board.

(g) Notification of Board’s Decision - After the hearing the board shall
timely notify the lawyer of its decision regarding continued certification as a
specialist.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended February 5, 2004

.1803  Reserved

.1804  Appeal  to  the  Council
(a) Appealable Decisions - An appeal may be taken to the council from a

decision of the board which denies an applicant certification (i.e., when an
applicant’s application has been rejected because it is incomplete and/or not in
compliance with the standards for certification or when an applicant fails the
written specialty examination), denies an applicant continued certification as a
specialist, or suspends or revokes a specialist’s certification. (Persons who appeal
the board’s decision are referred to herein as appellants.)

(b) Filing the Appeal - An appeal from a decision of the board as described
in Rule .1804(a) above may be taken by filing with the executive director of the
North Carolina State Bar (the State Bar) a written notice of appeal not later
than 21 days after the mailing of the board’s decision to the applicant who is
denied certification or continued certification or to a lawyer whose certification
is suspended or revoked.

(c) Time and Place of Hearing - The appeal will be scheduled for hearing at
a time set by the council. The executive director of the State Bar shall notify the
appellant and the board of the time and place of the hearing before the coun-
cil.

(d) Record on Appeal to the Council 
(1) The record on appeal to the council shall consist of all the evidence
offered at the hearing before the board. The executive director of the
board shall assemble the record and certify it to the executive director of
the State Bar and notify the appellant of such action. 
(2) The appellant shall make prompt arrangement with the court reporter
to obtain and have filed with the executive director of the State Bar a
complete transcript of the hearing. Failure of the appellant to make such
arrangements and pay the costs shall be grounds for dismissal of the
appeal.

(e) Parties Appearing Before the Council - The appellant may request to
appear, with or without counsel, before the council and make oral argument.
The board may appear on its own behalf or by counsel.

(f ) Appeal Procedure - The council shall consider the appeal en banc. The
council shall consider only the record on appeal, briefs, and oral arguments.
The decision of the council shall be by a majority of those members voting. All
council members present at the meeting may participate in the discussion and
deliberation of the appeal. Members of the board who also serve on the coun-
cil are recused from voting on the appeal.

(g) Notice of the Council’s decision - The appellant shall receive written
notice of the council’s decision.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1805  Judicial  Review
(a) Appeals - The appellant or the board may appeal from an adverse ruling

by the council.
(b) Wake County Superior Court - All appeals from the council shall lie to

the Wake County Superior Court. (See N.C. State Bar v. Du Mont, 304 N.C.
627, 286 S.E.2d 89 (1982).)

(c) Judicial Review Procedures - Article 4 of G.S. l50-B shall be complied
with by all parties relative to the procedures for judicial review of the council’s
decision.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.1806  Additional  Rules  Pertaining  to  Hearing  and  Appeals
(a) Notices - Every notice required by these rules shall be mailed to the

applicant.
(b) Expenses Related to Hearings and Appeals - In its discretion, the board

may direct that the necessary expenses incurred in any investigation, process-
ing, and hearing of any matter to the board or appeal to the council be paid by
the board or appeal to the council be paid by the board. However, all expens-
es related to travel to any hearing or appeal for the applicant, his or her attor-
ney, and witnesses called by the applicant shall be home by the applicant and
shall not be paid by the board.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

Section  .2100  Certification  Standards  for  the  Real
Property  Law  Specialty

.2101  Establishment  of  Specialty  Field
The North Carolina State Bar Board of Legal Specialization (the board) hereby

designates real property law, including the subspecialties of real property-residential
transactions and real property-business, commercial, and industrial transactions, as
a field of law for which certification of specialists under the North Carolina Plan of
Legal Specialization (see Section .1700 of this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2102  Definition  of  Specialty
The specialty of real property law is the practice of law dealing with real prop-

erty transactions, including title examination, property transfers, financing, leas-
es, and determination of property rights. Subspecialties in the field are identified
and defined as follows:

(a) Real Property Law-Residential Transactions - The practice of law dealing
with the acquisition, ownership, leasing, financing, use, transfer and disposition,
of residential and real property by individuals;

(b) Real Property Law-Business, Commercial, and Industrial Transactions -
The practice of law dealing with the acquisition, ownership, leasing, manage-
ment, financing, development, use, transfer, and disposition of residential, busi-
ness, commercial, and industrial real property.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2103  Recognition  as  a  Specialist  in  Real  Property  Law
A lawyer may qualify as a specialist by meeting the standards set for one or

both of the subspecialties. If a lawyer qualifies as a specialist in real property law
by meeting the standards set for the real property law-residential transactions
subspecialty, the lawyer shall be entitled to represent that he or she is a “Board
Certified Specialist in Real Property Law-Residential Transactions.” If a lawyer
qualifies as a specialist in real property law by meeting the standards set for the
real property law-business, commercial, and industrial transactions, the lawyer
shall be entitled to represent that he or she is a “Board Certified Specialist in Real
Property Law-Business, Commercial, and Industrial Transactions.” If a lawyer
qualifies as a specialist in real property law by meeting the standards set for both
the real property law-residential transactions subspecialty and the real property
law-business, commercial, and industrial transactions subspecialty, the lawyer
shall be entitled to represent that he or she is a “Board Certified Specialist in Real
Property Law-Residential, Business, Commercial, and Industrial Transactions.”

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2104  Applicability  of  Provisions  of  the  North  Carolina  Plan  of  Legal
Specialization

Certification and continued certification of specialists in real property law
shall be governed by the provisions of the North Carolina Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

.2105  Standards  for  Certification  as  a  Specialist  in  Real  Property  Law
Each applicant for certification as a specialist in real property law shall meet

the minimum standards set forth in Rule .1720 of this subchapter.
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In addition, each applicant shall meet the following standards for certification
in real property law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of real
property law.

(1) Substantial involvement shall mean during the five years preceding the
application, the applicant has devoted an average of at least 500 hours a
year to the practice of real property law, but not less than 400 hours in any
one year.
(2) Practice shall mean substantive legal work done primarily for the pur-
pose of legal advice or representation, or a practice equivalent.
(3) Practice equivalent means service as a law professor concentrating in the
teaching of real property law. Teaching may be substituted for one year of
experience to meet the five-year requirement.

(c) Continuing Legal Education - An applicant must have earned no less than
36 hours of accredited continuing legal education (CLE) credits in real property
law during the three years preceding application with not less than 6 credits in
any one year.

(d) Peer review - An applicant must make a satisfactory showing of qualifica-
tion through peer review. An applicant must provide the names of ten lawyers or
judges who are familiar with the competence and qualification of the applicant
in the specialty field. Written peer reference forms will be sent by the board or
the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be
licensed and in good standing to practice in North Carolina. An applicant con-
sents to the confidential inquiry by the board or the specialty committee of the
submitted references and other persons concerning the applicant's competence
and qualification.

(1) A reference may not be related by blood or marriage to the applicant
nor may the reference be a partner or associate of the applicant at the time
of the application.
(2) The references shall be given on standardized forms provided by the
board with the application for certification in the specialty field. These
forms shall be returned directly to the specialty committee.

(e) Examinations - The applicant must pass a written examination designed
to test the applicant's knowledge and ability in real property law.

(1) Terms - The examination(s) shall be in written form and shall be given
annually. The examination(s) shall be administered and graded uniformly
by the specialty committee. 
(2) Subject Matter - The examination shall cover the applicant's knowledge
in the following topics in real property law or in the subspecialty or sub-
specialties that the applicant has elected:

(A) title examinations, property transfers, financing, leases, and determi-
nation of property rights;
(B) the acquisition, ownership, leasing, financing, use, transfer, and dis-
position of residential real property by individuals;
(C) the acquisition, ownership, leasing, management, financing, devel-
opment, use, transfer, and disposition of residential, business, commer-
cial, and industrial real property.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2106  Standards  for  Continued  Certification  as  a  Specialist
The period of certification is five years. Prior to the expiration of the certifi-

cation period, a certified specialist who desires continued certification must apply
for continued certification within the time limit described in Rule .2106(d)
below. No examination will be required for continued certification. However,
each applicant for continued certification as a specialist shall comply with the
specific requirements set forth below in addition to any general standards
required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement

in the specialty as defined in Rule .2105(b) of this subchapter.
(b) Continuing Legal Education - The specialist must have earned no less

than 60 hours of accredited continuing legal education credits in real property
law as accredited by the board with not less than 6 credits earned in any one year.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2105(d) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than one hundred eighty (180) days nor less than ninety days
prior to the expiration of the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2105
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2105 of this
subchapter. 

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2107  Applicability  of  Other  Requirements  
The specific standards set forth herein for certification of specialists in real

property law are subject to any general requirement, standard, or procedure
adopted by the board applicable to all applicants for certification or continued
certification.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

Section  .2200  Certification  Standards  for  the
Bankruptcy  Law  Specialty

.2201  Establishment  of  Specialty  Field  
The North Carolina State Bar Board of Legal Specialization (the board) here-

by designates bankruptcy law, including the subspecialties of consumer bank-
ruptcy law and business bankruptcy law, as a field of law for which certification
of specialists under the Plan of Legal Specialization (see Section .1700 of this sub-
chapter) is permitted.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2202  Definition  of  Specialty
The specialty of bankruptcy law is the practice of law dealing with all laws

and procedures involving the rights, obligations, and remedies between debtors
and creditors in potential or pending federal bankruptcy cases and state insol-
vency actions. Subspecialties in the field are identified and defined as follows:

(a) Consumer Bankruptcy Law - The practice of law dealing with consumer
bankruptcy and the representation of interested parties in contested matters or
adversary proceedings in individual filings of Chapter 7, Chapter 12, or Chapter
13;

(b) Business Bankruptcy Law - The practice of law dealing with business
bankruptcy and the representation of interested parties in contested matters or
adversary proceedings in bankruptcy cases filed on behalf of debtors who are or
have been engaged in business prior to an entity filing Chapter 7, Chapter 9,
Chapter 11, or Chapter 12.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2203  Recognition  as  a  Specialist  in  Bankruptcy  Law
A lawyer may qualify as a specialist by meeting the standards set for one or

both of the subspecialties. If a lawyer qualifies as a specialist in bankruptcy law
by meeting the standards set for the consumer bankruptcy law subspecialty, the
lawyer shall be entitled to represent that he or she is a “Board Certified Specialist
in Consumer Bankruptcy Law.” If a lawyer qualifies as a specialist in bankrupt-
cy law by meeting the standards set for the business bankruptcy law subspecial-
ty, the lawyer shall be entitled to represent that he or she is a “Board Certified
Specialist in Business Bankruptcy Law.” If a lawyer qualifies as a specialist in
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bankruptcy law by meeting the standards set for both the consumer bankruptcy
law and the business bankruptcy law subspecialties, the lawyer shall be entitled
to represent that he or she is a “Board Certified Specialist in Business and
Consumer Bankruptcy Law.”

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2204  Applicability  of  Provisions  of  the  North  Carolina  Plan  of  Legal
Specialization

Certification and continued certification of specialists in bankruptcy law shall
be governed by the provisions of the Plan of Legal Specialization (see Section
.1700 of this subchapter) as supplemented by these standards for certification.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2205  Standards  for  Certification  as  a  Specialist  in  Bankruptcy  Law
Each applicant for certification as a specialist in bankruptcy law shall meet the

minimum standards set forth in Rule .1720 of this subchapter. In addition, each
applicant shall meet the following standards for certification as a specialist in
bankruptcy law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
bankruptcy law.

(1) Substantial involvement shall mean during the five years preceding the
application, the applicant has devoted an average of at least 500 hours a
year to the practice of bankruptcy law, but not less than 400 hours in any
one year.
(2) Practice shall mean substantive legal work done primarily for the pur-
pose of legal advice or representation, or a practice equivalent.
(3) Practice equivalent shall mean, after admission to the bar of any state,
District of Columbia, or a U.S. territorial possession

(A) service as a judge of any bankruptcy court, service as a clerk of any
bankruptcy court, or service as a standing trustee;
(B) corporate or government service, including military service, after
admission to the bar of any state, the District of Columbia, or any U.S.
territorial possession, but only if the bankruptcy work done was legal
advice or representation of the corporation, governmental unit, or indi-
viduals connected therewith;
(C) service as a deputy or assistant clerk of any bankruptcy court, as a
research assistant to a bankruptcy judge, or as a law professor teaching
bankruptcy and/or debtor-creditor related courses may be substituted for
one year of experience to meet the five-year requirement.

(c) Continuing Legal Education - An applicant must have earned no less than
36 hours of accredited continuing legal education (CLE) credits in bankruptcy
law, during the three years preceding application with not less than 6 credits in
any one year.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be
licensed and in good standing to practice in North Carolina. An applicant con-
sents to the confidential inquiry by the board or the specialty committee of the
submitted references and other persons concerning the applicant's competence
and qualification.

(1) A reference may not be a judge of any bankruptcy court.
(2) A reference may not be related by blood or marriage to the applicant
nor may the reference be a partner or associate of the applicant at the time
of the application.
(3) The references shall be given on standardized forms provided by the
board with the application for certification in the specialty field. These
forms shall be returned directly to the specialty committee.

(e) Examination - The applicant must pass a written examination designed to
test the applicant's knowledge and ability in bankruptcy law.

(1) Terms - The examination shall be in written form and shall be given
annually. The examination shall be administered and graded uniformly by
the specialty committee.
(2) Subject Matter - The examination shall cover the applicant's knowledge
and application of the law in the following topics in the subspecialty or sub-
specialties that the applicant has elected:

(A) all provisions of the Bankruptcy Reform Act of 1978, as amended,
and legislative history related thereto, except subchapters III and IV of
Chapter 7 and Chapter 9 of Title II, United States Code;
(B) the Rules of Bankruptcy Procedure effective as of August 1, 1983, as
amended; 
(C) bankruptcy crimes and immunity;
(D) state laws affecting debtor-creditor relations, including, but not lim-
ited to, state court insolvency proceedings; Chapter 1C of the North
Carolina General Statutes; the creation, perfection, enforcement, and
priorities of secured claims; claim and delivery; and attachment and gar-
nishment;
(E) judicial interpretations of any of the above.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2206  Standards  for  Continued  Certification  as  a  Specialist
The period of certification is five years. Prior to the expiration of the certifi-

cation period, a certified specialist who desires continued certification must apply
for continued certification within the time limit described in Rule .2206(d)
below. No examination will be required for continued certification. However,
each applicant for continued certification as a specialist shall comply with the
specific requirements set forth below in addition to any general standards
required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2205(b) of this subchapter.

(b) Continuing Legal Education - Since last certified, a specialist must have
earned no less than 60 hours of accredited continued legal education credits in
bankruptcy law with not less than 6 credits earned in any one year.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2205(d) of this subchapter.

(d) Application for continued certification shall be made not more than 180
days nor less than 90 days prior to the expiration of the prior period of certifica-
tion.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2205
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2205 of this
subchapter.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2207  Applicability  of  Other  Requirements
The specific standards set forth herein for certification of specialists in bank-

ruptcy law are subject to any general requirement, standard, or procedure adopt-
ed by the board applicable to all applicants for certification.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

Section  .2300  Certification  Standards  for  the  Estate
Planning  and  Probate  Law  Specialty

.2301  Establishment  of  Specialty  Field
The North Carolina State Bar Board of Legal Specialization (the board) here-

by designates estate planning and probate law as a field of law for which certifi-
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cation of specialists under the Plan of Legal Specialization (see Section .1700 of
this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2302  Definition  of  Specialty
The specialty of estate planning and probate law is the practice of law deal-

ing with planning for conservation and disposition of estates, including consid-
eration of federal and state tax consequences; preparation of legal instruments to
effectuate estate plans; and probate of wills and administration of estates, includ-
ing federal and state tax matters.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2303  Recognition  as  a  Specialist  in  Estate  Planning  and  Probate  Law
If a lawyer qualifies as a specialist in estate planning and probate law by meet-

ing the standards set for the specialty, the lawyer shall be entitled to represent that
he or she is a “Board Certified Specialist in Estate Planning and Probate Law.”

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2304  Applicability  of  Provisions  of  the  North  Carolina  Plan  of  Legal
Specialization

Certification and continued certification of specialists in estate planning and
probate law shall be governed by the provisions of the Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2305  Standards  for  Certification  as  a  Specialist  in  Estate  Planning  and
Probate  Law

Each applicant for certification as a specialist in estate planning and probate
law shall meet the minimum standards set forth in Rule .1720 of this subchap-
ter. In addition, each applicant shall meet the following standards for certifica-
tion as a specialist in estate planning and probate law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - The applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of estate
planning and probate law.

(1) Substantial involvement shall be measured as follows:
(A) Time Spent - During the five years preceding the application, the
applicant has devoted an average of at least 500 hours a year to the prac-
tice of estate planning and probate law, but not less than 400 hours in
any one year;
(B) Experience Gained - During the five years immediately preceding
application, the applicant shall have had continuing involvement in a
substantial portion of the activities described in each of the following
paragraphs:

(i) counseled persons in estate planning, including giving advice with
respect to gifts, life insurance, wills, trusts, business arrangements and
agreements, and other estate planning matters;
(ii) prepared or supervised the preparation of (1) estate planning
instruments, such as simple and complex wills (including provisions
for testamentary trusts, marital deductions and elections), revocable
and irrevocable inter vivos trusts (including short-term and minor's
trusts), business planning agreements (including buy-sell agreements
and employment contracts), powers of attorney and other estate plan-
ning instruments; and (2) federal and state gift tax returns, including
representation before the Internal Revenue Service and the North
Carolina Department of Revenue in connection with gift tax returns;
(iii) handled or advised with respect to the probate of wills and the
administration of decedents' estates, including representation of the
personal representative before the clerk of superior court, guardianship,

will contest, and declaratory judgment actions;
(iv) prepared, reviewed or supervised the preparation of federal estate
tax returns, North Carolina inheritance tax returns, and federal and
state fiduciary income tax returns, including representation before the
Internal Revenue Service and the North Carolina Department of
Revenue in connection with such tax returns and related controversies.

(2) Practice shall mean substantive legal work done primarily for the pur-
pose of legal advice or representation, or a practice equivalent.
(3) Practice equivalent shall mean

(A) receipt of an LL.M. degree in taxation or estate planning and probate
law (or such other related fields approved by the specialty committee and
the board from an approved law school) may be substituted for one year
of experience to meet the five-year requirement;
(B) service as a trust officer with a corporate fiduciary having duties pri-
marily in the area of estate and trust administration, may be substituted
for one year of experience to meet the five-year requirement;
(C) service as a law professor concentrating in the teaching of taxation or
estate planning and probate law (or such other related fields approved by
the specialty committee and the board). Such service may be substituted
for one year of experience to meet the five-year requirement.

(c) Continuing Legal Education - An applicant must have earned no less than
72 hours of accredited continuing legal education (CLE) credits in estate plan-
ning and probate law during the three years preceding application. Of the 72
hours of CLE, at least 45 hours shall be in estate planning and probate law, and
the balance may be in the related areas of taxation, business organizations, real
property, and family law.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges, all of whom are familiar with the competence and qualification of the
applicant in the specialty field. Written peer reference forms will be sent by the
board or the specialty committee to each of the references. Completed peer ref-
erence forms must be received from at least five of the references. All references
must be licensed and in good standing to practice in North Carolina. An appli-
cant consents to the confidential inquiry by the board or the specialty commit-
tee of the submitted references and other persons concerning the applicant's
competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant
nor may the reference be a partner or associate of the applicant at the time
of the application.
(2) The references shall be given on standardized forms provided by the
board with the application for certification in the specialty field. These
forms shall be returned directly to the specialty committee.

(e) Examination - The applicant must pass a written examination designed to
test the applicant's knowledge and ability in estate planning and probate law.

(1) Terms - The examination shall be in written form and shall be given
annually. The examination shall be administered and graded uniformly by
the specialty committee.
(2) Subject Matter - The examination shall cover the applicant's knowledge
and application of the law in the following topics:

(A) federal and North Carolina gift taxes;
(B) federal estate tax;
(C) North Carolina inheritance tax;
(D) federal and North Carolina fiduciary income taxes;
(E) federal and North Carolina income taxes as they apply to the final
returns of the decedent and his or her surviving spouse;
(F) North Carolina law of wills and trusts;
(G) North Carolina probate law, including fiduciary accounting;
(H) federal and North Carolina income and gift tax laws as they apply to
revocable and irrevocable inter vivos trusts:
(I) North Carolina law of business organizations, family law, and prop-
erty law as they may be applicable to estate planning transactions;
(J) federal and North Carolina tax law applicable to partnerships and cor-
porations (including S corporations) which may be encountered in estate
planning and administration.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
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.2306  Standards  for  Continued  Certification  as  a  Specialist
The period of certification is five years. Prior to the expiration of the certifi-

cation period, a certified specialist who desires continued certification must apply
for continued certification within the time limit described in Rule .2306(d)
below. No examination will be required for continued certification. However,
each applicant for continued certification as a specialist shall comply with the
specific requirements set forth below in addition to any general standards
required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2305(b) of this subchapter.

(b) Continuing Legal Education - Since last certified, a specialist must have
earned no less than 120 hours of accredited continuing legal education credits in
estate planning and probate law. Of the 120 hours of CLE at least 75 hours shall
be in estate planning and probate law, and the balance may be in the related areas
of taxation, business organizations, real property, and family law.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2305(d) of this subchapter. 

(d) Time for Application - Application for continued certification shall be
made not more than 180 days nor less than 90 days prior to the expiration of the
prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2305
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2305 of this
subchapter.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2307  Applicability  of  Other  Requirements  
The specific standards set forth herein for certification of specialists in estate

planning and probate law are subject to any general requirement, standard, or
procedure adopted by the board applicable to all applicants for certification or
continued certification.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

Section  .2400  Certification  Standards  for  the  Family
Law  Specialty

.2401  Establishment  of  Specialty  Field
The North Carolina State Bar Board of Legal Specialization (the board) here-

by designates family law as a field of law for which certification of specialists
under the North Carolina Plan of Legal Specialization (see Section .1700 of this
subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2402  Definition  of  Specialty
The specialty of family law is the practice of law relating to marriage, divorce,

alimony, child custody and support, equitable distribution, enforcement of sup-
port, domestic violence, bastardy, and adoption.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2403  Recognition  as  a  Specialist  in  Family  Law
If a lawyer qualifies as a specialist in family law by meeting the standards set

for the specialty, the lawyer shall be entitled to represent that he or she is a “Board
Certified Specialist in Family Law.”

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2404  Applicability  of  Provisions  of  the  North  Carolina  Plan  of  Legal
Specialization

Certification and continued certification of specialists in family law shall be
governed by the provisions of the North Carolina Plan of Legal Specialization (see
Section .1700 of this subchapter) as supplemented by these standards for certifi-
cation.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2405  Standards  for  Certification  as  a  Specialist  in  Family  Law
Each applicant for certification as a specialist in family law shall meet the

minimum standards set forth in Rule .1720 of this subchapter. In addition, each
applicant shall meet the following standards for certification as a specialist in fam-
ily law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of fam-
ily law.

(1) Substantial involvement shall mean during the five years preceding the
application, the applicant has devoted an average of at least 600 hours a
year to the practice of family law, and not less than 400 hours during any
one year.
(2) Practice shall mean substantive legal work done primarily for the pur-
pose of legal advice or representation, or a practice equivalent.
(3) Practice equivalent shall mean 

(A) service as a law professor concentrating in the teaching of family law.
Such service may be substituted for one year of experience to meet the
five-year requirement.
(B) service as a district court judge in North Carolina, hearing a sub-
stantial number of family law cases. Such service may be substituted for
one year of experience to meet the five-year requirement.

(c) Continuing Legal Education - During the three calendar years prior to the
year of application and the portion of the calendar year immediately prior to
application, An applicant must have earned no less than 45 hours of accredited
continuing legal education (CLE) credits in family law, 9 of which may be in
related fields. Related fields shall include taxation, trial advocacy, evidence, nego-
tiation (including training in mediation, arbitration and collaborative law), and
juvenile law.  Only 9 hours of CLE credit will be recognized for attendance at an
extended negotiation or mediation training course although designated as a fam-
ily law course.   At least 9 hours of CLE in family law or related fields must be
taken during each of the three calendar years preceding application.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be
licensed and in good standing to practice in North Carolina. An applicant con-
sents to the confidential inquiry by the board or the specialty committee of the
submitted references and other persons concerning the applicant's competence
and qualification.

(1) A reference may not be related by blood or marriage to the applicant
nor may the reference be a partner or associate of the applicant at the time
of the application.
(2) The references shall be given on standardized forms provided by the
board with the application for certification in the specialty field. These
forms shall be returned directly to the specialty committee.

(e) Examination - The applicant must pass a written examination designed to
test the applicant's knowledge and ability in family law.

(1) Terms - The examination shall be in written form and shall be given
annually. The examination shall be administered and graded uniformly by
the specialty committee.
(2) Subject Matter - The examination shall cover the applicant's knowledge
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and application of the law relating to marriage, divorce, alimony, child cus-
tody and support, equitable distribution, enforcement of support, domes-
tic violence, bastardy, and adoption including, but not limited to, the fol-
lowing:

(A) contempt (Chapter 5A of the North Carolina General Statutes);
(B) adoptions (Chapter 48);
(C) bastardy (Chapter 49);
(D) divorce and alimony (Chapter 50);
(E) Uniform Child Custody Jurisdiction and Enforcement Act (Chapter
50A);
(F) domestic violence (Chapter 50B);
(G) marriage (Chapter 51);
(H) powers and liabilities of married persons (Chapter 52);
(I) Uniform Interstate Family Support Act (Chapter 52C);
(J) Uniform Premarital Agreement Act (Chapter 52B);
(K) termination of parental rights, as relating to adoption and termina-
tion for failure to provide support (Chapter 7B, Article 11);
(L) garnishment and enforcement of child support obligations (Chapter
110, Article 9);
(M) Parental Kidnapping Prevention Act (28 U.S.C.§1738A);
(N) Internal Revenue Code §§ 71 (Alimony), 215 (Alimony
Deduction), 121 (Exclusion of Gain from the Sale of Principal
Residence), 151 and 152 (Dependency Exemptions), 1041 (Transfer of
Property Incidental to Divorce), 2043 and 2516 (Gift Tax Exception),
414(p) (Defining QDRO Requirements), 408 (d)(6) (IRA Transfer
Requirements for Non-Taxable Event), and regulations interpretive of
these Code sections; and
(O) Federal Wiretap Law.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended February 5, 2002, February 27, 2003

.2406  Standards  for  Continued  Certification  as  a  Specialist
The period of certification is five years. Prior to the expiration of the certifi-

cation period, a certified specialist who desires continued certification must apply
for continued certification within the time limit described in Rule .2406(d)
below. No examination will be required for continued certification. However,
each applicant for continued certification as a specialist shall comply with the
specific requirements set forth below in addition to any general standards
required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2405(b) of this subchapter.

(b) Continuing Legal Education - Since last certified, a specialist must have
earned no less than 60 hours of accredited continuing legal education credits in
family law or related fields. Not less than nine credits may be earned in any one
year, and no more than twelve credits may be in related fields. Related fields shall
include taxation, trial advocacy, evidence, negotiations (including training in
mediation, arbitration and collaborative law), and juvenile law.  Only 9 hours of
CLE credit will be recognized for attendance at an extended negotiation or medi-
ation training course although designated as a family law course. 

(c) Peer Review - The specialist must comply with the requirements of Rule
.2405(d) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than 180 days nor less than 90 days prior to the expiration of the
prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2405
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2405 of this
subchapter.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

Amended February 27, 2003

.2407  Applicability  of  Other  Requirements
The specific standards set forth herein for certification of specialists in fami-

ly law are subject to any general requirement, standards, or procedure adopted
by the board applicable to all applicants for certification or continued certifica-
tion. 

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

Section  .2500  Certification  Standards  for  the
Criminal  Law  Specialty

.2501  Establishment  of  Specialty  Field
The North Carolina State Bar Board of Legal Specialization (the board) here-

by designates criminal law, including the subspecialties of criminal appellate
practice and state criminal law, as a field of law for which certification of special-
ists under the North Carolina Plan of Legal Specialization (see Section .1700 of
this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2502  Definition  of  Specialty
The specialty of criminal law is the practice of law dealing with the defense

or prosecution of those charged with misdemeanor and felony crimes in state and
federal trial and appellate courts. Subspecialties in the field are identified and
defined as follows: 

(a) Criminal Appellate Practice - The practice of criminal law at the appellate
court level;

(b) State Criminal Law - The practice of criminal law in state trial and appel-
late courts.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2503  Recognition  as  a  Specialist  in  Criminal  Law
A lawyer may qualify as a specialist by meeting the standards set for criminal

law or the subspecialties of criminal appellate practice or state criminal law. If a
lawyer qualifies as a specialist by meeting the standards set for the criminal law
specialty, the lawyer shall be entitled to represent that he or she is a “Board
Certified Specialist in Criminal Law.” If a lawyer qualifies as a specialist by meet-
ing the standards set for the subspecialty of criminal appellate practice, the lawyer
shall be entitled to represent that he or she is a “Board Certified Specialist in
Criminal Appellate Practice.” If a lawyer qualifies as a specialist by meeting the
standards set for the subspecialty of state criminal law, the lawyer shall be enti-
tled to represent that he or she is a “Board Certified Specialist in State Criminal
Law.” If a lawyer qualifies as a specialist by meeting the standards set for both
criminal law and the subspecialty of criminal appellate practice, the lawyer shall
be entitled to represent that he or she is a “Board Certified Specialist in Criminal
Law and Criminal Appellate Practice.”

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2504  Applicability  of  Provisions  of  the  North  Carolina  Plan  of  Legal
Specialization

Certification and continued certification of specialists in criminal law shall be
governed by the provisions of the North Carolina Plan of Legal Specialization (see
Section .1700 of this subchapter) as supplemented by these standards for certifi-
cation.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.2505  Standards  for  Certification  as  a  Specialist
Each applicant for certification as a specialist in criminal law, the subspecial-

ty of state criminal law, or the subspecialty of criminal appellate practice shall
meet the minimum standards set forth in Rule .1720 of this subchapter. In addi-
tion, each applicant shall meet the following standards for certification:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
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ing to practice law in North Carolina as of the date of the application. During
the period of certification an applicant shall continue to be licensed and in good
standing to practice law in North Carolina.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of crim-
inal law. 

(1) Substantial involvement shall mean during the five years immediately
preceding the application, the applicant devoted an average of at least 500
hours a year to the practice of criminal law, but not less than 400 hours in
any one year. "Practice" shall mean substantive legal work, specifically
including representation in criminal trials, done primarily for the purpose
of providing legal advice or representation, or a practice equivalent.
(2) "Practice equivalent" shall mean:

(A) Service as a law professor concentrating in the teaching of criminal
law for one year or more, which may be substituted for one year of expe-
rience to meet the five-year requirement set forth in Rule .2505(b)(1)
above;
(B) Service as a federal, state or tribal court judge for one year or more,
which may be substituted for one year of experience to meet the five-year
requirement set forth in Rule .2505(b)(1) above;

(3) For the specialty of criminal law and the subspecialty of state criminal
law, the board shall require an applicant to show substantial involvement
by providing information that demonstrates the applicant's significant
criminal trial experience such as:

(A) representation during the applicant's entire legal career in criminal
trials concluded by verdict;
(B) representation as principal counsel of record in federal felony cases or
state felony cases (Class G or higher)  ;
(C) court appearances in other substantive criminal proceedings in crim-
inal courts of any jurisdiction; and
(D) representation in appeals of decisions to the North Carolina Court
of Appeals, the North Carolina Supreme Court, or any federal appellate
court.

(4) For the subspecialty of criminal appellate practice, the applicant must
have been engaged in the active practice of criminal appellate law for at least
five years prior to certification during which the applicant devoted an aver-
age of at least 500 hours a year to the practice of criminal law (in both trial
and appellate courts), but not less than 400 hours in any one year. The
board may require an applicant to show substantial involvement in crimi-
nal appellate law by providing information regarding the applicant's par-
ticipation, during the five years prior to application, in activities such as
brief writing, motion practice, oral arguments, and the preparation and
argument of extraordinary writs.

(c) Continuing Legal Education
(1) In the specialty of criminal law, the state criminal law subspecialty, and
the criminal appellate practice subspecialty, an applicant must have earned
no less than 40 hours of accredited continuing legal education credits in
criminal law during the three years preceding the application, which 40
hours must include the following:

(A) at least 34 hours in skills pertaining to criminal law, such as evidence,
substantive criminal law, criminal procedure, criminal trial advocacy,
criminal trial tactics, and appellate advocacy;
(B) at least 6 hours in the area of ethics and criminal law.

(2) In order to be certified as a specialist in both criminal law and the sub-
specialty of criminal appellate law, an applicant must have earned no less
than 46 hours of accredited continuing legal education credits in criminal
law during the three years preceding application, which 46 hours must
include the following:

(A) at least 40 hours in skills pertaining to criminal law, such as evidence,
substantive criminal law, criminal procedure, criminal trial advocacy,
criminal trial tactics, and appellate advocacy;
(B) at least 6 hours in the area of ethics and criminal law.

(d) Peer Review
(1) Each applicant for certification as a specialist in criminal law, the sub-
specialty of state criminal law, and the subspecialty of criminal appellate
practice, must make a satisfactory showing of qualification through peer

review.
(2) All references must be licensed and in good standing to practice in
North Carolina and must be familiar with the competence and qualifica-
tions of the applicant in the specialty field. The applicant consents to the
confidential inquiry by the board or the specialty committee of the sub-
mitted references and other persons concerning the applicant's competence
and qualifications.
(3) Written peer reference forms will be sent by the board or the specialty
committee to the references. Completed peer reference forms must be
received from at least five of the references. The board or the specialty com-
mittee may contact in person or by telephone any reference listed by an
applicant.
(4) Each applicant must provide for reference and independent inquiry the
names and addresses of the following: (i) ten lawyers and judges who prac-
tice in the field of criminal law and who are familiar with the applicant's
practice, and (ii) opposing counsel and the judge in last ten serious (Class
G or higher) felony cases tried by the applicant.
(5) A reference may not be related by blood or marriage to the applicant
nor may the reference be a partner or associate of the applicant at the time
of the application.

(e) Examination - The applicant must pass a written examination designed to
test the applicant's knowledge and ability.

(1) Terms - The examination(s) shall be in written form and shall be given
at such times as the board deems appropriate. The examination(s) shall be
administered and graded uniformly by the specialty committee. 
(2) Subject Matter 

(A) The examination shall cover the applicant's knowledge in the fol-
lowing topics in criminal law, in the subspecialty of state criminal law,
and/or in the subspecialty of criminal appellate practice, as the applicant
has elected:

(i) the North Carolina and Federal Rules of Evidence;
(ii) state and federal criminal procedure and state and federal laws
affecting criminal procedure;
(iii) constitutional law;
(iv) appellate procedure and tactics;
(v) trial procedure and trial tactics;
(vi) criminal substantive law;
(vii) the North Carolina Rules of Appellate Procedure.

(B) An applicant for certification in the specialty of criminal law shall
take part I (covering state law) and part II (covering federal law) of the
criminal law examination. An applicant for certification in subspecialty
of state criminal law shall take part I of the criminal law examination.

(3) Requirement of Criminal Law Examination for Criminal Appellate
Practice - An applicant for certification in the subspecialty of criminal
appellate practice must successfully pass the examination in criminal law. If
an applicant for certification in criminal appellate practice is already certi-
fied as a specialist in the subspecialty of state criminal law, then the appli-
cant must take part II (covering federal law) of the examination in criminal
law as well as the criminal appellate practice examination.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended February 5, 2004

.2506  Standards  for  Continued  Certification  as  a  Specialist
The period of certification is five years. A certified specialist who desires con-

tinued certification must apply for continued certification within the time limit
described in Rule .2506(d) below. No examination will be required for contin-
ued certification. However, each applicant for continued certification as a spe-
cialist shall comply with the specific requirements set forth below in addition to
any general standards required by the board of all applicants for continued certi-
fication.

(a) Substantial Involvement - The specialist must demonstrate that for the
five years preceding reapplication he or she has had substantial involvement in
the specialty or subspecialty as defined in Rule .2505(b).

(b) Continuing Legal Education - The specialist must have earned no less
than 65 hours of accredited continuing legal education credits in criminal law
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with not less than 6 credits earned in any one year.
(c) Peer Review - The specialist must comply with the requirements of Rule

.2505(d) of this subchapter.
(d) Time for Application - Application for continuing certification shall be

made not more than 180 days nor less than 90 days prior to the expiration of the
prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2505
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2505 of this
subchapter.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended February 5, 2004

.2507  Applicability  of  Other  Requirements
The specific standards set forth herein for certification of specialists in crimi-

nal law, the subspecialty of state criminal law and the subspecialty of criminal
appellate practice are subject to any general requirement, standard, or procedure
adopted by the board applicable to all applicants for certification or continued
certification.

History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

Section  .2600  Certification  Standards  for  the
Immigration  Law  Specialty

.2601  Establishment  of  Specialty  Field
The North Carolina State Bar Board of Legal Specialization (the board) here-

by designates immigration law as a field of law for which certification of special-
ists under the North Carolina Plan of Legal Specialization (see Section .1700 of
this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23
Adopted March 6, 1997

.2602  Definition  of  Specialty
The specialty of immigration law is the practice of law dealing with obtain-

ing and retaining permission to enter and remain in the United States including,
but not limited to, such matters as visas, changes of status, deportation and exclu-
sion, naturalization, appearances before courts and governmental agencies, and
protection of constitutional rights. 

History Note: Statutory Authority G.S. 84-23
Adopted March 6, 1997

.2603  Recognition  as  a  Specialist  in  Immigration  Law
If a lawyer qualifies as a specialist in immigration law by meeting the stan-

dards set for the specialty, the lawyer shall be entitled to represent that he or she
is a “Board Certified Specialist in Immigration Law.”

History Note: Statutory Authority G.S. 84-23
Adopted March 6, 1997

.2604  Applicability  of  Provisions  of  the  North  Carolina  Plan  of  Legal
Specialization

Certification and continued certification of specialists in immigration law
shall be governed by the provisions of the North Carolina Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23
Adopted March 6, 1997

.2605  Standards  for  Certification  as  a  Specialist  in  Immigration  Law
Each applicant for certification as a specialist in immigration law shall meet

the minimum standards set forth in Rule .1720 of this subchapter. In addition,
each applicant shall meet the following standards for certification in immigration

law:
(a) Licensure and Practice - An applicant shall be licensed and in good stand-

ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
immigration law. 

(1) An applicant shall affirm that during the five years immediately pre-
ceding the application, the applicant devoted an average of at least 700
hours a year to the practice of immigration law, but not less than 400 hours
in any one year. Service as a law professor concentrating in the teaching of
immigration law may be substituted for one year of experience to meet the
five-year requirement.
(2) An applicant shall show substantial involvement in immigration law for
the required period by providing such information as may be required by
the board regarding the applicant's participation in at least five of the seven
categories of activities listed below during the five years immediately pre-
ceding the date of application:

(A) Family Immigration.
Representation of clients before the U.S. Immigration and
Naturalization Service and the State Department in the filing of petitions
and applications.
(B) Employment Related Immigration.
Representation of employers and/or aliens before at least one of the fol-
lowing: the N.C. Employment Security Commission, U.S. Department
of Labor, U.S. Immigration and Naturalization Service, U.S.
Department of State or U.S. Information Agency.
(C) Naturalization.
Representation of clients before the U.S. Immigration and
Naturalization Service and judicial courts in naturalization matters.
(D) Administrative Hearings and Appeals.
Representation of clients before immigration judges in deportation,
exclusion, bond redetermination, and other administrative matters; and
the representation of clients in appeals taken before the Board of
Immigration Appeals, Administrative Appeals Unit, Board of Alien
Labor Certification Appeals, Regional Commissioners, Commissioner,
Attorney General, Department of State Board of Appellate Review, and
Office of Special Counsel for Immigration Related Unfair Employment
Practices (OCAHO). 
(E) Administrative Proceedings and Review in Judicial Courts.
Representation of clients in judicial matters such as applications for
habeas corpus, mandamus and declaratory judgments; criminal matters
involving immigration law; petitions for review in judicial courts; and
ancillary proceedings in judicial courts.
(F) Asylum and Refugee Status.
Representation of clients in these matters.
(G) Employer Verification, Sanctions, Document Fraud, Bond and
Custody, Rescission, Registry, and Fine Proceedings.
Representation of clients in these matters.

(c) Continuing Legal Education - An applicant must earn no less than 48
hours of accredited continuing legal education (CLE) credits in immigration law
during the four years preceding application. At least 20 of the 48 CLE credit
hours must be earned during the first and second year preceding application and
at least 20 of the CLE hours must be earned during the third and fourth years
preceding application. Of the 48 hours, at least 42 must be in immigration law;
the balance may be in the related areas of federal administrative procedure, trial
advocacy, evidence, taxation, family law, employment law, and criminal law and
procedure. 

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers
or judges who are familiar with the competence and qualification of the appli-
cant in the specialty field. Written peer reference forms will be sent by the board
or the specialty committee to each of the references. Completed peer reference
forms must be received from at least five of the references. All references must be
licensed and in good standing to practice in North Carolina. At least two of the
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completed peer reference forms received by the board must be from lawyers or
judges who have substantial practice or judicial experience in immigration law.
An applicant consents to the confidential inquiry by the board or the specialty
committee of the submitted references and other persons concerning the appli-
cant's competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant
nor may the reference be a partner or associate of the applicant at the time
of the application.
(2) The references shall be given on standardized forms provided by the
board with the application for certification in the specialty field. These
forms shall be returned directly to the specialty committee.

(e) Examination - The applicant must pass a written examination designed to
test the applicant's knowledge, skills, and proficiency in immigration law. The
examination shall be in written form and shall be given annually. The examina-
tion shall be administered and graded uniformly by the specialty committee. 

History Note: Statutory Authority G.S. 84-23
Adopted March 6, 1997

.2606  Standards  for  Continued  Certification  as  a  Specialist
The period of certification is five years. Prior to the expiration of the certifi-

cation period, a certified specialist who desires continued certification must apply
for continued certification within the time limit described in Rule .2606(d)
below. No examination will be required for continued certification. However,
each applicant for continued certification as a specialist shall comply with the
specific requirements set forth below in addition to any general standards
required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2605(b) of this subchapter.

(b) Continuing Legal Education - The specialist must have earned no less
than 60 hours of accredited continuing legal education credits in immigration
law as accredited by the board. At least 30 of the 60 CLE credit hours must be
earned during the first three years after certification or recertification, as applica-
ble. Of the 60 hours, at least 52 must be in immigration law; the balance may
be in the related areas of federal administrative procedure, trial advocacy, evi-
dence, taxation, family law, employment law, and criminal law and procedure.

(c) Peer Review - The specialist must comply with the requirements of Rule
.2605(d) of this subchapter.

(d) Time for Application - Application for continued certification shall be
made not more than one hundred eighty (l80) days nor less than ninety days
prior to the expiration of the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2605
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2605 of this
subchapter.

History Note: Statutory Authority G.S. 84-23
Adopted March 6, 1997

.2607  Applicability  of  Other  Requirements
The specific standards set forth herein for certification of specialists in immi-

gration law are subject to any general requirement, standard, or procedure adopt-
ed by the board applicable to all applicants for certification or continued certifi-
cation.

History Note: Statutory Authority G.S. 84-23
Adopted March 6, 1997

Section  .2700  Certification  Standards  for  the
Workers’  Compensation  Law  Specialty  

.2701  Establishment  of  Specialty  Field
The North Carolina State Bar Board of Legal Specialization (the board) here-

by designates workers' compensation as a field of law for which certification of

specialists under the North Carolina Plan of Legal Specialization (see Section
.1700 of this subchapter) is permitted.

History Note: Statutory Authority G.S. 84-23
Adopted May 4, 2000

.2702  Definition  of  Specialty
The specialty of workers' compensation is the practice of law involving the

analysis of problems or controversies arising under the North Carolina Workers'
Compensation Act (Chapter 97, North Carolina General Statutes) and the liti-
gation of those matters before the North Carolina Industrial Commission.

History Note: Statutory Authority G.S. 84-23
Adopted May 4, 2000

.2703  Recognition  as  a  Specialist  in  Workers'  Compensation  Law
If a lawyer qualifies as a specialist in workers' compensation law by meeting

the standards set for the specialty, the lawyer shall be entitled to represent that he
or she is a "Board Certified Specialist in Workers' Compensation Law."

History Note: Statutory Authority G.S. 84-23
Adopted May 4, 2000

.2704  Applicability  of  Provisions  of  the  North  Carolina  Plan  of  Legal
Specialization

Certification and continued certification of specialists in workers' compensa-
tion law shall be governed by the provisions of the North Carolina Plan of Legal
Specialization (see Section .1700 of this subchapter) as supplemented by these
standards for certification.

History Note: Statutory Authority G.S. 84-23
Adopted May 4, 2000

.2705  Standards  for  Certification  as  a  Specialist  in  Workers'  Compensation
Law

Each applicant for certification as a specialist in workers' compensation law
shall meet the minimum standards set forth in Rule .1720 of this subchapter. In
addition, each applicant shall meet the following standards for certification in
workers' compensation law:

(a) Licensure and Practice - An applicant shall be licensed and in good stand-
ing to practice law in North Carolina as of the date of application. An applicant
shall continue to be licensed and in good standing to practice law in North
Carolina during the period of certification.

(b) Substantial Involvement - An applicant shall affirm to the board that the
applicant has experience through substantial involvement in the practice of
workers' compensation law.

(1) Substantial involvement shall mean during the five years immediately
preceding the application, the applicant devoted an average of at least 500
hours a year to the practice of workers' compensation law, but not less than
400 hours in any one year. "Practice" shall mean substantive legal work
done primarily for the purpose of providing legal advice or representation,
or a practice equivalent.
(2) "Practice equivalent" shall mean:

(A) Service as a law professor concentrating in the teaching of workers'
compensation law for one year or more may be substituted for one year
of experience to meet the five-year requirement set forth in Rule
.2705(b)(1) above;
(B) Service as a mediator of workers' compensation cases may be includ-
ed in the hours necessary to satisfy the requirement set forth in Rule
.2705(b)(1) above; 
(C) Service as a deputy commissioner or commissioner of the North
Carolina Industrial Commission may be substituted for the substantial
involvement requirements in Rule .2705(b)(1) above provided 

(i) the applicant was a full time deputy commissioner or commission-
er throughout the five years prior to application, or
(ii) the applicant was engaged in the private representation of clients
for at least one year during the five years immediately preceding the
application; and, during this year, the applicant devoted not less than
400 hours to the practice of workers' compensation law. During the
remaining four years, the applicant was either engaged in the private
representation of clients and devoted an average of at least 500 hours a
year to the practice of workers' compensation law, but not less than
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400 hours in any one year, or served as a full time deputy commis-
sioner or commissioner of the North Carolina Industrial Commission. 

(3) The board may require an applicant to show substantial involvement in
workers' compensation law by providing information regarding the appli-
cant's participation, during the five years immediately preceding the date of
the application, in activities such as those listed below:

(A) representation as principal counsel of record in complex cases tried to
an opinion and award of the North Carolina Industrial Commission;
(B) representation in occupational disease cases tried to an opinion and

award of the North Carolina Industrial Commission; and
(C) representation in appeals of decisions to the North Carolina Court
of Appeals or the North Carolina Supreme Court.

(c) Continuing Legal Education - An applicant must earn no less than thir-
ty-six hours of accredited continuing legal education (CLE) credits in workers'
compensation law during the three years preceding application, with not less
than six credits earned in any one year. Of the thirty-six hours of CLE, at least
eighteen hours shall be in workers' compensation law, and the balance may be in
the following related fields: civil trial practice and procedure; evidence; media-
tion; medical injuries, medicine or anatomy; labor and employment law; and
Social Security disability law.

(d) Peer Review - An applicant must make a satisfactory showing of qualifi-
cation through peer review. An applicant must provide the names of ten lawyers,
commissioners or deputy commissioners of the North Carolina Industrial
Commission, or judges who are familiar with the competence and qualification
of the applicant in the specialty field. Written peer reference forms will be sent
by the board or the specialty committee to each of the references. Completed
peer reference forms must be received from at least five of the references. All ref-
erences must be licensed and in good standing to practice in North Carolina and
have substantial practice or judicial experience in workers' compensation law. An
applicant consents to the confidential inquiry by the board or the specialty com-
mittee of the submitted references and other persons concerning the applicant's
competence and qualification.

(1) A reference may not be related by blood or marriage to the applicant
nor may the reference be a partner or associate of the applicant at the time
of the application.
(2) The references shall be given on standardized forms mailed by the board
to each reference. These forms shall be returned directly to the specialty
committee.

(e) Examination - An applicant must pass a written examination designed to
demonstrate sufficient knowledge, skills, and proficiency in the field of workers'
compensation law to justify the representation of special competence to the legal
profession and the public. The examination shall be given annually in written
form and shall be administered and graded uniformly by the specialty committee.

History Note: Statutory Authority G.S. 84-23
Adopted May 4, 2000

.2706  Standards  for  Continued  Certification  as  a  Specialist
The period of certification is five years. Prior to the expiration of the certifi-

cation period, a certified specialist who desires continued certification must apply
for continued certification within the time limit described in Rule .2706(d)
below. No examination will be required for continued certification. However,
each applicant for continued certification as a specialist shall comply with the
specific requirements set forth below in addition to any general standards
required by the board of all applicants for continued certification.

(a) Substantial Involvement - The specialist must demonstrate that, for each
of the five years preceding application, he or she has had substantial involvement
in the specialty as defined in Rule .2705(b) of this subchapter, provided, howev-
er, that a specialist who served on the Industrial Commission as a full time com-
missioner or deputy commissioner during the five years preceding application
may substitute each year of service on the Industrial Commission for one year of
practice.

(b) Continuing Legal Education - The specialist must earn no less than sixty
hours of accredited continuing legal education credits in workers' compensation
law during the five years preceding application. Not less than six credits may be
earned in any one year. Of the sixty hours of CLE, at least thirty hours shall be in
workers' compensation law, and the balance may be in the following related fields:
civil trial practice and procedure; evidence; mediation; medical injuries, medicine

or anatomy; labor and employment law; and Social Security disability law.
(c) Peer Review - The specialist must comply with the requirements of Rule

.2705(d) of this subchapter.
(d) Time for Application - Application for continued certification shall be

made not more than 180 days nor less than ninety days prior to the expiration
of the prior period of certification.

(e) Lapse of Certification - Failure of a specialist to apply for continued cer-
tification in a timely fashion will result in a lapse of certification. Following such
lapse, recertification will require compliance with all requirements of Rule .2705
of this subchapter, including the examination.

(f) Suspension or Revocation of Certification - If an applicant's certification
has been suspended or revoked during the period of certification, then the appli-
cation shall be treated as if it were for initial certification under Rule .2705 of this
subchapter.

History Note: Statutory Authority G.S. 84-23
Adopted May 4, 2000

.2707  Applicability  of  Other  Requirements
The specific standards set forth herein for certification of specialists in work-

ers' compensation law are subject to any general requirement, standard, or pro-
cedure adopted by the board applicable to all applicants for certification or con-
tinued certification.

History Note: Statutory Authority G.S. 84-23
Adopted May 4, 2000

SUBCHAPTER E
Regulations  for  Organizations  Practicing  Law

Section  .0100  Regulations  for Professional
Corporations  and  Professional  Limited  Liability
Companies  Practicing  Law

.0101  Authority,  Scope,  and  Definitions
(a) Authority - Chapter 55B of the General Statutes of North Carolina, being

“the Professional Corporation Act," particularly Section 55B-12, and Chapter
57C, being the "North Carolina Limited Liability Company Act,” particularly
Section 57C-2-01(c), authorizes the Council of the North Carolina State Bar
(the council) to adopt regulations for professional corporations and professional
limited liability companies practicing law.  These regulations are adopted by the
council pursuant to that authority.

(b) Statutory Law - These regulations only supplement the basic statutory law
governing professional corporations (Chapter 55B) and professional limited lia-
bility companies (Chapter 57C) and shall be interpreted in harmony with those
statutes and with other statutes and laws governing corporations and limited lia-
bility companies generally.

(c) Definitions - All terms used in these regulations shall have the meanings
set forth below or shall be as defined in the Professional Corporation Act or the
North Carolina Limited Liability Company Act as appropriate.

(1) “Council” shall mean the Council of the North Carolina State Bar.
(2) “Licensee” shall mean any natural person who is duly licensed to prac-
tice law in North Carolina.
(3) “Professional limited liability company or companies” shall mean any
professional limited liability company or companies organized for the pur-
pose of practicing law in North Carolina.
(4) “Professional corporations” shall mean any professional corporation or
corporations organized for the purpose of practicing law in North Carolina.
(5) “Secretary” shall mean the secretary of the North Carolina State Bar.

History Note:  Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994

.0102  Name  of  Professional  Corporation  or  Professional  Limited  Liability

Company
(a) Name of Professional Corporation - The name of every professional cor-
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poration shall contain the surname of one or more of its shareholders or of one
or more persons who were associated with its immediate corporate, individual,
partnership, or professional limited liability company predecessor in the practice
of law and shall not contain any other name, word, or character (other than
punctuation marks and conjunctions) except as required or permitted by Rules
.0102(a)(1),(2) and(5) below.  The following additional requirements shall apply
to the name of a professional corporation:

(1) Corporate Designation - The name of a professional corporation shall
end with the following words:

(A) “Professional Association” or the abbreviation “P.A.”; or 
(B) “Professional Corporation” or the abbreviation “P.C.”

(2) Deceased or Retired Shareholder - The surname of any shareholder of
a professional corporation may be retained in the corporate name after such
person's death, retirement or inactivity due to age or disability, even though
such person may have disposed of his or her shares of stock in the profes-
sional corporation;
(3) Disqualified Shareholder - If a shareholder in a professional corporation
whose surname appears in the corporate name becomes legally disqualified
to render professional services in North Carolina or, if the shareholder is not
licensed in North Carolina, in any other jurisdiction in which the share-
holder is licensed, the name of the professional corporation shall be
promptly changed to eliminate the name of such shareholder, and such
shareholder shall promptly dispose of his or her shares of stock in the cor-
poration; 
(4) Shareholder Becomes Judge or Official - If a shareholder in a profes-
sional corporation whose surname appears in the corporate name becomes
a judge or other adjudicatory officer or holds any other office which dis-
qualifies such shareholder to practice law, the name of the professional cor-
poration shall be promptly changed to eliminate the name of such share-
holder and such person shall promptly dispose of his or her shares of stock
in the corporation; 
(5) Trade Name Allowed - A professional corporation shall not use any
name other than its corporate name, except to the extent a trade name or
other name is required or permitted by statute, rule of court or the Revised
Rules of Professional Conduct.

(b) Name of Professional Limited Liability Company - The name of every
professional limited liability company shall contain the surname of one or more
of its members or one or more persons who were associated with its immediate
corporate, individual, partnership, or professional limited liability company
predecessor in the practice of law and shall not contain any other name, word or
character (other than punctuation marks and conjunctions) except as required or
permitted by Rules .0102(b)(1),(2) and(5) below. The following requirements
shall apply to the name of a professional limited liability company:

(1) Professional Limited Liability Company Designation - The name of a
professional limited liability company shall end with the words Professional
Limited Liability Company or the abbreviations “P.L.L.C.” or “PLLC;” 
(2) Deceased or Retired Member - The surname of any member of a pro-
fessional limited liability company may be retained in the limited liability
company name after such person’s death, retirement, or inactivity due to
age or disability, even though such person may have disposed of his or her
interest in the professional limited liability company; 
(3) Disqualified Member - If a member of a professional limited liability
company whose surname appears in the name of such professional limited
liability company becomes legally disqualified to render professional servic-
es in North Carolina or, if the member is not licensed in North Carolina,
in any other jurisdiction in which the member is licensed, the name of the
professional limited liability company shall be promptly changed to elimi-
nate the name of such member, and such member shall promptly dispose
of his or her interest in the professional limited liability company; 
(4) Member Becomes Judge or Official - If a member of a professional lim-
ited liability company whose surname appears in the professional limited
liability company name becomes a judge or other adjudicatory official or
holds any other office which disqualifies such person to practice law, the
name of the professional limited liability company shall be promptly
changed to eliminate the name of such member and such person shall
promptly dispose of his or her interest in the professional limited liability

company; 
(5) Trade Name Allowed - A professional limited liability company shall
not use any name other than its limited liability company name, except to
the extent a trade name or other name is required or permitted by statute,
rule of court, or the Revised Rules of Professional Conduct.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended March 6, 1997

.0103  Registration  with  the  North  Carolina  State  Bar
(a) Registration of Professional Corporation - At least one of the incorpora-

tors of a professional corporation shall be an attorney at law duly licensed to prac-
tice in North Carolina. The incorporators shall comply with the following
requirements for registration of a professional corporation with the North
Carolina State Bar:

(1) Filing with State Bar - Prior to filing the articles of incorporation with
the secretary of state, the incorporators of a professional corporation shall
file the following with the secretary of the North Carolina State Bar:

(A) the original articles of incorporation; 
(B) an additional executed copy of the articles of incorporation; 
(C) a conformed copy of the articles of incorporation; 
(D) a registration fee of fifty dollars; 
(E) an application for certificate of registration for a professional corpo-
ration (Form PC-1; see Section .0106(a) of this subchapter) verified by all
incorporators, setting forth 

(i) the name and address of each person who will be an original share-
holder or an employee who will practice law for the corporation in
North Carolina; 
(ii) the name and address of at least one person who is an incorpora-
tor; 
(iii) the name and address of at least one person who will be an origi-
nal director; and 
(iv) the name and address of at least one person who will be an origi-
nal officer, and stating that all such persons are duly licensed to prac-
tice law in North Carolina. The application shall also 
(a) set forth the name, address, and license information of each orig-
inal shareholder who is not licensed to practice law in North Carolina
but who shall perform services on behalf of the corporation in anoth-
er jurisdiction in which the corporation maintains an office; and 
(b) certify that all such persons are duly licensed to practice law in the
appropriate jurisdiction. The application shall include a representa-
tion that the corporation will be conducted in compliance with the
Professional Corporation Act and these regulations; and 

(F) a certification for professional corporation by the Council of the
North Carolina State Bar (Form PC-2; see Rule .0106(b) of this sub-
chapter), a copy of which shall be attached to the original, the executed
copy, and the conformed copy of the articles of incorporation, to be exe-
cuted by the secretary in accordance with Rule .0103(a)(2) below. 

(2) Certificates Issued by Secretary and Council - The secretary shall review
the articles of incorporation for compliance with the laws relating to pro-
fessional corporations and these regulations. If the secretary determines that
all persons who will be original shareholders are active members in good
standing with the North Carolina State Bar, or duly licensed to practice law
in another jurisdiction in which the corporation shall maintain an office,
and that the articles of incorporation conform with the laws relating to pro-
fessional corporations and these regulations, the secretary shall take the fol-
lowing actions: 

(A) execute the certification for professional corporation by the Council
of the North Carolina State Bar (Form PC-2; see Rule .0106(b) of this
subchapter) attached to the original, the executed copy, and the con-
formed copy of the articles of incorporation and return the original and
the conformed copies of the articles of incorporation, together with the
attached certificates, to the incorporators for filing with the secretary of
state; 
(B) retain the executed copy of the articles of incorporation together with
the application (Form PC-1) and the certification of council (Form PC-
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2) in the office of the North Carolina State Bar as a permanent record; 
(C) issue a certificate of registration for a professional corporation (Form
PC-3; see Rule .0106(c) of this subchapter) to the professional corpora-
tion to become effective upon the effective date of the articles of incor-
poration after said articles are filed with the secretary of state.

(b) Registration of a Professional Limited Liability Company - At least one of
the persons executing the articles of organization of a professional limited liabil-
ity company shall be an attorney at law duly licensed to practice law in North
Carolina. The persons executing the articles of organization shall comply with
the following requirements for registration with the North Carolina State Bar: 

(1) Filing with State Bar - Prior to filing the articles of organization with the
secretary of state, the persons executing the articles of organization of a pro-
fessional limited liability company shall file the following with the secretary
of the North Carolina State Bar: 

(A) the original articles of organization; 
(B) an additional executed copy of the articles of organization; 
(C) a conformed copy of the articles of organization; 
(D) a registration fee of $50; 
(E) an application for certificate of registration for a professional limited
liability company (Form PLLC-1; see Rule .0106(f) of this subchapter)
verified by all of the persons executing the articles of organization, setting
forth 

(i) the name and address of each original member or employee who
will practice law for the professional limited liability company in North
Carolina; 
(ii) the name and address of at least one person executing the articles
of organization; and 
(iii) the name and address of at least one person who will be an origi-
nal manager, and stating that all such persons are duly licensed to prac-
tice law in North Carolina. The application shall also 
(a) set forth the name, address, and license information of each orig-
inal member who is not licensed to practice law in North Carolina
but who shall perform services on behalf of the professional limited
liability company in another jurisdiction in which the professional
limited liability company maintains an office; and 
(b) certify that all such persons are duly licensed to practice law in the
appropriate jurisdiction. The application shall include a representa-
tion that the professional limited liability company will be conducted
in compliance with the North Carolina Limited Liability Company
Act and these regulations; 

(F) a certification for professional limited liability company by the
Council of the North Carolina State Bar, (Form PLLC-2; see Rule
.0106(g) of this subchapter), a copy of which shall be attached to the
original, the executed copy, and the conformed copy of the articles of
organization, to be executed by the secretary in accordance with Rule
.0103(b)(2) below. 

(2) Certificates Issued by the Secretary - The secretary shall review the arti-
cles of organization for compliance with the laws relating to professional
limited liability companies and these regulations. If the secretary deter-
mines that all of the persons who will be original members are active mem-
bers in good standing with the North Carolina State Bar, or duly licensed
in another jurisdiction in which the professional limited liability company
shall maintain an office, and the articles of organization conform with the
laws relating to professional limited liability companies and these regula-
tions, the secretary shall take the following actions: 

(A) execute the certification for professional limited liability company by
the Council of the North Carolina State Bar (Form PLLC-2) attached to
the original, the executed copy and the conformed copy of the articles of
organization and return the original and the conformed copy of the arti-
cles of organization, together with the attached certificates, to the persons
executing the articles of organization for filing with the secretary of state; 
(B) retain the executed copy of the articles of organization together with
the application (Form PLLC-1) and the certification (Form PLLC-2) in
the office of the North Carolina State Bar as a permanent record;
(C) issue a certificate of registration for a professional limited liability

company (Form PLLC-3; see Rule .0106(h) of this subchapter) to the

professional limited liability company to become effective upon the effec-
tive date of the articles of organization after said articles are filed with the
secretary of state.

(c) Refund of Registration Fee - If the secretary is unable to make the find-
ings required by Rules .0103(a)(2) or .0103(b)(2) above, the secretary shall
refund the $50 registration fee.

(d) Expiration of Certificate of Registration - The initial certificate of regis-
tration for either a professional corporation or a professional limited liability
company shall remain effective through June 30 following the date of registra-
tion.

(e) Renewal of Certificate of Registration - The certificate of registration for
either a professional corporation or a professional limited liability company shall
be renewed on or before July 1 of each year upon the following conditions: 

(1) Renewal of Certificate of Registration for Professional Corporation - A
professional corporation shall submit an application for renewal of certifi-
cate of registration for a professional corporation (Form PC-4; see Rule
.0106(d) of this subchapter) to the secretary listing the names and address-
es of all of the shareholders and employees of the corporation who practice
law for the professional corporation in North Carolina and the name and
address of at least one officer and one director of the professional corpora-
tion, and certifying that all such persons are duly licensed to practice law in
the state of North Carolina and representing that the corporation has com-
plied with these regulations and the provisions of the Professional
Corporation Act. Such application shall also 

(i) set forth the name, address, and license information of each share-
holder who is not licensed to practice law in North Carolina but who
performs services on behalf of the corporation in another jurisdiction in
which the corporation maintains an office; and
(ii) certify that all such persons are duly licensed to practice law in the
appropriate jurisdiction. Upon a finding by the secretary that all share-
holders are active members in good standing with the North Carolina
State Bar, or are duly licensed to practice law in another jurisdiction in
which the corporation maintains an office, the secretary shall renew the
certificate of registration by making a notation in the records of the
North Carolina State Bar; 

(2) Renewal of Certificate of Registration for a Professional Limited
Liability Company - A professional limited liability company shall submit
an application for renewal of certificate of registration for a professional
limited liability company (Form PLLC-4; see Rule .0106(i) of this sub-
chapter) to the secretary listing the names and addresses of all of the mem-
bers and employees of the professional limited liability company who prac-
tice law in North Carolina, and the name and address of at least one man-
ager, and certifying that all such persons are duly licensed to practice law in
the state of North Carolina, and representing that the professional limited
liability company has complied with these regulations and the provisions of
the North Carolina Limited Liability Company Act. Such application shall
also 

(i) set forth the name, address, and license information of each member
who is not licensed to practice law in North Carolina but who performs
services on behalf of the professional limited liability company in anoth-
er jurisdiction in which the professional limited liability company main-
tains an office; and 
(ii) certify that all such persons are duly licensed to practice law in the
appropriate jurisdiction. Upon a finding by the secretary that all mem-
bers are active members in good standing with the North Carolina State
Bar, or are duly licensed to practice law in another jurisdiction in which
the professional limited liability company maintains an office, the secre-
tary shall renew the certificate of registration by making a notation in the
records of the North Carolina State Bar; 

(3) Renewal Fee - An application for renewal of a certificate of registration
for either a professional corporation or a professional limited liability com-
pany shall be accompanied by a renewal fee of $25;
(4) Refund of Renewal Fee - If the secretary is unable to make the findings
required by Rules .0103(e)(1) or .0103(e)(2) above, the secretary shall
refund the $25 registration fee; 
(5) Failure to Apply for Renewal of Certificate of Registration - In the event
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a professional corporation or a professional limited liability company shall
fail to submit the appropriate application for renewal of certificate of regis-
tration, together with the renewal fee, to the North Carolina State Bar
within 30 days following the expiration date of its certificate of registration,
the secretary shall send a notice to show cause letter to the professional cor-
poration or the professional limited liability company advising said profes-
sional corporation or professional limited liability company of the delin-
quency and requiring said professional corporation or professional limited
liability company to either submit the appropriate application for renewal
of certificate of registration, together with the renewal fee and a late fee of
$10, to the North Carolina State Bar within 30 days or to show cause for
failure to do so. Failure to submit the application, the renewal fee, and the
late fee within said thirty days, or to show cause within said time period,
shall result in the suspension of the certificate of registration for the delin-
quent professional corporation or professional limited liability company
and the issuance of a notification to the secretary of state of the suspension
of said certificate of registration; 
(6) Reinstatement of Suspended Certificate of Registration - Upon (a) the
submission to the North Carolina State Bar of the appropriate application
for renewal of certificate of registration, together with all past due renewal
fees and late fees; and (b) a finding by the secretary that the representations
in the application are correct, a suspended certificate of registration of a
professional corporation or professional limited liability company shall be
reinstated by the secretary by making a notation in the records of the North
Carolina State Bar.
(7)  Inactive Status Pending Dissolution - If a professional corporation or
professional limited liability company notifies the State Bar in writing or,
in response to a notice to show cause issued pursuant to Rule .0103(e)(5)
of this subchapter, a delinquent professional corporation or professional
limited liability company shows that the organization is no longer practic-
ing law and is winding down the operations and financial activities of the
organization, no renewal fee or late fee shall be owed and the organization
shall be moved to inactive status for a period of not more than one year.  If,
at the end of that period, a copy of the articles of dissolution has not been
filed with the State Bar, the secretary of the State Bar shall send a notice to
show cause letter and shall pursue suspension of the certificate of registra-
tion as set forth in Rule. .0103(e)(5) of this subchapter.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended March 6, 1997, October 1, 2003

.0104  Management  and  Financial  Matters
(a) Management - At least one director and one officer of a professional cor-

poration and at least one manager of a professional limited liability company
shall be active members in good standing with the North Carolina State Bar.

(b) Authority Over Professional Matters - No person affiliated with a profes-
sional corporation or a professional limited liability company, other than a licens-
ee, shall exercise any authority whatsoever over the rendering of professional serv-
ices in North Carolina or in matters of North Carolina law.

(c) No Income to Disqualified Person - The income of a professional corpo-
ration or of a professional limited liability company attributable to the practice
of law during the time that a shareholder of the professional corporation or a
member of a professional limited liability company is legally disqualified to ren-
der professional services in North Carolina or, if the shareholder or member is
not licensed in North Carolina, in any jurisdiction in which the shareholder or
member is licensed, or after a shareholder or a member becomes a judge, other
adjudicatory officer, or the holder of any other office, as specified in Rules
.0102(a)(4) or .0102(b)(4) of this subchapter, shall not in any manner accrue to
the benefit of such shareholder, or his or her shares, or to such member.

(d) Stock of a Professional Corporation - A professional corporation may
acquire and hold its own stock.

(e) Acquisition of Shares of Deceased or Disqualified Shareholder - Subject
to the provisions of G.S. 55B-7, a professional corporation may make such agree-
ment with its shareholders or its shareholders may make such agreement between
themselves as they may deem just for the acquisition of the shares of a deceased
or retiring shareholder or a shareholder who becomes disqualified to own shares

under the Professional Corporation Act or under these regulations.
(f) Stock Certificate Legend - There shall be prominently displayed on the

face of all certificates of stock in a professional corporation a legend that any
transfer of the shares represented by such certificate is subject to the provisions of
the Professional Corporation Act and these regulations.

(g) Transfer of Stock of Professional Corporation - When stock of a profes-
sional corporation is transferred to a licensee, the professional corporation shall
request that the secretary issue a stock transfer certificate (Form PC-5; see Rule
.0106(e) of this subchapter) as required by G.S. 55B-6. The secretary is author-
ized to issue the certificate which shall be permanently attached to the stub of the
transferee’s stock certificate in the stock register of the professional corporation.
The fee for such certificate shall be two dollars for each transferee listed on the
stock transfer certificate.

(h) Stock Register of Professional Corporation - The stock register of a pro-
fessional corporation shall be kept at the principal office of the corporation and
shall be subject to inspection by the secretary or his or her delegate during busi-
ness hours at the principal office of the corporation.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended March 6, 1997

.0105  General  and  Administrative  Provisions
(a) Administration of Regulations - These regulations shall be administered

by the secretary, subject to the review and supervision of the council. The coun-
cil may from time to time appoint such standing or special committees as it may
deem proper to deal with any matter affecting the administration of these regu-
lations. It shall be the duty of the secretary to bring to the attention of the coun-
cil or its appropriate committee any violation of the law or of these regulations.

(b) Appeal to Council - If the secretary shall decline to execute any certificate
required by Rule .0103(a)(2), Rule .0103(b)(2), or Rule .0104(g) of this sub-
chapter, or to renew the same when properly requested, or shall refuse to take any
other action requested in writing by a professional corporation or a professional
limited liability company, the aggrieved party may request in writing that the
council review such action. Upon receipt of such a request, the council shall pro-
vide a formal hearing for the aggrieved party through a committee of its mem-
bers.

(c) Articles of Amendment, Merger, and Dissolution - A copy of the follow-
ing documents, duly certified by the secretary of state, shall be filed with the sec-
retary within 10 days after filing with the secretary of state: 

(1) all amendments to the articles of incorporation of a professional corpo-
ration or to the articles of organization of a professional limited liability
company; 
(2) all articles of merger to which a professional corporation or a profes-
sional limited liability company is a party; 
(3) all articles of dissolution dissolving a professional corporation or a pro-
fessional limited liability company; 
(4) any other documents filed with the secretary of state changing the cor-
porate structure of a professional corporation or the organizational struc-
ture of a professional limited liability company.

(d) Filing Fee - Except as otherwise provided in these regulations, all reports
or papers required by law or by these regulations to be filed with the secretary
shall be accompanied by a filing fee of two dollars.

(e) Accounting for Filing Fees - All fees provided for in these regulations shall
be the property of the North Carolina State Bar and shall be deposited by the
secretary to its account, and such account shall be separately stated on all finan-
cial reports made by the secretary to the council and on all financial reports made
by the council.

(f) Records of State Bar - The secretary shall keep a file for each professional
corporation and each professional limited liability company which shall contain
the executed articles of incorporation or organization, all amendments thereto,
and all other documents relating to the affairs of the corporation or professional
limited liability company.

(g) Additional Information - A professional corporation or a professional lim-
ited liability corporation shall furnish to the secretary such information and doc-
uments relating to the administration of these regulations as the secretary or the
council may reasonably request.
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History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0106  Forms
(a) Form PC-1: Application for Certificate of Registration for a Professional
Corporation

The undersigned, being all of the incorporators of
________________________, a professional corporation to be incorporated
under the laws of the state of North Carolina for the purpose of practicing law,
hereby certify to the Council of the North Carolina State Bar:

1. At least one person who is an incorporator, at least one person who will be
an original officer, and at least one person who will be an original director, and
all persons who, to the best knowledge and belief of the undersigned, will be orig-
inal shareholders and employees who will practice law for said professional cor-
poration in North Carolina are duly licensed to practice law in the state of North
Carolina. The names and addresses of such persons are:

Name, Address, and Position  (incorporator, officer, director, shareholder,
employee)
_____________________________________________________
_____________________________________________________
_____________________________________________________

2. Each original shareholder who is not licensed to practice law in North
Carolina but who performs services on behalf of the corporation in another juris-
diction in which the corporation maintains an office is duly licensed to practice
law in that jurisdiction. The name, address, and license information of each such
person are:

Name, Address, Jurisdiction of Licensure, License Number
_____________________________________________________
_____________________________________________________
_____________________________________________________
3. The jurisdiction(s) other than North Carolina in which the corporation

will maintain an office are:
Name of Jurisdiction and Address of Office(s)
___________________________________________________

4. The undersigned represent that the professional corporation will be con-
ducted in compliance with the Professional Corporations Act and with the
North Carolina State Bar’s Regulations for Professional Corporations and
Professional Limited Liability Companies Practicing Law.

5. Application is hereby made for a Certificate of Registration to be effective
upon the effective date of the professional corporation’s articles of incorporation
after said articles are filed with the secretary of state.

6. Attached hereto is the registration fee of $50.
This the ______ day of ___________, 19___.

Incorporator ___________________________________________
Incorporator ___________________________________________
Incorporator ___________________________________________

[Signatures of all incorporators.]
[Notarization]

(b) Form PC-2: Certification for Professional Corporation by Council of
the North Carolina State Bar 

The incorporators of __________________, a professional corporation,
have certified to the Council of the North Carolina State Bar the names and
addresses of all persons who will be original owners of said professional corpora-
tion’s shares.

Based upon that certification and my examination of the roll of attorneys
licensed to practice law in the state of North Carolina, I hereby certify that the
ownership of the shares of stock is in compliance with the requirements of G.S.
55B-4(2) and G.S. 55B-6.

This certificate is executed under the authority of the Council of the North
Carolina State Bar, this ____day of ______, 19__.
_____________________________________________________
Secretary of the North Carolina State Bar

[This certificate is required by G.S. 55B-4(4) and must be attached to the
original articles of incorporation when filed with the secretary of state. See Rule
.0103(a)(2) of this subchapter.]

(c) Form PC-3: Certificate of Registration for a Professional Corporation
It appears that ___________________, a professional corporation, has met

all of the requirements of G.S. 55B-4, G.S. 55B-6 and the Regulations for
Professional Corporations and Professional Limited Liability Companies
Practicing Law of the North Carolina State Bar.

By the authority of the Council of the North Carolina State Bar, I hereby
issue this Certificate of Registration for a Professional Corporation pursuant to
the provisions of G.S. 55B-10 and the North Carolina State Bar’s Regulations for
Professional Corporations and Professional Limited Liability Companies
Practicing Law.

This registration is effective upon the effective date of the articles of incorpo-
ration of said professional corporation, after said articles are filed with the secre-
tary of state, and expires on June 30, 19__.

This the ____day of _________, 19__.
_____________________________________________________ 
Secretary of the North Carolina State Bar

(d) Form PC-4: Application for Renewal of Certificate of Registration for
Professional Corporation

Application is hereby made for renewal of the Certificate of Registration for
Professional Corporation of ___________________, a professional corpora-
tion.

In support of this application, the undersigned hereby certifies to the Council
of the North Carolina State Bar:

1. At least one of the officers and one of the directors, and all of the share-
holders and employees of said professional corporation who practice law for said
professional corporation in North Carolina are duly licensed to practice law in
the state of North Carolina. The names and addresses of such persons are:

Name, Address, and Position  (incorporator, officer, director, shareholder,
employee)
_____________________________________________________ 
_____________________________________________________ 
_____________________________________________________ 

2. Each shareholder who is not licensed to practice law in North Carolina but
who performs services on behalf of the corporation in another jurisdiction in
which the corporation maintains an office is duly licensed to practice law in that
jurisdiction. The name, address, and license information of each such person are:

Name, Address, Jurisdiction of Licensure, License Number
_____________________________________________________ 
_____________________________________________________ 
_____________________________________________________ 

3. The jurisdiction(s) other than North Carolina in which the corporation
maintains an office is:

Name of Jurisdiction and Address of Office(s)
_____________________________________________________ 
_____________________________________________________ 
_____________________________________________________ 

4. At all times since the issuance of its Certificate of Registration for
Professional Corporation, said professional corporation has complied with the
North Carolina State Bar’s Regulations for Professional Corporations and
Professional Limited Liability Companies Practicing Law and with the
Professional Corporations Act.

5. Attached hereto is the renewal fee of $25.
This the ____ day of __________, 19__.
_________________________________ 

(Professional Corporation)
By _____________________________ 
President (or Chief Executive)
[Notarization]

(e) Form PC-5: North Carolina State Bar Stock Transfer Certificate
I hereby certify that ___________________________________ (transfer-

ee) is duly licensed to practice law in the State of North Carolina and as of this
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date may be a transferee of shares of stock in a professional corporation formed
to practice law in the state of North Carolina.

This certificate is executed under the authority of the Council of the North
Carolina State Bar, this ____ day of __________, 19___.

_________________________________________ 
Secretary of the North Carolina State Bar
[This certificate is required by G.S. 55B-6 and must be attached to the trans-

feree’s stock certificate. See Rule .0104(g) of this subchapter.]

(f) Form PLLC-1: Application for Certificate of Registration for a
Professional Limited Liability Company

The undersigned, being all of the persons executing the articles of organiza-
tion of ___________________, a professional limited liability company to be
organized under the laws of the state of North Carolina for the purpose of prac-
ticing law, hereby certify to the Council of the North Carolina State Bar:

1. At least one person executing the articles of organization, at least one per-
son who will be an original manager, and all persons who, to the best knowledge
and belief of the undersigned, will be original members and employees who will
practice law in North Carolina for said professional limited liability company are
duly licensed to practice law in the state of North Carolina. The names and
addresses of all such persons are:

Name, Address, and Position  (incorporator, officer, director, shareholder,
employee)
_____________________________________________________ 
_____________________________________________________ 
_____________________________________________________

2. Each original member who is not licensed to practice law in North
Carolina but who will perform services on behalf of the professional limited lia-
bility company in another jurisdiction in which the professional limited liability
company maintains an office is duly licensed to practice law in that jurisdiction.
The name, address, and license information of each such person are:

Name, Address, Jurisdiction of Licensure, License Number
_____________________________________________________ 
_____________________________________________________ 
_____________________________________________________ 

3. The jurisdiction(s) other than North Carolina in which the professional
limited liability company will maintain an office is:

Name of Jurisdiction and Address of Office(s)
_____________________________________________________ 
_____________________________________________________
_____________________________________________________ 

4. The undersigned represent that the professional limited liability company
will be conducted in compliance with the North Carolina Limited Liability
Company Act and with the North Carolina State Bar’s Regulations for
Professional Corporations and Professional Limited Liability Companies
Practicing Law.

5. Application is hereby made for a Certificate of Registration to be effective
upon the effective date of the professional limited liability company’s articles of
organization after said articles are filed with the secretary of state.

6. Attached hereto is the registration fee of $50.
This the ____ day of __________, 19___.

_____________________________________________________
_____________________________________________________
_____________________________________________________

[Signatures of all persons executing articles of organization.]
[Notarization]

(g) Form PLLC-2: Certification for Professional Limited Liability
Company by Council of the North Carolina State Bar 

All of the persons executing the articles of organization of
__________________, a professional limited liability company, have certified
to the Council of the North Carolina State Bar the names and addresses of all
persons who will be original members of said professional limited liability com-
pany.

Based upon that certification and my examination of the roll of attorneys
licensed to practice law in the state of North Carolina, I hereby certify that the

membership interest is in compliance with the requirements of G.S. 55C-2-
01(c), and, by reference, G.S. 55B-4(2) and G.S. 55B-6.

This certificate is executed under the authority of the Council of the North
Carolina State Bar, this ____ day of ______, 19__.

________________________________________ 
Secretary of the North Carolina State Bar
[This certificate is required by G.S. 55B-4(4) and G.S. 57C-2-01 and must

be attached to the original articles of organization when filed with the secretary
of state. See Rule .103(b)(2) of this subchapter.]

(h) Form PLLC-3: Certificate of Registration for a Professional Limited
Liability Company

It appears that ___________________, a professional limited liability com-
pany, has met all of the requirements of G.S. 57C-2-01 and the North Carolina
State Bar’s Regulations for Professional Corporations and Professional Limited
Liability Companies Practicing Law.

By the authority of the Council of the North Carolina State Bar, I hereby
issue this Certificate of Registration for a Professional Limited Liability
Company pursuant to the provisions of G.S. 55B-10, G.S. 57C-2-01 and the
North Carolina State Bar’s Regulations for Professional Corporations and
Professional Limited Liability Companies Practicing Law.

This registration is effective upon the effective date of the articles of organi-
zation of said professional limited liability company, after said articles are filed
with the secretary of state, and expires on June 30, 19__.

This the ____day of _________, 19__.
_________________________________________ 

Secretary of the North Carolina State Bar
(i) Form PLLC-4: Application for Renewal of Certificate of Registration for

Professional Limited Liability Company 
Application is hereby made for renewal of the Certificate of Registration for

Professional Limited Liability Company of ___________________, a profes-
sional limited liability company.

In support of this application, the undersigned hereby certifies to the Council
of the North Carolina State Bar:

1. At least one of the managers, and all of the members and employees of said
professional limited liability company who practice law for said professional lim-
ited liability company in North Carolina are duly licensed to practice law in the
State of North Carolina. The names and addresses of all such persons are:

Name and Position Address (manager, member, employee) 
_____________________________________________________ 
_____________________________________________________ 
_____________________________________________________ 

2. Each member who is not licensed to practice law in North Carolina but
who performs services on behalf of the professional limited liability company in
another jurisdiction in which the professional limited liability company main-
tains an office is duly licensed to practice law in that jurisdiction. The names,
addresses, and license information of each such person are:

Name, Address, Jurisdiction of Licensure, License Number
_____________________________________________________ 
_____________________________________________________ 
_____________________________________________________ 

3. The jurisdiction(s) other than North Carolina in which the professional
limited liability company maintains an office are:

Name of Jurisdiction and Address of Office(s)
_____________________________________________________ 
_____________________________________________________ 
_____________________________________________________ 

4. At all times since the issuance of its Certificate of Registration for
Professional Limited Liability Company, said professional limited liability com-
pany has complied with the North Carolina State Bars Regulations for
Professional Corporations and Professional Limited Liability Companies
Practicing Law and with the provisions of the North Carolina Limited Liability
Company Act.

5. Attached hereto is the renewal fee of $25.
This the ____ day of __________, 19__.
_______________________________________ 

(Professional Limited Liability Company)
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By _____________________________________ Manager
[Notarization]
History Note: Statutory Authority G.S. 84-23
Readopted Effective December 8, 1994
Amended March 6, 1997

Section  .0200  Registration  of  Interstate  and
International  Law  Firms

.0201  Registration  Requirement
No law firm or professional organization which maintains offices in North

Carolina and one or more other jurisdictions may do business in North Carolina
without first obtaining a certificate of registration from the North Carolina State
Bar provided, however, that no law firm or professional organization shall be
required to obtain a certificate of registration if all attorneys associated with the
law firm or professional organization, or any law firm or professional organiza-
tion that is in partnership with said law firm or professional organization, are
licensed to practice law in North Carolina. 

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended March 5, 1998

.0202  Conditions  of  Registration
The secretary of the North Carolina State Bar shall issue such a certificate of

registration upon satisfaction of the following conditions:
(1) There shall be filed with the secretary of the North Carolina State Bar a

registration statement disclosing: 
(a) all names used to identify the filing law firm or professional organiza-
tion; 
(b) addresses of all offices maintained by the filing law firm or professional
organization; 
(c) the name and address of any law firm or professional organization with
which the filing law firm or professional organization is in partnership and
the name and address of such partnership; 
(d) the name and address of each attorney who is a partner, shareholder,
member or employee of the filing law firm or professional organization or
who is a partner, shareholder, member or employee of a law firm or pro-
fessional organization with which the filing law firm or professional organ-
ization is in partnership; 
(e) the relationship of each attorney identified in Rule .0202(1)(d) above to
the filing law firm or professional organization; 
(f) the jurisdictions to which each attorney identified in Rule .0202(1)(d)
above is admitted to practice law.

(2) There shall be filed with the registration statement a notarized statement
of the filing law firm or professional organization executed by a responsible attor-
ney, associated with the filing law firm or professional organization, who is
licensed in North Carolina certifying that each attorney identified in Rule
.0202(1)(d) above who is not licensed to practice law in North Carolina is a
member in good standing of the bar of each jurisdiction to which the attorney
has been admitted.

(3) There shall be filed with the registration statement a notarized statement
of the filing law firm or professional organization executed by a responsible attor-
ney associated with the filing law firm or professional organization who is
licensed in North Carolina affirming that each attorney identified in Rule
.0202(1)(d) above who is not licensed to practice law in North Carolina will gov-
ern his or her professional conduct with respect to legal matters arising from
North Carolina in accordance with the Revised Rules of Professional Conduct of
the North Carolina State Bar.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994
Amended March 5, 1998

.0203  Registration  Fee
There shall be submitted with each registration statement and supporting

documentation a registration fee of $500.00 as administrative cost.
History Note: Statutory Authority G.S. 84-23 

Readopted Effective December 8, 1994

.0204  Certificate  of  Registration
A certificate of registration shall remain effective until January 1 following the

date of filing and may be renewed annually by the secretary of the North
Carolina State Bar upon the filing of an updated registration statement which
satisfies the requirements set forth above and the submission of the registration
fee.

History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994

.0205  Effect  of  Registration
This rule shall not be construed to confer the right to practice law in North

Carolina upon any lawyer not licensed to practice law in North Carolina.
History Note: Statutory Authority G.S. 84-16; G.S. 84-23 
Readopted Effective December 8, 1994 

.0206  Non-rrenewal  of  Registration
If a law firm or professional organization registered under these rules no

longer meets the criteria for registration, it shall notify the State Bar in writing.
If such written notice is not received by the State Bar on or before December 31
of the year in which registration is no longer required, the registration fee for the
next calendar year, as set forth in Rule .0203 of this subchapter, shall be owed.

History note: Statutory authority G.S. 84-23
Adopted October 1, 2003

Section  .0300  Rules  Concerning  Prepaid  Legal
Services  Plans

.0301  Registration  Requirement
No licensed North Carolina attorney shall participate in a prepaid legal serv-

ices plan in this state unless the plan has registered with the North Carolina State
Bar and has complied with the rules set forth below.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Readopted Effective December 8, 1994.

.0302  Registration  Site
A prepaid legal services plan must be registered with the North Carolina State

Bar prior to its implementation or operation in North Carolina.  A duly author-
ized committee (hereafter, committee) of the North Carolina State Bar Council
shall review a submitted plan to determine if it is a prepaid legal services plan pur-
suant to Rule .0310, and therefore should be registered in North Carolina.  The
committee may appoint a subcommittee to conduct an initial review and to rec-
ommend to the committee whether the plan meets the definition of a prepaid
legal services plan.  The committee shall also establish rules and procedures
regarding the initial and annual registrations of prepaid legal services plans.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Readopted Effective December 8, 1994
Amended February 5, 2004

.0303  Requirement  to  File  Amendments
Amendments to prepaid legal services plans and to other documents required

to be filed upon registration of such plans shall be filed in the office of the North
Carolina State Bar no later than 30 days after the adoption of such amendments.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Readopted Effective December 8, 1994.

.0304  Advertising  of  State  Bar  Approval  Prohibited
Prepaid legal services plans approved by the North Carolina State Bar shall

register with the North Carolina State Bar on or before January 31, 1992.
Effective January 31, 1992, the approval of these existing plans is revoked and
the plans shall not advertise, communicate, or represent in any way that the
North Carolina State Bar approved the plan. If a plan advertises or otherwise rep-
resents that it is registered with the North Carolina State Bar, such advertisement
or representation shall include a statement that registration with the North
Carolina State Bar does not constitute approval of the plan by the State Bar. This
statement shall be made in conjunction with the representation about registra-



The 2004 North Carolina State Bar Lawyer’s Handbookpage 78

tion and it shall be conspicuous. 
History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Readopted Effective December 8, 1994.
Amended February 5, 2002

.0305  Annual  Registration
Subsequent to initial registration, all prepaid legal services plans shall be reg-

istered annually on or before January 31 on forms supplied by the State Bar.
History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Readopted Effective December 8, 1994.

.0306  Registration  Fee
The initial and annual registration fees for each prepaid legal services plan

shall be $100.
History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Readopted Effective December 8, 1994.

.0307  Index  of  Registered  Plans
The North Carolina State Bar shall maintain an index of the prepaid legal

services plans registered pursuant to these rules. All documents filed in compli-
ance with this rule are considered public documents and shall be available for
public inspection during normal business hours.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Readopted Effective December 8, 1994.

.0308  State  Bar  May  Not  Approve  or  Disapprove  Plans
The North Carolina State Bar shall not approve or disapprove any prepaid

legal services plan or render any legal opinion regarding any plan. The registra-
tion of any plan under this rule shall not be construed to indicate approval or dis-
approval of the plan.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Readopted Effective December 8, 1994.

.0309  State  Bar  Jurisdiction
The North Carolina State Bar retains jurisdiction of North Carolina licensed

attorneys who participate in prepaid legal services plans and North Carolina
licensed attorneys are subject to the rules and regulations governing the practice
of law.

History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Readopted Effective December 8, 1994.

.0310  Definition  of  Prepaid  Plan
A prepaid legal services plan or a group legal services plan (“a plan”) is any

arrangement by which a person, firm, or corporation, not otherwise authorized
to engage in the practice of law, in exchange for any valuable consideration, offers
to provide or arranges the provision of legal services that are paid for in advance
of the need for the service (“covered services”). In addition to covered services, a
plan may provide specified legal services at fees that are less than what a non-
member of the plan would normally pay. The legal services offered by a plan
must be provided by a licensed lawyer who is not an employee, director, or owner
of the plan. A plan does not include the sale of an identified, limited legal serv-
ice, such as drafting a will, for a fixed, one-time fee. [This definition is also found
in Rule 7.3(d) of the Revised Rules of Professional Conduct.]

History Note: Statutory Authority G.S. 84-23 
Adopted February 5, 2002
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Editor's  Note
On February 27, 2003, the North Carolina Supreme Court entered an order

approving substantial revisions to the 1997 Revised Rules of Professional
Conduct of the North Carolina State Bar.  

The 1997 Revised Rules went into effect on July 24, 1997. Prior to the adop-
tion of the 1997 Rules, the professional conduct of North Carolina lawyers was
governed by the 1985 Rules of Professional Conduct, which were in effect from
January 1, 1986 until July 23, 1997.  From January 1, 1974 until the adoption
of the 1985 Rules, lawyers were regulated under the North Carolina Code of
Professional Responsibility (adopted on April 30, 1973).

The complete text of the Revised Rules as amended through January 2004,
and all of the comments thereto, as approved by the North Carolina Supreme
Court, follows this note. Correlation tables appear after the 2003 Revised Rules.
These tables cross-reference the 2003 and 1997 versions of the Revised Rules
with the comparable provisions of the superseded 1985 Rules of Professional
Conduct and 1973 Code of Professional Conduct. 

Each revised rule is followed by annotations of cases and ethics opinions of
the State Bar that apply or interpret the rule. In the annotations, the terms "CPR"
and "RPC" designate formal ethics opinions adopted under the superseded 1973
Code of Professional Responsibility and 1985 Rules of Professional Conduct
respectively. These opinions still provide guidance on issues of professional con-
duct except to the extent that a particular opinion is overruled by a subsequent
opinion or by a provision of the current Revised Rules of Professional Conduct.
Ethics opinions rendered invalid by subsequent opinion or by the current
Revised Rules are generally not annotated. (A CPR opinion may be obtained by
calling the ethics department at the State Bar.) An ethics opinion promulgated
under the current or 1997 versions of the Revised Rules is designated as a
"Formal Ethics Opinion."  

The case notes reprinted or quoted verbatim in the following pages are taken
from the General Statutes of North Carolina, Annotated Rules of North
Carolina, Copyright 2003, by Matthew Bender & Company, Inc., and are
reprinted with permission. All rights reserved. 

Editor's notes that compared the rule to the comparable ABA Model Rule of
Professional Conduct and notes from the proceedings of the North Carolina
Disciplinary Hearing Commission, which appeared in prior editions of the
Handbook, were eliminated from the annotations in this edition upon a deter-
mination that this information was of limited value to the general membership
of the Bar. Final orders in recent disciplinary cases can be found at our website
(www.ncstatebar.org) under the menu heading “Disciplinary Orders.”

The primary source material for the 2003 Revised Rules is the ABA Model
Rules of Professional Conduct (the "Model Rules").  The comment to Rule
1.19 draws heavily from the text of ABA Formal Opinion 92-364, "Sexual
Relations with Clients," adopted by the ABA Standing Committee on Ethics
and Professional Responsibility on July 6, 1992. Appreciation is expressed to
the ABA and to other state bars and regulatory agencies for assistance and
materials.

0.1  PREAMBLE:  A  LAWYER’S  PROFESSIONAL  RESPONSI-
BILITIES

[1] A lawyer, as a member of the legal profession, is a representative of
clients, an officer of the legal system, and a public citizen having special respon-

sibility for the quality of justice.
[2] As a representative of clients, a lawyer performs various functions. As

advisor, a lawyer provides a client with an informed understanding of the client’s
legal rights and obligations and explains their practical implications. As advo-
cate, a lawyer zealously asserts the client’s position under the rules of the adver-
sary system. As negotiator, a lawyer seeks a result advantageous to the client but
consistent with requirements of honest dealing with others. As evaluator, a
lawyer acts by examining a client’s legal affairs and reporting about them to the
client or to others.

[3] In addition to these representational functions, a lawyer may serve as a
third-party neutral, a nonrepresentational role helping the parties to resolve a
dispute or other matter. Some of these Rules apply directly to lawyers who are
or have served as third-party neutrals. See, e.g., Rules 1.12 and 2.4. In addition,
there are Rules that apply to lawyers who are not active in the practice of law or
to practicing lawyers even when they are acting in a nonprofessional capacity.
For example, a lawyer who commits fraud in the conduct of a business is sub-
ject to discipline for engaging in conduct involving dishonesty, fraud, deceit or
misrepresentation. See Rule 8.4.

[4] In all professional functions a lawyer should be competent, prompt, and
diligent. A lawyer should maintain communication with a client concerning the
representation. A lawyer should keep in confidence information relating to rep-
resentation of a client except so far as disclosure is required or permitted by the
Rules of Professional Conduct or other law.

[5] A lawyer’s conduct should conform to the requirements of the law, both
in professional service to clients and in the lawyer’s business and personal affairs.
A lawyer should use the law’s procedures only for legitimate purposes and not
to harass or intimidate others. A lawyer should demonstrate respect for the legal
system and for those who serve it, including judges, other lawyers, and public
officials. While it is a lawyer’s duty, when necessary, to challenge the rectitude of
official action, it is also a lawyer’s duty to uphold the legal process.

[6] As a public citizen, a lawyer should seek improvement of the law, access
to the legal system, the administration of justice, and the quality of service ren-
dered by the legal profession. As a member of a learned profession, a lawyer
should cultivate knowledge of the law beyond its use for clients, employ that
knowledge in reform of the law, and work to strengthen legal education. In
addition, a lawyer should further the public’s understanding of and confidence
in the rule of law and the justice system because legal institutions in a constitu-
tional democracy depend on popular participation and support to maintain
their authority. A lawyer should be mindful of deficiencies in the administration
of justice and of the fact that the poor, and sometimes persons who are not poor,
cannot afford adequate legal assistance. Therefore, all lawyers should devote pro-
fessional time and resources and use civic influence to ensure equal access to our
system of justice for all those who, because of economic or social barriers, can-
not afford or secure adequate legal counsel. A lawyer should aid the legal pro-
fession in pursuing these objectives and should help the bar regulate itself in the
public interest.

[7] A lawyer should render public interest legal service and provide civic
leadership. A lawyer may discharge this responsibility by providing profes-
sional services at no fee or a reduced fee to persons of limited means or to pub-
lic service or charitable groups or organizations, by service in activities for
improving the law, society, the legal system or the legal profession, and by
financial support for organizations that provide legal services to persons of
limited means.
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[8] The legal profession is a group of people united in a learned calling for
the public good. At their best, lawyers assure the availability of legal services to
all, regardless of ability to pay, and as leaders of their communities, states, and
nation, lawyers use their education and experience to improve society. It is the
basic responsibility of each lawyer to provide community service, community
leadership, and public interest legal services without fee, or at a substantially
reduced fee, in such areas as poverty law, civil rights, public rights law, charita-
ble organization representation, and the administration of justice.

[9] The basic responsibility for providing legal services for those unable to
pay ultimately rests upon the individual lawyer. Personal involvement in the
problems of the disadvantaged can be one of the most rewarding experiences in
the life of a lawyer. Every lawyer, regardless of professional prominence or pro-
fessional workload, should find time to participate in, or otherwise support, the
provision of legal services to the disadvantaged. The provision of free legal serv-
ices to those unable to pay reasonable fees continues to be an obligation of each
lawyer as well as the profession generally, but the efforts of individual lawyers are
often not enough to meet the need. Thus, the profession and government insti-
tuted additional programs to provide legal services. Accordingly, legal aid offices,
lawyer referral services, and other related programs were developed, and pro-
grams will be developed by the profession and the government. Every lawyer
should support all proper efforts to meet this need for legal services.

[10] Many of a lawyer’s professional responsibilities are prescribed in the
Rules of Professional Conduct, as well as substantive and procedural law.
However, a lawyer is also guided by personal conscience and the approbation of
professional peers. A lawyer should strive to attain the highest level of skill, to
improve the law and the legal profession, and to exemplify the legal profession’s
ideals of public service.

[11] A lawyer’s responsibilities as a representative of clients, an officer of the
legal system, and a public citizen are usually harmonious. Thus, when an oppos-
ing party is well represented, a lawyer can be a zealous advocate on behalf of a
client and, at the same time, assume that justice is being done. So also, a lawyer
can be sure that preserving client confidences ordinarily serves the public inter-
est because people are more likely to seek legal advice, and thereby heed their
legal obligations, when they know their communications will be private. 

[12] In the nature of law practice, however, conflicting responsibilities are
encountered. Virtually all difficult ethical problems arise from conflict between
a lawyer’s responsibilities to clients, to the legal system, and to the lawyer’s own
interest in remaining an ethical person while earning a satisfactory living. The
Rules of Professional Conduct often prescribe terms for resolving such conflicts.
Within the framework of these Rules, however, many difficult issues of profes-
sional discretion can arise. Such issues must be resolved through the exercise of
sensitive professional and moral judgment guided by the basic principles under-
lying the Rules. These principles include the lawyer’s obligation zealously to pro-
tect and pursue a client’s legitimate interests, within the bounds of the law, while
maintaining a professional, courteous and civil attitude toward all persons
involved in the legal system.

[13] The legal profession is largely self-governing. Although other profes-
sions also have been granted powers of self-government, the legal profession is
unique in this respect because of the close relationship between the profession
and the processes of government and law enforcement. This connection is man-
ifested in the fact that ultimate authority over the legal profession is vested large-
ly in the courts.

[14] To the extent that lawyers meet the obligations of their professional call-
ing, the occasion for government regulation is obviated. Self-regulation also
helps maintain the legal profession’s independence from government domina-
tion. An independent legal profession is an important force in preserving gov-
ernment under law, for the abuse of legal authority is more readily challenged
by a self-regulated profession.

[15] The legal profession’s relative autonomy carries with it a responsibility
to assure that its regulations are conceived in the public interest and not in fur-
therance of parochial or self-interested concerns of the bar. Every lawyer is
responsible for observance of the Rules of Professional Conduct. A lawyer
should also aid in securing their observance by other lawyers. Neglect of these
responsibilities compromises the independence of the profession and the public
interest which it serves.

[16] Lawyers play a vital role in the preservation of society. The fulfillment

of this role requires an understanding by lawyers of their relationship to our legal
system. The Rules of Professional Conduct, when properly applied, serve to
define that relationship.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

CASE  NOTES
Respect for Other Lawyers. - Where a law firm represented a client for a num-

ber of years pursuant to a contingency fee arrangement, the firm should have
been notified of its discharge when it became clear that a new attorney was tak-
ing over representation of the client. Robinson, Bradshaw & Hinson v. Smith, 129
N.C. App. 305, 498 S.E.2d 841 (1998), review dismissed, 348 N.C. 695, 511
S.E.2d 650 (1998).  

Cited in SuperGuide Corp. v. DirecTV Enters., Inc., 141 F. Supp. 2d 616
(W.D.N.C. 2001).

0.2  SCOPE
[1] The Rules of Professional Conduct are rules of reason. They should be

interpreted with reference to the purposes of legal representation and of the law
itself. Some of the rules are imperatives, cast in the terms “shall” or “shall not.”
These define proper conduct for purposes of professional discipline. Others,
generally cast in the term “may,” are permissive and define areas under the Rules
in which the lawyer has discretion to exercise professional judgment. No disci-
plinary action should be taken when the lawyer chooses not to act, or acts with-
in the bounds of such discretion. Other Rules define the nature of relationships
between the lawyer and others. The Rules are thus partly obligatory and disci-
plinary, and partly constitutive and descriptive in that they define a lawyer’s pro-
fessional role. Many of the Comments use the term “should.” Comments do
not add obligations to the Rules but provide guidance for practicing in compli-
ance with the Rules.

[2] The Rules presuppose a larger legal context shaping the lawyer’s role.
That context includes court rules and statutes relating to matters of licensure,
laws defining specific obligations of lawyers, and substantive and procedural law
in general. The Comments are sometimes used to alert lawyers to their respon-
sibilities under such other law. 

[3] Compliance with the Rules, as with all law in an open society, depends
primarily upon understanding and voluntary compliance, secondarily upon
reinforcement by peer and public opinion, and finally, when necessary, upon
enforcement through disciplinary proceedings. The Rules do not, however,
exhaust the moral and ethical considerations that should inform a lawyer, for no
worthwhile human activity can be completely defined by legal rules. The Rules
simply provide a framework for the ethical practice of law.

[4] Furthermore, for purposes of determining the lawyer’s authority and
responsibility, principles of substantive law external to these Rules determine
whether a client-lawyer relationship exists. Most of the duties flowing from the
client-lawyer relationship attach only after the client has requested the lawyer to
render legal services and the lawyer has agreed to do so. But there are some
duties, such as that of confidentiality under Rule 1.6, that attach when the
lawyer agrees to consider whether a client-lawyer relationship shall be estab-
lished. Rule 1.18. Whether a client-lawyer relationship exists for any specific
purpose can depend on the circumstances and may be a question of fact.

[5] Under various legal provisions, including constitutional, statutory, and
common law, the responsibilities of government lawyers may include authority
concerning legal matters that ordinarily reposes in the client in private client-
lawyer relationships. For example, a lawyer for a government agency may have
authority on behalf of the government to decide upon settlement or whether to
appeal from an adverse judgment. Such authority in various respects is general-
ly vested in the attorney general and the state’s attorney in state government and
their federal counterparts, and the same may be true of other government law
officers. Also, lawyers under the supervision of these officers may be authorized
to represent several government agencies in intragovernmental legal controver-
sies in circumstances where a private lawyer could not represent multiple private
clients. These rules do not abrogate any such authority.

[6] Failure to comply with an obligation or prohibition imposed by a Rule
is a basis for invoking the disciplinary process. The Rules presuppose that disci-
plinary assessment of a lawyer’s conduct will be made on the basis of the facts
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and circumstances as they existed at the time of the conduct in question and in
recognition of the fact that a lawyer often has to act upon uncertain or incom-
plete evidence of the situation. Moreover, the Rules presuppose that whether or
not discipline should be imposed for a violation, and the severity of a sanction,
depend on all the circumstances, such as the willfulness and seriousness of the
violation, extenuating factors, and whether there have been previous violations.

[7] Violation of a Rule should not give rise itself to a cause of action against
a lawyer nor should it create any presumption in such a case that a legal duty
has been breached. In addition, violation of a Rule does not necessarily warrant
any other nondisciplinary remedy, such as disqualification of a lawyer in pend-
ing litigation. The rules are designed to provide guidance to lawyers and to pro-
vide a structure for regulating conduct through disciplinary agencies. They are
not designed to be a basis for civil liability. Furthermore, the purpose of the
Rules can be subverted when they are invoked by opposing parties as procedur-
al weapons. The fact that a Rule is a just basis for a lawyer’s self-assessment, or
for sanctioning a lawyer under the administration of a disciplinary authority,
does not imply that an antagonist in a collateral proceeding or transaction has
standing to seek enforcement of the Rule. Accordingly, nothing in the Rules
should be deemed to augment any substantive legal duty of lawyers or the extra-
disciplinary consequences of violating such a Rule.

[8] The Comment accompanying each Rule explains and illustrates the
meaning and purpose of the Rule. The Preamble and this note on Scope pro-
vide general orientation. The Comments are intended as guides to interpreta-
tion, but the text of each Rule is authoritative. Research notes were prepared to
compare counterparts in the original Rules of Professional Conduct (adopted
1985, as amended) and to provide selected references to other authorities. The
notes have not been adopted, do not constitute part of the Rules, and are not
intended to affect the application or interpretation of the Rules and Comments.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.
Amended February 5, 2004

CASE  NOTES
Violation Not Civil Liability Per Se. - Although a violation of a Rule of

Professional Conduct does not constitute civil liability per se, the rules are some
evidence of an attorney's duty to his client. Booher v. Frue, 98 N.C. App. 570,
394 S.E.2d 816, cert. denied, 327 N.C. 426, 395 S.E.2d 674 (1990). 

Creation of Attorney-Client Relationship. - An express verbal agreement is
not necessary to establish an attorney-client relationship, but such may be
implied from the conduct of the parties, even in the absence of the payment of
fees or the lack of a formal contract. Broyhill v. Aycock & Spence, 102 N.C. App.
382, 402 S.E.2d 167, aff'd., 330 N.C. 438, 410 S.E.2d 392 (1991). 

Question of Attorney-Client Relationship. - A genuine issue of material fact
was presented as to whether there was an attorney-client relationship where
defendant introduced a deposition in which he denied that he had ever repre-
sented plaintiff in any transaction and stated that, at one point, plaintiff claimed
to defendant that he represented himself, and where plaintiff, on the other hand,
presented his affidavit stating that defendant did represent plaintiff in the trans-
action at issue. Broyhill v. Aycock & Spence, 102 N.C. App. 382, 402 S.E.2d 167,
aff'd., 330 N.C. 438, 410 S.E.2d 392 (1991). 

An attorney may be held liable for negligence by a non-client third party in
the absence of privity of contract. Broyhill v. Aycock & Spence, 102 N.C. App.
382, 402 S.E.2d 167, aff'd., 330 N.C. 438, 410 S.E.2d 392 (1991). 

Insurance attorney had no authority to move against default judgment where
there was no contact with the individual defendant-insured. Johnson v. Amethyst
Corp., 120 N.C. App. 529, 463 S.E. 2d 397 (1995).

Quoted in Brooks v. Wal-Mart Stores, Inc., 139 N.C. App. 637, 535 S.E.2d 55
(2000).

RULE  1.0:  TERMINOLOGY
(a) “Belief” or “believes” denotes that the person involved actually supposed

the fact in question to be true. A person’s belief may be inferred from circum-
stances.

(b) “Confidential information” denotes information described in Rule 1.6.
(c) “Confirmed in writing,” when used in reference to the informed consent

of a person, denotes informed consent that is given in writing by the person or

a writing that a lawyer promptly transmits to the person confirming an oral
informed consent. See paragraph (f) for the definition of “informed consent.”
If it is not feasible to obtain or transmit the writing at the time the person gives
informed consent, then the lawyer must obtain or transmit it within a reason-
able time thereafter.

(d) “Firm” or “law firm” denotes a lawyer or lawyers in a law partnership,
professional corporation, sole proprietorship or other association authorized to
practice law; or lawyers employed in a legal services organization or the legal
department of a corporation, government entity, or other organization.

(e) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the
substantive or procedural law of North Carolina and has a purpose to deceive.

(f) “Informed consent” denotes the agreement by a person to a proposed
course of conduct after the lawyer has communicated adequate information and
explanation appropriate to the circumstances.

(g) “Knowingly,” “known,” or “knows” denotes actual knowledge of the fact
in question. A person’s knowledge may be inferred from circumstances.

(h) “Partner” denotes a member of a partnership, a shareholder in a law firm
organized as a professional corporation, or a member of an association author-
ized to practice law.

(i) “Reasonable” or “reasonably” when used in relation to conduct by a
lawyer denotes the conduct of a reasonably prudent and competent lawyer.

(j) “Reasonable belief” or “reasonably believes” when used in reference to a
lawyer denotes that the lawyer believes the matter in question and that the cir-
cumstances are such that the belief is reasonable.

(k) “Reasonably should know” when used in reference to a lawyer denotes
that a lawyer of reasonable prudence and competence would ascertain the mat-
ter in question.

(l) “Screened” denotes the isolation of a lawyer from any participation in a
professional matter through the timely imposition of procedures within a firm
that are reasonably adequate under the circumstances to protect information
that the isolated lawyer is obligated to protect under these Rules or other law.

(m) “Substantial” when used in reference to degree or extent denotes a mate-
rial matter of clear and weighty importance.

(n) “Tribunal” denotes a court, an arbitrator in a binding arbitration pro-
ceeding or a legislative body, administrative agency or other body acting in an
adjudicative capacity. A legislative body, administrative agency or other body
acts in an adjudicative capacity when a neutral official, after the presentation of
evidence or legal argument by a party or parties, may render a binding legal
judgment directly affecting a party’s interests in a particular matter.

(o) Writing” or “written” denotes a tangible or electronic record of a com-
munication or representation, including handwriting, typewriting, printing,
photostating, photography, audio or video recording and e-mail. A “signed”
writing includes an electronic sound, symbol or process attached to or logically
associated with a writing and executed or adopted by a person with the intent
to sign the writing.

Comment
Confirmed in Writing
[1] If it is not feasible to obtain or transmit a written confirmation at the

time the client gives informed consent, then the lawyer must obtain or transmit
it within a reasonable time thereafter. If a lawyer has obtained a client’s informed
consent, the lawyer may act in reliance on that consent so long as it is confirmed
in writing within a reasonable time thereafter.

Firm
[2] Whether two or more lawyers constitute a firm within paragraph (d) can

depend on the specific facts. For example, two practitioners who share office
space and occasionally consult or assist each other ordinarily would not be
regarded as constituting a firm. However, if they present themselves to the pub-
lic in a way that suggests that they are a firm or conduct themselves as a firm,
they should be regarded as a firm for purposes of the Rules. The terms of any
formal agreement between associated lawyers are relevant in determining
whether they are a firm, as is the fact that they have mutual access to informa-
tion concerning the clients they serve. Furthermore, it is relevant in doubtful
cases to consider the underlying purpose of the Rule that is involved. A group
of lawyers could be regarded as a firm for purposes of the Rule that the same
lawyer should not represent opposing parties in litigation, while it might not be
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so regarded for purposes of the Rule that information acquired by one lawyer is
attributed to another.

[3] With respect to the law department of an organization, including the
government, there is ordinarily no question that the members of the department
constitute a firm within the meaning of the Rules of Professional Conduct.
There can be uncertainty, however, as to the identity of the client. For example,
it may not be clear whether the law department of a corporation represents a
subsidiary or an affiliated corporation, as well as the corporation by which the
members of the department are directly employed. A similar question can arise
concerning an unincorporated association and its local affiliates.

[4] Similar questions can also arise with respect to lawyers in legal aid and
legal services organizations. Depending upon the structure of the organization,
the entire organization or different components of it may constitute a firm or
firms for purposes of these Rules.

Fraud
[5] When used in these Rules, the terms “fraud” or “fraudulent” refer to con-

duct that is characterized as such under the substantive or procedural law of
North Carolina and has a purpose to deceive. This does not include merely neg-
ligent misrepresentation or negligent failure to apprise another of relevant infor-
mation. For purposes of these Rules, it is not necessary that anyone has suffered
damages or relied on the misrepresentation or failure to inform.

Informed Consent
[6] Many of the Rules of Professional Conduct require the lawyer to obtain

the informed consent of a client or other person (e.g., a former client or, under
certain circumstances, a prospective client) before accepting or continuing rep-
resentation or pursuing a course of conduct. See, e.g., Rules 1.6(a) and 1.7(b).
The communication necessary to obtain such consent will vary according to the
Rule involved and the circumstances giving rise to the need to obtain informed
consent. The lawyer must make reasonable efforts to ensure that the client or
other person possesses information reasonably adequate to make an informed
decision. Ordinarily, this will require communication that includes a disclosure
of the facts and circumstances giving rise to the situation, any explanation rea-
sonably necessary to inform the client or other person of the material advantages
and disadvantages of the proposed course of conduct and a discussion of the
client’s or other person’s options and alternatives. In some circumstances it may
be appropriate for a lawyer to advise a client or other person to seek the advice
of other counsel. A lawyer need not inform a client or other person of facts or
implications already known to the client or other person; nevertheless, a lawyer
who does not personally inform the client or other person assumes the risk that
the client or other person is inadequately informed and the consent is invalid.
In determining whether the information and explanation provided are reason-
ably adequate, relevant factors include whether the client or other person is
experienced in legal matters generally and in making decisions of the type
involved, and whether the client or other person is independently represented
by other counsel in giving the consent. Normally, such persons need less infor-
mation and explanation than others, and generally a client or other person who
is independently represented by other counsel in giving the consent should be
assumed to have given informed consent.

[7] Obtaining informed consent will usually require an affirmative response
by the client or other person. In general, a lawyer may not assume consent from
a client’s or other person’s silence. Consent may be inferred, however, from the
conduct of a client or other person who has reasonably adequate information
about the matter. A number of Rules require that a person’s consent be con-
firmed in writing. See Rules 1.7(b) and 1.9(a). For a definition of “writing” and
“confirmed in writing,” see paragraphs (o) and (c). Other Rules require that a
client’s consent be obtained in a writing signed by the client. See, e.g., Rules
1.8(a) and (g). For a definition of “signed,” see paragraph (o).

Screened
[8] This definition applies to situations where screening of a personally dis-

qualified lawyer is permitted to remove imputation of a conflict of interest under
Rules 1.10, 1.11, 1.12 or 1.18.

[9] The purpose of screening is to assure the affected parties that confiden-
tial information known by the personally disqualified lawyer remains protected.
The personally disqualified lawyer should acknowledge the obligation not to
communicate with any of the other lawyers in the firm with respect to the mat-
ter. Similarly, other lawyers in the firm who are working on the matter should

be informed that the screening is in place and that they may not communicate
with the personally disqualified lawyer with respect to the matter. Additional
screening measures that are appropriate for the particular matter will depend on
the circumstances. To implement, reinforce and remind all affected lawyers of
the presence of the screening, it may be appropriate for the firm to undertake
such procedures as a written undertaking by the screened lawyer to avoid any
communication with other firm personnel and any contact with any firm files
or other materials relating to the matter, written notice and instructions to all
other firm personnel forbidding any communication with the screened lawyer
relating to the matter, denial of access by the screened lawyer to firm files or
other materials relating to the matter and periodic reminders of the screen to the
screened lawyer and all other firm personnel.

[10] In order to be effective, screening measures must be implemented as
soon as practical after a lawyer or law firm knows or reasonably should know
that there is a need for screening.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

RULE  1.1:  COMPETENCE
A lawyer shall not handle a legal matter that the lawyer knows or should

know he or she is not competent to handle without associating with a lawyer
who is competent to handle the matter. Competent representation requires the
legal knowledge, skill, thoroughness, and preparation reasonably necessary for
the representation.

Comment
Legal Knowledge and Skill
[1] In determining whether a lawyer employs the requisite knowledge and

skill in a particular matter, relevant factors include the relative complexity and
specialized nature of the matter, the lawyer’s general experience, the lawyer’s
training and experience in the field in question, the preparation and study the
lawyer is able to give the matter, and whether it is feasible to refer the matter to,
or associate or consult with, a lawyer of established competence in the field in
question. In many instances, the required proficiency is that of a general practi-
tioner. Expertise in a particular field of law may be required in some circum-
stances.

[2] A lawyer need not necessarily have special training or prior experience to
handle legal problems of a type with which the lawyer is unfamiliar. A newly
admitted lawyer can be as competent as a practitioner with long experience.
Some important legal skills, such as the analysis of precedent, the evaluation of
evidence, and legal drafting, are required in all legal problems. Perhaps the most
fundamental legal skill consists of determining what kind of legal problems a sit-
uation may involve, a skill that necessarily transcends any particular specialized
knowledge. A lawyer can provide adequate representation in a wholly novel field
through necessary study. Competent representation can also be provided
through the association of a lawyer of established competence in the field in
question.

[3] In an emergency, a lawyer may give advice or assistance in a matter in
which the lawyer does not have the skill ordinarily required where referral to, or
consultation or association with, another lawyer would be impractical. Even in
an emergency, however, assistance should be limited to that which is reasonably
necessary under the circumstances, for ill-considered action under emergency
conditions can jeopardize the client’s interest.

[4] A lawyer may accept representation where the requisite level of compe-
tence can be achieved by reasonable preparation. This applies as well to a lawyer
who is appointed as counsel for an unrepresented person.

Thoroughness and Preparation
[5] Competent handling of a particular matter includes inquiry into, and

analysis of, the factual and legal elements of the problem, and use of methods
and procedures meeting the standards of competent practitioners. It also
includes adequate preparation. The required attention and preparation are
determined, in part, by what is at stake; major litigation and complex transac-
tions ordinarily require more extensive treatment than matters of lesser com-
plexity or consequence. An agreement between the lawyer and the client regard-
ing the scope of the representation may limit the matters for which the lawyer
is responsible. See Rule 1.2(c).
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Maintaining Competence
[6] To maintain the requisite knowledge and skill, a lawyer should keep

abreast of changes in the law and its practice, engage in continuing study and
education, and comply with all continuing legal education requirements to
which the lawyer is subject. 

Distinguishing Professional Negligence
[7] An error by a lawyer may constitute professional malpractice under the

applicable standard of care and subject the lawyer to civil liability. However, con-
duct that constitutes a breach of the civil standard of care owed to a client giv-
ing rise to liability for professional malpractice does not necessarily constitute a
violation of the ethical duty to represent a client competently. A lawyer who
makes a good-faith effort to be prepared and to be thorough will not generally
be subject to professional discipline, although he or she may be subject to a
claim for malpractice. For example, a single error or omission made in good
faith, absent aggravating circumstances, such as an error while performing a
public records search, is not usually indicative of a violation of the duty to rep-
resent a client competently.

[8] Repeated failure to perform legal services competently is a violation of
this rule. A pattern of incompetent behavior demonstrates that a lawyer cannot
or will not acquire the knowledge and skills necessary for minimally competent
practice. For example, a lawyer who repeatedly provides legal services that are
inadequate or who repeatedly provides legal services that are unnecessary is not
fulfilling his or her duty to be competent. This pattern of behavior does not have
to be the result of a dishonest or sinister motive, nor does it have to result in
damages to a client giving rise to a civil claim for malpractice in order to cast
doubt on the lawyer’s ability to fulfill his or her professional responsibilities.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES
RPC 198. Opinion explores the ethical responsibilities of stand-by defense

counsel who are instructed to take over the defense in a capital murder case with-
out an opportunity to prepare. 

RPC 199. Opinion addresses the ethical responsibilities of a lawyer appoint-
ed to represent a criminal defendant in a capital case who, in good faith, believes
he lacks the experience and ability to represent the defendant competently. 

RPC 216. A lawyer may use the services of a nonlawyer independent con-
tractor to search a title provided the nonlawyer is properly supervised by the
lawyer.

99 FEO 12. Opinion rules that when a lawyer appears with a debtor at a
meeting of creditors in a bankruptcy proceeding as a favor to the debtor's lawyer,
the lawyer is representing the debtor and all of the ethical obligations attendant
to legal representation apply.

2002 FEO 5. Opinion rules that whether electronic mail should be
retained as a part of a client's file is a legal decision to be made by the lawyer.

CASE  NOTES
Cited in State v. Rogers, 352 N.C. 119, 529 S.E.2d 671 (2000).  

RULE  1.2:  SCOPE  OF  REPRESENTATION  AND  ALLOCATION
OF  AUTHORITY  BETWEEN  CLIENT  AND  LAWYER  

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client’s deci-
sions concerning the objectives of representation and, as required by Rule 1.4,
shall consult with the client as to the means by which they are to be pursued. A
lawyer may take such action on behalf of the client as is impliedly authorized to
carry out the representation. 

(1) A lawyer shall abide by a client’s decision whether to settle a matter. In a
criminal case, the lawyer shall abide by the client’s decision, after consulta-
tion with the lawyer, as to a plea to be entered, whether to waive jury trial
and whether the client will testify.
(2) A lawyer does not violate this rule by acceding to reasonable requests of
opposing counsel that do not prejudice the rights of a client, by being punc-
tual in fulfilling all professional commitments, by avoiding offensive tactics,
or by treating with courtesy and consideration all persons involved in the
legal process.
(3) In the representation of a client, a lawyer may exercise his or her profes-

sional judgment to waive or fail to assert a right or position of the client.
(b) A lawyer’s representation of a client, including representation by appoint-

ment, does not constitute an endorsement of the client’s political, economic,
social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is rea-
sonable under the circumstances.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct
that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the
legal consequences of any proposed course of conduct with a client and may
counsel or assist a client to make a good faith effort to determine the validity,
scope, meaning or application of the law.

Comment
Allocation of Authority between Client and Lawyer
[1] Paragraph (a) confers upon the client the ultimate authority to determine

the purposes to be served by legal representation, within the limits imposed by
law and the lawyer’s professional obligations. The decisions specified in para-
graph (a), such as whether to settle a civil matter, must also be made by the
client. See Rule 1.4(a)(1) for the lawyer’s duty to communicate with the client
about such decisions. With respect to the means by which the client’s objectives
are to be pursued, the lawyer shall consult with the client as required by Rule
1.4(a)(2) and may take such action as is impliedly authorized to carry out the
representation. Lawyers are encouraged to treat opposing counsel with courtesy
and to cooperate with opposing counsel when it will not prevent or unduly hin-
der the pursuit of the objective of the representation. To this end, a lawyer may
waive a right or fail to assert a position of a client without first obtaining the
client’s consent. For example, a lawyer may consent to an extension of time for
the opposing party to file pleadings or discovery without obtaining the client’s
consent.

[2] On occasion, however, a lawyer and a client may disagree about the
means to be used to accomplish the client’s objectives. Clients normally defer to
the special knowledge and skill of their lawyer with respect to the means to be
used to accomplish their objectives, particularly with respect to technical, legal
and tactical matters. Conversely, lawyers usually defer to the client regarding
such questions as the expense to be incurred and concern for third persons who
might be adversely affected. Because of the varied nature of the matters about
which a lawyer and client might disagree and because the actions in question
may implicate the interests of a tribunal or other persons, this Rule does not pre-
scribe how such disagreements are to be resolved. Other law, however, may be
applicable and should be consulted by the lawyer. The lawyer should also con-
sult with the client and seek a mutually acceptable resolution of the disagree-
ment. If such efforts are unavailing and the lawyer has a fundamental disagree-
ment with the client, the lawyer may withdraw from the representation. See
Rule 1.16(b)(4). Conversely, the client may resolve the disagreement by dis-
charging the lawyer. See Rule 1.16(a)(3).

[3] At the outset of a representation, the client may authorize the lawyer to
take specific action on the client’s behalf without further consultation. Absent a
material change in circumstances and subject to Rule 1.4, a lawyer may rely on
such an advance authorization. The client may, however, revoke such authority
at any time.

[4] In a case in which the client appears to be suffering diminished capaci-
ty, the lawyer’s duty to abide by the client’s decisions is to be guided by reference
to Rule 1.14.

Independence from Client’s Views or Activities
[5] Legal representation should not be denied to people who are unable to

afford legal services, or whose cause is controversial or the subject of popular dis-
approval. By the same token, representing a client does not constitute approval
of the client’s views or activities.

Agreements Limiting Scope of Representation
[6] The scope of services to be provided by a lawyer may be limited by agree-

ment with the client or by the terms under which the lawyer’s services are made
available to the client. When a lawyer has been retained by an insurer to repre-
sent an insured, for example, the representation may be limited to matters relat-
ed to the insurance coverage. A limited representation may be appropriate
because the client has limited objectives for the representation. In addition, the
terms upon which representation is undertaken may exclude specific means that
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might otherwise be used to accomplish the client’s objectives. Such limitations
may exclude actions that the client thinks are too costly or that the lawyer
regards as repugnant or imprudent.

[7] Although this Rule affords the lawyer and client substantial latitude to
limit the representation, the limitation must be reasonable under the circum-
stances. If, for example, a client’s objective is limited to securing general infor-
mation about the law the client needs in order to handle a common and typi-
cally uncomplicated legal problem, the lawyer and client may agree that the
lawyer’s services will be limited to a brief telephone consultation. Such a limita-
tion, however, would not be reasonable if the time allotted was not sufficient to
yield advice upon which the client could rely. Although an agreement for a lim-
ited representation does not exempt a lawyer from the duty to provide compe-
tent representation, the limitation is a factor to be considered when determin-
ing the legal knowledge, skill, thoroughness and preparation reasonably neces-
sary for the representation. See Rule 1.1.

[8] Although paragraph (c) does not require that the client’s informed con-
sent to a limited representation be in writing, a specification of the scope of rep-
resentation will normally be a necessary part of any written communication of
the rate or basis of the lawyer’s fee. See Rule 1.0(f) for the definition of
“informed consent.”

[9] All agreements concerning a lawyer’s representation of a client must
accord with the Rules of Professional Conduct and other law. See, e.g., Rules 1.1,
1.8 and 5.6.

Criminal, Fraudulent and Prohibited Transactions 
[10] Paragraph (d) prohibits a lawyer from knowingly counseling or assist-

ing a client to commit a crime or fraud. This prohibition, however, does not pre-
clude the lawyer from giving an honest opinion about the actual consequences
that appear likely to result from a client’s conduct. Nor does the fact that a client
uses advice in a course of action that is criminal or fraudulent of itself make a
lawyer a party to the course of action. There is a critical distinction between pre-
senting an analysis of legal aspects of questionable conduct and recommending
the means by which a crime or fraud might be committed with impunity. There
is also a distinction between giving a client legitimate advice about asset protec-
tion and assisting in the illegal or fraudulent conveyance of assets.

[11] When the client’s course of action has already begun and is continuing,
the lawyer’s responsibility is especially delicate. The lawyer is required to avoid
assisting the client, for example, by drafting or delivering documents that the
lawyer knows are fraudulent or by suggesting how the wrongdoing might be
concealed. A lawyer may not continue assisting a client in conduct that the
lawyer originally supposed was legally proper but then discovers is criminal or
fraudulent. The lawyer must, therefore, withdraw from the representation of the
client in the matter. See Rule 1.16(a). In some cases, withdrawal alone might be
insufficient. It may be necessary for the lawyer to give notice of the fact of with-
drawal and to disaffirm any opinion, document, affirmation or the like. In
extreme cases, substantive law may require a lawyer to disclose information relat-
ing to the representation to avoid being deemed to have assisted the client’s
crime or fraud. See Rule 4.1.

[12] Where the client is a fiduciary, the lawyer may be charged with special
obligations in dealings with a beneficiary.

[13] Paragraph (d) applies whether or not the defrauded party is a party to
the transaction. Hence, a lawyer must not participate in a transaction to effec-
tuate criminal or fraudulent avoidance of tax liability. Paragraph (d) does not
preclude undertaking a criminal defense incident to a general retainer for legal
services to a lawful enterprise. The last clause of paragraph (d) recognizes that
determining the validity or interpretation of a statute or regulation may require
a course of action involving disobedience of the statute or regulation or of the
interpretation placed upon it by governmental authorities.

[14] If a lawyer comes to know or reasonably should know that a client
expects assistance not permitted by the Rules of Professional Conduct or other
law or if the lawyer intends to act contrary to the client’s instructions, the lawyer
must consult with the client regarding the limitations on the lawyer’s conduct.
See Rule 1.4(a)(5).

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 110. An attorney may not advise client to seek a Dominican divorce

knowing that the client will return immediately to North Carolina and continue
residence. 

RPC 44. A closing attorney must follow the lender's closing instruction that
closing documents be recorded prior to disbursement. 

RPC 103. A lawyer for the insured and the insurer may not enter voluntary
dismissal of the insured's counterclaim without the insured's consent. 

RPC 118. An attorney should not waive the statute of limitations without the
client's consent. 

RPC 129. Prosecutors and defense attorneys may negotiate plea agreements
in which appellate and post-conviction rights are waived, except in regard to alle-
gations of ineffective assistance of counsel or prosecutorial misconduct. 

RPC 145. A lawyer may not include language in an employment agreement
that divests the client of her exclusive authority to settle a civil case. 

RPC 172. A lawyer retained by an insurer to defend its insured is not required
to represent the insured on a compulsory counterclaim provided the lawyer
apprises the insured of the counterclaim in sufficient time to retain separate coun-
sel. 

RPC 208. A lawyer should avoid offensive trial tactics and treat others with
courtesy by attempting to ascertain the reason for the opposing party's failure to
respond to a notice of hearing where there has been no prior lack of diligence or
responsiveness on the part of opposing counsel. 

RPC 212. A lawyer may contact an opposing lawyer who failed to file an
answer on time to remind the other lawyer of the error and to give the other
lawyer a last opportunity to file the pleading. 

RPC 220. A lawyer should seek the court's permission to listen to a tape
recording of a telephone conversation of his or her client made by a third party
if listening to the tape recording would otherwise be a violation of the law. 

RPC 223. When a lawyer's reasonable attempts to locate a client are unsuc-
cessful, the client's disappearance constitutes a constructive discharge of the
lawyer requiring the lawyer's withdrawal from the representation. 

RPC 240. A lawyer may decline to represent a client on a property damage
claim while agreeing to represent the client on a personal injury claim arising out
of a motor vehicle accident provided the limited representation will not adverse-
ly affect the client's representation on the personal injury claim and the client
consents after full disclosure. 

RPC 252. A lawyer in receipt of materials that appear on their face to be sub-
ject to the attorney-client privilege or otherwise confidential, which were inad-
vertently sent to the lawyer by the opposing party or opposing counsel, should
refrain from examining the materials and return them to the sender.

98 FEO 2. Opinion rules that a lawyer may explain the effect of service of
process to a client but may not advise a client to evade service of process.

99 FEO 12. Opinion rules that when a lawyer appears with a debtor at a
meeting of creditors in a bankruptcy proceeding as a favor to the debtor's lawyer,
the lawyer is representing the debtor and all of the ethical obligations attendant
to legal representation apply.

2002 FEO 1. Opinion rules that, in a petition to a court for an award of an
attorney's fee, a lawyer must disclose that the client paid a discounted hourly
rate for legal services as a result of the client's membership in a prepaid or group
legal services plan.

2003 FEO 2. Opinion rules that a lawyer must report a violation of the
Rules of Professional Conduct as required by Rule 8.3(a) even if the lawyer’s
unethical conduct stems from mental impairment (including substance
abuse).

2003 FEO 7. Opinion rules that a lawyer may not prepare a power of attor-
ney for the benefit of the principal at the request of another individual or third-
party payer without consulting with, exercising independent professional judg-
ment on behalf of, and obtaining consent from the principal. 

CASE  NOTES
Law Firm as Interested Party. - Law firm which had no contact with defen-

dant/phony psychiatric resident accused of sexual misconduct with client and
which had not been authorized by him to undertake his representation lacked the
authority under subsection (a) of this rule to represent him on a limited basis, but
could intervene under § 1A-1, Rule 24(a)(2) as an interested party to protect its
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interests. Dunkley v. Shoemate, 350 N.C. 573, 515 S.E.2d 442 (1999). 

RULE  1.3:  DILIGENCE
A lawyer shall act with reasonable diligence and promptness in representing

a client.

Comment
[1] A lawyer should pursue a matter on behalf of a client despite opposition,

obstruction or personal inconvenience to the lawyer, and take whatever lawful
and ethical measures are required to vindicate a client’s cause or endeavor. A
lawyer must also act with commitment and dedication to the interests of the
client and with zeal in advocacy upon the client’s behalf. A lawyer is not bound,
however, to press for every advantage that might be realized for a client. For
example, a lawyer may have authority to exercise professional discretion in deter-
mining the means by which a matter should be pursued. See Rule 1.2. The
lawyer’s duty to act with reasonable diligence does not require the use of offen-
sive tactics or preclude the treating of all persons involved in the legal process
with courtesy and respect.

[2] A lawyer’s work load must be controlled so that each matter can be han-
dled competently.

[3] Perhaps no professional shortcoming is more widely resented than pro-
crastination. A client’s interests often can be adversely affected by the passage of
time or the change of conditions. In extreme instances, as when a lawyer over-
looks a statute of limitations, the client’s legal position may be destroyed. Even
when the client’s interests are not affected in substance, however, unreasonable
delay can cause a client needless anxiety and undermine confidence in the
lawyer’s trustworthiness. A lawyer’s duty to act with reasonable promptness,
however, does not preclude the lawyer from agreeing to a reasonable request for
a postponement that will not prejudice the lawyer’s client.

[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer
should carry through to conclusion all matters undertaken for a client. If a
lawyer’s employment is limited to a specific matter, the relationship terminates
when the matter has been resolved. If a lawyer has served a client over a sub-
stantial period in a variety of matters, the client sometimes may assume that the
lawyer will continue to serve on a continuing basis unless the lawyer gives notice
of withdrawal. Doubt about whether a client-lawyer relationship still exists
should be clarified by the lawyer, preferably in writing, so that the client will not
mistakenly suppose the lawyer is looking after the client’s affairs when the lawyer
has ceased to do so. For example, if a lawyer has handled a judicial or adminis-
trative proceeding that produced a result adverse to the client and the lawyer and
the client have not agreed that the lawyer will handle the matter on appeal, the
lawyer must consult with the client about the possibility of appeal before relin-
quishing responsibility for the matter. See Rule 1.4(a)(2). Whether the lawyer is
obligated to prosecute the appeal for the client depends on the scope of the rep-
resentation the lawyer has agreed to provide to the client. See Rule 1.2.

[5] To prevent neglect of client matters in the event of a sole practitioner’s
death or disability, the duty of diligence may require that each sole practitioner
prepare a plan, in conformity with applicable rules, that designates another
competent lawyer to review client files, notify each client of the lawyer’s death
or disability, and determine whether there is a need for immediate protective
action. Cf. 27 N.C.A.C. 1B, .0122 (providing for court appointment of a lawyer
to inventory files and take other protective action to protect the interests of the
clients of a lawyer who has disappeared or is deceased or disabled). 

Distinguishing Professional Negligence
[6] Conduct that may constitute professional malpractice does not necessar-

ily constitute a violation of the ethical duty to represent a client diligently.
Generally speaking, a single instance of unaggravated negligence does not war-
rant discipline. For example, missing a statute of limitations may form the basis
for a claim of professional malpractice. However, where the failure to file the
complaint in a timely manner is due to inadvertence or a simple mistake such
as mislaying the papers or miscalculating the date upon which the statute of lim-
itations will run, absent some other aggravating factor, such an incident will not
generally constitute a violation of this rule.

[7] Conduct sufficient to warrant the imposition of professional discipline is
typically characterized by the element of intent or scienter manifested when a
lawyer knowingly or recklessly disregards his or her obligations. Breach of the

duty of diligence sufficient to warrant professional discipline occurs when a
lawyer consistently fails to carry out the obligations that the lawyer has assumed
for his or her clients. A pattern of delay, procrastination, carelessness, and for-
getfulness regarding client matters indicates a knowing or reckless disregard for
the lawyer’s professional duties. For example, a lawyer who habitually misses fil-
ing deadlines and court dates is not taking his or her professional responsibili-
ties seriously. A pattern of negligent conduct is not excused by a burdensome
case load or inadequate office procedures.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
RPC 48. Opinion outlines professional responsibilities of lawyers involved in

a law firm dissolution. 
99 FEO 5. Opinion rules that whether the lawyer for a residential real estate

closing must obtain the cancellation of record of a prior deed of trust depends
upon the agreement of the parties.

CASE NOTES
Failure to Seek Appellate Review. - Appointed counsel who failed to seek

appellate review in four criminal cases held in violation of the disciplinary rule.
In re Robinson, 39 N.C. App. 345, 250 S.E.2d 79 (1979). 

Failure to Perfect Appeal. - The failure of the respondent attorney to perfect
an appeal in a criminal case in which the sentence of death had been imposed
was a violation of the disciplinary rule. In re Dale, 39 N.C. App. 370, 250 S.E.2d
82, appeal dismissed, 296 N.C. 584, 254 S.E.2d 30 (1979). 

RULE  1.4:  COMMUNICATION
(a) A lawyer shall:
(1) promptly inform the client of any decision or circumstance with respect
to which the client’s informed consent, as defined in Rule 1.0(f), is required
by these Rules; 
(2) reasonably consult with the client about the means by which the client’s
objectives are to be accomplished;
(3) keep the client reasonably informed about the status of the matter; 
(4) promptly comply with reasonable requests for information; and
(5) consult with the client about any relevant limitation on the lawyer’s con-
duct when the lawyer knows that the client expects assistance not permitted
by the Rules of Professional Conduct or other law.
(b) A lawyer shall explain a matter to the extent reasonably necessary to per-

mit the client to make informed decisions regarding the representation.

Comment
[1] Reasonable communication between the lawyer and the client is neces-

sary for the client effectively to participate in the representation.
Communicating with Client
[2] If these Rules require that a particular decision about the representation

be made by the client, paragraph (a)(1) requires that the lawyer promptly con-
sult with and secure the client’s consent prior to taking action unless prior dis-
cussions with the client have resolved what action the client wants the lawyer to
take. For example, a lawyer who receives from opposing counsel an offer of set-
tlement in a civil controversy or a proffered plea bargain in a criminal case must
promptly inform the client of its substance unless the client has previously indi-
cated that the proposal will be acceptable or unacceptable or has authorized the
lawyer to accept or to reject the offer. See Rule 1.2(a).

[3] Paragraph (a)(2) requires the lawyer to consult with the client about the
means to be used to accomplish the client’s objectives. In some situations -
depending on both the importance of the action under consideration and the
feasibility of consulting with the client - this duty will require consultation prior
to taking action. In other circumstances, such as during a trial when an imme-
diate decision must be made, the exigency of the situation may require the
lawyer to act without prior consultation. In such cases the lawyer must nonethe-
less act reasonably to inform the client of actions the lawyer has taken on the
client’s behalf. Additionally, paragraph (a)(3) requires that the lawyer keep the
client reasonably informed about the status of the matter, such as significant
developments affecting the timing or the substance of the representation.
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[4] A lawyer’s regular communication with clients will minimize the occa-
sions on which a client will need to request information concerning the repre-
sentation. When a client makes a reasonable request for information, however,
paragraph (a)(4) requires prompt compliance with the request, or if a prompt
response is not feasible, that the lawyer, or a member of the lawyer’s staff,
acknowledge receipt of the request and advise the client when a response may
be expected. Client telephone calls should be promptly returned or acknowl-
edged.

Explaining Matters
[5] The client should have sufficient information to participate intelligently

in decisions concerning the objectives of the representation and the means by
which they are to be pursued, to the extent the client is willing and able to do
so. Adequacy of communication depends in part on the kind of advice or assis-
tance that is involved. For example, when there is time to explain a proposal
made in a negotiation, the lawyer should review all important provisions with
the client before proceeding to an agreement. In litigation a lawyer should
explain the general strategy and prospects of success and ordinarily should con-
sult the client on tactics that are likely to result in significant expense or to injure
or coerce others. On the other hand, a lawyer ordinarily will not be expected to
describe trial or negotiation strategy in detail. The guiding principle is that the
lawyer should fulfill reasonable client expectations for information consistent
with the duty to act in the client’s best interests, and the client’s overall require-
ments as to the character of representation. In certain circumstances, such as
when a lawyer asks a client to consent to a representation affected by a conflict
of interest, the client must give informed consent, as defined in Rule 1.0(f).

[6] Ordinarily, the information to be provided is that appropriate for a client
who is a comprehending and responsible adult. However, fully informing the
client according to this standard may be impracticable, for example, where the
client is a child or suffers from diminished capacity. See Rule 1.14. When the
client is an organization or group, it is often impossible or inappropriate to
inform every one of its members about its legal affairs; ordinarily, the lawyer
should address communications to the appropriate officials of the organization.
See Rule 1.13. Where many routine matters are involved, a system of limited or
occasional reporting may be arranged with the client. 

Withholding Information
[7] In some circumstances, a lawyer may be justified in delaying transmis-

sion of information when the client would be likely to react imprudently to an
immediate communication. Thus, a lawyer might withhold a psychiatric diag-
nosis of a client when the examining psychiatrist indicates that disclosure would
harm the client. A lawyer may not withhold information to serve the lawyer’s
own interest or convenience or the interests or convenience of another person.
Rules or court orders governing litigation may provide that information sup-
plied to a lawyer may not be disclosed to the client. Rule 3.4(c) directs compli-
ance with such rules or orders.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
RPC 48. Opinion outlines professional responsibilities of lawyers involved in

a law firm dissolution. 
RPC 91. An attorney employed by the insurer to represent the insured and

its own interests may not send the insurer a letter on behalf of the insured
demanding settlement within the policy limits but must inform insurer of
insured's wishes. 

RPC 92. An attorney representing both the insurer and the insured need not
surrender to the insured copies of all correspondence concerning the case
between herself and the insurer. 

RPC 99. A lawyer may tack onto an existing title insurance policy if such is
disclosed to the client prior to undertaking the representation. 

RPC 111. An attorney retained by a liability insurer to defend its insured may
not advise insured or insurer regarding the plaintiff's offer to limit the insured's
liability in exchange for consent to an amendment of the complaint to add a
punitive damages claim but must communicate the proposal to both clients.

RPC 112. An attorney retained by an insurer to defend its insured may not
advise insurer or insured regarding the plaintiff's offer to limit the insured's lia-
bility in exchange for an admission of liability but must communicate the pro-

posal to both clients.
RPC 129. Prosecution and defense attorneys may negotiate plea agreements

in which appellate and post-conviction rights are waived, except in regard to alle-
gations of ineffective assistance of counsel or prosecutorial misconduct. Defense
attorney must explain the consequences to the client.

RPC 156. An attorney who has been retained by an insurance company to
represent an insured must inform and advise the insured to the degree necessary
for the insured to make informed decisions about future representation when the
insurance company pays its entire coverage and is released from further liability
or obligation to participate in the defense under the provisions of N.C.G.S. 20-
279.21(b)(4). 

RPC 172. A lawyer retained by an insurer to defend its insured is not required
to represent the insured on a compulsory counterclaim provided the lawyer
apprises the insured of the counterclaim in sufficient time to retain separate coun-
sel. 

99 FEO 12. Opinion rules that when a lawyer appears with a debtor at a
meeting of creditors in a bankruptcy proceeding as a favor to the debtor's lawyer,
the lawyer is representing the debtor and all of the ethical obligations attendant
to legal representation apply.

CASE  NOTES
Failure to Notify Client of Dates. - The attorney violated the Code of

Professional Responsibility by failing to notify the client of court dates. North
Carolina State Bar v. Frazier, 62 N.C. App. 172, 302 S.E.2d 648, appeal dis-
missed, 308 N.C. 677, 303 S.E.2d 546 (1983). 

A lawyer is ethically bound to advise his client of a plea bargain offer. State v.
Simmons, 65 N.C. App. 294, 309 S.E.2d 493 (1983). 

RULE  1.5:  FEES
(a) A lawyer shall not make an agreement for, charge, or collect an illegal or

clearly excessive fee or charge or collect a clearly excessive amount for expenses.
The factors to be considered in determining whether a fee is clearly excessive
include the following:

(1) the time and labor required, the novelty and difficulty of the questions
involved, and the skill requisite to perform the legal service properly;
(2) the likelihood, if apparent to the client, that the acceptance of the par-
ticular employment will preclude other employment by the lawyer;
(3) the fee customarily charged in the locality for similar legal services;
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the client;
(7) the experience, reputation, and ability of the lawyer or lawyers perform-
ing the services; and
(8) whether the fee is fixed or contingent.
(b) When the lawyer has not regularly represented the client, the scope of

the representation and the basis or rate of the fee and expenses for which the
client will be responsible shall be communicated to the client, preferably in writ-
ing, before or within a reasonable time after commencing the representation.

(c) A fee may be contingent on the outcome of the matter for which the
service is rendered, except in a matter in which a contingent fee is prohibited by
paragraph (d) or other law. A contingent fee agreement shall be in a writing
signed by the client and shall state the method by which the fee is to be deter-
mined, including the percentage or percentages that shall accrue to the lawyer
in the event of settlement, trial or appeal; litigation and other expenses to be
deducted from the recovery; and whether such expenses are to be deducted
before or after the contingent fee is calculated. The agreement must clearly noti-
fy the client of any expenses for which the client will be liable whether or not
the client is the prevailing party. Upon conclusion of a contingent fee matter,
the lawyer shall provide the client with a written statement stating the outcome
of the matter and, if there is a recovery, showing the remittance to the client and
the method of its determination. 

(d) A lawyer shall not enter into an arrangement for, charge, or collect:
(1) a contingent fee for representing a defendant in a criminal case; howev-
er, a lawyer may charge and collect a contingent fee for representation in a
criminal or civil asset forfeiture proceeding if not otherwise prohibited by
law; or
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(2) a contingent fee in a civil case in which such a fee is prohibited by law.
(e) A division of a fee between lawyers who are not in the same firm may

be made only if:
(1) the division is in proportion to the services performed by each lawyer or
each lawyer assumes joint responsibility for the representation; 
(2) the client agrees to the arrangement, including the share each lawyer will
receive, and the agreement is confirmed in writing; and
(3) the total fee is reasonable.
(f) Any lawyer having a dispute with a client regarding a fee for legal servic-

es must:
(1) make reasonable efforts to advise his or her client of the existence of the
North Carolina State Bar’s program of fee dispute resolution at least 30 days
prior to initiating legal proceedings to collect the disputed fee; and
(2) participate in good faith in the fee dispute resolution process if the client
submits a proper request.

Comment
Appropriate Fees and Expenses
[1] Paragraph (a) requires that lawyers charge fees that are not clearly exces-

sive under the circumstances. The factors specified in (1) through (8) are not
exclusive. Nor will each factor be relevant in each instance. Paragraph (a) also
requires that expenses for which the client will be charged must not be clearly
excessive. A lawyer may seek reimbursement for expenses for in-house services,
such as copying, or for other expenses incurred in-house, such as telephone
charges, either by charging a reasonable amount to which the client has agreed
in advance or by charging an amount that reasonably reflects the cost incurred
by the lawyer.

Basis or Rate of Fee
[2] When the lawyer has regularly represented a client, an understanding will

have ordinarily evolved concerning the basis or rate of the fee and the expenses
for which the client will be responsible. In a new client-lawyer relationship,
however, a written understanding as to fees and expenses should be promptly
established. Generally, furnishing the client with a simple memorandum or
copy of the lawyer’s customary fee arrangements will suffice, provided that the
writing states the general nature of the legal services to be provided, the basis,
rate or total amount of the fee and whether and to what extent the client will be
responsible for any costs, expenses or disbursements in the course of the repre-
sentation. A written statement concerning the terms of the engagement reduces
the possibility of misunderstanding. 

[3] Contingent fees, like any other fees, are subject to the standard of para-
graph (a) of this Rule. In determining whether a particular contingent fee is
clearly excessive, or whether it is reasonable to charge any form of contingent
fee, a lawyer must consider the factors that are relevant under the circumstances.
Applicable law may impose limitations on contingent fees, such as a ceiling on
the percentage allowable, or may require a lawyer to offer clients an alternative
basis for the fee. Applicable law also may apply to situations other than a con-
tingent fee, for example, government regulations regarding fees in certain tax
matters.

Terms of Payment
[4] A lawyer may require advance payment of a fee, but is obliged to return

any unearned portion. See Rule 1.16(d). This does not apply when the advance
payment is a true retainer to reserve services rather than an advance to secure the
payment of fees yet to be earned. A lawyer may accept property in payment for
services, such as an ownership interest in an enterprise, provided this does not
involve acquisition of a proprietary interest in the cause of action or subject mat-
ter of the litigation contrary to Rule 1.8 (i). However, a fee paid in property
instead of money may be subject to the requirements of Rule 1.8(a) because
such fees often have the essential qualities of a business transaction with the
client.

[5] Once a fee agreement has been reached between attorney and client, the
attorney has an ethical obligation to fulfill the contract and represent the client’s
best interests regardless of whether the lawyer has struck an unfavorable bargain.
An attorney may seek to renegotiate the fee agreement in light of changed cir-
cumstances or for other good cause, but the attorney may not abandon or
threaten to abandon the client to cut the attorney’s losses or to coerce an addi-
tional or higher fee. Any fee contract made or remade during the existence of

the attorney-client relationship must be reasonable and freely and fairly made by
the client having full knowledge of all material circumstances incident to the
agreement. If a dispute later arises concerning the fee, the burden of proving rea-
sonableness and fairness will be upon the lawyer. 

[6] An agreement may not be made whose terms might induce the lawyer
improperly to curtail services for the client or perform them in a way contrary
to the client’s interest. For example, a lawyer should not enter into an agreement
whereby services are to be provided only up to a stated amount when it is fore-
seeable that more extensive services probably will be required, unless the situa-
tion is adequately explained to the client. Otherwise, the client might have to
bargain for further assistance in the midst of a proceeding or transaction.
However, it is proper to define the extent of services in light of the client’s abil-
ity to pay. A lawyer should not exploit a fee arrangement based primarily on
hourly charges by using wasteful procedures. 

Prohibited Contingent Fees
[7] Paragraph (d) prohibits a lawyer from charging a contingent fee in a

domestic relations matter when payment is contingent upon the securing of a
divorce or upon the amount of alimony or support to be obtained. This provi-
sion does not preclude a contract for a contingent fee for legal representation in
connection with the recovery of post-judgment balances due under support,
alimony or other financial orders because such contracts do not implicate the
same policy concerns.

Division of Fee
[8] A division of fee is a single billing to a client covering the fee of two or

more lawyers who are not in the same firm. A division of fee facilitates associa-
tion of more than one lawyer in a matter in which neither alone could serve the
client as well, and most often is used when the fee is contingent and the divi-
sion is between a referring lawyer and a trial specialist. Paragraph (e) permits the
lawyers to divide a fee either on the basis of the proportion of services they ren-
der or if each lawyer assumes responsibility for the representation as a whole. In
addition, the client must agree to the arrangement, including the share that each
lawyer is to receive, and the agreement must be confirmed in writing. A lawyer
may divide a fee with an out-of-state lawyer who refers a matter to the lawyer if
the conditions of paragraph (e) are satisfied. Contingent fee agreements must be
in a writing signed by the client and must otherwise comply with paragraph (c)
of this Rule. Joint responsibility for the representation entails financial and eth-
ical responsibility for the representation as if the lawyers were associated in a
partnership. A lawyer should only refer a matter to a lawyer whom the referring
lawyer reasonably believes is competent to handle the matter. See Rule 1.1.

[9] Paragraph (e) does not prohibit or regulate division of fees to be received
in the future for work done when lawyers were previously associated in a law
firm.

Disputes over Fees
[10] Participation in the fee dispute resolution program of the North

Carolina State Bar is mandatory when a client requests resolution of a disputed
fee. Before filing an action to collect a disputed fee, the client must be advised
of the fee dispute resolution program. Notification must occur not only when
there is a specific issue in dispute, but also when the client simply fails to pay.
However, when the client expressly acknowledges liability for the specific
amount of the bill and states that he or she cannot presently pay the bill, the fee
is not disputed and notification of the client is not required. In making reason-
able efforts to advise the client of the existence of the fee dispute resolution pro-
gram, it is preferable to address a written communication to the client at the
client’s last known address. If the address of the client is unknown, the lawyer
should use reasonable efforts to acquire the current address of the client.
Notification is not required in those instances where the State Bar does not have
jurisdiction over the fee dispute as set forth in 27 N.C.A.C. 1D, .0702.

[11] If fee dispute resolution is requested by a client, the lawyer must par-
ticipate in the resolution process in good faith. The State Bar program of fee dis-
pute resolution uses mediation to resolve fee disputes as an alternative to litiga-
tion. The lawyer must cooperate with the person who is charged with investi-
gating the dispute and with the person(s) appointed to mediate the dispute.
Further information on the fee dispute resolution program can be found at 27
N.C.A.C. 1D, .0700, et. seq. The lawyer should fully set forth his or her posi-
tion and support that position by appropriate documentation. 

[12] A lawyer may petition a tribunal for a legal fee if allowed by applicable
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law or, subject to the requirements for fee dispute resolution set forth in Rule
1.5(f), may bring an action against a client to collect a fee. The tribunal’s deter-
mination of the merit of the petition or the claim is reached by an application
of law to fact and not by the application of this Rule. Therefore, a tribunal’s
reduction or denial of a petition or claim for a fee is not evidence that the fee
request violates this Rule and is not admissible in a disciplinary proceeding
brought under this Rule. 

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 11. An attorney may accept an interest in land as a fee for title exami-

nation and representation in an action to clear title. 
CPR 37. An attorney may charge interest on delinquent accounts. 
CPR 47. A Legal Aid Society may receive fees awarded by the court. 
CPR 54. An attorney may submit a fee schedule to a savings and loan asso-

ciation. 
CPR 79. An attorney serving as a trustee in bankruptcy or as a fiduciary in

state proceedings may receive legal fees for acting as his own attorney. 
CPR 129. An attorney may accept payment of legal fees by credit card. 
CPR 312. Contingent fees may be charged in equitable distribution cases. 
CPR 375. An attorney may agree for his fee to be the interest earned on an

amount escrowed at a loan closing to guarantee completion of repairs. 
RPC 2. Contingent fees may be charged to collect liquidated amounts of past

due child support. 
RPC 7. An attorney may employ a collection agency to collect a past due fee

so long as the fee agreement out of which the account arose was permitted by law
and by the Rules of Professional Conduct; the lawyer, at the time the underlying
fee agreement was made, did not believe, and had no reason to believe, that he
was undertaking to represent a client who was unable to afford his services; the
legal services giving rise to the fee out of which the account arose have been com-
pleted so that the lawyer has no further responsibilities as the client's attorney;
there is no genuine dispute between the lawyer and the client about the existence,
amount, or delinquent status of the indebtedness; and the lawyer does not
believe, and has no reason to believe, that the agency which he employs will use
any illegal means to collect the account. 

RPC 35. An attorney may not charge an elevated contingent fee to collect
“med-pay” or any other claim with respect to which liability is clear and there is
no real dispute as to the amount due. 

RPC 50. A lawyer may charge nonrefundable retainers that are reasonable in
amount. (But see 2000 FEO 5)

RPC 52. Opinion describes circumstances under which a lawyer who has
been appointed to represent an indigent person may accept payment directly
from the client. 

RPC 106. Opinion discusses circumstances under which a refund of a pre-
paid fee is required. 

RPC 107. A lawyer and her client may agree to employ alternative dispute
resolution procedures to resolve disputes between themselves about legal fees. 

RPC 141. An attorney's contingent fee in a case resolved by a structured set-
tlement should, if paid in a lump sum, be calculated in terms of the settlement's
present value. 

RPC 148. A lawyer may not split a fee with another lawyer who does not
practice in her law firm unless the division is based upon the work done by each
lawyer or the client consents in writing, the fee is reasonable, and responsibility
is joint. 

RPC 155. An attorney may charge a contingent fee to collect delinquent
child support. 

RPC 158. A sum of money paid to a lawyer in advance to secure payment of
a fee which is yet to be earned and to which the lawyer is not entitled must be
deposited in the lawyer's trust account. 

RPC 166. A lawyer may seek to renegotiate a fee agreement with a client pro-
vided he does not abandon or threaten to abandon his client to cut his losses or
to coerce a higher fee. 

RPC 174. A legal fee for the collection of “med-pay” which is based upon the
amount collected is unreasonable. 

RPC 190. A lawyer who agreed to bill a client on the basis of hours expend-

ed may not bill the client on the same basis for reused work product. 
RPC 196. A law firm may not charge a clearly excessive fee for legal repre-

sentation even if the legal fee may be recovered from an opposing party. 
RPC 205. A lawyer may receive a fee for referring a case to another lawyer

provided that, by written agreement with the client, both lawyers assume respon-
sibility for the representation and the total fee is reasonable. 

RPC 222. Prior to the completion of legal services for a client, a lawyer may
not obtain a confession of judgment from a client to secure a fee. 

RPC 231. A lawyer may not collect a contingent fee on the reimbursement
paid to the client's medical insurance provider in addition to a contingent fee on
the gross recovery if the total fee received by the lawyer is clearly excessive. 

RPC 235. A lawyer may charge a client an hourly rate, or a flat rate, for his
or her services plus a contingent fee on the client's recovery provided the ultimate
fee paid by the client is not clearly excessive and the client is given an honest
assessment of the potential for recovery. 

RPC 247. Opinion provides guidelines for receipt of payment of earned and
unearned fees by electronic transfers.

97 FEO 4. Opinion provides that flat fees may be collected at the beginning
of a representation, treated as presently owed to the lawyer, and deposited into
the lawyer's general operating account or paid to the lawyer but that if a collect-
ed fee is clearly excessive under the circumstances of the representation a refund
to the client of some or all of the fee is required.

98 FEO 3. Opinion rules that, subject to the requirements of law, a lawyer
may add a finance charge to a client's account if the client fails to pay the balance
when due as agreed with the client.

98 FEO 9. Opinion rules that a lawyer may charge a client the actual cost of
retrieving a closed client file from storage, subject to certain conditions, provid-
ed the lawyer does not withhold the file to extract payment.

98 FEO 14. Opinion rules that a lawyer may participate in the solicitation of
funds from third parties to pay the legal fees of a client provided there is disclo-
sure to contributors and the funds are administered honestly.

99 FEO 1. Opinion rules that a lawyer may not accept a referral fee or solic-
itor's fee for referring a client to an investment advisor.

2000 FEO 5. Opinion rules that a lawyer may not tell a client that any fee
paid prior to the rendition of legal services is "nonrefundable" although, by agree-
ment with the client, a lawyer may collect a flat fee for legal services to be ren-
dered in the future and treat the fee as earned immediately upon receipt subject
to certain conditions.  

2000 FEO 7. Opinion rules that a lawyer may not charge the client a legal
fee for the time required to participate in the State Bar's fee dispute resolution
program.

2002 FEO 4. Opinion rules that a lawyer may collect a contingent fee and/or
a court-awarded attorney fee if consistent with the fee agreement with the client
but may not collect a clearly excessive total fee under any circumstance.

CASE  NOTES
Entitlement to Reasonable Value of Services. - An attorney discharged by his

client is entitled to recover the reasonable value of the services he has already ren-
dered. The reasonable value of such services is determined by the totality of the
circumstances of each case. O'Brien v. Plumides, 79 N.C. App. 159, 339 S.E.2d
54, cert. dismissed, 318 N.C. 409, 348 S.E.2d 805 (1986). 

Plaintiff ’s attorney brought an action to recover a contingent fee in a person-
al injury case where the client had discharged the attorney after he had begun
working on the client's case. The court held that the attorney was entitled to the
reasonable value of the services rendered before his discharge by the client.
Covington v. Rhodes, 38 N.C. App. 61, 247 S.E.2d 305 (1978), disc. rev. denied,
296 N.C. 410, 251 S.E.2d 468 (1979). 

Determination of Reasonable Fees. - Reasonable counsel fees may be deter-
mined in part by the amount of the verdict obtained in a condemnation pro-
ceeding in light of proposals made to the property owner prior to his employ-
ment of an attorney. The results obtained by an attorney are a legitimate consid-
eration in determining the amount of his fee. Redevelopment Comm'n v. Hyder,
20 N.C. App. 241, 201 S.E.2d 236 (1973). 

The court refused to issue a temporary restraining order where lawyer in fee
dispute with client failed to follow the procedures of this section and there was a
state court action pending. Parker v. United States, 948 F. Supp. 24 (E.D.N.C.
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1996). 
Contingent Fee Contracts in Domestic Cases. - A contingent fee contract for

legal services in a divorce, alimony or child support proceeding is void. Thompson
v. Thompson, 70 N.C. App. 147, 319 S.E.2d 315 (1984), rev'd on other grounds,
313 N.C. 313, 328 S.E.2d 288 (1985). 

Contingent Fee Contracts in Obtaining Equitable Distribution. - A contin-
gent fee contract for an attorney's services in obtaining an equitable distribution
is valid if the contract does not compensate the attorney for securing a divorce for
the same client. In Re Cooper, 81 N.C. App. 27, 344 S.E.2d 27 (1986). 

Contingent Contract Held Void. - Fee contract which provided that the
attorney would receive 20% of the total amount recovered in an action for alimo-
ny and child support was void as against public policy. Townsend v. Harris, 102
N.C. App. 131, 401 S.E.2d 132, appeal dismissed, 328 N.C. 734, 404 S.E.2d
877, cert. denied, 502 U.S. 919, 112 S. Ct. 329 116 L. Ed. 2d. 270 (1991). 

Quoted  in Robinson, Bradshaw & Hinson, P.A. v. Smith, 139 N.C. App. 1,
532 S.E.2d 815 (2000).

Cited in West ex rel. Farris v. Tilley, 120 N.C. App. 145, 461 S.E.2d 1 (1995). 

RULE  1.6:  CONFIDENTIALITY  OF  INFORMATION
(a) A lawyer shall not reveal information acquired during the professional

relationship with a client unless the client gives informed consent, the disclosure
is impliedly authorized in order to carry out the representation or the disclosure
is permitted by paragraph (b).

(b) A lawyer may reveal information protected from disclosure by paragraph
(a) to the extent the lawyer reasonably believes necessary:

(1) to comply with the Rules of Professional Conduct, the law or court
order;
(2) to prevent the commission of a crime by the client;
(3) to prevent reasonably certain death or bodily harm; 
(4) to prevent, mitigate, or rectify the consequences of a client’s criminal or
fraudulent act in the commission of which the lawyer’s services were used;
(5) to secure legal advice about the lawyer’s compliance with these Rules;
(6) to establish a claim or defense on behalf of the lawyer in a controversy
between the lawyer and the client; to establish a defense to a criminal charge
or civil claim against the lawyer based upon conduct in which the client was
involved; or to respond to allegations in any proceeding concerning the
lawyer’s representation of the client; or
(7) to comply with the rules of a lawyers’ or judges’ assistance program
approved by the North Carolina State Bar or the North Carolina Supreme
Court.
(c) The duty of confidentiality described in this Rule encompasses informa-

tion received by a lawyer then acting as an agent of a lawyers’ or judges’ assis-
tance program approved by the North Carolina State Bar or the North Carolina
Supreme Court regarding another lawyer or judge seeking assistance or to
whom assistance is being offered. For the purposes of this Rule, “client” refers to
lawyers seeking assistance from lawyers’ or judges’ assistance programs approved
by the North Carolina State Bar or the North Carolina Supreme Court.

Comment
[1] This Rule governs the disclosure by a lawyer of information relating to

the representation of a client acquired during the lawyer’s representation of the
client. See Rule 1.18 for the lawyer’s duties with respect to information provid-
ed to the lawyer by a prospective client, Rule 1.9(c)(2) for the lawyer’s duty not
to reveal information acquired during a lawyer’s prior representation of a former
client, and Rules 1.8(b) and 1.9(c)(1) for the lawyer’s duties with respect to the
use of such information to the disadvantage of clients and former clients.

[2] A fundamental principle in the client-lawyer relationship is that, in the
absence of the client’s informed consent, the lawyer must not reveal information
acquired during the representation. See Rule 1.0(f) for the definition of
informed consent. This contributes to the trust that is the hallmark of the client-
lawyer relationship. The client is thereby encouraged to seek legal assistance and
to communicate fully and frankly with the lawyer even as to embarrassing or
legally damaging subject matter. The lawyer needs this information to represent
the client effectively and, if necessary, to advise the client to refrain from wrong-
ful conduct. Almost without exception, clients come to lawyers in order to
determine their rights and what is, in the complex of laws and regulations,

deemed to be legal and correct. Based upon experience, lawyers know that
almost all clients follow the advice given, and the law is upheld.

[3] The principle of client-lawyer confidentiality is given effect by related
bodies of law: the attorney-client privilege, the work product doctrine and the
rule of confidentiality established in professional ethics. The attorney-client
privilege and work-product doctrine apply in judicial and other proceedings in
which a lawyer may be called as a witness or otherwise required to produce evi-
dence concerning a client. The rule of client-lawyer confidentiality applies in sit-
uations other than those where evidence is sought from the lawyer through
compulsion of law. The confidentiality rule, for example, applies not only to
matters communicated in confidence by the client but also to all information
acquired during the representation, whatever its source. A lawyer may not dis-
close such information except as authorized or required by the Rules of
Professional Conduct or other law. See also Scope.

[4] Paragraph (a) prohibits a lawyer from revealing information acquired
during the representation of a client. This prohibition also applies to disclosures
by a lawyer that do not in themselves reveal protected information but could
reasonably lead to the discovery of such information by a third person. A
lawyer’s use of a hypothetical to discuss issues relating to the representation is
permissible so long as there is no reasonable likelihood that the listener will be
able to ascertain the identity of the client or the situation involved.

Authorized Disclosure
[5] Except to the extent that the client’s instructions or special circumstances

limit that authority, a lawyer is impliedly authorized to make disclosures about
a client when appropriate in carrying out the representation. In some situations,
for example, a lawyer may be impliedly authorized to admit a fact that cannot
properly be disputed or to make a disclosure that facilitates a satisfactory con-
clusion to a matter. Lawyers in a firm may, in the course of the firm’s practice,
disclose to each other information relating to a client of the firm, unless the
client has instructed that particular information be confined to specified
lawyers.

Disclosure Adverse to Client
[6] Although the public interest is usually best served by a strict rule requir-

ing lawyers to preserve the confidentiality of information acquired during the
representation of their clients, the confidentiality rule is subject to limited excep-
tions. In becoming privy to information about a client, a lawyer may foresee that
the client intends to commit a crime. Paragraph (b)(2) recognizes that a lawyer
should be allowed to make a disclosure to avoid sacrificing the interests of the
potential victim in favor of preserving the client’s confidences when the client’s
purpose is wrongful. Similarly, paragraph (b)(3) recognizes the overriding value
of life and physical integrity and permits disclosure reasonably necessary to pre-
vent reasonably certain death or substantial bodily harm. Such harm is reason-
ably certain to occur if it will be suffered imminently or if there is a present and
substantial threat that a person will suffer such harm at a later date if the lawyer
fails to take action necessary to eliminate the threat. Thus, a lawyer who knows
that a client has accidentally discharged toxic waste into a town’s water supply
may reveal this information to the authorities if there is a present and substan-
tial risk that a person who drinks the water will contract a life-threatening or
debilitating disease and the lawyer’s disclosure is necessary to eliminate the threat
or reduce the number of victims.

[7] A lawyer may have been innocently involved in past conduct by a client
that was criminal or fraudulent. Even if the involvement was innocent, howev-
er, the fact remains that the lawyer’s professional services were made the instru-
ment of the client’s crime or fraud. The lawyer, therefore, has a legitimate inter-
est in being able to rectify the consequences of such conduct, and has the pro-
fessional right, although not a professional duty, to rectify the situation.
Exercising that right may require revealing information acquired during the rep-
resentation. Paragraph (b)(4) gives the lawyer professional discretion to reveal
such information to the extent necessary to accomplish rectification.

[8] Although paragraph (b)(2) does not require the lawyer to reveal the
client’s anticipated misconduct, the lawyer may not counsel or assist the client
in conduct the lawyer knows is criminal or fraudulent. See Rule 1.2(d). See also
Rule 1.16 with respect to the lawyer’s obligation or right to withdraw from the
representation of the client in such circumstances. Where the client is an organ-
ization, the lawyer may be in doubt whether contemplated conduct will actual-
ly be carried out by the organization. Where necessary to guide conduct in con-
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nection with this Rule, the lawyer may make inquiry within the organization as
indicated in Rule 1.13(b).

[9] Paragraph (b)(4) addresses the situation in which the lawyer does not
learn of the client’s crime or fraud until after it has been consummated.
Although the client no longer has the option of preventing disclosure by refrain-
ing from the wrongful conduct, there will be situations in which the loss suf-
fered by the affected person can be prevented, rectified or mitigated. In such sit-
uations, the lawyer may disclose information acquired during the representation
to the extent necessary to enable the affected persons to prevent or mitigate rea-
sonably certain losses or to attempt to recoup their losses. Paragraph (b)(4) does
not apply when a person who has committed a crime or fraud thereafter
employs a lawyer for representation concerning that offense.

[10] A lawyer’s confidentiality obligations do not preclude a lawyer from
securing confidential legal advice about the lawyer’s personal responsibility to
comply with these Rules. In most situations, disclosing information to secure
such advice will be impliedly authorized for the lawyer to carry out the repre-
sentation. Even when the disclosure is not impliedly authorized, paragraph
(b)(5) permits such disclosure because of the importance of a lawyer’s compli-
ance with the Rules of Professional Conduct.

[11] Where a legal claim or disciplinary charge alleges complicity of the
lawyer in a client’s conduct or other misconduct of the lawyer involving repre-
sentation of the client, the lawyer may respond to the extent the lawyer reason-
ably believes necessary to establish a defense. The same is true with respect to a
claim involving the conduct or representation of a former client. Such a charge
can arise in a civil, criminal, disciplinary or other proceeding and can be based
on a wrong allegedly committed by the lawyer against the client or on a wrong
alleged by a third person, for example, a person claiming to have been defraud-
ed by the lawyer and client acting together. The lawyer’s right to respond arises
when an assertion of such complicity has been made. Paragraph (b)(6) does not
require the lawyer to await the commencement of an action or proceeding that
charges such complicity, so that the defense may be established by responding
directly to a third party who has made such an assertion. The right to defend
also applies, of course, where a proceeding has been commenced

[12] A lawyer entitled to a fee is permitted by paragraph (b)(6) to prove the
services rendered in an action to collect it. This aspect of the rule expresses the
principle that the beneficiary of a fiduciary relationship may not exploit it to the
detriment of the fiduciary. 

[13] Other law may require that a lawyer disclose information about a client.
Whether such a law supersedes Rule 1.6 is a question of law beyond the scope
of these Rules. When disclosure of information acquired during the representa-
tion appears to be required by other law, the lawyer must discuss the matter with
the client to the extent required by Rule 1.4. If, however, the other law super-
sedes this Rule and requires disclosure, paragraph (b)(1) permits the lawyer to
make such disclosures as are necessary to comply with the law.

[14] Paragraph (b)(1) also permits compliance with a court order requiring
a lawyer to disclose information relating to a client’s representation. If a lawyer
is called as a witness to give testimony concerning a client or is otherwise ordered
to reveal information relating to the client’s representation, however, the lawyer
must, absent informed consent of the client to do otherwise, assert on behalf of
the client all nonfrivolous claims that the information sought is protected
against disclosure by the attorney-client privilege or other applicable law. In the
event of an adverse ruling, the lawyer must consult with the client about the pos-
sibility of appeal. See Rule 1.4. Unless review is sought, however, paragraph
(b)(1) permits the lawyer to comply with the court’s order.

[15] Paragraph (b) permits disclosure only to the extent the lawyer reason-
ably believes the disclosure is necessary to accomplish one of the purposes spec-
ified. Where practicable, the lawyer should first seek to persuade the client to
take suitable action to obviate the need for disclosure. In any case, a disclosure
adverse to the client’s interest should be no greater than the lawyer reasonably
believes necessary to accomplish the purpose. If the disclosure will be made in
connection with a judicial proceeding, the disclosure should be made in a man-
ner that limits access to the information to the tribunal or other persons having
a need to know it and appropriate protective orders or other arrangements
should be sought by the lawyer to the fullest extent practicable.

[16] Paragraph (b) permits but does not require the disclosure of informa-
tion acquired during a client’s representation to accomplish the purposes speci-

fied in paragraphs (b)(1) through (b)(7). In exercising the discretion conferred
by this Rule, the lawyer may consider such factors as the nature of the lawyer’s
relationship with the client and with those who might be injured by the client,
the lawyer’s own involvement in the transaction and factors that may extenuate
the conduct in question. When practical, the lawyer should first seek to per-
suade the client to take suitable action, making it unnecessary for the lawyer to
make any disclosure. A lawyer’s decision not to disclose as permitted by para-
graph (b) does not violate this Rule. Disclosure may be required, however, by
other Rules. Some Rules require disclosure only if such disclosure would be per-
mitted by paragraph (b). See Rules 1.2(d), 4.1(b), 8.1 and 8.3. Rule 3.3, on the
other hand, requires disclosure in some circumstances regardless of whether such
disclosure is permitted by this Rule. See Rule 3.3(c).

Acting Competently to Preserve Confidentiality
[17] A lawyer must act competently to safeguard information acquired dur-

ing the representation of a client against inadvertent or unauthorized disclosure
by the lawyer or other persons who are participating in the representation of the
client or who are subject to the lawyer’s supervision. See Rules 1.1, 5.1 and 5.3.

[18] When transmitting a communication that includes information
acquired during the representation of a client, the lawyer must take reasonable
precautions to prevent the information from coming into the hands of unin-
tended recipients. This duty, however, does not require that the lawyer use spe-
cial security measures if the method of communication affords a reasonable
expectation of privacy. Special circumstances, however, may warrant special pre-
cautions. Factors to be considered in determining the reasonableness of the
lawyer’s expectation of confidentiality include the sensitivity of the information
and the extent to which the privacy of the communication is protected by law
or by a confidentiality agreement. A client may require the lawyer to implement
special security measures not required by this Rule or may give informed con-
sent to the use of a means of communication that would otherwise be prohib-
ited by this Rule.

Former Client
[19] The duty of confidentiality continues after the client-lawyer relation-

ship has terminated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition
against using such information to the disadvantage of the former client.

Lawyer’s Assistance Program
[20] Information about a lawyer’s or judge’s misconduct or fitness may be

received by a lawyer in the course of that lawyer’s participation in an approved
lawyers’ or judges’ assistance program. In that circumstance, providing for the
confidentiality of such information encourages lawyers and judges to seek help
through such programs. Conversely, without such confidentiality, lawyers and
judges may hesitate to seek assistance, which may then result in harm to their
professional careers and injury to their clients and the public. The rule, there-
fore, requires that any information received by a lawyer on behalf of an approved
lawyers’ or judges’ assistance program be regarded as confidential and protected
from disclosure to the same extent as information received by a lawyer in any
conventional client-lawyer relationship.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 284. An attorney who, in the course of representing one spouse, obtains

confidential information bearing upon the criminal conduct of the other spouse
must not disclose such information. 

CPR 300. An attorney, after being discharged, cannot discuss the client's case
with the client's new attorney without the client's consent. 

CPR 313. An attorney may not voluntarily disclose confidential information
concerning a client's criminal record. 

CPR 362. An attorney may not disclose the perjury of his partner's client. 
CPR 374. Information concerning apparent tax fraud obtained by an attor-

ney employed by a fire insurer to depose insureds concerning claims is confiden-
tial and may not be disclosed without the insurer's consent. 

RPC 12. An attorney may reveal confidential information to correct a mis-
take if disclosure is impliedly authorized by the client. 

RPC 21. An attorney may send a demand letter to an adverse party without
identifying the client by name. 

RPC 23. An attorney does not need the consent of the client to file Form
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1099 including confidential information with the IRS incident to a real estate
transaction since such is required by law. 

RPC 33. An attorney may not disclose confidential information concerning
the client's identity and criminal record without the client's consent nor may an
attorney misrepresent such information to the court. In response to a direct ques-
tion from the court concerning such matters, an attorney may not misrepresent
the defendant's criminal record but is under no ethical obligation to respond. If
the client misrepresents his identity or record under oath, the attorney must ask
the client to correct the misstatements. If the client refuses, the attorney must seek
to withdraw. (But see Rule 3.3)

RPC 62. An attorney may disclose client confidences necessary to protect her
reputation where a claim alleging malpractice is brought by a former client
against the insurance company which employed the attorney to represent the for-
mer client. 

RPC 77. A lawyer may disclose confidential information to his or her liabil-
ity insurer to defend against a claim but not for the sole purpose of assuring cov-
erage. 

RPC 113. A lawyer may disclose information concerning advice given to a
client at a closing in regard to the significance of the client's lien affidavit. 

RPC 117. An attorney may not reveal confidential information concerning a
client's contagious disease without the client's consent. 

RPC 120. An attorney may, but need not necessarily, disclose confidential
information concerning child abuse pursuant to a statutory requirement. 

RPC 133. A law firm may make its waste paper available for recycling. 
RPC 157. A lawyer may seek the appointment of a guardian for a client the

lawyer believes to be incompetent but in so doing the lawyer may disclose only
her belief that there exists a good faith basis for the relief requested and may not
disclose confidential information which led her to conclude the client is incom-
petent. 

RPC 175. A lawyer may ethically exercise his or her discretion to decide
whether to reveal confidential information concerning child abuse or neglect pur-
suant to a statutory requirement. 

RPC 179. A lawyer must comply with the client's request that the informa-
tion regarding a settlement be kept confidential if the client enters into a settle-
ment agreement conditioned upon maintaining the confidentiality of the terms
of the settlement. 

RPC 195. The attorney who represented an estate and the personal represen-
tative in her official capacity may divulge confidential information relating to the
representation of the estate and the personal representative to the substitute per-
sonal representative of the estate. 

RPC 206. A lawyer may disclose the confidential information of a deceased
client to the personal representative of the client's estate but not to the heirs of
the estate. 

RPC 209. Opinion provides guidelines for the disposal of closed client files. 
RPC 215. When using a cellular or cordless telephone or any other unsecure

method of communication, a lawyer must take steps to minimize the risk that
confidential information may be disclosed. 

RPC 230. A lawyer representing a client on a good faith claim for social secu-
rity disability benefits may withhold evidence of an adverse medical report in a
hearing before an administrative law judge if not required by law or court order
to produce such evidence. (But see Rule 3.3.)

RPC 244. Although a lawyer asks a prospective client to sign a form stating
that no client-lawyer relationship will be created by reason of a free consultation
with the lawyer, the lawyer may not subsequently disclaim the creation of a
client-lawyer relationship and represent the opposing party. 

RPC 246. Under certain circumstances, a lawyer may not represent a party
whose interests are opposed to the interests of a prospective client if confidential
information of the prospective client must be used in the representation.

RPC 252. A lawyer in receipt of materials that appear on their face to be sub-
ject to the attorney-client privilege or otherwise confidential, which were inad-
vertently sent to the lawyer by the opposing party or opposing counsel, should
refrain from examining the materials and return them to the sender.

98 FEO 5. Opinion rules that a defense lawyer may remain silent while the
prosecutor presents an inaccurate driving record to the court provided the lawyer
and client did not criminally or fraudulently misrepresent the driving record to
the prosecutor or the court, and further provided, that on application for a lim-

ited driving privilege, there is no misrepresentation to the court about the client's
prior driving record.

98 FEO 10. Opinion rules that an insurance defense lawyer may not disclose
confidential information about an insured's representation in bills submitted to
an independent audit company at the insurance carrier's request unless the
insured consents. 

98 FEO 16. Opinion rules that a lawyer may represent a person who is resist-
ing an incompetency petition although the person may suffer from a mental dis-
ability, provided the lawyer determines that resisting the incompetency petition
is not frivolous.

98 FEO 18. Opinion rules that a lawyer representing a minor owes the duty
of confidentiality to the minor and may only disclose confidential information to
the minor's parent, without the minor's consent, if the parent is the legal
guardian of the minor and the disclosure of the information is necessary to make
a binding legal decision about the subject matter of the representation.

98 FEO 20. Opinion rules that, subject to a statute prohibiting the with-
holding of the information, a lawyer's duty to disclose confidential client infor-
mation to a bankruptcy court ends when the case is closed although the debtor's
duty to report new property continues for 180 days after the date of filing the
petition.

99 FEO 11. Opinion rules that an insurance defense lawyer may not submit
billing information to an independent audit company at the insurance carrier's
request unless the insured's consent to the disclosure, obtained by the insurance
carrier, was informed.

99 FEO 15. Opinion rules that a lawyer with knowledge that a former client
is defrauding a bankruptcy court may reveal the confidences of the former client
if required by law or if necessary to rectify the fraud.

2000 FEO 11. Opinion rules that a lawyer who was formerly in-house legal
counsel for a corporation must obtain the permission of a court prior to disclos-
ing confidential information of the corporation to support a personal claim for
wrongful termination.  

2002 FEO 7. Opinion clarifies RPC 206 by ruling that a lawyer may reveal
the relevant confidential information of a deceased client in a will contest pro-
ceeding if the attorney/client privilege does not apply to the lawyer’s testimo-
ny.

2003 FEO 9. Opinion rules that a lawyer may participate in a settlement
agreement that contains a provision limiting or prohibiting disclosure of
information obtained during the representation even though the provision
will effectively limit the lawyer's ability to represent future claimants.

2003 FEO 15. Opinion rules that an attorney may provide an accounting of
disbursements of sums recovered for a personal injury claimant as required by
N.C.G.S. § 44-50.1.

CASE  NOTES
Statement to Insurance Adjuster. - The attorney-client privilege does not

cover a statement made to an insurance adjuster, not in the presence or at the
request of counsel, and even before an attorney-client relationship exists. Phillips
v. Dallas Carrier Corp., 133 F.R.D. 475 (M.D.N.C. 1990). 

Law firm was disqualified from representing plaintiff computer company in
copyright case against another company which hired three of plaintiff's engineers
where the law firm had previously represented one of the engineers. Robert
Woodhead, Inc. v. Datawatch Corp., 934 F. Supp. 181 (E.D.N.C. 1995). 

Applied  in SuperGuide Corp. v. DirecTV Enters., Inc., 141 F. Supp. 2d 616
(W.D.N.C. 2001).  

Quoted in Travco Hotels, Inc. v. Piedmont Natural Gas Co., 332 N.C. 288,
420 S.E.2d 426 (1992). 

Stated in Furbush v. Otsego Mach. Shop, Inc., 914 F. Supp. 1275 (E.D.N.C.
1996).

RULE  1.7:  CONFLICT  OF  INTEREST:  CURRENT  CLIENTS
(a) Except as provided in paragraph (b), a lawyer shall not represent a client

if the representation involves a concurrent conflict of interest. A concurrent con-
flict of interest exists if:

(1) the representation of one client will be directly adverse to another client;
or
(2) the representation of one or more clients may be materially limited by
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the lawyer’s responsibilities to another client, a former client, or a third per-
son, or by a personal interest of the lawyer.
(b) Notwithstanding the existence of a concurrent conflict of interest under

paragraph (a), a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one client
against another client represented by the lawyer in the same litigation or
other proceeding before a tribunal; and
(4) each affected client gives informed consent, confirmed in writing.

Comment
General Principles
[1] Loyalty and independent judgment are essential elements in the lawyer’s

relationship to a client. Concurrent conflicts of interest can arise from the
lawyer’s responsibilities to another client, a former client or a third person or
from the lawyer’s own interests. For specific Rules regarding certain concurrent
conflicts of interest, see Rule 1.8. For former client conflicts of interest, see Rule
1.9. For conflicts of interest involving prospective clients, see Rule 1.18. For def-
initions of “informed consent” and “confirmed in writing,” see Rule 1.0(f) and
(c).

[2] Resolution of a conflict of interest problem under this Rule requires the
lawyer to: 1) clearly identify the client or clients; 2) determine whether a con-
flict of interest exists; 3) decide whether the representation may be undertaken
despite the existence of a conflict, i.e., whether the conflict is consentable; and
4) if so, consult with the clients affected under paragraph (a) and obtain their
informed consent, confirmed in writing. The clients affected under paragraph
(a) include both of the clients referred to in paragraph (a)(1) and the one or
more clients whose representation might be materially limited under paragraph
(a)(2).

[3] A conflict of interest may exist before representation is undertaken, in
which event the representation must be declined, unless the lawyer obtains the
informed consent of each client under the conditions of paragraph (b). To deter-
mine whether a conflict of interest exists, a lawyer should adopt reasonable pro-
cedures, appropriate for the size and type of firm and practice, to determine in
both litigation and non-litigation matters the persons and issues involved. See
also Comment to Rule 5.1. Ignorance caused by a failure to institute such pro-
cedures will not excuse a lawyer’s violation of this Rule. As to whether a client-
lawyer relationship exists or, having once been established, is continuing, see
Comment to Rule 1.3 and Scope.

[4] If a conflict arises after representation has been undertaken, the lawyer
ordinarily must withdraw from the representation, unless the lawyer has
obtained the informed consent of the client under the conditions of paragraph
(b). See Rule 1.16. Where more than one client is involved, whether the lawyer
may continue to represent any of the clients is determined both by the lawyer’s
ability to comply with duties owed to the former client and by the lawyer’s abil-
ity to represent adequately the remaining client or clients, given the lawyer’s
duties to the former client. See Rule 1.9. See also Comments [5] and [29] to this
Rule.

[5] Unforeseeable developments, such as changes in corporate and other
organizational affiliations or the addition or realignment of parties in litigation,
might create conflicts in the midst of a representation, as when a company sued
by the lawyer on behalf of one client is bought by another client represented by
the lawyer in an unrelated matter. Depending on the circumstances, the lawyer
may have the option to withdraw from one of the representations in order to
avoid the conflict. The withdrawing lawyer must seek court approval where nec-
essary and take steps to minimize harm to the clients. See Rule 1.16. The lawyer
must continue to protect the confidences of the client from whose representa-
tion the lawyer has withdrawn. See Rule 1.9(c).

Identifying Conflicts of Interest: Directly Adverse
[6] Loyalty to a current client prohibits undertaking representation directly

adverse to that client without that client’s informed consent. Thus, absent con-
sent, a lawyer may not act as an advocate in one matter against a person the
lawyer represents in some other matter, even when the matters are wholly unre-
lated. The client as to whom the representation is directly adverse is likely to feel

betrayed, and the resulting damage to the client-lawyer relationship is likely to
impair the lawyer’s ability to represent the client effectively. In addition, the
client on whose behalf the adverse representation is undertaken reasonably may
fear that the lawyer will pursue that client’s case less effectively out of deference
to the other client, i.e., that the representation may be materially limited by the
lawyer’s interest in retaining the current client. Similarly, a directly adverse con-
flict may arise when a lawyer is required to cross-examine a client who appears
as a witness in a lawsuit involving another client, as when the testimony will be
damaging to the client who is represented in the lawsuit. On the other hand,
simultaneous representation in unrelated matters of clients whose interests are
only economically adverse, such as representation of competing economic enter-
prises in unrelated litigation, does not ordinarily constitute a conflict of interest
and thus may not require consent of the respective clients. 

[7] Directly adverse conflicts can also arise in transactional matters. For
example, if a lawyer is asked to represent the seller of a business in negotiations
with a buyer represented by the lawyer, not in the same transaction but in anoth-
er, unrelated matter, the lawyer could not undertake the representation without
the informed consent of each client.

Identifying Conflicts of Interest: Material Limitation
[8] Even where there is no direct adverseness, a conflict of interest exists if a

lawyer’s ability to consider, recommend or carry out an appropriate course of
action for the client may be materially limited as a result of the lawyer’s other
responsibilities or interests. For example, a lawyer asked to represent a seller of
commercial real estate, a real estate developer and a commercial lender is likely
to be materially limited in the lawyer’s ability to recommend or advocate all pos-
sible positions that each might take because of the lawyer’s duty of loyalty to the
others. The conflict in effect forecloses alternatives that would otherwise be
available to the client. The mere possibility of subsequent harm does not itself
preclude the representation or require disclosure and consent. The critical ques-
tions are the likelihood that a difference in interests will eventuate and, if it does,
whether it will materially interfere with the lawyer’s independent professional
judgment in considering alternatives or foreclose courses of action that reason-
ably should be pursued on behalf of the client. 

Lawyer’s Responsibilities to Former Clients and Other Third Persons
[9] In addition to conflicts with other current clients, a lawyer’s duties of loy-

alty and independence may be materially limited by responsibilities to former
clients under Rule 1.9 or by the lawyer’s responsibilities to other persons, such
as fiduciary duties arising from a lawyer’s service as a trustee, executor or corpo-
rate director.

Personal Interest Conflicts
[10] The lawyer’s own interests should not be permitted to have an adverse

effect on representation of a client. For example, if the probity of a lawyer’s own
conduct in a transaction is in serious question, it may be difficult or impossible
for the lawyer to give a client detached advice. Similarly, when a lawyer has dis-
cussions concerning possible employment with an opponent of the lawyer’s
client, or with a law firm representing the opponent, such discussions could
materially limit the lawyer’s representation of the client. In addition, a lawyer
may not allow related business interests to affect representation, for example, by
referring clients to an enterprise in which the lawyer has an undisclosed finan-
cial interest. See Rule 1.8 for specific Rules pertaining to a number of personal
interest conflicts, including business transactions with clients. See also Rule 1.10
(personal interest conflicts under Rule 1.7 ordinarily are not imputed to other
lawyers in a law firm).

[11] When lawyers representing different clients in the same matter or in
substantially related matters are closely related by blood or marriage, there may
be a significant risk that client confidences will be revealed and that the lawyer’s
family relationship will interfere with both loyalty and independent profession-
al judgment. As a result, each client is entitled to know of the existence and
implications of the relationship between the lawyers before the lawyer agrees to
undertake the representation. Thus, a lawyer related to another lawyer, e.g., as
parent, child, sibling or spouse, ordinarily may not represent a client in a mat-
ter where that lawyer is representing another party, unless each client gives
informed consent. The disqualification arising from a close family relationship
is personal and ordinarily is not imputed to members of firms with whom the
lawyers are associated. See Rule 1.10.

[12] A lawyer is prohibited from engaging in sexual relationships with a
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client unless the sexual relationship predates the formation of the client-lawyer
relationship. See Rule 1.19. 

Interest of Person Paying for a Lawyer’s Service
[13] A lawyer may be paid from a source other than the client, including a

co-client, if the client is informed of that fact and consents and the arrangement
does not compromise the lawyer’s duty of loyalty or independent judgment to
the client. See Rule 1.8(f). If acceptance of the payment from any other source
presents a significant risk that the lawyer’s representation of the client will be
materially limited by the lawyer’s own interest in accommodating the person
paying the lawyer’s fee or by the lawyer’s responsibilities to a payer who is also a
co-client, then the lawyer must comply with the requirements of paragraph (b)
before accepting the representation, including determining whether the conflict
is consentable and, if so, that the client has adequate information about the
material risks of the representation.

Prohibited Representations
[14] Ordinarily, clients may consent to representation notwithstanding a

conflict. However, as indicated in paragraph (b), some conflicts are noncon-
sentable, meaning that the lawyer involved cannot properly ask for such agree-
ment or provide representation on the basis of the client’s consent. When the
lawyer is representing more than one client, the question of consentability must
be resolved as to each client. 

[15] Consentability is typically determined by considering whether the
interests of the clients will be adequately protected if the clients are permitted to
give their informed consent to representation burdened by a conflict of interest.
Thus, under paragraph (b)(1), representation is prohibited if in the circum-
stances the lawyer cannot reasonably conclude that the lawyer will be able to
provide competent and diligent representation. See Rule 1.1 (competence) and
Rule 1.3 (diligence).

[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the
representation is prohibited by applicable law. For example, in some states sub-
stantive law provides that the same lawyer may not represent more than one
defendant in a capital case, even with the consent of the clients, and under fed-
eral criminal statutes certain representations by a former government lawyer are
prohibited, despite the informed consent of the former client. In addition, deci-
sional law in some states limits the ability of a governmental client, such as a
municipality, to consent to a conflict of interest.

[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of
the institutional interest in vigorous development of each client’s position when
the clients are aligned directly against each other in the same litigation or other
proceeding before a tribunal. Whether clients are aligned directly against each
other within the meaning of this paragraph requires examination of the context
of the proceeding. Although this paragraph does not preclude a lawyer’s multi-
ple representation of adverse parties to a mediation (because mediation is not a
proceeding before a “tribunal” under Rule 1.0(n)), such representation may be
precluded by paragraph (b)(1).

Informed Consent
[18] Informed consent requires that each affected client be aware of the rel-

evant circumstances and of the material and reasonably foreseeable ways that the
conflict could have adverse effects on the interests of that client. See Rule 1.0(f)
(informed consent). The information required depends on the nature of the
conflict and the nature of the risks involved. When representation of multiple
clients in a single matter is undertaken, the information must include the impli-
cations of the common representation, including possible effects on loyalty, con-
fidentiality and the attorney-client privilege and the advantages and risks
involved. See Comments [30] and [31] (effect of common representation on
confidentiality).

[19] Under some circumstances it may be impossible to make the disclosure
necessary to obtain consent. For example, when the lawyer represents different
clients in related matters and one of the clients refuses to consent to the disclo-
sure necessary to permit the other client to make an informed decision, the
lawyer cannot properly ask the latter to consent. In some cases the alternative to
common representation can be that each party may have to obtain separate rep-
resentation with the possibility of incurring additional costs. These costs, along
with the benefits of securing separate representation, are factors that may be
considered by the affected client in determining whether common representa-
tion is in the client’s interests.

Consent Confirmed in Writing
[20] Paragraph (b) requires the lawyer to obtain the informed consent of the

client, confirmed in writing. Such a writing may consist of a document execut-
ed by the client or one that the lawyer promptly records and transmits to the
client following an oral consent. See Rule 1.0(c). See also Rule 1.0(o) (writing
includes electronic transmission). If it is not feasible to obtain or transmit the
writing at the time the client gives informed consent, then the lawyer must
obtain or transmit it within a reasonable time thereafter. See Rule 1.0(c). The
requirement of a writing does not supplant the need in most cases for the lawyer
to talk with the client, to explain the risks and advantages, if any, of representa-
tion burdened with a conflict of interest, as well as reasonably available alterna-
tives, and to afford the client a reasonable opportunity to consider the risks and
alternatives and to raise questions and concerns. Rather, the writing is required
in order to impress upon clients the seriousness of the decision the client is being
asked to make and to avoid disputes or ambiguities that might later occur in the
absence of a writing.

Revoking Consent
[21] A client who has given consent to a conflict may revoke the consent

and, like any other client, may terminate the lawyer’s representation at any time.
Whether revoking consent to the client’s own representation precludes the
lawyer from continuing to represent other clients depends on the circumstances,
including the nature of the conflict, whether the client revoked consent because
of a material change in circumstances, the reasonable expectations of the other
client and whether material detriment to the other clients or the lawyer would
result.

Consent to Future Conflict
[22] Whether a lawyer may properly request a client to waive conflicts that

might arise in the future is subject to the test of paragraph (b). The effectiveness
of such waivers is generally determined by the extent to which the client rea-
sonably understands the material risks that the waiver entails. The more com-
prehensive the explanation of the types of future representations that might arise
and the actual and reasonably foreseeable adverse consequences of those repre-
sentations, the greater the likelihood that the client will have the requisite under-
standing. Thus, if the client agrees to consent to a particular type of conflict with
which the client is already familiar, then the consent ordinarily will be effective
with regard to that type of conflict. If the consent is general and open-ended,
then the consent ordinarily will be ineffective, because it is not reasonably like-
ly that the client will have understood the material risks involved. On the other
hand, if the client is an experienced user of the legal services involved and is rea-
sonably informed regarding the risk that a conflict may arise, such consent is
more likely to be effective, particularly if, e.g., the client is independently repre-
sented by other counsel in giving consent and the consent is limited to future
conflicts unrelated to the subject of the representation. In any case, advance con-
sent cannot be effective if the circumstances that materialize in the future are
such as would make the conflict nonconsentable under paragraph (b).

Conflicts in Litigation
[23] Paragraph (b)(3) prohibits representation of opposing parties in the

same litigation, regardless of the clients’ consent. On the other hand, simulta-
neous representation of parties whose interests in litigation may conflict, such as
coplaintiffs or codefendants, is governed by paragraph (a)(2). A conflict may
exist by reason of substantial discrepancy in the parties’ testimony, incompati-
bility in positions in relation to an opposing party or the fact that there are sub-
stantially different possibilities of settlement of the claims or liabilities in ques-
tion. Such conflicts can arise in criminal cases as well as civil. The potential for
conflict of interest in representing multiple defendants in a criminal case is so
grave that ordinarily a lawyer should decline to represent more than one code-
fendant. On the other hand, common representation of persons having similar
interests in civil litigation is proper if the requirements of paragraph (b) are met. 

[24] Ordinarily a lawyer may take inconsistent legal positions in different
tribunals at different times on behalf of different clients. The mere fact that
advocating a legal position on behalf of one client might create precedent
adverse to the interests of a client represented by the lawyer in an unrelated mat-
ter does not create a conflict of interest. A conflict of interest exists, however, if
there is a significant risk that a lawyer’s action on behalf of one client will mate-
rially limit the lawyer’s effectiveness in representing another client in a different
case; for example, when a decision favoring one client will create a precedent
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likely to seriously weaken the position taken on behalf of the other client.
Factors relevant in determining whether the clients need to be advised of the risk
include: where the cases are pending, whether the issue is substantive or proce-
dural, the temporal relationship between the matters, the significance of the
issue to the immediate and long-term interests of the clients involved and the
clients’ reasonable expectations in retaining the lawyer. If there is significant risk
of material limitation, then absent informed consent of the affected clients, the
lawyer must refuse one of the representations or withdraw from one or both
matters.

[25] When a lawyer represents or seeks to represent a class of plaintiffs or
defendants in a class-action lawsuit, unnamed members of the class are ordinar-
ily not considered to be clients of the lawyer for purposes of applying paragraph
(a)(1) of this Rule. Thus, the lawyer does not typically need to get the consent
of such a person before representing a client suing the person in an unrelated
matter. Similarly, a lawyer seeking to represent an opponent in a class action
does not typically need the consent of an unnamed member of the class whom
the lawyer represents in an unrelated matter.

Nonlitigation Conflicts
[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts

other than litigation. For a discussion of directly adverse conflicts in transac-
tional matters, see Comment [7]. Relevant factors in determining whether there
is significant potential for material limitation include the duration and intima-
cy of the lawyer’s relationship with the client or clients involved, the functions
being performed by the lawyer, the likelihood that disagreements will arise and
the likely prejudice to the client from the conflict. The question is often one of
proximity and degree. See Comment [8].

[27] For example, conflict questions may arise in estate planning and estate
administration. A lawyer may be called upon to prepare wills for several family
members, such as husband and wife, and, depending upon the circumstances, a
conflict of interest may be present. In estate administration the identity of the
client may be unclear under the law of a particular jurisdiction. Under one view,
the client is the fiduciary; under another view the client is the estate or trust,
including its beneficiaries. In order to comply with conflict of interest rules, the
lawyer should make clear the lawyer’s relationship to the parties involved.

[28] Whether a conflict is consentable depends on the circumstances. See
Comment [15]. For example, a lawyer may not represent multiple parties to a
negotiation whose interests are fundamentally antagonistic to each other, but
common representation is permissible where the clients are generally aligned in
interest even though there is some difference in interest among them. Thus, a
lawyer may seek to establish or adjust a relationship between clients on an ami-
cable and mutually advantageous basis; for example, in helping to organize a
business in which two or more clients are entrepreneurs, working out the finan-
cial reorganization of an enterprise in which two or more clients have an inter-
est or arranging a property distribution in settlement of an estate. The lawyer
seeks to resolve potentially adverse interests by developing the parties’ mutual
interests. Otherwise, each party might have to obtain separate representation,
with the possibility of incurring additional cost, complication or even litigation.
Given these and other relevant factors, the clients may prefer that the lawyer act
for all of them.

Special Considerations in Common Representation
[29] In considering whether to represent multiple clients in the same mat-

ter, a lawyer should be mindful that if the common representation fails because
the potentially adverse interests cannot be reconciled, the result can be addi-
tional cost, embarrassment and recrimination. Ordinarily, the lawyer will be
forced to withdraw from representing all of the clients if the common represen-
tation fails. In some situations, the risk of failure is so great that multiple repre-
sentation is plainly impossible. For example, a lawyer cannot undertake com-
mon representation of clients where contentious litigation or negotiations
between them are imminent or contemplated. Moreover, because the lawyer is
required to be impartial between commonly represented clients, representation
of multiple clients is improper when it is unlikely that impartiality can be main-
tained. Generally, if the relationship between the parties has already assumed
antagonism, the possibility that the clients’ interests can be adequately served by
common representation is not very good. Other relevant factors are whether the
lawyer subsequently will represent both parties on a continuing basis and
whether the situation involves creating or terminating a relationship between

the parties.
[30] A particularly important factor in determining the appropriateness of

common representation is the effect on client-lawyer confidentiality and the
attorney-client privilege. With regard to the attorney-client privilege, the pre-
vailing rule is that, as between commonly represented clients, the privilege does
not attach. Hence, it must be assumed that if litigation eventuates between the
clients, the privilege will not protect any such communications, and the clients
should be so advised.

[31] As to the duty of confidentiality, continued common representation
will almost certainly be inadequate if one client asks the lawyer not to disclose
to the other client information relevant to the common representation. This is
so because the lawyer has an equal duty of loyalty to each client, and each client
has the right to be informed of anything bearing on the representation that
might affect that client’s interests and the right to expect that the lawyer will use
that information to that client’s benefit. See Rule 1.4. The lawyer should, at the
outset of the common representation and as part of the process of obtaining
each client’s informed consent, advise each client that information will be shared
and that the lawyer will have to withdraw if one client decides that some mat-
ter material to the representation should be kept from the other. In limited cir-
cumstances, it may be appropriate for the lawyer to proceed with the represen-
tation when the clients have agreed, after being properly informed, that the
lawyer will keep certain information confidential. For example, the lawyer may
reasonably conclude that failure to disclose one client’s trade secrets to another
client will not adversely affect representation involving a joint venture between
the clients and agree to keep that information confidential with the informed
consent of both clients.

[32] When seeking to establish or adjust a relationship between clients, the
lawyer should make clear that the lawyer’s role is not that of partisanship nor-
mally expected in other circumstances and, thus, that the clients may be
required to assume greater responsibility for decisions than when each client is
separately represented. Any limitations on the scope of the representation made
necessary as a result of the common representation should be fully explained to
the clients at the outset of the representation. See Rule 1.2(c).

[33] Subject to the above limitations, each client in the common represen-
tation has the right to loyal and diligent representation and the protection of
Rule 1.9 concerning the obligations to a former client. The client also has the
right to discharge the lawyer as stated in Rule 1.16.

Organizational Clients
[34] A lawyer who represents a corporation or other organization does not,

by virtue of that representation, necessarily represent any constituent or affiliat-
ed organization, such as a parent or subsidiary. See Rule 1.13(a). Thus, the
lawyer for an organization is not barred from accepting representation adverse
to an affiliate in an unrelated matter, unless the circumstances are such that the
affiliate should also be considered a client of the lawyer, there is an understand-
ing between the lawyer and the organizational client that the lawyer will avoid
representation adverse to the client’s affiliates, or the lawyer’s obligations to
either the organizational client or the new client are likely to limit materially the
lawyer’s representation of the other client.

[35] A lawyer for a corporation or other organization who is also a member
of its board of directors should determine whether the responsibilities of the two
roles may conflict. The lawyer may be called on to advise the corporation in
matters involving actions of the directors. Consideration should be given to the
frequency with which such situations may arise, the potential intensity of the
conflict, the effect of the lawyer’s resignation from the board and the possibility
of the corporation’s obtaining legal advice from another lawyer in such situa-
tions. If there is material risk that the dual role will compromise the lawyer’s
independence of professional judgment, the lawyer should not serve as a direc-
tor or should cease to act as the corporation’s lawyer when conflicts of interest
arise. The lawyer should advise the other members of the board that in some cir-
cumstances matters discussed at board meetings while the lawyer is present in
the capacity of director might not be protected by the attorney-client privilege
and that conflict of interest considerations might require the lawyer’s recusal as
a director or might require the lawyer and the lawyer’s firm to decline represen-
tation of the corporation in a matter.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.
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ETHICS  OPINION  NOTES  
I. GENERAL CONFLICTS
CPR 9. An attorney may not give a title opinion to an individual and then

represent another person in a boundary dispute against that individual. 
CPR 15. A lawyer/guardian may not give a title opinion to the purchaser of

his ward's property. 
CPR 46. Once it is determined that attorneys from same firm have under-

taken to represent adverse parties, one must withdraw and the other may con-
tinue only with the consent of all involved. 

CPR 55. An attorney appointed as examiner of title is not prohibited from
representing petitioners or respondents in actions unrelated to the Torrens pro-
ceeding. 

CPR 147. An attorney cannot defend an action brought by a former client
when confidential information obtained during the prior representation would
be relevant to the defense of the current action. 

CPR 171. A part-time county attorney may not serve as guardian ad litem if
official duties include advising Department of Social Services. 

CPR 179. An attorney may not represent a municipality and a distributee of
an estate suing the municipality. 

CPR 216. An attorney may not serve as receiver and as attorney for a judg-
ment creditor. 

CPR 249. An attorney who owns an insurance agency may not represent
claimants against persons insured by companies his agency represents. 

CPR 255. An attorney who is employed by an insurer to defend its insureds
on a regular basis represents the insurer and the insureds and, if a conflict devel-
ops between the insurer and an insured, the attorney has a duty to advise the
insured to seek independent counsel. The attorney may represent a plaintiff
against the insurer, but he or she should notify the insurer and have the informed
consent of plaintiff. 

CPR 281. An attorney may sue another attorney for malpractice on behalf of
a client even though the attorney for the plaintiff owns stock in the defendant's
liability insurance company. 

CPR 286. An attorney may participate in a mediation service with marriage
counselors but should not later represent either party in domestic litigation. 

CPR 317. An attorney appointed to represent a state official or agency may
not represent other clients in a suit against the same official or agency, another
official or agency under the jurisdiction of that same official or agency or anoth-
er official or agency with authority over the official or agency. Nor should an
attorney represent one official or agency while representing other clients against
another official or agency if both of the officials or agencies are under the juris-
diction of the same official or agency. 

CPR 323. An attorney may not act as a friend and attempt to mediate a
domestic problem and later represent the wife in domestic litigation. 

CPR 344. An attorney for a school board is not automatically disqualified
from representing criminal defendants despite the school board's interest in fines
and forfeitures. 

RPC 18. An attorney may not simultaneously represent shareholders in a
derivative action and the corporation's landlord on a claim for back rent. 

RPC 22. An attorney may not represent the administratrix officially and per-
sonally where her interests in the two roles are in conflict without the consent of
the heirs. 

RPC 24. An attorney may not purchase his client's property at an execution
sale on his own account. 

RPC 28. An attorney may represent the estate of pilot and the estate of pas-
senger in a wrongful death case against the airplane manufacturer if attorney is
convinced that there was no pilot negligence and if the representatives of both
estates consent. 

RPC 54. A lawyer who represents a criminal defendant from whose posses-
sion property was seized may not without consent seek the property as a fine or
forfeiture on behalf of the local school board. 

RPC 55. A member of the Attorney General's staff may prosecute appeals of
adverse Medicaid decisions against the Department of Human Resources, which
is represented by another member of the Attorney General's staff. 

RPC 56. A lawyer may represent a plaintiff against an insurance company's
insured while defending other persons insured by the company in unrelated mat-
ters. 

RPC 59. A lawyer may represent an insurer and its insured as co-plaintiffs in
a declaratory judgment action. 

RPC 60. Subject to general conflict of interest rules, a lawyer may represent
police officers who are referred by a professional organization of which they are
members on a case-by-case basis and also represent criminal defendants. 

RPC 65. The public defender's office should be considered as a single law
firm and staff attorneys may not represent codefendants with conflicting interests
unless both consent and can be adequately represented. 

RPC 72. An attorney hired by the Bureau of Indian Affairs to prosecute crim-
inal charges before a tribal court may represent defendants in state or federal court
despite the fact that the defendants have been arrested by members of the tribal
police force. 

RPC 73. Opinion clarifies two lines of authority in prior ethics opinions.
Where an attorney serves on a governing body, such as a county commission, the
attorney is disqualified from representing criminal defendants where a member
of the sheriff's department is a prosecuting witness. The attorney's partners are
not disqualified. 

Where an attorney advises a governing body, such as a county commission,
but is not a commissioner herself, and in that capacity represents the sheriff's
department relative to criminal matters, the attorney may not represent criminal
defendants if a member of the sheriff's department will be a prosecuting witness.
In this situation the attorney's partners would also be disqualified from repre-
senting the criminal defendants. 

RPC 74. A firm which employs a paralegal is not disqualified from repre-
senting an interest adverse to that of a party represented by the firm for which the
paralegal previously worked if the paralegal is screened from participation in the
case. 

RPC 91. An attorney employed by the insurer to represent the insured and
its own interests may not send the insurer a letter on behalf of the insured
demanding settlement within the policy limits. 

RPC 92. An attorney representing both the insurer and the insured need not
surrender to the insured copies of all correspondence concerning the case
between herself and the insurer. 

RPC 95. An assistant district attorney may prosecute cases while serving on
the school board. 

RPC 100. An attorney serving on a hospital ethics committee is not auto-
matically disqualified from representing interests adverse to the hospital or its
staff physicians. 

RPC 102. A lawyer may not permit the employment of court reporting serv-
ices to be influenced by the possibility that the lawyer's employees might receive
premiums, prizes or other personal benefits. 

RPC 103. A lawyer for the insured and the insurer may not enter voluntary
dismissal of the insured's counterclaim without the insured's consent. 

RPC 105. A public defender may represent criminal defendants while serv-
ing on the school board. 

RPC 109. An attorney may not represent parents as guardians ad litem for
their injured child and as individuals concerning their related tort claims after
having received a joint settlement offer which is insufficient to fully satisfy all
claims. 

RPC 110. An attorney employed by an insurer to defend in the name of the
defendant pursuant to underinsured motorist coverage may not communicate
with that individual without the consent of another attorney employed to repre-
sent that individual by her liability insurer, and the attorney employed by the lia-
bility insurer may not take a position on behalf of the insurer which is adverse to
the insured. 

RPC 111. An attorney retained by a liability insurer to defend its insured may
not advise insured or insurer regarding the plaintiff's offer to limit the insured's
liability in exchange for consent to an amendment of the complaint to add a
punitive damages claim. 

RPC 112. An attorney retained by an insurer to defend its insured may not
advise insurer or insured regarding the plaintiff's offer to limit the insured's lia-
bility in exchange for an admission of liability. 

RPC 123. An attorney may represent parents and an independent guardian
ad litem for their child concerning related tort claims under certain circum-
stances. 

RPC 131. An attorney employed to represent a county in appellate matters
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may also sue the county's department of social services if the county and the
plaintiffs consent. 

RPC 140. There is no disqualifying conflict of interest where an attorney is
retained by an insurer to represent an insured during the pendency of a declara-
tory judgment action relating to coverage in which the attorney is a nonpartici-
pant. 

RPC 151. Where an insurance company and its policyholder are both parties
to an action, a lawyer who is a full-time employee of the insurance company may
not represent both the insurance company and the policyholder because of the
“diluted responsibility” to the policyholder created by the employment relation-
ship between the lawyer and the insurance company. 

RPC 154. An attorney may not represent the insured, her liability insurer and
the same insurer relative to underinsured motorist coverage carried by the plain-
tiff. 

RPC 160. A lawyer whose associate is a member of a hospital's board of
trustees may not sue the hospital on behalf of a client. (But see 2002 FEO 2)

RPC 168. A lawyer may ask her client for a waiver of objection to a possible
future representation presenting a conflict of interest if certain conditions are
met. 

RPC 170. A lawyer may jointly represent a personal injury victim and the
medical insurance carrier that holds a subrogation agreement with the victim
provided the victim consents and the lawyer withdraws upon the development of
an actual conflict of interest. 

RPC 177. A lawyer may represent the insured, his liability insurer, and the
same insurer relative to underinsured motorist coverage carried by the plaintiff if
the insurer waives its subrogation rights against the insured and the plaintiff exe-
cutes a covenant not to enforce judgment. 

RPC 207. A lawyer may represent an insured in a bad faith action against his
insurer for failure to pay a liability claim brought by a claimant who is represent-
ed by the same lawyer. 

RPC 228. A lawyer for a personal injury victim may not execute an agree-
ment to indemnify the tortfeasor's liability insurance carrier against the unpaid
liens of medical providers.

RPC 229. A lawyer who jointly represented a husband and wife in the prepa-
ration and execution of estate planning documents may not prepare a codicil to
the will of one spouse without the knowledge of the other spouse if the codicil
will affect adversely the interests of the other spouse or each spouse agreed not to
change the estate plan without informing the other spouse.

RPC 251. A lawyer may represent multiple claimants in a personal injury
case, even though the available insurance proceeds are insufficient to compensate
all claimants fully, provided each claimant, or his or her legal representative, gives
informed consent to the representation and the lawyer does not advocate against
the interest of any client in the division of the insurance proceeds.

2000 FEO 2. Opinion rules that a lawyer who represented a husband and
wife in a joint Chapter 13 bankruptcy case may continue to represent one of the
spouses after the other spouse disappears or becomes unresponsive, unless the
lawyer is aware of any fact or circumstance that would make the continued rep-
resentation of the remaining spouse an actual conflict of interest with the prior
representation of the other spouse.  

2000 FEO 4. Opinion rules that a lawyer may sign a statement acknowledg-
ing a finance company's interest in a client's recovery subject to certain condi-
tions.

2000 FEO 9. Opinion explores the situations in which a lawyer who is also
a CPA may provide legal services and accounting services from the same office.

2001 FEO 6. Opinion examines when a lawyer has a conflict of interest in
representing various family members on claims for a deceased employee's work-
ers' compensation death benefits.

2002 FEO 1. Opinion rules that a lawyer may participate in a non-profit
organization that promotes a cooperative method for resolving family law dis-
putes although the client is required to make full disclosure and the lawyer is
required to withdraw before court proceedings commence.

2002 FEO 3. Opinion rules that a lawyer for an estate may seek removal of
the personal representative if the personal representative’s breach of fiduciary
duties constitutes grounds for removal under the law.

2002 FEO 6. Opinion rules that the lawyer for the plaintiff may not prepare
the answer to a complaint for an unrepresented adverse party to file pro se.

2003 FEO 1. Opinion rules that a lawyer must withdraw from joint repre-
sentation of a general contractor and a surety if a position advanced on behalf of
the general contractor is frivolous, for the purpose of delay or interferes with a
legal duty owed by the surety to the claimant.

2003 FEO 7. Opinion rules that a lawyer may not prepare a power of attor-
ney for the benefit of the principal at the request of another individual or third-
party payer without consulting with, exercising independent professional judg-
ment on behalf of, and obtaining consent from the principal. 

II. REAL PROPERTY CONFLICTS. 
CPR 100. (See also RPC 210 and 97 FEO 8.) In the usual residential loan

transaction: 
(a) A lawyer may ethically represent both the borrower and the lender. 
(b) If the lawyer intends not to represent both the borrower and the lender,

he must give timely notice to the one he intends not to represent of this fact, so
that the one not represented may secure separate and timely representation. 

(c) If the lawyer does not give such notice, he shall be deemed to represent
both the borrower and the lender. 

(d) If the lawyer represents only the borrower, he may nevertheless ethically
provide the title and lien priority assurances required by the lender as a condition
of the loan. 

(e) The lawyer shall clearly state to his client(s), whether the borrower or the
lender, or both, whom he represents and the general scope of his representation. 

(f) If the lawyer does not represent both principals, and the one he does not
represent retains another lawyer to represent him, both lawyers should fully coop-
erate with each other in serving the interests of their respective clients and in clos-
ing the loan promptly. 

(g) If the lawyer represents both the borrower and the lender, he may be eth-
ically barred from representing either one (without the consent of the other) if a
controversy arises between the borrower and the lender before, during or after the
closing. 

It is not unethical for a lawyer representing the borrower and the lender (or
either) in the usual residential loan transaction to prepare a deed from the seller
to the buyer, collect the purchase price for the seller, or draft other documents
(such as a second deed of trust and not secured thereby) as may be necessary to
complete the transaction between the seller and the buyer in accordance with
their agreement, and charge the seller therefor. 

It is not unethical for the lawyer representing the borrower, the lender and the
seller (or one or more of them) to provide the title insurer with an opinion on
title sufficient to issue a mortgagee's title insurance policy, the premium for which
is normally paid by the borrower. 

CPR 137. An attorney/trustee in a foreclosure proceeding may not represent
the lender when the foreclosure is contested by the borrower. (But see RPC 82.)

CPR 166. An attorney/trustee cannot ethically represent either the lender or
the borrower in a role of advocacy at any state of the foreclosure proceeding. In
the absence of controversy the trustee may present, on behalf of the lender, the
evidence necessary to support the clerk's findings essential to a foreclosure order.
Even if the proceeding is adversary, he may ethically perform for himself such
legal services as are necessary to the performance of his fiduciary duties. (See also
RPC 82.)

CPR 201. When an attorney/trustee learns that a foreclosure will be contest-
ed, he may resign as trustee and represent the lender. (See also RPC 82.)

CPR 220. An attorney's secretary may not be trustee if the attorney wishes to
represent the lender at a contested foreclosure. 

CPR 264. After initiating foreclosure, an attorney/trustee may not represent
the lender in defense of the borrower's suit for injunctive relief. (See also RPC 82.)

CPR 275. An attorney who is part owner of a mortgage brokerage firm may
certify title to real property with respect to which the mortgage broker has
arranged financing. 

CPR 297. An attorney/trustee cannot represent a husband-debtor in a parti-
tion action against his wife-debtor, but he may resign as trustee and then repre-
sent the husband. (See also RPC 82.)

CPR 305. An attorney/trustee cannot represent the lender in bankruptcy
court in seeking relief from an automatic stay in order to commence foreclosure.
(See also RPC 82.)

RPC 3. An attorney/trustee is not prohibited from continuing to serve as
trustee in a contested foreclosure if he represented the seller at the closing. (See
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also RPC 82.)
RPC 40. For the purposes of a real estate transaction, an attorney may, with

proper notice to the borrower, represent only the lender, and the lender may pre-
pare the closing documents. (See also RPC 41.)

RPC 44. A closing attorney must follow the lender's closing instruction that
closing documents be recorded prior to disbursement. 

RPC 46. An attorney acting as trustee in a foreclosure proceeding may not,
while serving in that capacity, file a motion to have an automatic stay lifted in the
debtor's bankruptcy proceeding. (See also RPC 82.)

RPC 49. Attorneys who own stock in a real estate company may refer clients
to the company if such would be in the clients' best interest and there is full dis-
closure, and such attorneys may not close transactions brokered by the real estate
firm. 

RPC 64. A lawyer who served as a trustee may after foreclosure sue the for-
mer debtor on behalf of the purchaser. (See also RPC 82.)

RPC 78. A closing attorney cannot make conditional delivery of trustee
account checks to real estate agent before depositing loan proceeds against which
checks are to be drawn. 

RPC 82. This opinion comprehensively revises the ethical responsibilities of
the attorney-trustee. 

RPC 83. The significance of an attorney's personal interest in property deter-
mines whether he or she has a conflict of interest sufficient to disqualify him or
her from rendering a title opinion concerning that property. 

RPC 86. Opinion discusses disbursement against uncollected funds, account-
ing for earnest money paid outside closing and representation of the seller. (See
also RPC 191.)

RPC 88. A lawyer may close a real estate transaction brokered by a real estate
firm which employs the attorney's secretary as a part-time real estate broker. 

RPC 90. A lawyer who as a trustee initiated a foreclosure proceeding may
resign as trustee after the foreclosure is contested and act as lender's counsel. (See
also RPC 82.)

RPC 121. A borrower's lawyer may render a legal opinion to the lender. 
RPC 185. A lawyer who owns any stock in a title insurance agency may not

give title opinions to the title insurance company for which the title insurance
agency issues policies. 

RPC 188. A lawyer may close a real estate transaction brokered by the
lawyer's spouse with the consent of the parties to the transaction. 

RPC 201. Opinion explores the circumstances under which a lawyer who is
also a real estate salesperson may close real estate transactions brokered by the real
estate company with which he is affiliated. 

RPC 210. Opinion examines the circumstances in which it is acceptable for
a lawyer to represent the buyer, seller, and the lender in the closing of a residen-
tial real estate transaction.

RPC 248. A lawyer who owns stock in a mortgage brokerage corporation
may not act as the settlement agent for a loan brokered by the corporation nor
may the other lawyers in the firm certify title or act as settlement agent for the
closing.

97 FEO 8. Opinion examines the circumstances in which it is acceptable for
the lawyer who regularly represents a real estate developer to represent the buyer
and the developer in the closing of a residential real estate transaction.

98 FEO 10. Opinion rules that an insurance defense lawyer may not disclose
confidential information about an insured's representation in bills submitted to
an independent audit company at the insurance carrier's request unless the
insured consents. 

98 FEO 11. Opinion rules that the fiduciary relationship that arises when a
lawyer serves as an escrow agent demands that the lawyer be impartial to both the
obligor and the obligee and, therefore, the lawyer may not act as advocate for
either party against the other.  Once the fiduciary duties of the escrow agent ter-
minate, the lawyer may take a position adverse to the obligor or the obligee pro-
vided the lawyer is not otherwise disqualified.

99 FEO 1. Opinion rules that a lawyer may not accept a referral fee or solic-
itor's fee for referring a client to an investment advisor.

99 FEO 8. Opinion rules that a lawyer may represent all parties in a residen-
tial real estate closing and subsequently represent only one party in an escrow dis-
pute provided the lawyer insures that the conditions for waiver of an objection to
a possible future conflict of interest set forth in RPC 168 are satisfied.

CASE  NOTES
Conflict of Interest Not Shown - A law firm which represented an insurance

company in securing information to bring the insurance company back into
compliance with North Carolina law and in rehabilitation proceedings was not
prohibited from representing minority shareholders of the company in a deriva-
tive action against the company's directors. Swenson v. Thibaut, 39 N.C. App. 77,
250 S.E.2d 279 (1978), appeal dismissed, 296 N.C. 740, 254 S.E.2d 181 (1979). 

Conflict of Interest Shown. - The attorneys for the plaintiffs could not repre-
sent the receivers of a group of corporations who were appointed to preserve
assets of all the corporations when the plaintiffs were seeking to have assets trans-
ferred from some corporations in the group to other corporations. Lowder v. All
Star Mills, Inc., 60 N.C. App. 275, 300 S.E.2d 230, aff'd in part, rev'd in part,
309 N.C. 695, 309 S.E.2d 193 (1983). 

In a suit against the United States to recover losses resulting from an airplane
crash, representation by the Department of Justice of both the United States and
individual air traffic controllers would create a conflict of interest and would pre-
vent adequate representation of the individual controllers. Aetna Cas. & Sur. Co.
v. United States, 438 F. Supp. 886 (W.D.N.C. 1977), rev'd, 570 F.2d 1187 (4th
Cir.), cert. denied, 439 U.S. 821, 99 S. Ct. 87, 58 L. Ed. 2d 113 (1978). 

Underinsured Motorist Carrier Could Appear as Unnamed Defendant
Without Conflict of Interest. - On a motion by an underinsured motorist carri-
er to be allowed to appear in the liability phase of an action against its insured as
an unnamed defendant, the court rejected the contention that an impermissible
conflict of interest would arise if the carrier's attorney were to represent to the jury
that he represented the interests of the tortfeasor. Church v. Allstate Ins. Co., 143
N.C. App. 527, 547 S.E.2d 458 (2001).  

Consent Procured Without Advice of Disinterested Counsel. - The consent
of an individual litigant to representation by counsel with a potential conflict of
interest cannot be presumed to be fully informed when it is procured without the
advice of a lawyer who has no conflict of interest. Aetna Cas. & Sur. Co. v. United
States, 438 F. Supp. 886 (W.D.N.C. 1977), rev'd, 570 F.2d 1187 (4th Cir.), cert.
denied, 439 U.S. 821, 99 S. Ct. 87, 58 L. Ed. 2d 113 (1978). 

Potential Conflict Not Sufficient to Interfere with Right of Counsel. - A
potential conflict of interest, as distinguished from an actual conflict of interest,
is not sufficient to warrant the State's interference with the constitutionally guar-
anteed right of a criminal defendant to retain and be represented by counsel of
his choice. State v. Yelton, 87 N.C. App. 554, 361 S.E.2d 753 (1987). 

Although defendant claimed that the joint representation of two accomplices
created a conflict of interest between their attorney and the public's interest in the
fair administration of justice due to what he labeled as the artificial conformity of
the testimony of the accomplices, defendant's interests were not sufficient to
overcome the accomplices' rights to representation by counsel of their choice
where defendant failed to show that the potential conflict of interest prejudiced
his rights. State v. Whiteside, 325 N.C. 389, 383 S.E.2d 911 (1989). 

Hearing on Conflict of Interest. - Once a motion by the State or the defense,
or the court on its own motion, raises a possible conflict of interest in a dual rep-
resentation situation, the trial court must conduct a hearing. State v. Yelton, 87
N.C. App. 554, 361 S.E.2d 753 (1987). 

Applied  in Chappell v. Roth, 141 N.C. App. 502, 539 S.E.2d 666 (2000).  
Quoted in Travco Hotels, Inc. v. Piedmont Natural Gas Co., 332 N.C. 288,

420 S.E.2d 426 (1992); State v. Reid, 334 N.C. 551, 434 S.E.2d 193 (1993). 
Stated in Furbush v. Otsego Mach. Shop, Inc., 914 F. Supp. 1275 (E.D.N.C.

1996). 
Cited in Hieb v. Lowery, 121 N.C. App. 33, 464 S.E.2d 308 (1995). 

RULE  1.8:  CONFLICT  OF  INTEREST:  CURRENT  CLIENTS:
SPECIFIC  RULES

(a) A lawyer shall not enter into a business transaction with a client or know-
ingly acquire an ownership, possessory, security or other pecuniary interest
directly adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are
fair and reasonable to the client and are fully disclosed and transmitted in
writing in a manner that can be reasonably understood by the client;
(2) the client is advised in writing of the desirability of seeking and is given
a reasonable opportunity to seek the advice of independent legal counsel on
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the transaction; and
(3) the client gives informed consent, in a writing signed by the client, to the
essential terms of the transaction and the lawyer’s role in the transaction,
including whether the lawyer is representing the client in the transaction.
(b) A lawyer shall not use information relating to representation of a client

to the disadvantage of the client unless the client gives informed consent, except
as permitted or required by these Rules.

(c) A lawyer shall not solicit any substantial gift from a client, including a
testamentary gift, or prepare on behalf of a client an instrument giving the
lawyer or a person related to the lawyer any substantial gift unless the lawyer or
other recipient of the gift is related to the client. For purposes of this paragraph,
related persons include a spouse, child, grandchild, parent, grandparent or other
relative or individual with whom the lawyer or the client maintains a close,
familial relationship.

(d) Prior to the conclusion of representation of a client, a lawyer shall not
make or negotiate an agreement giving the lawyer literary or media rights to a
portrayal or account based in substantial part on information relating to the rep-
resentation.

(e) A lawyer shall not provide financial assistance to a client in connection
with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repay-
ment of which may be contingent on the outcome of the matter; and
(2) a lawyer representing an indigent client may pay court costs and expens-
es of litigation on behalf of the client.
(f) A lawyer shall not accept compensation for representing a client from one

other than the client unless:
(1) the client gives informed consent;
(2) there is no interference with the lawyer’s independence of professional
judgment or with the client-lawyer relationship; and
(3) information relating to representation of a client is protected as required
by Rule 1.6.
(g) A lawyer who represents two or more clients shall not participate in mak-

ing an aggregate settlement of the claims of or against the clients, or in a crimi-
nal case an aggregated agreement as to guilty or nolo contendere pleas, unless
each client gives informed consent, in a writing signed by the client. The lawyer’s
disclosure shall include the existence and nature of all the claims or pleas
involved and of the participation of each person in the settlement.

(h) A lawyer shall not:
(1) make an agreement prospectively limiting the lawyer’s liability to a client
for malpractice unless the client is independently represented in making the
agreement; or
(2) settle a claim or potential claim for such liability with an unrepresented
client or former client unless that person is advised in writing of the desir-
ability of seeking and is given a reasonable opportunity to seek the advice of
independent legal counsel in connection therewith.
(i) A lawyer shall not acquire a proprietary interest in the cause of action or

subject matter of litigation the lawyer is conducting for a client, except that the
lawyer may:

(1) acquire a lien authorized by law to secure the lawyer’s fee or expenses,
provided the requirements of Rule 1.8(a) are satisfied; and
(2) contract with a client for a reasonable contingent fee in a civil case, except
as prohibited by Rule 1.5.
(j) While lawyers are associated in a firm, a prohibition in the foregoing para-

graphs (a) through (i), that applies to any one of them shall apply to all of them. 

Comment
Note: See Rule 1.19 for the prohibition on client-lawyer sexual rela-

tionships. 
Business Transactions Between Client and Lawyer
[1] A lawyer’s legal skill and training, together with the relationship of trust

and confidence between lawyer and client, create the possibility of overreaching
when the lawyer participates in a business, property or financial transaction with
a client, for example, a loan or sales transaction or a lawyer investment on behalf
of a client. The requirements of paragraph (a) must be met even when the trans-
action is not closely related to the subject matter of the representation, as when
a lawyer drafting a will for a client learns that the client needs money for unre-

lated expenses and offers to make a loan to the client. See Rule 5.7. It also applies
to lawyers purchasing property from estates they represent. It does not apply to
ordinary fee arrangements between client and lawyer, which are governed by
Rule 1.5, although its requirements must be met when the lawyer accepts an
interest in the client’s business or other nonmonetary property as payment of all
or part of a fee. In addition, the Rule does not apply to standard commercial
transactions between the lawyer and the client for products or services that the
client generally markets to others, for example, banking or brokerage services,
medical services, products manufactured or distributed by the client, and utili-
ties’ services. In such transactions, the lawyer has no advantage in dealing with
the client, and the restrictions in paragraph (a) are unnecessary and impractica-
ble.

[2] Paragraph (a)(1) requires that the transaction itself be fair to the client
and that its essential terms be communicated to the client, in writing, in a man-
ner that can be reasonably understood. Paragraph (a)(2) requires that the client
also be advised, in writing, of the desirability of seeking the advice of independ-
ent legal counsel. It also requires that the client be given a reasonable opportu-
nity to obtain such advice. Paragraph (a)(3) requires that the lawyer obtain the
client’s informed consent, in a writing signed by the client, both to the essential
terms of the transaction and to the lawyer’s role. When necessary, the lawyer
should discuss both the material risks of the proposed transaction, including any
risk presented by the lawyer’s involvement, and the existence of reasonably avail-
able alternatives and should explain why the advice of independent legal coun-
sel is desirable. See Rule 1.0(f) (definition of informed consent).

[3] The risk to a client is greatest when the client expects the lawyer to rep-
resent the client in the transaction itself or when the lawyer’s financial interest
otherwise poses a significant risk that the lawyer’s representation of the client will
be materially limited by the lawyer’s financial interest in the transaction. Here
the lawyer’s role requires that the lawyer must comply, not only with the require-
ments of paragraph (a), but also with the requirements of Rule 1.7. Under that
Rule, the lawyer must disclose the risks associated with the lawyer’s dual role as
both legal adviser and participant in the transaction, such as the risk that the
lawyer will structure the transaction or give legal advice in a way that favors the
lawyer’s interests at the expense of the client. Moreover, the lawyer must obtain
the client’s informed consent. In some cases, the lawyer’s interest may be such
that Rule 1.7 will preclude the lawyer from seeking the client’s consent to the
transaction.

[4] If the client is independently represented in the transaction, paragraph
(a)(2) of this Rule is inapplicable, and the paragraph (a)(1) requirement for full
disclosure is satisfied either by a written disclosure by the lawyer involved in the
transaction or by the client’s independent counsel. The fact that the client was
independently represented in the transaction is relevant in determining whether
the agreement was fair and reasonable to the client as paragraph (a)(1) further
requires.

Use of Information Related to Representation
[5] Use of information relating to the representation to the disadvantage of

the client violates the lawyer’s duty of loyalty. Paragraph (b) applies when the
information is used to benefit either the lawyer or a third person, such as anoth-
er client or business associate of the lawyer. For example, if a lawyer learns that
a client intends to purchase and develop several parcels of land, the lawyer may
not use that information to purchase one of the parcels in competition with the
client or to recommend that another client make such a purchase. The Rule
does not prohibit uses that do not disadvantage the client. For example, a lawyer
who learns a government agency’s interpretation of trade legislation during the
representation of one client may properly use that information to benefit other
clients. Paragraph (b) prohibits disadvantageous use of client information unless
the client gives informed consent, except as permitted or required by these
Rules. See Rules 1.2(d), 1.6, 1.9(c), 3.3, 4.1, 8.1 and 8.3.

Gifts to Lawyers
[6] A lawyer may accept a gift from a client, if the transaction meets gener-

al standards of fairness. For example, a simple gift such as a present given at a
holiday or as a token of appreciation is permitted. If a client offers the lawyer a
more substantial gift, paragraph (c) does not prohibit the lawyer from accepting
it, although such a gift may be voidable by the client under the doctrine of
undue influence, which treats client gifts as presumptively fraudulent. In any
event, due to concerns about overreaching and imposition on clients, a lawyer
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may not suggest that a substantial gift be made to the lawyer or for the lawyer’s
benefit, except where the lawyer is related to the client as set forth in paragraph
(c).

[7] If effectuation of a substantial gift requires preparing a legal instrument
such as a will or conveyance, the client should have the detached advice that
another lawyer can provide. The sole exception to this Rule is where the client
is a relative of the donee. 

[8] This Rule does not prohibit a lawyer from seeking to have the lawyer or
a partner or associate of the lawyer named as executor of the client’s estate or to
another potentially lucrative fiduciary position. Nevertheless, such appoint-
ments will be subject to the general conflict of interest provision in Rule 1.7
when there is a significant risk that the lawyer’s interest in obtaining the appoint-
ment will materially limit the lawyer’s independent professional judgment in
advising the client concerning the choice of an executor or other fiduciary. In
obtaining the client’s informed consent to the conflict, the lawyer should advise
the client concerning the nature and extent of the lawyer’s financial interest in
the appointment, as well as the availability of alternative candidates for the posi-
tion.

Literary Rights
[9] An agreement by which a lawyer acquires literary or media rights con-

cerning the conduct of the representation creates a conflict between the interests
of the client and the personal interests of the lawyer. Measures suitable in the
representation of the client may detract from the publication value of an
account of the representation. Paragraph (d) does not prohibit a lawyer repre-
senting a client in a transaction concerning literary property from agreeing that
the lawyer’s fee shall consist of a share in ownership in the property, if the
arrangement conforms to Rule 1.5 and paragraphs (a) and (i).

Financial Assistance
[10] Lawyers may not subsidize lawsuits or administrative proceedings

brought on behalf of their clients, including making or guaranteeing loans to
their clients for living expenses, because to do so would encourage clients to pur-
sue lawsuits that might not otherwise be brought and because such assistance
gives lawyers too great a financial stake in the litigation. These dangers do not
warrant a prohibition on a lawyer lending a client court costs and litigation
expenses, including the expenses of medical examination and the costs of
obtaining and presenting evidence, because these advances are virtually indis-
tinguishable from contingent fees and help ensure access to the courts. Similarly,
an exception allowing lawyers representing indigent clients to pay court costs
and litigation expenses regardless of whether these funds will be repaid is war-
ranted.

Person Paying for a Lawyer’s Services
[11] Lawyers are frequently asked to represent a client under circumstances

in which a third person will compensate the lawyer, in whole or in part. The
third person might be a relative or friend, an indemnitor (such as a liability
insurance company) or a co-client (such as a corporation sued along with one
or more of its employees). Because third-party payers frequently have interests
that differ from those of the client, including interests in minimizing the
amount spent on the representation and in learning how the representation is
progressing, lawyers are prohibited from accepting or continuing such represen-
tations unless the lawyer determines that there will be no interference with the
lawyer’s independent professional judgment and there is informed consent from
the client. See also Rule 5.4(c) (prohibiting interference with a lawyer’s profes-
sional judgment by one who recommends, employs or pays the lawyer to ren-
der legal services for another).

[12] Sometimes, it will be sufficient for the lawyer to obtain the client’s
informed consent regarding the fact of the payment and the identity of the
third-party payer. If, however, the fee arrangement creates a conflict of interest
for the lawyer, then the lawyer must comply with Rule. 1.7. The lawyer must
also conform to the requirements of Rule 1.6 concerning confidentiality. Under
Rule 1.7(a), a conflict of interest exists if there is significant risk that the lawyer’s
representation of the client will be materially limited by the lawyer’s own inter-
est in the fee arrangement or by the lawyer’s responsibilities to the third-party
payer (for example, when the third-party payer is a co-client). Under Rule
1.7(b), the lawyer may accept or continue the representation with the informed
consent of each affected client, unless the conflict is nonconsentable under that
paragraph. Under Rule 1.7(b), the informed consent must be confirmed in writ-

ing.
Aggregate Settlements
[13] Differences in willingness to make or accept an offer of settlement are

among the risks of common representation of multiple clients by a single lawyer.
Under Rule 1.7, this is one of the risks that should be discussed before under-
taking the representation, as part of the process of obtaining the clients’
informed consent. In addition, Rule 1.2(a) protects each client’s right to have
the final say in deciding whether to accept or reject an offer of settlement and
in deciding whether to enter a guilty or nolo contendere plea in a criminal case.
The rule stated in this paragraph is a corollary of both these Rules and provides
that, before any settlement offer or plea bargain is made or accepted on behalf
of multiple clients, the lawyer must inform each of them about all the material
terms of the settlement, including what the other clients will receive or pay if the
settlement or plea offer is accepted. See also Rule 1.0(f) (definition of informed
consent). Lawyers representing a class of plaintiffs or defendants, or those pro-
ceeding derivatively, may not have a full client-lawyer relationship with each
member of the class; nevertheless, such lawyers must comply with applicable
rules regulating notification of class members and other procedural require-
ments designed to ensure adequate protection of the entire class.

Limiting Liability and Settling Malpractice Claims
[14] Agreements prospectively limiting a lawyer’s liability for malpractice are

prohibited unless the client is independently represented in making the agree-
ment because they are likely to undermine competent and diligent representa-
tion. Also, many clients are unable to evaluate the desirability of making such
an agreement before a dispute has arisen, particularly if they are then represent-
ed by the lawyer seeking the agreement. This paragraph does not, however, pro-
hibit a lawyer from entering into an agreement with the client to arbitrate legal
malpractice claims, provided such agreements are enforceable and the client is
fully informed of the scope and effect of the agreement. Nor does this paragraph
limit the ability of lawyers to practice in the form of a limited-liability entity,
where permitted by law, provided that each lawyer remains personally liable to
the client for his or her own conduct and the firm complies with any conditions
required by law, such as provisions requiring client notification or maintenance
of adequate liability insurance. Nor does it prohibit an agreement in accordance
with Rule 1.2 that defines the scope of the representation, although a definition
of scope that makes the obligations of representation illusory will amount to an
attempt to limit liability.

[15] Agreements settling a claim or a potential claim for malpractice are not
prohibited by this Rule. Nevertheless, in view of the danger that a lawyer will
take unfair advantage of an unrepresented client or former client, the lawyer
must first advise such a person in writing of the appropriateness of independent
representation in connection with such a settlement. In addition, the lawyer
must give the client or former client a reasonable opportunity to find and con-
sult independent counsel.

Acquiring Proprietary Interest in Litigation
[16] Paragraph (i) states the traditional general rule that lawyers are prohib-

ited from acquiring a proprietary interest in litigation. Like paragraph (e), the
general rule has its basis in common law champerty and maintenance and is
designed to avoid giving the lawyer too great an interest in the representation.
In addition, when the lawyer acquires an ownership interest in the subject of the
representation, it will be more difficult for a client to discharge the lawyer if the
client so desires. The Rule permits a lawyer to acquire a lien to secure the lawyer’s
fee or expenses provided the requirements of Rule 1.7 are satisfied. Specifically,
the lawyer must reasonably believe that the representation will not be adversely
affected after taking into account the possibility that the acquisition of a pro-
prietary interest in the client’s cause of action or any res involved therein may
cloud the lawyer’s judgment and impair the lawyer’s ability to function as an
advocate. The lawyer must also disclose the risks involved prior to obtaining the
client’s consent. Prior to initiating a foreclosure on property subject to a lien
securing a legal fee, the lawyer must notify the client of the right to require the
lawyer to participate in the mandatory fee dispute resolution program. See Rule
1.5(f). 

[17] The Rule is subject to specific exceptions developed in decisional law
and continued in these Rules. The exception for certain advances of the costs of
litigation is set forth in paragraph (e). In addition, paragraph (i) sets forth excep-
tions for liens authorized by law to secure the lawyer’s fees or expenses and con-
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tracts for reasonable contingent fees. The law of each jurisdiction determines
which liens are authorized by law. These may include liens granted by statute,
liens originating in common law and liens acquired by contract with the client.
When a lawyer acquires by contract a security interest in property other than
that recovered through the lawyer’s efforts in the litigation, such an acquisition
is a business or financial transaction with a client and is governed by the require-
ments of paragraph (a). Contracts for contingent fees in civil cases are governed
by Rule 1.5.

Imputation of Prohibitions
[18] Under paragraph (j), a prohibition on conduct by an individual lawyer

in paragraphs (a) through (i) also applies to all lawyers associated in a firm with
the personally prohibited lawyer. For example, one lawyer in a firm may not
enter into a business transaction with a client of another member of the firm
without complying with paragraph (a), even if the first lawyer is not personally
involved in the representation of the client.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES
CPR 11. An attorney may contract to receive an interest in real property as a

contingent fee for legal representation in an action to clear title to the subject
property. 

CPR 135. It is not improper for a legal aid society to request clients to donate
unused trust funds to the society. 

CPR 157. An attorney handling a personal injury case may advance the cost
of the client's medical examination if such is actually an expense of litigation for
which the client remains ultimately liable. (But see Rule 1.8(e))

CPR 241. An attorney may practice law and sell insurance but must keep the
law practice and the insurance business separate in all respects. The attorney
should not sell insurance to clients for whom he has provided legal services
involving estate planning. 

CPR 291. An attorney who has procured a judgment for a client that has not
been collected by the ninth year may purchase the judgment if the client does
wish to renew it, but this practice is not encouraged. 

CPR 346. An attorney may represent a defendant employee of a city and
accept payment of his fee from the city even though the employee may cross-
claim against city. 

CPR 364. An attorney may not purchase a judgment even though the client
needs money immediately. 

RPC 11. Full disclosure and clients' consent are necessary only when married
lawyers personally participate as counsel. 

RPC 24. An attorney may not purchase his client's property at an execution
sale on his own account. 

RPC 76. A lawyer may advance his client's fine. 
RPC 80. A lawyer may not lend money to a client who is represented in

pending or contemplated litigation except to finance costs of litigation. 
RPC 124. An attorney may not agree to bear the costs of federal class action

litigation. But see In re S.E. Hotel Properties Ltd. Partnership, 151 F.R.D. 597
(W.D.N.C. 1993).

RPC 134. An attorney may not accept an assignment of her client's judgment
while representing the client on appeal of the judgment. 

RPC 167. A lawyer may accept compensation from a potentially adverse
insurance carrier for representing a minor in the court approval of a personal
injury settlement provided the lawyer is able to represent the minor's interests
without regard to who is actually paying for his services. 

RPC 173. A lawyer who represents a client on a criminal charge may not lend
the client the money necessary to post bond. 

RPC 186. A lawyer who represents a client in a pending domestic action may
take a promissory note secured by a deed of trust as payment for the lawyer's fee
even though the deed of trust is on real property that is or may be the subject of
the domestic action. 

RPC 187. A lawyer may not ask a client for authorization to instruct the clerk
of court to forward the client's support payments to the lawyer in order to satis-
fy the client's legal fees. 

RPC 238. A lawyer is subject to the Rules of Professional Conduct with
respect to the provision of a law-related service, such as financial planning, if the

law related service is provided in circumstances that are not distinct from the
lawyer's provision of legal services to clients.

98 FEO 14. Opinion rules that a lawyer may participate in the solicitation of
funds from third parties to pay the legal fees of a client provided there is disclo-
sure to contributors and the funds are administered honestly.

98 FEO 17. Opinion rules that a lawyer may not comply with an insurance
carrier's billing requirements and guidelines if they interfere with the lawyer's
ability to exercise his or her independent professional judgment in the represen-
tation of the insured.

2001 FEO 7. Opinion prohibits a lawyer from advancing the cost of a rental
car to a client even though the car will be used, on occasion, to transport the
client to medical examinations.

2001 FEO 9. Opinion rules that, although a lawyer may recommend the
purchase a financial product to a legal client, the lawyer may not receive a com-
mission for its sale.  

2003 FEO 7. Opinion rules that a lawyer may not prepare a power of attor-
ney for the benefit of the principal at the request of another individual or third-
party payer without consulting with, exercising independent professional judg-
ment on behalf of, and obtaining consent from the principal. 

CASE  NOTES
A fee arrangement whereby a law firm would receive a one-third interest in

the shares it was representing in a derivative action by minority shareholders of a
corporation against the directors of the corporation did not constitute an acqui-
sition by the law firm of an improper interest in the subject matter of the litiga-
tion. Swenson v. Thibaut, 39 N.C. App. 77, 250 S.E.2d 279 (1978), appeal dis-
missed, 296 N.C. 740, 254 S.E.2d 181 (1979). 

Release Exonerating Attorney. - The attorney violated the Code of
Professional Responsibility by having his client sign a release in an attempt to
exonerate himself from malpractice. North Carolina State Bar v. Frazier, 62 N.C.
App. 172, 302 S.E.2d 648, appeal dismissed, 308 N.C. 677, 303 S.E.2d 546
(1983). 

Obligation to Pay Expert. - When a lawyer hiring an expert to help on a case
says or does nothing to indicate that the obligation to pay is not his, the expert
can reasonably assume that the lawyer is the contracting party, rather than the
client. Gualtieri v. Burleson, 84 N.C. App. 650, 353 S.E.2d 652, disc. rev. denied,
320 N.C. 168, 358 S.E.2d 50 (1987). 

Lending Money to Clients. - The State Bar's hearing committee's finding
adequately supported its conclusion that the defendant violated Rules of
Professional Responsibility 5.3(B) and 1.2(A) where the undisputed facts were
that: (1) the defendant kept $ 20,000.00 in his trust account for several years
which came from his brother's company, and (2) he loaned this money to three
clients to pay for one client's surgery; another client's rent and payments on a car
note; and a third client's surgical, medical and travel expenses. North Carolina
State Bar v. Harris, 137 N.C. App. 207, 527 S.E.2d 728 (2000).  

Liability for Costs of Class Action. - Where class representative plaintiffs
agreed with their counsel that counsel - rather than the class members or class
representatives - would bear ultimate liability for the costs and expenses of litiga-
tion the arrangement was ethical and in no way impacted upon the adequacy of
counsel under Federal Rules of Civil Procedure Rule 23(a)(4). In re S.E. Hotel
Properties Ltd. Partnership, 151 F.R.D. 597 (W.D.N.C. 1993). 

RULE  1.9:  DUTIES  TO  FORMER  CLIENTS
(a) A lawyer who has formerly represented a client in a matter shall not

thereafter represent another person in the same or a substantially related matter
in which that person’s interests are materially adverse to the interests of the for-
mer client unless the former client gives informed consent, confirmed in writ-
ing.

(b) A lawyer shall not knowingly represent a person in the same or a sub-
stantially related matter in which a firm with which the lawyer formerly was
associated had previously represented a client

(1) whose interests are materially adverse to that person; and
(2) about whom the lawyer had acquired information protected by Rules 1.6
and 1.9(c) that is material to the matter;
unless the former client gives informed consent, confirmed in writing.
(c) A lawyer who has formerly represented a client in a matter or whose pres-
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ent or former firm has formerly represented a client in a matter shall not there-
after: 

(1) use information relating to the representation to the disadvantage of the
former client except as these Rules would permit or require with respect to
a client, or when the information has become generally known; or
(2) reveal information relating to the representation except as these Rules
would permit or require with respect to a client.

Comment
[1] After termination of a client-lawyer relationship, a lawyer has certain

continuing duties with respect to confidentiality and conflicts of interest and
thus may not represent another client except in conformity with this Rule.
Under this Rule, for example, a lawyer could not properly seek to rescind on
behalf of a new client a contract drafted on behalf of the former client. So also
a lawyer who has prosecuted an accused person could not properly represent the
accused in a subsequent civil action against the government concerning the
same transaction. Nor could a lawyer who has represented multiple clients in a
matter represent one or more of the clients in the same or a substantially relat-
ed matter after a dispute arose among the clients in that matter, unless all affect-
ed clients give informed consent or the continued representation of the client(s)
is not materially adverse to the interests of the former clients. See Comment [9].
Current and former government lawyers must comply with this Rule to the
extent required by Rule 1.11.

[2] The scope of a “matter” for purposes of this Rule depends on the facts of
a particular situation or transaction. The lawyer’s involvement in a matter can
also be a question of degree. When a lawyer has been directly involved in a spe-
cific transaction, subsequent representation of other clients with materially
adverse interests in that transaction clearly is prohibited. The underlying ques-
tion is whether the lawyer was so involved in the matter that the subsequent rep-
resentation can be justly regarded as a changing of sides in the matter in ques-
tion.

[3] Matters are “substantially related” for purposes of this Rule if they
involve the same transaction or legal dispute or if there otherwise is a substan-
tial risk that information as would normally have been obtained in the prior rep-
resentation would materially advance the client’s position in the subsequent
matter. For example, a lawyer who has represented a businessperson and learned
extensive private financial information about that person may not then repre-
sent that person’s spouse in seeking a divorce. Similarly, a lawyer who has previ-
ously represented a client in securing environmental permits to build a shopping
center would be precluded from representing neighbors seeking to oppose
rezoning of the property on the basis of environmental considerations; howev-
er, the lawyer would not be precluded, on the grounds of substantial relation-
ship, from defending a tenant of the completed shopping center in resisting
eviction for nonpayment of rent. Information that has been disclosed to the
public or to other parties adverse to the former client ordinarily will not be dis-
qualifying. Information acquired in a prior representation may have been ren-
dered obsolete by the passage of time, a circumstance that may be relevant in
determining whether two representations are substantially related. In the case of
an organizational client, general knowledge of the client’s policies and practices
ordinarily will not preclude a subsequent representation; on the other hand,
knowledge of specific facts gained in a prior representation that are relevant to
the matter in question ordinarily will preclude such a representation. A former
client is not required to reveal the information learned by the lawyer to establish
a substantial risk that the lawyer has information to use in the subsequent mat-
ter. A conclusion about the possession of such information may be based on the
nature of the services the lawyer provided the former client and information that
would in ordinary practice be learned by a lawyer providing such services.

Lawyers Moving Between Firms
[4] When lawyers have been associated within a firm but then end their asso-

ciation, the question of whether a lawyer should undertake representation is
more complicated. There are several competing considerations. First, the client
previously represented by the former firm must be reasonably assured that the
principle of loyalty to the client is not compromised. Second, the rule should
not be so broadly cast as to preclude other persons from having reasonable
choice of legal counsel. Third, the rule should not unreasonably hamper lawyers
from forming new associations and taking on new clients after having left a pre-

vious association. In this connection, it should be recognized that today many
lawyers practice in firms, that many lawyers to some degree limit their practice
to one field or another, and that many move from one association to another
several times in their careers. If the concept of imputation were applied with
unqualified rigor, the result would be radical curtailment of the opportunity of
lawyers to move from one practice setting to another and of the opportunity of
clients to change counsel.

[5] Paragraph (b) operates to disqualify the lawyer only when the lawyer
involved has actual knowledge of information protected by Rules 1.6 and 1.9(c).
Thus, if a lawyer while with one firm acquired no knowledge or information
relating to a particular client of the firm, and that lawyer later joined another
firm, neither the lawyer individually nor the second firm is disqualified from
representing another client in the same or a related matter even though the
interests of the two clients conflict. See Rule 1.10(b) for the restrictions on a firm
once a lawyer has terminated association with the firm.

[6] Application of paragraph (b) depends on a situation’s particular facts,
aided by inferences, deductions or working presumptions that reasonably may
be made about the way in which lawyers work together. A lawyer may have gen-
eral access to files of all clients of a law firm and may regularly participate in dis-
cussions of their affairs; it should be inferred that such a lawyer in fact is privy
to all information about all the firm’s clients. In contrast, another lawyer may
have access to the files of only a limited number of clients and participate in dis-
cussions of the affairs of no other clients; in the absence of information to the
contrary, it should be inferred that such a lawyer in fact is privy to information
about the clients actually served but not those of other clients. In such an
inquiry, the burden of proof should rest upon the firm whose disqualification is
sought.

[7] Independent of the question of disqualification of a firm, a lawyer chang-
ing professional association has a continuing duty to preserve confidentiality of
information about a client formerly represented. See Rules 1.6 and 1.9(c).

[8] Paragraph (c) provides that information acquired by the lawyer in the
course of representing a client may not subsequently be used or revealed by the
lawyer to the disadvantage of the client. However, the fact that a lawyer has once
served a client does not preclude the lawyer from using generally known infor-
mation about that client when later representing another client. Whether infor-
mation is “generally known” depends in part upon how the information was
obtained and in part upon the former client’s reasonable expectations. The mere
fact that information is accessible through the public record or has become
known to some other persons, does not necessarily deprive the information of
its confidential nature. If the information is known or readily available to a rel-
evant sector of the public, such as the parties involved in the matter, then the
information is probably considered “generally known.” See Restatement (Third)
of The Law of Governing Lawyers, 111 cmt. d. 

[9] The provisions of this Rule are for the protection of former clients and
can be waived if the client gives informed consent, which consent must be con-
firmed in writing under paragraphs (a) and (b). See Rule 1.0(f). With regard to
the effectiveness of an advance waiver, see Comment [22] to Rule 1.7. With
regard to disqualification of a firm with which a lawyer is or was formerly asso-
ciated, see Rule 1.10.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES
CPR 140. It is improper for an attorney who formerly represented a creditor

to later represent the debtor in the same action. 
CPR 147. An attorney cannot defend an action brought by a former client

when confidential information obtained during the prior representation would
be relevant to the defense of the current action. 

CPR 159. It is proper for an attorney to prepare a will for a woman and later
represent her husband in a domestic action so long as the prior representation is
not substantially related to the present action. 

CPR 195. An attorney may not act as a private prosecutor against a former
client who sought his advice concerning the domestic problems which culmi-
nated in the subject homicide. 

CPR 243. An attorney may certify title to the State for purposes of condem-
nation and later represent the landowner against the State in a suit for damages
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if all consent. 
CPR 273. An attorney may not represent a neighborhood group in opposi-

tion to another group he previously represented concerning the same or sub-
stantially related subject matter. 

RPC 32. An attorney who represented a husband and wife in certain matters
may not later represent the husband in an action for alimony and equitable dis-
tribution. 

RPC 137. An attorney who formerly represented an estate may not subse-
quently defend the former personal representative against a claim brought by the
estate. 

RPC 144. A lawyer having undertaken to represent two clients in the same
matter may not thereafter represent one against the other in the event their inter-
ests become adverse without the consent of the other. 

RPC 168. A lawyer may ask her client for a waiver of objection to a possible
future representation presenting a conflict of interest if certain conditions are
met. 

RPC 229. A lawyer who jointly represented a husband and wife in the prepa-
ration and execution of estate planning documents may not prepare a codicil to
the will of one spouse without the knowledge of the other spouse if the codicil
will affect adversely the interests of the other spouse or each spouse agreed not to
change the estate plan without informing the other spouse.

RPC 244. Although a lawyer asks a prospective client to sign a form stating
that no client-lawyer relationship will be created by reason of a free consultation
with the lawyer, the lawyer may not subsequently disclaim the creation of a
client-lawyer relationship and represent the opposing party. 

RPC 246. Under certain circumstances, a lawyer may not represent a party
whose interests are opposed to the interests of a prospective client if confidential
information of the prospective client must be used in the representation.

2000 FEO 2. Opinion rules that a lawyer who represented a husband and
wife in a joint Chapter 13 bankruptcy case may continue to represent one of the
spouses after the other spouse disappears or becomes unresponsive, unless the
lawyer is aware of any fact or circumstance that would make the continued rep-
resentation of the remaining spouse an actual conflict of interest with the prior
representation of the other spouse.  

2003 FEO 9. Opinion rules that a lawyer may participate in a settlement
agreement that contains a provision limiting or prohibiting disclosure of infor-
mation obtained during the representation even though the provision will effec-
tively limit the lawyer's ability to represent future claimants.

CASE NOTES
Conflict of Interest Not Shown. - There was no conflict of interest involved

where the attorney for the plaintiff in an action to impress a trust had represent-
ed a defendant in a divorce action against her former husband, her co-defendant
in this action. In this case the former client had consented to the attorney's rep-
resentation of the current client, her foster mother, who knew of the prior repre-
sentation. Saintsing v. Taylor, 57 N.C. App. 467, 291 S.E.2d 880, cert. denied,
306 N.C. 558, 294 S.E.2d 224 (1982). 

Refusal to Disqualify Counsel. - In a derivative action in which the defendant
waited 22 months before moving to disqualify the plaintiffs' counsel on the
ground of prior representation of the defendant by the attorney who referred the
derivative action to the plaintiffs' counsel, the trial court did not abuse its discre-
tion in refusing to disqualify counsel. Lowder v. All Star Mills Inc., 60 N.C. App.
275, 300 S.E.2d 230, aff'd in part, rev'd in part, 309 N.C. 695, 309 S.E.2d 193
(1983). 

Law firm was disqualified from representing plaintiff computer company in
copyright case against another company which hired three of plaintiff's engineers
where the law firm had previously represented one of the engineers. Robert
Woodhead, Inc. v. Datawatch Corp., 934 F. Supp. 181 (E.D.N.C. 1995). 

RULE  1.10:  IMPUTATION  OF  CONFLICTS  OF  INTEREST:
GENERAL  RULE

(a) While lawyers are associated in a firm, none of them shall knowingly rep-
resent a client when any one of them practicing alone would be prohibited from
doing so by Rules 1.7 or 1.9, unless the prohibition is based on a personal inter-
est of the prohibited lawyer, including a prohibition under Rule 6.6, and the
prohibition does not present a significant risk of materially limiting the repre-

sentation of the client by the remaining lawyers in the firm.
(b) When a lawyer has terminated an association with a firm, the firm is not

prohibited from thereafter representing a person with interests materially
adverse to those of a client represented by the formerly associated lawyer and not
currently represented by the firm, unless:

(1) the matter is the same or substantially related to that in which the for-
merly associated lawyer represented the client; and
(2) any lawyer remaining in the firm has information protected by Rules 1.6
and 1.9(c) that is material to the matter.
(c) When a lawyer becomes associated with a firm, no lawyer associated in

the firm shall knowingly represent a person in a matter in which that lawyer is
disqualified under Rule 1.9 unless:

(1) the personally disqualified lawyer is timely screened from any participa-
tion in the matter; and
(2) written notice is promptly given to any affected former client to enable
it to ascertain compliance with the provisions of this Rule.
(d) A disqualification prescribed by this rule may be waived by the affected

client under the conditions stated in Rule 1.7.
(e) The disqualification of lawyers associated in a firm with former or cur-

rent government lawyers is governed by Rule 1.11.

Comment
Definition of “Firm”
[1] For purposes of the Rules of Professional Conduct, the term “firm”

denotes lawyers in a law partnership, professional corporation, sole proprietor-
ship or other association authorized to practice law; or lawyers employed in a
legal services organization or the legal department of a corporation or other
organization. See Rule 1.0(d). Whether two or more lawyers constitute a firm
within this definition can depend on the specific facts. See Rule 1.0, Comments
[2] - [4].

Principles of Imputed Disqualification
[2] The rule of imputed disqualification stated in paragraph (a) gives effect

to the principle of loyalty to the client as it applies to lawyers who practice in a
law firm. Such situations can be considered from the premise that a firm of
lawyers is essentially one lawyer for purposes of the rules governing loyalty to the
client, or from the premise that each lawyer is vicariously bound by the obliga-
tion of loyalty owed by each lawyer with whom the lawyer is associated.
Paragraph (a) operates only among the lawyers currently associated in a firm.
When a lawyer moves from one firm to another, the situation is governed by
Rules 1.9(b) and 1.10(b).

[3] The rule in paragraph (a) does not prohibit representation where neither
questions of client loyalty nor protection of confidential information are pre-
sented. Where one lawyer in a firm could not effectively represent a given client
because of strong political beliefs, for example, but that lawyer will do no work
on the case and the personal beliefs of the lawyer will not materially limit the
representation by others in the firm, the firm should not be disqualified. On the
other hand, if an opposing party in a case were owned by a lawyer in the law
firm, and others in the firm would be materially limited in pursuing the matter
because of loyalty to that lawyer, the personal disqualification of the lawyer
would be imputed to all others in the firm.

[4] The rule in paragraph (a) also does not prohibit representation by others
in the law firm where the person prohibited from involvement in a matter is a
nonlawyer, such as a paralegal or legal secretary. Nor does paragraph (a) prohib-
it representation if the lawyer is prohibited from acting because of events before
the person became a lawyer, for example, work that the person did while a law
student. Such persons, however, ordinarily must be screened from any personal
participation in the matter to avoid communication to others in the firm of con-
fidential information that both the nonlawyers and the firm have a legal duty to
protect. See Rules 1.0(l) and 5.3.

[5] Rule 1.10(b) operates to permit a law firm, under certain circumstances,
to represent a person with interests directly adverse to those of a client repre-
sented by a lawyer who formerly was associated with the firm. The Rule applies
regardless of when the formerly associated lawyer represented the client.
However, the law firm may not represent a person with interests adverse to those
of a present client of the firm, which would violate Rule 1.7. Moreover, the firm
may not represent the person where the matter is the same or substantially relat-
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ed to that in which the formerly associated lawyer represented the client and any
other lawyer currently in the firm has material information protected by Rules
1.6 and 1.9(c).

[6] Where the conditions of paragraph (c) are met, imputation is removed,
and consent to the new representation is not required. Lawyers should be aware,
however, that courts may impose more stringent obligations in ruling upon
motions to disqualify a lawyer from pending litigation.

[7] Requirements for screening procedures are stated in Rule 1.0(l).
Paragraph (c)(2) does not prohibit the screened lawyer from receiving a salary or
partnership share established by prior independent agreement, nor does it
specifically prohibit the receipt of a part of the fee from the screened matter.
However, Rule 8.4(c) prohibits the screened lawyer from participating in the fee
if such participation was impliedly or explicitly offered as an inducement to the
lawyer to become associated with the firm. 

[8] Notice, including a description of the screened lawyer’s prior representa-
tion and of the screening procedures employed, generally should be given as
soon as practicable after the need for screening becomes apparent.

[9] Rule 1.10(d) removes imputation with the informed consent of the
affected client under the conditions stated in Rule 1.7. The conditions stated in
Rule 1.7 require the lawyer to determine that the representation is not prohib-
ited by Rule 1.7(b) and that each affected client has given informed consent to
the representation, confirmed in writing. In some cases, the risk may be so severe
that the conflict may not be cured by client consent. For a discussion of the
effectiveness of client waivers of conflicts that might arise in the future, see Rule
1.7, Comment [22]. For a definition of informed consent, see Rule 1.0(f).

[10] Where a lawyer has joined a private firm after having represented the
government, imputation is governed by Rule 1.11 (b) and (c), not this Rule.
Under Rule 1.11(d), where a lawyer represents the government after having
served clients in private practice, nongovernmental employment or in another
government agency, former-client conflicts are not imputed to government
lawyers associated with the individually disqualified lawyer.

[11] Where a lawyer is prohibited from engaging in certain transactions
under Rule 1.8, paragraph (j) of that Rule, and not this Rule, determines
whether that prohibition also applies to other lawyers associated in a firm with
the personally prohibited lawyer.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 96. When different attorneys in the same firm are employed to repre-

sent conflicting interests in related cases (estate in wrongful death case and crim-
inal defendant in homicide case), both must withdraw. 

CPR 158. An attorney whose partner represented the wife in domestic litiga-
tion which resulted in parties holding real property as co-tenants cannot subse-
quently represent the husband in a partition proceeding. 

CPR 274. Attorneys who merely share office space are not automatically dis-
qualified. 

RPC 45. An attorney whose partner represented the adverse party prior to
joining the firm is not disqualified unless the partner acquired confidential infor-
mation material to the current dispute. (But see Rule 1.10(c))

RPC 49. Attorneys who own stock in a real estate company may refer clients
to the company if such would be in the clients' best interest and there is full dis-
closure, but the attorneys and other members of their law firm may not close
transactions brokered by the real estate firm. 

RPC 55. A member of the Attorney General's staff may prosecute appeals of
adverse Medicaid decisions against the Department of Human Resources, which
is represented by another member of the Attorney General's staff. 

RPC 65. The public defender's office should be considered as a single law
firm and staff attorneys may not represent co-defendants with conflicting inter-
ests unless both consent and can be adequately represented. 

RPC 73. Opinion clarifies two lines of authority in prior ethics opinions.
Where an attorney serves on a governing body, such as a county commission, the
attorney is disqualified from representing criminal defendants if a member of the
sheriff's department is a prosecuting witness. The attorney's partners are not dis-
qualified. 

Where an attorney advises a governing body, such as a county commission,

but is not a commissioner herself, and in that capacity represents the sheriff's
department relative to criminal matters, the attorney may not represent criminal
defendants if a member of the sheriff's department will be a prosecuting witness.
In this situation the attorney's partners would also be disqualified from repre-
senting the criminal defendants. 

RPC 248. A lawyer who owns stock in a mortgage brokerage corporation
may not act as the settlement agent for a loan brokered by the corporation nor
may the other lawyers in the firm certify title or act as settlement agent for the
closing.

99 FEO 3. Opinion rules that lawyers in different field offices of Legal
Services of North Carolina may represent clients with materially adverse interests
provided confidential client information is not shared by the lawyers with the dif-
ferent field offices.

CASE  NOTES
Cited  in Smith v. Beaufort County Hosp. Ass'n, 141 N.C. App. 203, 540

S.E.2d 775 (2000), cert denied, 353 N.C. 381, 547 S.E.2d 435 (2001). 

RULE  1.11:  SPECIAL  CONFLICTS  OF  INTEREST  FOR  FOR-
MER  AND  CURRENT  GOVERNMENT  OFFICERS  AND
EMPLOYEES

(a) Except as law may otherwise expressly permit, a lawyer who has former-
ly served as a public officer or employee of the government:

(1) is subject to Rules 1.9(a) and (b), except that “matter” is defined as in
paragraph (e) of this Rule;
(2) is subject to Rule 1.9(c); and
(3) shall not otherwise represent a client in connection with a matter in
which the lawyer participated personally and substantially as a public officer
or employee, unless the appropriate government agency gives its informed
consent, confirmed in writing, to the representation.
(b) When a lawyer is disqualified from representation under paragraph (a),

no lawyer in a firm with which that lawyer is associated may knowingly under-
take or continue representation in such a matter unless:

(1) the disqualified lawyer is timely screened from any participation in the
matter; and
(2) written notice is promptly given to the appropriate government agency
to enable it to ascertain compliance with the provisions of this rule.
(c) Except as law may otherwise expressly permit, a lawyer having informa-

tion that the lawyer knows is confidential government information about a per-
son acquired when the lawyer was a public officer or employee, may not repre-
sent a private client whose interests are adverse to that person in a matter in
which the information could be used to the material disadvantage of that per-
son. As used in this Rule, the term “confidential government information”
means information that has been obtained under governmental authority and
which, at the time this Rule is applied, the government is prohibited by law
from disclosing to the public or has a legal privilege not to disclose and which is
not otherwise available to the public. A firm with which that lawyer is associat-
ed may undertake or continue representation in the matter only if the disquali-
fied lawyer is timely screened from any participation in the matter. 

(d) Except as law may otherwise expressly permit, a lawyer currently serving
as a public officer or employee:

(1) is subject to Rules 1.7 and 1.9; and
(2) shall not:

(A) participate in a matter in which the lawyer participated personally and
substantially while in private practice or nongovernmental employment,
unless the appropriate government agency gives its informed consent, con-
firmed in writing; or
(B) negotiate for private employment with any person who is involved as
a party or as lawyer for a party in a matter in which the lawyer is partici-
pating personally and substantially, except that a lawyer serving as a law
clerk to a judge, other adjudicative officer or arbitrator may negotiate for
private employment as permitted by Rule 1.12(b) and subject to the con-
ditions stated in Rule 1.12(b).

(e) As used in this Rule, the term “matter” includes:
(1) any judicial or other proceeding, application, request for a ruling or other
determination, contract, claim, controversy, investigation, charge, accusa-
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tion, arrest or other particular matter involving a specific party or parties,
and
(2) any other matter covered by the conflict of interest rules of the appro-
priate government agency.

Comment
[1] A lawyer who has served or is currently serving as a public officer or

employee is personally subject to the Rules of Professional Conduct, including
the prohibition against concurrent conflicts of interest stated in Rule 1.7. In
addition, such a lawyer may be subject to statutes and government regulations
regarding conflicts of interest. Such statutes and regulations may circumscribe
the extent to which the government agency may give consent under this Rule.
See Rule 1.0(f) for the definition of informed consent.

[2] Paragraphs (a)(1), (a)(2) and (d)(1) restate the obligations of an individ-
ual lawyer who has served or is currently serving as an officer or employee of the
government toward a former government or private client under Rule 1.9. Rule
1.10, however, is not applicable to the conflicts of interest addressed by this
Rule. Rather, paragraph (b) sets forth a special imputation rule for former gov-
ernment lawyers that provides for screening and notice. Because of the special
problems raised by imputation within a government agency, paragraph (d) does
not impute the conflicts of a lawyer currently serving as an officer or employee
of the government to other associated government officers or employees,
although ordinarily it will be prudent to screen such lawyers.

[3] Paragraphs (a)(3) and (d)(2) impose additional obligations on a lawyer
who has served or is currently serving as an officer or employee of the govern-
ment. They apply in situations where a lawyer is not adverse to a former client
and are designed to prevent a lawyer from exploiting public office for the advan-
tage of another client. For example, a lawyer who has pursued a claim on behalf
of the government may not pursue the same claim on behalf of a later private
client after the lawyer has left government service, except when authorized to do
so by the government agency under paragraph (a). Similarly, a lawyer who has
pursued a claim on behalf of a private client may not pursue the claim on behalf
of the government, except when authorized to do so by paragraph (d). As with
paragraphs (a)(1), (a)(2) and (d)(1), Rule 1.10 is not applicable to the conflicts
of interest addressed by these paragraphs.

[4] This Rule represents a balancing of interests. On the one hand, where the
successive clients are a government agency and another client, public or private,
the risk exists that power or discretion vested in that agency might be used for
the special benefit of the other client. A lawyer should not be in a position where
benefit to the other client might affect performance of the lawyer’s professional
functions on behalf of the government. Also, unfair advantage could accrue to
the other client by reason of access to confidential government information
about the client’s adversary obtainable only through the lawyer’s government
service. On the other hand, the rules governing lawyers presently or formerly
employed by a government agency should not be so restrictive as to inhibit
transfer of employment to and from the government. The government has a
legitimate need to attract qualified lawyers as well as to maintain high ethical
standards. The provisions for screening and waiver in paragraph (b) are neces-
sary to prevent the disqualification rule from imposing too severe a deterrent
against entering public service. The limitation of disqualification in paragraphs
(a)(1), (a)(3) and (d)(2) to matters involving a specific party or parties, rather
than extending disqualification to all substantive issues on which the lawyer
worked, serves a similar function.

[5] When a lawyer has been employed by one government agency and then
moves to a second government agency, it may be appropriate to treat that sec-
ond agency as another client for purposes of this Rule, as when a lawyer is
employed by a city and subsequently is employed by a federal agency. However,
because the conflict of interest is governed by paragraph (d), the latter agency is
not required to screen the lawyer as paragraph (b) requires a law firm to do. The
question of whether two government agencies should be regarded as the same
or different clients for conflict of interest purposes is beyond the scope of these
Rules. See Rule 1.13 Comment [6].

[6] Paragraphs (b) and (c) contemplate a screening arrangement. See Rule
1.0(l) (requirements for screening procedures). These paragraphs do not pro-
hibit a lawyer from receiving a salary or partnership share established by prior
independent agreement nor do they specifically prohibit the receipt of a part of

the fee from the screened matter. However, Rule 8.4(c) prohibits the screened
lawyer from participating in the fee if such participation was impliedly or explic-
itly offered as an inducement to the lawyer to become associated with the firm. 

[7] Notice, including a description of the screened lawyer’s prior representa-
tion and of the screening procedures employed, generally should be given as
soon as practicable after the need for screening becomes apparent. When dis-
closure is likely significantly to injure the client, a reasonable delay may be jus-
tified.

[8] Paragraph (c) operates only when the lawyer in question has knowledge
of the information, which means actual knowledge; it does not operate with
respect to information that merely could be imputed to the lawyer.

[9] Paragraphs (a) and (d) do not prohibit a lawyer from jointly represent-
ing a private party and a government agency when doing so is permitted by Rule
1.7 and is not otherwise prohibited by law.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 208. A former U.S. attorney may represent criminal defendants and

civil plaintiffs against the United States so long as he did not participate in sub-
stantially related matters while with the government. 

CPR 245. A former assistant district attorney may not act as private prosecu-
tor in a case he was handling before he left the district attorney's office. 

CPR 306. A former district attorney who prepared bills of indictment and
requests for extradition in a criminal case may not privately prosecute that case. 

CASE  NOTES
No Per Se Disqualification. - Government employment as a district attorney

by an attorney formerly in private practice does not create a per se disqualifica-
tion of all the other government attorneys on his staff from prosecuting or
appearing at any time against his former clients of the attorney who left private
practice. State v. Reid, 104 N.C. App. 334, 410 S.E.2d 67 (1991), cert. granted,
331 N.C. 121, 414 S.E.2d 765 (1992), rev'd on other grounds, 334 N.C. 551,
434 S.E.2d 193 (1993). 

Stated in State v. Reid, 334 N.C. 551, 434 S.E.2d 193 (1993). 

RULE  1.12:  FORMER  JUDGE,  ARBITRATOR,  MEDIATOR  OR
OTHER  THIRD-PPARTY  NEUTRAL

(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in
connection with a matter in which the lawyer participated personally and sub-
stantially as a judge or other adjudicative officer or law clerk to such a person or
as an arbitrator, mediator or other third-party neutral, unless all parties to the
proceeding give informed consent, confirmed in writing.

(b) A lawyer shall not negotiate for employment with any person who is
involved as a party or as lawyer for a party in a matter in which the lawyer is par-
ticipating personally and substantially as a judge or other adjudicative officer or
as an arbitrator, mediator or other third-party neutral. A lawyer serving as a law
clerk to a judge or other adjudicative officer may negotiate for employment with
a party or lawyer involved in a matter in which the clerk is participating per-
sonally and substantially, but only after the lawyer has notified the judge or other
adjudicative officer.

(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which
that lawyer is associated may knowingly undertake or continue representation
in the matter unless:

(1) the disqualified lawyer is timely screened from any participation in the
matter; and
(2) written notice is promptly given to the parties and any appropriate tri-
bunal to enable them to ascertain compliance with the provisions of this
rule.
(d) An arbitrator selected as a partisan of a party in a multimember arbitra-

tion panel is not prohibited from subsequently representing that party.

Comment
[1] This Rule generally parallels Rule 1.11. The term “personally and sub-

stantially” signifies that a judge who was a member of a multimember court, and
thereafter left judicial office to practice law, is not prohibited from representing
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a client in a matter pending in the court, but in which the former judge did not
participate. So also the fact that a former judge exercised administrative respon-
sibility in a court does not prevent the former judge from acting as a lawyer in
a matter where the judge had previously exercised remote or incidental admin-
istrative responsibility that did not affect the merits. Compare the Comment to
Rule 1.11. The term “adjudicative officer” includes such officials as judges pro
tempore, referees, special masters, hearing officers and other parajudicial officers,
and also lawyers who serve as part-time judges. 

[2] Like former judges, lawyers who have served as arbitrators, mediators or
other third-party neutrals may be asked to represent a client in a matter in which
the lawyer participated personally and substantially. This Rule forbids such rep-
resentation unless all of the parties to the proceedings give their informed con-
sent, confirmed in writing. See Rule 1.0(f ) and (c). Other law or codes of
ethics governing third-party neutrals may impose more stringent standards of
personal or imputed disqualification. See Rule 2.4.

[3] Although lawyers who serve as third-party neutrals do not have infor-
mation concerning the parties that is protected under Rule 1.6, they typical-
ly owe the parties an obligation of confidentiality under law or codes of ethics
governing third-party neutrals. Thus, paragraph (c) provides that conflicts of
the personally disqualified lawyer will be imputed to other lawyers in a law
firm unless the conditions of this paragraph are met.

[4] Requirements for screening procedures are stated in Rule 1.0(l).
Paragraph (c)(1) does not prohibit the screened lawyer from receiving a salary
or partnership share established by prior independent agreement nor does it
specifically prohibit the receipt of a part of the fee from the screened matter.
However, Rule 8.4(c) prohibits the screened lawyer from participating in the
fee if such participation was impliedly or explicitly offered as an inducement
to the lawyer to become associated with the firm. 

[5] Notice, including a description of the screened lawyer’s prior represen-
tation and of the screening procedures employed, generally should be given as
soon as practicable after the need for screening becomes apparent. When dis-
closure is likely to significantly injure the client, a reasonable delay may be jus-
tified.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 113. An attorney may not represent either party in a domestic case

after having signed a consent judgment in the matter as a judge. 
RPC 138. A partner of a lawyer who represents a party to an arbitration

should not act as an arbitrator. (But see Rule 1.12(c))

RULE  1.13:  ORGANIZATION  AS  CLIENT
(a) A lawyer employed or retained by an organization represents the organ-

ization acting through its duly authorized constituents.
(b) If a lawyer for an organization knows that an officer, employee or other

person associated with the organization is engaged in action, intends to act or
refuses to act in a matter related to the representation that is a violation of a
legal obligation to the organization, or a violation of law which reasonably
might be imputed to the organization, and is likely to result in substantial
injury to the organization, the lawyer shall proceed as is reasonably necessary
in the best interest of the organization. In determining how to proceed, the
lawyer shall give due consideration to the seriousness of the violation and its
consequences, the scope and nature of the lawyer’s representation, the respon-
sibility in the organization and the apparent motivation of the person
involved, the policies of the organization concerning such matters and any
other relevant considerations. Any measures taken shall be designed to mini-
mize disruption of the organization and the risk of revealing information
relating to the representation to persons outside the organization. Such meas-
ures may include among others:

(1) asking for reconsideration of the matter;
(2) advising that a separate legal opinion on the matter be sought for pres-
entation to appropriate authority in the organization; and
(3) referring the matter to higher authority in the organization, including,
if warranted by the seriousness of the matter, referral to the highest author-
ity that can act on behalf of the organization as determined by applicable

law.
(c) If, despite the lawyer’s efforts in accordance with paragraph (b), the

highest authority that can act on behalf of the organization insists upon
action, or a refusal to act, that is clearly a violation of law and is likely to result
in substantial injury to the organization, the lawyer may resign in accordance
with Rule 1.16.

(d) In dealing with an organization’s directors, officers, employees, mem-
bers, shareholders or other constituents, a lawyer shall explain the identity of
the client when the lawyer knows or reasonably should know that the organi-
zation’s interests are adverse to those of the constituents with whom the lawyer
is dealing.

(e) A lawyer representing an organization may also represent any of its
directors, officers, employees, members, shareholders or other constituents,
subject to the provisions of Rule 1.7. If the organization’s consent to the dual
representation is required by Rule 1.7, the consent shall be given by an appro-
priate official of the organization other than the individual who is to be rep-
resented, or by the shareholders.

Comment
The Entity as the Client
[1] An organizational client is a legal entity, but it cannot act except

through its officers, directors, employees, shareholders and other constituents.
Officers, directors, employees and shareholders are the constituents of the cor-
porate organizational client. The duties defined in this Rule apply equally to
unincorporated associations. “Other constituents” as used in this Rule means
the positions equivalent to officers, directors, employees and shareholders held
by persons acting for organizational clients that are not corporations.

[2] When one of the constituents of an organizational client communi-
cates with the organization’s lawyer in that person’s organizational capacity, the
communication is protected by Rule 1.6. Thus, by way of example, if an orga-
nizational client requests its lawyer to investigate allegations of wrongdoing,
interviews made in the course of that investigation between the lawyer and the
client’s employees or other constituents are covered by Rule 1.6. This does not
mean, however, that constituents of an organizational client are the clients of
the lawyer. The lawyer may not disclose to such constituents information
relating to the representation except for disclosures explicitly or impliedly
authorized by the organizational client in order to carry out the representation
or as otherwise permitted by Rule 1.6.

[3] When constituents of the organization make decisions for it, the deci-
sions ordinarily must be accepted by the lawyer even if their utility or pru-
dence is doubtful. Decisions concerning policy and operations, including ones
entailing serious risk, are not as such in the lawyer’s province. However, dif-
ferent considerations arise when the lawyer knows that the organization may
be substantially injured by action of a constituent that is in violation of law.
In such a circumstance, it may be reasonably necessary for the lawyer to ask
the constituent to reconsider the matter. If that fails, or if the matter is of suf-
ficient seriousness and importance to the organization, it may be reasonably
necessary for the lawyer to take steps to have the matter reviewed by a higher
authority in the organization. Clear justification should exist for seeking
review over the head of the constituent normally responsible for it. The stat-
ed policy of the organization may define circumstances and prescribe channels
for such review, and a lawyer should encourage the formulation of such a pol-
icy. Even in the absence of organization policy, however, the lawyer may have
an obligation to refer a matter to higher authority, depending on the serious-
ness of the matter and whether the constituent in question has apparent
motives to act at variance with the organization’s interest. Review by the chief
executive officer or by the board of directors may be required when the mat-
ter is of importance commensurate with their authority. At some point it may
be useful or essential to obtain an independent legal opinion.

[4] The organization’s highest authority to whom a matter may be referred
ordinarily will be the board of directors or similar governing body. However,
applicable law may prescribe that under certain conditions the highest author-
ity reposes elsewhere, for example, in the independent directors of a corpora-
tion.

Relation to Other Rules
[5] The authority and responsibility provided in this Rule are concurrent
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with the authority and responsibility provided in other Rules. In particular,
this Rule does not limit or expand the lawyer’s responsibility under Rule 1.6,
1.8, 1.16, 3.3 or 4.1. If the lawyer’s services are being used by an organization
to further a crime or fraud by the organization, Rule 1.2(d) can be applicable.

Government Agency
[6] The duty defined in this Rule applies to governmental organizations.

Defining precisely the identity of the client and prescribing the resulting obli-
gations of such lawyers may be more difficult in the government context and
is a matter beyond the scope of these Rules. See Scope [18]. Although in some
circumstances the client may be a specific agency, it may also be a branch of
government, such as the executive branch, or the government as a whole. For
example, if the action or failure to act involves the head of a bureau, either the
department of which the bureau is a part or the relevant branch of govern-
ment may be the client for purposes of this Rule. Moreover, in a matter
involving the conduct of government officials, a government lawyer may have
authority under applicable law to question such conduct more extensively
than that of a lawyer for a private organization in similar circumstances. Thus,
when the client is a governmental organization, a different balance may be
appropriate between maintaining confidentiality and assuring that the wrong-
ful act is prevented or rectified, for public business is involved. In addition,
duties of lawyers employed by the government or lawyers in military service
may be defined by statutes and regulation. This Rule does not limit that
authority. See Scope.

Clarifying the Lawyer’s Role
[7] There are times when the organization’s interest may be or become

adverse to those of one or more of its constituents. In such circumstances the
lawyer should advise any constituent, whose interest the lawyer finds adverse
to that of the organization of the conflict or potential conflict of interest, that
the lawyer cannot represent such constituent, and that such person may wish
to obtain independent representation. Care must be taken to assure that the
individual understands that, when there is such adversity of interest, the
lawyer for the organization cannot provide legal representation for that con-
stituent individual, and that discussions between the lawyer for the organiza-
tion and the individual may not be privileged.

[8] Whether such a warning should be given by the lawyer for the organ-
ization to any constituent individual may turn on the facts of each case.

Dual Representation
[9] Paragraph (e) recognizes that a lawyer for an organization may also rep-

resent a principal officer or major shareholder, director, employee, member, or
other constituent.

Derivative Actions
[10] Under generally prevailing law, the shareholders or members of a cor-

poration may bring suit to compel the directors to perform their legal obliga-
tions in the supervision of the organization. Members of unincorporated asso-
ciations have essentially the same right. Such an action may be brought nom-
inally by the organization, but usually is, in fact, a legal controversy over man-
agement of the organization.

[11] The question can arise whether counsel for the organization may
defend such an action. The proposition that the organization is the lawyer’s
client does not alone resolve the issue. Most derivative actions are a normal
incident of an organization’s affairs, to be defended by the organization’s
lawyer like any other suit. However, if the claim involves serious charges of
wrongdoing by those in control of the organization, a conflict may arise
between the lawyer’s duty to the organization and the lawyer’s relationship
with the board. In those circumstances, Rule 1.7 governs who should repre-
sent the directors and the organization.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 154. Because the town attorney owes allegiance to the town and not

to particular officials of the town, he must disclose to any inquiring member
of the town's board of commissioners the subject of a town business meeting
involving town officials and other interested persons despite contrary instruc-
tions from the mayor. 

CPR 227. The retained attorney for a religious organization cannot repre-

sent citizens who want wills leaving property to the organization. 
CPR 228. A retained attorney for a religious organization cannot represent

employees of the organization in drawing wills. 
CPR 235. An attorney may not offer to draw wills free for church mem-

bers who agree to contribute a certain amount to the church. 
CPR 271. An attorney who drafted a partnership agreement cannot later

represent some of the partners against the partnership. 
RPC 97. Counsel for a condominium association may represent the asso-

ciation against a unit owner. 
97 FEO 7. After a corporation files a Chapter 7 bankruptcy petition and

at the request of the bankruptcy trustee, a lawyer who previously represented
the corporation may continue to represent the corporation's bankruptcy estate
and the bankruptcy trustee in a civil action provided the lawyer understands
that the trustee is responsible for making decisions about the representation
and the representation is not adverse to a former client of the lawyer. 

RULE  1.14:  CLIENT  WITH  DIMINISHED  CAPACITY
(a) When a client’s capacity to make adequately considered decisions in

connection with a representation is diminished, whether because of minority,
mental impairment or for some other reason, the lawyer shall, as far as rea-
sonably possible, maintain a normal client-lawyer relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished
capacity, is at risk of substantial physical, financial or other harm unless action
is taken and cannot adequately act in the client’s own interest, the lawyer may
take reasonably necessary protective action, including consulting with indi-
viduals or entities that have the ability to take action to protect the client and,
in appropriate cases, seeking the appointment of a guardian ad litem or
guardian.

(c) Information relating to the representation of a client with diminished
capacity is protected by Rule 1.6. When taking protective action pursuant to
paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal
information about the client, but only to the extent reasonably necessary to
protect the client’s interests.

Comment
[1] The normal client-lawyer relationship is based on the assumption that

the client, when properly advised and assisted, is capable of making decisions
about important matters. When the client is a minor or suffers from a dimin-
ished mental capacity, however, maintaining the ordinary client-lawyer rela-
tionship may not be possible in all respects. In particular, a severely incapaci-
tated person may have no power to make legally binding decisions.
Nevertheless, a client with diminished capacity often has the ability to under-
stand, deliberate upon, and reach conclusions about matters affecting the
client’s own well-being. For example, children as young as five or six years of
age, and certainly those of ten or twelve, are regarded as having opinions that
are entitled to weight in legal proceedings concerning their custody. So also,
it is recognized that some persons of advanced age can be quite capable of han-
dling routine financial matters while needing special legal protection con-
cerning major transactions.

[2] The fact that a client suffers a disability does not diminish the lawyer’s
obligation to treat the client with attention and respect. Even if the person has
a legal representative, the lawyer should as far as possible accord the repre-
sented person the status of client, particularly in maintaining communication. 

[3] The client may wish to have family members or other persons partici-
pate in discussions with the lawyer. When necessary to assist in the represen-
tation, the presence of such persons generally does not affect the applicability
of the attorney-client evidentiary privilege. Nevertheless, the lawyer must keep
the client’s interests foremost and, except for protective action authorized
under paragraph (b), must to look to the client, and not family members, to
make decisions on the client’s behalf.

[4] If a legal representative has already been appointed for the client, the
lawyer should ordinarily look to the representative for decisions on behalf of
the client. In matters involving a minor, whether the lawyer should look to the
parents as natural guardians may depend on the type of proceeding or matter
in which the lawyer is representing the minor. If the lawyer represents the
guardian as distinct from the ward, and is aware that the guardian is acting
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adversely to the ward’s interest, the lawyer may have an obligation to prevent
or rectify the guardian’s misconduct. See Rule 1.2(d).

Taking Protective Action
[5] If a lawyer reasonably believes that a client is at risk of substantial phys-

ical, financial or other harm unless action is taken, and that a normal client-
lawyer relationship cannot be maintained as provided in paragraph (a) because
the client lacks sufficient capacity to communicate or to make adequately con-
sidered decisions in connection with the representation, then paragraph (b)
permits the lawyer to take protective measures deemed necessary. Such meas-
ures could include: consulting with family members, using a reconsideration
period to permit clarification or improvement of circumstances, using volun-
tary surrogate decision-making tools such as durable powers of attorney or
consulting with support groups, professional services, adult-protective agen-
cies or other individuals or entities that have the ability to protect the client.
In taking any protective action, the lawyer should be guided by such factors
as the wishes and values of the client to the extent known, the client’s best
interests and the goals of intruding into the client’s decision-making autono-
my to the least extent feasible, maximizing client capacities and respecting the
client’s family and social connections.

[6] In determining the extent of the client’s diminished capacity, the
lawyer should consider and balance such factors as: the client’s ability to artic-
ulate reasoning leading to a decision, variability of state of mind and ability to
appreciate consequences of a decision; the substantive fairness of a decision;
and the consistency of a decision with the known long-term commitments
and values of the client. In appropriate circumstances, the lawyer may seek
guidance from an appropriate diagnostician.

[7] If a legal representative has not been appointed, the lawyer should con-
sider whether appointment of a guardian ad litem or guardian is necessary to
protect the client’s interests. Thus, if a client with diminished capacity has sub-
stantial property that should be sold for the client’s benefit, effective comple-
tion of the transaction may require appointment of a legal representative. In
addition, rules of procedure in litigation sometimes provide that minors or
persons with diminished capacity must be represented by a guardian or next
friend if they do not have a general guardian. In many circumstances, howev-
er, appointment of a legal representative may be more expensive or traumatic
for the client than circumstances in fact require. Evaluation of such circum-
stances is a matter entrusted to the professional judgment of the lawyer. In
considering alternatives, however, the lawyer should be aware of any law that
requires the lawyer to advocate the least restrictive action on behalf of the
client.

Disclosure of the Client’s Condition
[8] Disclosure of the client’s diminished capacity could adversely affect the

client’s interests. For example, raising the question of diminished capacity
could, in some circumstances, lead to proceedings for involuntary commit-
ment. Information relating to the representation is protected by Rule 1.6.
Therefore, unless authorized to do so, the lawyer may not disclose such infor-
mation. When taking protective action pursuant to paragraph (b), the lawyer
is impliedly authorized to make the necessary disclosures, even when the client
directs the lawyer to the contrary. Nevertheless, given the risks of disclosure,
paragraph (c) limits what the lawyer may disclose in consulting with other
individuals or entities or seeking the appointment of a legal representative. At
the very least, the lawyer should determine whether it is likely that the person
or entity consulted with will act adversely to the client’s interests before dis-
cussing matters related to the client. The lawyer’s position in such cases is an
unavoidably difficult one. 

Emergency Legal Assistance
[9] In an emergency where the health, safety or a financial interest of a per-

son with seriously diminished capacity is threatened with imminent and
irreparable harm, a lawyer may take legal action on behalf of such a person
even though the person is unable to establish a client-lawyer relationship or to
make or express considered judgments about the matter, when the person or
another acting in good faith on that person’s behalf has consulted with the
lawyer. Even in such an emergency, however, the lawyer should not act unless
the lawyer reasonably believes that the person has no other lawyer, agent or
other representative available. The lawyer should take legal action on behalf of
the person only to the extent reasonably necessary to maintain the status quo

or otherwise avoid imminent and irreparable harm. A lawyer who undertakes
to represent a person in such an exigent situation has the same duties under
these Rules as the lawyer would with respect to a client.

[10] A lawyer who acts on behalf of a person with seriously diminished
capacity in an emergency should keep the confidences of the person as if deal-
ing with a client, disclosing them only to the extent necessary to accomplish
the intended protective action. The lawyer should disclose to any tribunal
involved and to any other counsel involved the nature of his or her relation-
ship with the person. The lawyer should take steps to regularize the relation-
ship or implement other protective solutions as soon as possible.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 314. An attorney who believes his or her client is not competent to

make a will may not prepare or preside over the execution of a will for that
client. 

RPC 157. A lawyer may seek the appointment of a guardian for a client
the lawyer believes to be incompetent over the client's objection if reasonably
necessary to protect the client's interest. 

RPC 163. A lawyer may seek the appointment of an independent guardian
ad litem for a child whose guardian has an obvious conflict of interest in ful-
filling his fiduciary duties to the child. 

98 FEO 16. Opinion rules that a lawyer may represent a person who is
resisting an incompetency petition although the person may suffer from a
mental disability, provided the lawyer determines that resisting the incompe-
tency petition is not frivolous.

98 FEO 18. Opinion rules that a lawyer representing a minor owes the
duty of confidentiality to the minor and may only disclose confidential infor-
mation to the minor's parent, without the minor's consent, if the parent is the
legal guardian of the minor and the disclosure of the information is necessary
to make a binding legal decision about the subject matter of the representa-
tion.

2003 FEO 7. Opinion rules that a lawyer may not prepare a power of attor-
ney for the benefit of the principal at the request of another individual or third-
party payer without consulting with, exercising independent professional judg-
ment on behalf of, and obtaining consent from the principal. 

Rule  1.15:  SAFEKEEPING  PROPERTY  
This rule has four subparts, Rule 1.15-1, Definitions; Rule 1.15-2,

General Rules; Rule 1.15-3, Records and Accountings; and Rule 1.15-4,
Interest on Lawyers' Trust Accounts. The first three subparts set forth the
requirements for preserving client  property, including the requirements for
preserving client property in a lawyer's trust account. The comment for all
three subparts  as well as the annotations appear after the text for Rule 1.15-
3.

Rule  1.15-11:  Definitions
For purposes of this Rule 1.15, the following definitions apply:
(a) “Bank” denotes a bank, savings and loan association, or credit union

chartered under North Carolina or federal law.
(b) “Client” denotes a person, firm, or other entity for whom a lawyer per-

forms, or is engaged to perform, any legal services.
(c) “Dedicated trust account” denotes a trust account that is maintained

for the sole benefit of a single client or with respect to a single transaction or
series of integrated transactions.

(d) “Entrusted property” denotes trust funds, fiduciary funds and other
property belonging to someone other than the lawyer which is in the lawyer’s
possession or control in connection with the performance of legal services or
professional fiduciary services.

(e) “Fiduciary account” denotes an account, designated as such, main-
tained by a lawyer solely for the deposit of fiduciary funds or other entrusted
property of a particular person or entity.

(f ) “Fiduciary funds” denotes funds belonging to someone other than the
lawyer that are received by or placed under the control of the lawyer in con-
nection with the performance of professional fiduciary services.
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(g) “Funds” denotes any form of money, including cash, payment instru-
ments such as checks, money orders, or sales drafts, and receipts from elec-
tronic fund transfers.

(h) “General trust account” denotes any trust account other than a dedi-
cated trust account.

(i) “Instrument” denotes an instrument under the Uniform Commercial
Code, a payment item or advice accepted for credit by a bank, or a requisition
or order for the electronic transfer of funds.

(j) “Legal services” denotes services rendered by a lawyer in a client-lawyer
relationship.

(k) “Professional fiduciary services” denotes compensated services (other
than legal services) rendered by a lawyer as a trustee, guardian, personal rep-
resentative of an estate, attorney-in-fact, or escrow agent, or in any other fidu-
ciary role customary to the practice of law.

(l) “Trust account” denotes an account, designated as such, maintained by
a lawyer for the deposit of trust funds.

(m) “Trust funds” denotes funds belonging to someone other than the
lawyer that are received by or placed under the control of the lawyer in con-
nection with the performance of legal services.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

Rule  1.15-22:  General  Rules
(a) Entrusted Property. All entrusted property shall be identified, held, and

maintained separate from the property of the lawyer, and shall be deposited,
disbursed, and distributed only in accordance with this Rule 1.15.

(b) Deposit of Trust Funds. All trust funds received by or placed under the
control of a lawyer shall be promptly deposited in either a general trust
account or a dedicated trust account of the lawyer.

(c) Deposit of Fiduciary Funds. All fiduciary funds received by or placed
under the control of a lawyer shall be promptly deposited in a fiduciary
account or a general trust account of the lawyer.

(d) Safekeeping of Other Entrusted Property. A lawyer may also hold
entrusted property other than fiduciary funds (such as securities) in a fiduci-
ary account. All entrusted property received by a lawyer that is not deposited
in a trust account or fiduciary account (such as a stock certificate) shall be
promptly identified, labeled as property of the person or entity for whom it is
to be held, and placed in a safe deposit box or other suitable place of safe-
keeping. The lawyer shall disclose the location of the property to the client or
other person for whom it is held. Any safe deposit box or other place of safe-
keeping shall be located in this state, unless the lawyer has been otherwise
authorized in writing by the client or other person for whom it is held.

(e) Location of Accounts. All trust accounts shall be maintained at a bank
in North Carolina or a bank with branch offices in North Carolina except
that, with the written consent of the client, a dedicated trust account may be
maintained at a bank that does not have offices in North Carolina or at a
financial institution other than a bank in or outside of North Carolina. A
lawyer may maintain a fiduciary account at any bank or other financial insti-
tution in or outside of North Carolina selected by the lawyer in the exercise
of the lawyer’s fiduciary responsibility.

(f ) Segregation of Lawyer’s Funds. No funds belonging to a lawyer shall be
deposited in a trust account or fiduciary account of the lawyer except:

(1) funds sufficient to open or maintain an account, pay any bank service
charges, or pay any tax levied on the account; or
(2) funds belonging in part to a client or other third party and in part cur-
rently or conditionally to the lawyer.
(g) Mixed Funds Deposited Intact. When funds belonging to the lawyer

are received in combination with funds belonging to the client or other per-
sons, all of the funds shall be deposited intact. The amounts currently or con-
ditionally belonging to the lawyer shall be identified on the deposit slip or
other record. After the deposit has been finally credited to the account, the
lawyer may withdraw the amounts to which the lawyer is or becomes entitled.
If the lawyer’s entitlement is disputed, the disputed amounts shall remain in
the trust account or fiduciary account until the dispute is resolved.

(h) Instruments Payable to Lawyer. An instrument drawn on a trust
account or fiduciary account for the payment of the lawyer’s fees or expenses

shall be made payable to the lawyer and shall indicate the client balance on
which instrument is drawn. 

(i) No Bearer Instruments. No instrument shall be drawn on a trust
account or fiduciary account made payable to cash or bearer.

(j) No Personal Benefit. A lawyer shall not use or pledge any entrusted
property to obtain credit or other personal benefit for the lawyer or any per-
son other than the legal or beneficial owner of that property.

(k) Bank Directive. Every lawyer maintaining a trust account or fiduciary
account at a bank shall file with the bank a written directive requiring the
bank to report to the executive director of the North Carolina State Bar when
an instrument drawn on the account is presented for payment against insuf-
ficient funds. No trust account or fiduciary account shall be maintained in a
bank that does not agree to make such reports.

(l) Notification of Receipt. A lawyer shall promptly notify his or her client
of the receipt of any entrusted property belonging in whole or in part to the
client.

(m) Delivery of Client Property. A lawyer shall promptly pay or deliver to
the client, or to third persons as directed by the client, any entrusted proper-
ty belonging to the client and to which the client is currently entitled.

(n) Property Received as Security. Any entrusted property or document of
title delivered to a lawyer as security for the payment of a fee or other obliga-
tion to the lawyer shall be held in trust in accordance with this Rule 1.15 and
shall be clearly identified as property held as security and not as a completed
transfer of beneficial ownership to the lawyer. This provision does not apply
to property received by a lawyer on account of fees or other amounts owed to
the lawyer at the time of receipt; however, such transfers are subject to the
rules governing legal fees or business transactions between a lawyer and client.

(o) Duty to Report Misappropriation. A lawyer who discovers or reason-
ably believes that entrusted property has been misappropriated or misapplied
shall promptly inform the North Carolina State Bar.

(p) Interest on Deposited Funds. Except as authorized by Rule 1.15-4, any
interest earned on a trust account or fiduciary account, less any amounts
deducted for bank service charges and taxes, shall belong to the client or other
person or entity entitled to the corresponding principal amount. Under no
circumstances shall the lawyer be entitled to any interest earned on funds
deposited in a trust account or fiduciary account.

(q) Abandoned Property. If entrusted property is unclaimed, the lawyer
shall make due inquiry of his or her personnel, records and other sources of
information in an effort to determine the identity and location of the owner
of the property. If that effort is successful, the entrusted property shall be
promptly transferred to the person or entity to whom it belongs. If the effort
is unsuccessful and the provisions of G.S. 116B-53 are satisfied, the property
shall be deemed abandoned, and the lawyer shall comply with the require-
ments of Chapter 116B of the General Statutes concerning the escheat of
abandoned property.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

Rule  1.15-33:  Records  and  Accountings
(a) Minimum Records for Accounts at Banks. The minimum records

required for general trust accounts, dedicated trust accounts and fiduciary
accounts maintained at a bank shall consist of the following:

(1) all bank receipts or deposit slips listing the source and date of receipt
of all funds deposited in the account, and, in the case of a general trust
account, also the name of the client or other person to whom the funds
belong;
(2) all canceled checks or other instruments drawn on the account, or
printed digital images thereof furnished by the bank, showing the amount,
date, and recipient of the disbursement, and, in the case of a general trust
account, the client balance against which each instrument is drawn, pro-
vided, that:

(A) digital images must be legible reproductions of the front and back of
the original instruments with no more than six instruments per page and
no images smaller than 1-3/16 x 3 inches; and
(B) the bank must maintain, for at least six years, the capacity to repro-
duce electronically additional or enlarged images of the original instru-
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ments upon request within a reasonable time;
(3) all instructions or authorizations to transfer, disburse, or withdraw
funds from the trust account; 
(4) all bank statements and other documents received from the bank with
respect to the trust account, including, but not limited to notices of return
or dishonor of any instrument drawn on the account against insufficient
funds;
(5) in the case of a general trust account, a ledger containing a record of
receipts and disbursements for each person or entity from whom and for
whom funds are received and showing the current balance of funds held
in the trust account for each such person or entity; and 
(6) any other records required by law to be maintained for the trust
account.
(b) Minimum Records for Accounts at Other Financial Institutions. The

minimum records required for dedicated trust accounts and fiduciary
accounts at financial institutions other than a bank shall consist of the fol-
lowing:

(1) all depository receipts or deposit slips listing the source and date of
receipt of all property deposited in the account;
(2) a copy of all checks or other instruments drawn on the account, or
printed digital images thereof furnished by the depository, showing the
amount, date, and recipient of the disbursement, provided, that the
images satisfy the requirements set forth in Rule 1.15-3(b)(2);
(3) all instructions or authorizations to transfer, disburse, or withdraw
funds from the account; 
(4) all statements and other documents received from the depository with
respect to the account, including, but not limited to notices of return or
dishonor of any instrument drawn on the account for insufficient funds;
and
(5) any other records required by law to be maintained for the account.
(c) Quarterly Reconciliations of General Trust Accounts. At least quarter-

ly, the individual client balances shown on the ledger of a general trust
account must be totaled and reconciled with the current bank balance for the
trust account as a whole.

(d) Accountings for Trust Funds. The lawyer shall render to the client a
written accounting of the receipts and disbursements of all trust funds (i)
upon the complete disbursement of the trust funds, (ii) at such other times as
may be reasonably requested by the client, and (iii) at least annually if the
funds are retained for a period of more than one year.

(e) Accountings for Fiduciary Property. Inventories and accountings of
fiduciary funds and other entrusted property received in connection with pro-
fessional fiduciary services shall be rendered to judicial officials or other per-
sons as required by law. If an annual or more frequent accounting is not
required by law, a written accounting of all transactions concerning the fidu-
ciary funds and other entrusted property shall be rendered to the beneficial
owners, or their representatives, at least annually and upon the termination of
the lawyer’s professional fiduciary services.

(f ) Minimum Record Keeping Period. A lawyer shall maintain, in accor-
dance with this Rule 1.15, complete and accurate records of all entrusted
property received by the lawyer, which records shall be maintained for a peri-
od of at least six (6) years from the last transaction to which the records per-
tain.

(g) Audit by State Bar. The financial records required by this Rule 1.15
shall be subject to audit for cause and to random audit by the North Carolina
State Bar; and such records shall be produced for inspection and copying in
North Carolina upon request by the State Bar.

Comment
[1] The purpose of a lawyer’s trust account or fiduciary account is to seg-

regate the funds belonging to others from those belonging to the lawyer.
Money received by a lawyer while providing legal services or otherwise serv-
ing as a fiduciary should never be used for personal purposes. Failure to place
the funds of others in a trust or fiduciary account can subject the funds to
claims of the lawyer’s creditors or place the funds in the lawyer’s estate in the
event of the lawyer’s death or disability. 

Property Subject to these Rules
[2] Any property belonging to a client or other person or entity that is

received by or placed under the control of a lawyer in connection with the
lawyer’s furnishing of legal services or professional fiduciary services must be
handled and maintained in accordance with this Rule 1.15. The minimum
records to be maintained for accounts in banks differ from the minimum
records to be maintained for accounts in other financial institutions (where
permitted), to accommodate brokerage accounts and other accounts with dif-
fering reporting practices.

Client Property
[3] Every lawyer who receives funds belonging to a client must maintain a

trust account. The general rule is that every receipt of money from a client or
for a client, which will be used or delivered on the client’s behalf, is held in
trust and should be placed in the trust account. All client money received by
a lawyer, except that to which the lawyer is immediately entitled, must be
deposited in a trust account, including funds for payment of future fees and
expenses. Client funds must be promptly deposited into the trust account. A
law firm with offices in another state may send a North Carolina client’s funds
to a firm office in another state for centralized processing provided, however,
the funds are promptly deposited into a trust account with a bank that has
branch offices in North Carolina, and further provided, the funds are trans-
ported and held in a safe place until deposited into the trust account. If this
procedure is followed, client consent to the transfer of the funds to an out-of-
state office of the firm is not required. However, all such client funds are sub-
ject to the requirements of these rules. Funds delivered to the lawyer by the
client for payment of future fees or expenses should never be used by the
lawyer for personal purposes or subjected to the potential claims of the
lawyer’s creditors. 

[4] This rule does not prohibit a lawyer who receives an instrument
belonging wholly to a client or a third party from delivering the instrument
to the appropriate recipient without first depositing the instrument in the
lawyer’s trust account. 

Property from Professional Fiduciary Service
[5] The phrase “professional fiduciary service,” as used in this rule, is serv-

ice by a lawyer in any one of the various fiduciary roles undertaken by a lawyer
that is not, of itself, the practice of law, but is frequently undertaken in con-
junction with the practice of law. This includes service as a trustee, guardian,
personal representative of an estate, attorney-in-fact, and escrow agent, as well
as service in other fiduciary roles “customary to the practice of law.” 

[6] Property held by a lawyer performing a professional fiduciary service
must also be segregated from the lawyer’s personal property, properly labeled,
and maintained in accordance with the applicable provisions of this rule. 

[7] When property is entrusted to a lawyer in connection with a lawyer’s
representation of a client, this rule applies whether or not the lawyer is com-
pensated for the representation. However, the rule does not apply to proper-
ty received in connection with a lawyer’s uncompensated service as a fiduciary
such as a trustee or personal representative of an estate. (Of course, the lawyer’s
conduct may be governed by the law applicable to fiduciary obligations in
general, including a fiduciary’s obligation to keep the principal’s funds or
property separate from the fiduciary’s personal funds or property, to avoid self-
dealing, and to account for the funds or property accurately and promptly). 

[8] Compensation distinguishes professional fiduciary service from a fidu-
ciary role that a lawyer undertakes as a family responsibility, as a courtesy to
friends, or for charitable, religious or civic purposes. As used in this rule,
“compensated services” means services for which the lawyer obtains or expects
to obtain money or any other valuable consideration. The term does not refer
to or include reimbursement for actual out-of-pocket expenses. 

Property Excluded from Coverage of Rules
[9] This rule also does not apply when a lawyer is handling money for a

business or for a religious, civic, or charitable organization as an officer,
employee, or other official regardless of whether the lawyer is compensated for
this service. Handling funds while serving in one of these roles does not con-
stitute “professional fiduciary service,” and such service is not “customary to
the practice of law.”

Burden of Proof
[10] When a lawyer is entrusted with property belonging to others and
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does not comply with these rules, the burden of proof is on the lawyer to
establish the capacity in which the lawyer holds the funds and to demonstrate
why these rules should not apply. 

Prepaid Legal Fees
[11] Whether a fee that is prepaid by the client should be placed in the

trust account depends upon the fee arrangement with the client. A retainer fee
in its truest sense is a payment by the client for the reservation of the exclu-
sive services of the lawyer, which is not used to pay for the legal services pro-
vided by the lawyer and, by agreement of the parties, is nonrefundable upon
discharge of the lawyer. It is a payment to which the lawyer is immediately
entitled and, therefore, should not be placed in the trust account. A “retain-
er,” which is actually a deposit by the client of an advance payment of a fee to
be billed on an hourly or some other basis, is not a payment to which the
lawyer is immediately entitled. This is really a security deposit and should be
placed in the trust account. As the lawyer earns the fee or bills against the
deposit, the funds should be withdrawn from the account. Rule 1.16(d)
requires the refund to the client of any part of a fee that is not earned by the
lawyer at the time that the representation is terminated. 

Abandoned Property
[12] Should a lawyer need technical assistance concerning the escheat of

property to the State of North Carolina, the lawyer should contact the escheat
officer at the Office of the North Carolina State Treasurer in Raleigh, North
Carolina.

Disputed Funds
[13] A lawyer is not required to remit to the client funds that the lawyer

reasonably believes represent fees owed. However, a lawyer may not hold
funds to coerce a client into accepting the lawyer’s contention. The disputed
portion of the funds must be kept in a trust account and the lawyer should
suggest means for prompt resolution of the dispute, such as the State Bar’s
program for fee dispute resolution. See Rule 1.5(f ). The undisputed portion
of the funds shall be promptly distributed.

[14] Third parties may have lawful claims against specific funds or other
property in a lawyer’s custody, such as a client’s creditor who has a lien on
funds recovered in a personal injury action. A lawyer may have a duty under
applicable law to protect such third-party claims against wrongful interference
by the client. In such cases, when the third-party claim is not frivolous under
applicable law, the lawyer must refuse to surrender the property to the client
until the claim is resolved. A lawyer should not unilaterally assume to arbitrate
a dispute between the client and the third party, but, when there are substan-
tial grounds for dispute as to the person entitled to the funds, the lawyer may
file an action to have a court resolve the dispute.

Responsibility for Records and Accountings
[15] It is the lawyer’s responsibility to assure that complete and accurate

records of the receipt and disbursement of entrusted property are maintained
in accordance with this rule.

[16] The lawyer is responsible for keeping a client, or any other person to
whom the lawyer is accountable, advised of the status of entrusted property
held by the lawyer. Therefore, it is essential that the lawyer regularly reconcile
a general trust account. This means that, at least once a quarter, the lawyer
must reconcile the balance shown for the account in the lawyer’s records with
the current bank balance. The current bank balance is the balance obtained
when subtracting outstanding checks and other withdrawals from the bank
statement balance and adding outstanding deposits to the bank statement bal-
ance. With regard to trust funds held in any trust account, there is also an
affirmative duty to produce a written accounting for the client and to deliver
it to the client, either at the conclusion of the transaction or periodically if
funds are held for an appreciable period. Such accountings must be made at
least annually or at more frequent intervals if reasonably requested by the
client. 

Bank Notice of Overdrafts 
[17] A properly maintained trust account should not have any instru-

ments presented against insufficient funds. However, even the best-main-
tained accounts are subject to inadvertent errors by the bank or the lawyer,
which may be easily explained. The reporting requirement should not be bur-
densome and may help avoid a more serious problem.

History Note:  Statutory Authority G. 84-23

Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 358. An attorney may not use the “float” in his trust account to cover

checks written against funds represented by a deposited but uncollected nego-
tiable instrument. Disbursements may be made in advance of actual collection
if the bank provisionally credits the trust account upon deposit of the instru-
ment. (See also RPC 191.)

CPR 375. An attorney's fee may be the interest earned on escrowed funds
if the client agrees. 

RPC 4. A public defender who retains funds for an incarcerated defendant
as a favor must deposit the funds in a trust account. 

RPC 37. A law firm which has received money representing the refund of
an appeal bond to a client owing substantial fees to the firm may not apply
the appeal bond refund to the fees unless an agreement with the client would
authorize the firm to do so. 

RPC 44. A closing attorney must follow the lender's closing instruction
that closing documents be recorded prior to disbursement. 

RPC 47. An attorney who receives from his or her client a small sum of
money which is to be used to pay the cost of recording a deed must deposit
that money in a trust account. 

RPC 48. Opinion outlines professional responsibilities of lawyers involved
in a law firm dissolution. 

RPC 51. Where a lawyer receives a lump sum payment in advance which
is inclusive of the costs of litigation, the portion representing the costs must
be deposited in the trust account. 

RPC 66. An attorney serving as an escrow agent may not disburse in a
manner not contemplated by the escrow agreement unless all parties agree. 

RPC 69. A lawyer must obey the client's instruction not to pay medical
providers from the proceeds of settlement in the absence of a valid physician's
lien. 

RPC 75. A lawyer may not pay his or her fee or the fee of a physician from
funds held in trust for a client without the client's authority. 

RPC 78. A closing attorney cannot make conditional delivery of trust
account checks to real estate agent before depositing loan proceeds against
which checks are to be drawn. 

RPC 86. Opinion discusses disbursement against uncollected funds,
accounting for earnest money paid outside closing, and representation of the
seller. (See also RPC 191.)

RPC 89. Trust funds must be held at least five years after the last occur-
rence of certain prescribed events before they may be deemed abandoned. 

RPC 96. Attorneys practicing in North Carolina who are affiliated with an
interstate law firm may not permit trust funds belonging to their clients to be
deposited in a trust account maintained outside North Carolina without writ-
ten consent. (See also Rule 1.15-2(e))

RPC 125. An attorney may not pay a medical care provider from the pro-
ceeds of a settlement negotiated prior to the filing of suit over his client's
objection unless the funds are subject to a valid lien. 

RPC 149. An attorney may not donate a client's funds to a charity with-
out the client's consent. 

RPC 150. An attorney cannot permit a bank to link her trust and business
accounts for the purpose of determining interest earned or charges assessed if
such an arrangement causes the attorney to use client funds from the trust
account to offset service charges assessed on the business account. 

RPC 158. A sum of money paid to a lawyer in advance to secure payment
of a fee which is yet to be earned and to which the lawyer is not entitled must
be deposited in the lawyer's trust account. 

RPC 191. A lawyer may make disbursements from his or her trust account
in reliance upon the deposit of funds provisionally credited to the account if
the funds are deposited in the form of instruments as specified in the Good
Funds Settlement Act (Chap. 45A of N.C. Gen. Stat.). 

RPC 209. Opinion provides guidelines for the disposal of closed client
files. 

RPC 226. When a law firm receives funds that are not identified as client
funds, the firm must investigate the ownership of the funds and, if it is rea-
sonable to conclude the funds do not belong to a client or a third party, the
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firm may conclude that the funds belong to the firm.
RPC 234. An inactive client file may be stored in an electronic format pro-

vided original documents with legal significance are preserved and the docu-
ments in the electronic file can be reproduced on paper.

RPC 247. Opinion provides guidelines for receipt of payment of earned
and unearned fees by electronic transfers.

97 FEO 4. Opinion provides that flat fees may be collected at the begin-
ning of a representation, treated as presently owed to the lawyer, and deposit-
ed into the lawyer's general operating account or paid to the lawyer but that
if a collected fee is clearly excessive under the circumstances of the representa-
tion, a refund to the client of some or all of the fee is required.

97 FEO 9. Provided steps are taken to safeguard the client funds on
deposit in a trust account, a lawyer may accept fees paid by credit card
although the bank's agreement to process such charges authorizes the bank to
debit the lawyer's trust account in the event a credit card charge is disputed
by a client.

98 FEO 11. Opinion rules that the fiduciary relationship that arises when
a lawyer serves as an escrow agent demands that the lawyer be impartial to
both the obligor and the obligee and, therefore, the lawyer may not act as
advocate for either party against the other.  Once the fiduciary duties of the
escrow agent terminate, the lawyer may take a position adverse to the obligor
or the obligee provided the lawyer is not otherwise disqualified.

98 FEO 14. Opinion rules that a lawyer may participate in the solicitation
of funds from third parties to pay the legal fees of a client provided there is
disclosure to contributors and the funds are administered honestly.

98 FEO 15. Opinion rules that whether the year 2000 computer problem
is being adequately addressed by a depository bank should be considered
when selecting a depository bank for a trust account.

2000 FEO 4. Opinion rules that a lawyer may sign a statement acknowl-
edging a finance company's interest in a client's recovery subject to certain
conditions.

2001 FEO 3. Opinion rules that a lawyer may settle a tort claim by mak-
ing disbursements from a trust account in reliance upon the deposit of funds
provisionally credited to the account if the deposited finds are in the form of
a financial instrument that is specified in the Good Funds Settlement Act,
G.S. Chap. 45A.

2001 FEO 11. Opinion rules that when a client authorizes a lawyer to rep-
resent to a medical provider that it will be paid upon the settlement of a per-
sonal injury claim, the lawyer may subsequently withhold settlement proceeds
from the client and maintain the funds in her trust account, although there is
not a medical lien against the funds, until a dispute between the client and the
medical provider over the disbursement of the funds is resolved.

2001 FEO 14. Opinion rules that retaining a CD-ROM with digital
images of trust account checks that is provided by the depository bank satis-
fies record-keeping requirements for trust accounts.  

CASE  NOTES
Failure to Maintain Records. - The attorney violated the minimum record-

keeping requirements of Rule 10.2 [of the superseded (1985) Rules of
Professional Conduct] when he failed to maintain any ledgers or other records
showing a running balance of each individual client's funds. The attorney's
possession of check stubs, canceled checks, and bank statements failed to meet
the minimum requirements. North Carolina State Bar v. Sheffield, 73 N.C.
App. 349, 326 S.E.2d 320, cert. denied, 474 U.S. 981, 106 S. Ct. 385, 88 L.
Ed. 2d 338 (1985). 

Motive for Commingling Funds Not Pertinent to Issue of Violation. - A
lawyer's motive for commingling personal funds with client funds in his trust
account is not pertinent to whether defendant violated Code of Professional
Responsibility. The Code states that an attorney may keep personal funds in
a client trust account for only two limited purposes. If an attorney leaves per-
sonal funds in a client trust account for any other purpose, then he has vio-
lated the Code. North Carolina State Bar v. Speckman, 87 N.C. App. 116, 360
S.E.2d 129 (1987). 

Disbursement of Judgment to Plaintiff and Attorney. - Nothing improper
in clerk's disbursement of judgment funds to plaintiffs with their attorney also
named as payee on the check, endorsed by plaintiffs and deposited in the trust

account of plaintiffs' attorney. Poore v. Swan Quarter Farms, Inc., 119 N.C.
App. 546, 459 S.E.2d 52 (1995). 

Rule  1.15-44:  Interest  on  Lawyers’  Trust  Accounts
(a) Pursuant to a plan promulgated by the North Carolina State Bar and

approved by the North Carolina Supreme Court, a lawyer may elect to create
or maintain an interest-bearing general trust account for those funds of clients
which, in the lawyer’s good-faith judgment, are nominal in amount or are
expected to be held for a short period of time. Funds deposited in a permit-
ted interest-bearing general trust account under the plan must be available for
withdrawal upon request and without delay. The account shall be maintained
in a bank. The North Carolina State Bar shall furnish to each lawyer or firm
that elects to participate in the Interest on Lawyers’ Trust Account (IOLTA)
plan, a suitable plaque or scroll indicating participation in the program, which
plaque or scroll shall be exhibited in the office of the participating lawyer or
firm. 

(b) Lawyers or law firms electing to deposit client funds in a general trust
account under the plan shall direct the depository institution:

(1) to remit interest or dividends, as the case may be (less any deduction
for bank service charges, fees of the depository institution, and taxes col-
lected with respect to the deposited funds) at least quarterly to the North
Carolina State Bar;
(2) to transmit with each remittance to the North Carolina State Bar a
statement showing the name of the lawyer or law firm maintaining the
account with respect to which the remittance is sent and the rate of inter-
est applied in computing the remittance; and
(3) to transmit to the depository lawyer or law firm at the same time a
report showing the amount remitted to the North Carolina State Bar and
the rate of interest applied in computing the remittance.
(c) The North Carolina State Bar shall periodically deliver to each non-

participating lawyer a form whereby the lawyer may elect not to participate in
the IOLTA plan. If a lawyer does not so elect within the time provided, the
lawyer shall be deemed to have opted to participate in the plan and shall pro-
vide to the North Carolina State Bar such information as is required to par-
ticipate in IOLTA.

(d) A lawyer or law firm participating in the IOLTA plan may terminate
participation at any time by notifying the North Carolina State Bar or the
IOLTA Board of Trustees. Participation will be terminated as soon as practi-
cable after receipt of written notification from a participating lawyer or firm.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
RPC 150. An attorney cannot permit a bank to link her trust and business

accounts for the purpose of determining interest earned or charges assessed if
such an arrangement causes the attorney to use client funds from the trust
account to offset service charges assessed on the business account. 

RULE  1.16:  DECLINING  OR  TERMINATING  REPRESENTA-
TION

(a) Except as stated in paragraph (c), a lawyer shall not represent a client
or, where representation has commenced, shall withdraw from the represen-
tation of a client if:

(1) the representation will result in violation of law or the Rules of
Professional Conduct;
(2) the lawyer’s physical or mental condition materially impairs the
lawyer’s ability to represent the client; or
(3) the lawyer is discharged.
(b) Except as stated in paragraph (c), a lawyer may withdraw from repre-

senting a client if: 
(1) withdrawal can be accomplished without material adverse effect on the
interests of the client; or
(2) the client knowingly and freely assents to the termination of the rep-
resentation; or
(3) the client persists in a course of action involving the lawyer’s services
that the lawyer reasonably believes is criminal or fraudulent; or
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(4) the client insists upon taking action that the lawyer considers repug-
nant, imprudent, or contrary to the advice and judgment of the lawyer, or
with which the lawyer has a fundamental disagreement; or
(5) the client has used the lawyer’s services to perpetrate a crime or fraud;
or
(6) the client fails substantially to fulfill an obligation to the lawyer regard-
ing the lawyer’s services and has been given reasonable warning that the
lawyer will withdraw unless the obligation is fulfilled; or
(7) the representation will result in an unreasonable financial burden on
the lawyer or has been rendered unreasonably difficult by the client; or 
(8) the client insists upon presenting a claim or defense that is not war-
ranted under existing law and cannot be supported by good faith argu-
ment for an extension, modification, or reversal of existing law; or
(9) other good cause for withdrawal exists.
(c) A lawyer must comply with applicable law requiring notice to or per-

mission of a tribunal when terminating a representation. When ordered to do
so by a tribunal, a lawyer shall continue representation notwithstanding good
cause for terminating the representation.

(d) Upon termination of representation, a lawyer shall take steps to the
extent reasonably practicable to protect a client’s interests, such as giving rea-
sonable notice to the client, allowing time for employment of other counsel,
surrendering papers and property to which the client is entitled and refund-
ing any advance payment of fee or expense that has not been earned or
incurred. The lawyer may retain papers relating to the client to the extent per-
mitted by other law.

Comment
[1] A lawyer should not accept representation in a matter unless it can be

performed competently, promptly, without improper conflict of interest and
to completion. Ordinarily, a representation in a matter is completed when the
agreed-upon assistance has been concluded. See Rules 1.2(c) and 6.5. See also
Rule 1.3, Comment [4].

Mandatory Withdrawal
[2] A lawyer ordinarily must decline or withdraw from representation if

the client demands that the lawyer engage in conduct that is illegal or violates
the Rules of Professional Conduct or other law. The lawyer is not obliged to
decline or withdraw simply because the client suggests such a course of con-
duct; a client may make such a suggestion in the hope that a lawyer will not
be constrained by a professional obligation.

[3] When a lawyer has been appointed to represent a client, withdrawal
ordinarily requires approval of the appointing authority. Similarly, court
approval or notice to the court is often required by applicable law before a
lawyer withdraws from pending litigation. Difficulty may be encountered if
withdrawal is based on the client’s demand that the lawyer engage in unpro-
fessional conduct. The court may request an explanation for the withdrawal,
while the lawyer may be bound to keep confidential the facts that would con-
stitute such an explanation. The lawyer’s statement that professional consid-
erations require termination of the representation ordinarily should be accept-
ed as sufficient. Lawyers should be mindful of their obligations to both clients
and the court under Rules 1.6 and 3.3.

Discharge
[4] A client has a right to discharge a lawyer at any time, with or without

cause, subject to liability for payment for the lawyer’s services. Where future
dispute about the withdrawal may be anticipated, it may be advisable to pre-
pare a written statement reciting the circumstances.

[5] Whether a client can discharge appointed counsel may depend on
applicable law. A client seeking to do so should be given a full explanation of
the consequences. These consequences may include a decision by the appoint-
ing authority that appointment of successor counsel is unjustified, thus
requiring self-representation by the client.

[6] If the client has severely diminished capacity, the client may lack the
legal capacity to discharge the lawyer, and in any event the discharge may be
seriously adverse to the client’s interests. The lawyer should make special effort
to help the client consider the consequences and may take reasonably neces-
sary protective action as provided in Rule 1.14.

Optional Withdrawal
[7] A lawyer may withdraw from representation in some circumstances.

The lawyer has the option to withdraw if it can be accomplished without
material adverse effect on the client’s interests. Forfeiture by the client of a
substantial financial investment in the representation may have such effect on
the client’s interests. Withdrawal is also justified if the client persists in a
course of action that the lawyer reasonably believes is criminal or fraudulent,
for a lawyer is not required to be associated with such conduct even if the
lawyer does not further it. Withdrawal is also permitted if the lawyer’s servic-
es were misused in the past even if that would materially prejudice the client.
The lawyer may also withdraw where the client insists on taking action that
the lawyer considers repugnant or imprudent or with which the lawyer has a
fundamental disagreement.

[8] A lawyer may withdraw if the client refuses to abide by the terms of an
agreement relating to the representation, such as an agreement concerning fees
or court costs or an agreement limiting the objectives of the representation.

Assisting the Client upon Withdrawal
[9] Even if the lawyer has been unfairly discharged by the client, a lawyer

must take all reasonable steps to mitigate the consequences to the client. 
[10] The lawyer may never retain papers to secure a fee. Generally, any-

thing in the file that would be helpful to successor counsel should be turned
over. This includes papers and other things delivered to the discharged lawyer
by the client such as original instruments, correspondence, and canceled
checks. Copies of all correspondence received and generated by the with-
drawing or discharged lawyer should be released as well as legal instruments,
pleadings, and briefs submitted by either side or prepared and ready for sub-
mission. The lawyer’s personal notes and incomplete work product need not
be released.

[11] A lawyer who represented an indigent on an appeal which has been
concluded and who obtained a trial transcript furnished by the state for use in
preparing the appeal, must turn over the transcript to the former client upon
request, the transcript being property to which the former client is entitled.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES
CPR 3. A client is entitled to his file upon withdrawal of his attorney. 
CPR 24. Withdrawing partners and remaining partners should send

clients a common announcement of the firm's dissolution so that the client
may elect whom he wishes to handle his legal business. 

CPR 61. It is improper for a senior member of a law firm who is employed
to represent a client to refer a case to a junior partner or associate without the
client's consent. 

CPR 269. An attorney whose motion to withdraw from representation of
a corporation is denied must continue to represent the corporation. 

CPR 315. An attorney must give an indigent client the transcript provid-
ed by the state after disposition of the appeal. 

CPR 322. After completion of custody litigation, an attorney must release
a “home study” report to a client unless such is precluded by statute or court
order. 

RPC 8. An attorney employed by an insurer to represent an uninsured
motorist may not withdraw after settlement between insurer and the claimant
until the court gives permission and the attorney takes steps to minimize prej-
udice to his client. 

RPC 48. Opinion outlines professional responsibilities of lawyers involved
in a law firm dissolution. 

RPC 58. Another member of a lawyer's firm may substitute for the lawyer
in defending a criminal case if there is no prejudice to the client and the client
and the court consent. 

RPC 79. A lawyer who advances the cost of obtaining medical records
before deciding whether to accept a case may not condition the release of the
records to the client upon reimbursement of the cost. 

RPC 106. Opinion discusses circumstances under which a refund of a pre-
paid fee is required. 

RPC 153. In cases of multiple representation, a lawyer who has been dis-
charged by one client must deliver to that client, as part of that client's file,
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information entrusted to the lawyer by the other client. 
RPC 157. A lawyer may seek the appointment of a guardian for a client

the lawyer believes to be incompetent over the client's objection if reasonably
necessary to protect the client's interest. 

RPC 158. Any portion of a sum of money paid by a client in advance to
secure payment of a fee that is unearned at the time the lawyer is discharged
must be refunded to the client. 

RPC 169. A lawyer is not required to provide a former client with copies
of title notes and may charge a former client for copies of documents from the
client's file under certain circumstances. 

RPC 178. Opinion examines the obligation to deliver the file to the client
upon the termination of the representation when a lawyer represents multiple
clients in a single matter. 

RPC 223. When a lawyer's reasonable attempts to locate a client are
unsuccessful, the client's disappearance constitutes a constructive discharge of
the lawyer requiring the lawyer's withdrawal from the representation. 

RPC 227. A former residential real estate client is not entitled to the
lawyer's title notes or abstracts regardless of whether such information is
stored in the client's file. However, a lawyer formerly associated with a firm
may be entitled to examine the title notes made by the lawyer to provide fur-
ther representation to the same client.

RPC 234. An inactive client file may be stored in an electronic format pro-
vided original documents with legal significance are preserved and the docu-
ments in the electronic file can be reproduced on paper. 

RPC 245. A lawyer in possession of the legal file relating to the prior rep-
resentation of co-parties in an action must provide the co-party the lawyer
does not represent with access to the file and a reasonable opportunity to copy
the contents of the file.

98 FEO 9. Opinion rules that a lawyer may charge a client the actual cost
of retrieving a closed client file from storage, subject to certain conditions,
provided the lawyer does not withhold the file to extract payment.

2002 FEO 5. Opinion rules that whether electronic mail should be
retained as a part of a client's file is a legal decision to be made by the lawyer.

CASE  NOTES
Inadequate Notice of Withdrawal. - An attorney did not withdraw from

representation when he sent his client a letter stating that he believed he could
not handle the client's case and that the client should visit the office for fur-
ther discussion. North Carolina State Bar v. Sheffield, 73 N.C. App. 349, 326
S.E.2d 320, cert. denied, 474 U.S. 981, 106 S. Ct. 385, 88 L. Ed. 2d. 338
(1985). 

Duty of Attorney to Withdraw. - Where an attorney learns, prior to trial,
that his client intends to commit perjury or participate in the perpetration of
a fraud upon the court, he must withdraw from representation of the client,
seeking leave of the court, if necessary. The right of a client to effective coun-
sel in any case (civil or criminal) does not include the right to compel coun-
sel to knowingly assist or participate in the commission of perjury or the cre-
ation or presentation of false evidence. In re Palmer, 296 N.C. 638, 252
S.E.2d 784 (1979).

RULE  1.17:  SALE  OF  LAW  PRACTICE
A lawyer or a law firm may sell or purchase a law practice, or an area of

law practice, including good will, if the following conditions are satisfied:
(a) The seller ceases to engage in the private practice of law, or in the area

of practice that has been sold, in North Carolina;
(b) The entire practice, or the entire area of practice, is sold to one or more

lawyers or law firms;
(c) Written notice is sent to each of the seller’s clients regarding:
(1) the proposed sale, including the identity of the purchaser;
(2) the client’s right to retain other counsel and to take possession of the
client’s files prior to the sale or at any time thereafter; and
(3) the fact that the client’s consent to the transfer of the client’s files and
legal representation to the purchaser will be presumed if the client does not
take any action or does not otherwise object within thirty (30) days of
receipt of the notice.
(d) If the seller or the purchaser identifies a conflict of interest that pro-

hibits the purchaser from representing the client, the seller’s notice to the
client shall advise the client to retain substitute counsel.

(e) If a client cannot be given notice, the representation of that client may
be transferred to the purchaser only upon entry of an order so authorizing by
a court having jurisdiction. The seller may disclose to the court in camera
information relating to the representation only to the extent necessary to
obtain an order authorizing the transfer of a file. In the event the court fails
to grant a substitution of counsel in a matter, that matter shall not be includ-
ed in the sale and the sale otherwise shall be unaffected.

(f ) The fees charged clients shall not be increased by reason of the sale. 
(g) The seller and purchaser may agree that the purchaser does not have to

pay the entire sales price for the seller’s law practice in one lump sum. The sell-
er and purchaser may enter into reasonable arrangements to finance the pur-
chaser’s acquisition of the seller’s law practice without violating Rules 1.5(e)
and 5.4(a). The seller, however, shall have no say regarding the purchaser’s
conduct of the law practice.

Comment
[1] The practice of law is a profession, not merely a business. Clients are

not commodities that can be purchased and sold at will. Pursuant to this Rule,
when a lawyer or an entire firm ceases to practice and other lawyers or firms
take over the representation, the selling lawyer or firm may obtain compensa-
tion for the reasonable value of the practice as may withdrawing partners of
law firms. See Rules 5.4 and 5.6.

Termination of Practice by the Seller
[2] The requirement that all of the private practice be sold is satisfied if the

seller in good faith makes the entire practice available for sale to the pur-
chasers. The fact that a number of the seller’s clients decide not to be repre-
sented by the purchasers but take their matters elsewhere, therefore, does not
result in a violation. Return to private practice as a result of an unanticipated
change in circumstances does not necessarily result in a violation. For exam-
ple, a lawyer who has sold the practice to accept an appointment to judicial
office does not violate the requirement that the sale be attendant to cessation
of practice if the lawyer later resumes private practice upon being defeated in
a contested or a retention election for the office.

[3] The requirement that the seller cease to engage in the private practice
of law does not prohibit employment as a lawyer on the staff of a public
agency or a legal services entity that provides legal services to the poor, or as
in-house counsel to a business.

[4] The Rule permits a sale attendant upon retirement from the private
practice of law in North Carolina. Its provisions, therefore, accommodate the
lawyer who sells the practice upon the occasion of moving to another state. 

Sale of Entire Practice or Entire Area of Practice
[5] The Rule requires that the seller’s entire practice, or an entire area of

practice, be sold. The prohibition against sale of less than the entire practice
area protects those clients whose matters are less lucrative and who might find
it difficult to secure other counsel if a sale could be limited to substantial fee-
generating matters. The purchasers are required to undertake all client matters
in the practice or practice area, subject to client consent. This requirement is
satisfied, however, even if a purchaser is unable to undertake a particular client
matter because of a conflict of interest.

Client Confidences, Consent and Notice
[6] Written notice of the proposed sale must be sent to all clients who are

currently represented by the seller and to all former clients whose files will be
transferred to the purchaser. Although it is not required by this rule, the place-
ment of a notice of the proposed sale in a local newspaper of general circula-
tion would supplement the effort to provide notice to clients as required by
paragraph (c) of the rule.

[7] A lawyer or law firm ceasing to practice cannot be required to remain
in practice because some clients cannot be given actual notice of the proposed
purchase. Since these clients cannot themselves consent to the purchase or
direct any other disposition of their files, the Rule requires an order from a
court having jurisdiction authorizing their transfer or other disposition. The
Court can be expected to determine whether reasonable efforts to locate the
client have been exhausted, and whether the absent client’s legitimate interests
will be served by authorizing the transfer of the file so that the purchaser may
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continue the representation. Preservation of client confidences requires that
the petition for a court order be considered in camera. 

[8] Negotiations between seller and prospective purchaser prior to disclo-
sure of information relating to a specific representation of an identifiable
client no more violate the confidentiality provisions of Rule 1.6 than do pre-
liminary discussions concerning the possible association of another lawyer or
mergers between firms, with respect to which client consent is not required.
Providing the purchaser access to client-specific information relating to the
representation and to the file, however, requires client consent. The Rule pro-
vides that before such information can be disclosed by the seller to the pur-
chaser the client must be given actual written notice of the contemplated sale,
including the identity of the purchaser, and must be told that the decision to
consent or make other arrangements must be made within 30 days. If noth-
ing is heard from the client within that time, consent to the sale is presumed.

[9] All the elements of client autonomy, including the client’s absolute
right to discharge a lawyer and transfer the representation to another, survive
the sale of the practice. The notice to clients must advise clients that they have
a right to retain a lawyer other than the purchaser. In addition, the notice
must inform clients that their right to counsel of their choice continues after
the sale even though they consent to the transfer of the representation to the
purchaser.

Fee Arrangements Between Client and Purchaser
[10] The sale may not be financed by increases in fees charged the clients

of the practice. Existing agreements between the seller and the client as to fees
and the scope of the work must be honored by the purchaser.

Other Applicable Ethical Standards
[11] Lawyers participating in the sale of a law practice are subject to the

ethical standards applicable to involving another lawyer in the representation
of a client. These include, for example, the seller’s obligation to exercise com-
petence in identifying a purchaser qualified to assume the practice and the
purchaser’s obligation to undertake the representation competently (see Rule
1.1); the obligation to avoid disqualifying conflicts, and to secure the client’s
informed consent for those conflicts that can be agreed to (see Rule 1.7 regard-
ing conflicts and Rule 1.0(f ) for the definition of informed consent); and the
obligation to protect information relating to the representation (see Rules 1.6
and 1.9).

[12] If approval of the substitution of the purchasing lawyer for the selling
lawyer is required by the rules of any tribunal in which a matter is pending,
such approval must be obtained before the matter can be included in the sale
(see Rule 1.16).

Applicability of the Rule
[13] This Rule applies to the sale of a law practice by representatives of a

deceased, disabled or disappeared lawyer. Thus, the seller may be represented
by a non-lawyer representative not subject to these Rules. Since, however, no
lawyer may participate in a sale of a law practice which does not conform to
the requirements of this Rule, the representatives of the seller as well as the
purchasing lawyer can be expected to see to it that they are met.

[14] Admission to or retirement from a law partnership or professional
association, retirement plans and similar arrangements, and a sale of tangible
assets of a law practice, do not constitute a sale or purchase governed by this
Rule.

[15] This Rule does not apply to the transfers of legal representation
between lawyers when such transfers are unrelated to the sale of a practice.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES
98 FEO 6. Opinion rules that the requirements set forth in Rule 1.17 rel-

ative to the sale of a law practice to a lawyer who is a stranger to the firm do
not apply to the sale of a law practice to lawyers who are current employees of
the firm.

RULE  1.18:  DUTIES  TO  PROSPECTIVE  CLIENT
(a) A person who discusses with a lawyer the possibility of forming a

client-lawyer relationship with respect to a matter is a prospective client.
(b) Even when no client-lawyer relationship ensues, a lawyer who has had

discussions with a prospective client shall not use or reveal information
learned in the consultation, except as Rule 1.9 would permit with respect to
information of a former client.

(c) A lawyer subject to paragraph (b) shall not represent a client with inter-
ests materially adverse to those of a prospective client in the same or a sub-
stantially related matter if the lawyer received information from the prospec-
tive client that could be significantly harmful to that person in the matter,
except as provided in paragraph (d). If a lawyer is disqualified from represen-
tation under this paragraph, no lawyer in a firm with which that lawyer is
associated may knowingly undertake or continue representation in such a
matter, except as provided in paragraph (d).

(d) Representation is permissible if both the affected client and the
prospective client have given informed consent, confirmed in writing, or:

(1) the disqualified lawyer is timely screened from any participation in the
matter; and
(2) written notice is promptly given to the prospective client.

Comment
[1] Prospective clients, like clients, may disclose information to a lawyer,

place documents or other property in the lawyer's custody, or rely on the
lawyer's advice. A lawyer's discussions with a prospective client usually are
limited in time and depth and leave both the prospective client and the lawyer
free (and sometimes required) to proceed no further. Hence, prospective
clients should receive some but not all of the protection afforded clients.

[2] Not all persons who communicate information to a lawyer are entitled
to protection under this Rule. A person who communicates information uni-
laterally to a lawyer, without any reasonable expectation that the lawyer is will-
ing to discuss the possibility of forming a client-lawyer relationship, is not a
"prospective client" within the meaning of paragraph (a).

[3] It is often necessary for a prospective client to reveal information to the
lawyer during an initial consultation prior to the decision about formation of
a client-lawyer relationship. The lawyer often must learn such information to
determine whether there is a conflict of interest with an existing client and
whether the matter is one that the lawyer is willing to undertake. Paragraph
(b) prohibits the lawyer from using or revealing that information, except as
permitted by Rule 1.9, even if the client or lawyer decides not to proceed with
the representation. The duty exists regardless of how brief the initial confer-
ence may be.

[4] In order to avoid acquiring disqualifying information from a prospec-
tive client, a lawyer considering whether or not to undertake a new matter
should limit the initial interview to only such information as reasonably
appears necessary for that purpose. Where the information indicates that a
conflict of interest or other reason for non-representation exists, the lawyer
should so inform the prospective client or decline the representation. If the
prospective client wishes to retain the lawyer, and if consent is possible under
Rule 1.7, then consent from all affected present or former clients must be
obtained before accepting the representation.

[5] A lawyer may condition conversations with a prospective client on the
person's informed consent that no information disclosed during the consulta-
tion will prohibit the lawyer from representing a different client in the matter.
See Rule 1.0(f ) for the definition of informed consent. If the agreement
expressly so provides, the prospective client may also consent to the lawyer's
subsequent use of information received from the prospective client.

[6] Even in the absence of an agreement, under paragraph (c), the lawyer
is not prohibited from representing a client with interests adverse to those of
the prospective client in the same or a substantially related matter unless the
lawyer has received from the prospective client information that could be sig-
nificantly harmful if used in the matter.

[7] Under paragraph (c), the prohibition in this Rule is imputed to other
lawyers as provided in Rule 1.10, but, under paragraph (d), imputation may
be avoided if the lawyer obtains the informed consent, confirmed in writing,
of both the prospective and affected clients. In the alternative, imputation
may be avoided if all disqualified lawyers are timely screened and written
notice is promptly given to the prospective client. See Rule 1.0(l) (require-
ments for screening procedures). Paragraph (d)(1) does not prohibit the
screened lawyer from receiving a salary or partnership share established by
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prior independent agreement nor does it specifically prohibit the receipt of a
part of the fee from the screened matter. However, Rule 8.4(c) prohibits the
screened lawyer from participating in the fee if such participation was
impliedly or explicitly offered as an inducement to the lawyer to become asso-
ciated with the firm. 

[8] Notice, including a description of the screened lawyer's prior repre-
sentation and of the screening procedures employed, generally should be given
as soon as practicable after the need for screening becomes apparent. When
disclosure is likely to significantly injure the client, a reasonable delay may be
justified.

[9] For the duty of competence of a lawyer who gives assistance on the
merits of a matter to a prospective client, see Rule 1.1. For a lawyer's duties
when a prospective client entrusts valuables or papers to the lawyer's care, see
Rule 1.15. For the special considerations when a prospective client has dimin-
ished capacity, see Rule 1.14.

History Note:  Statutory Authority G. 84-23
Adopted March 1, 2003.

ETHICS OPINION NOTES
2003 FEO 8. Opinion interprets various provisions of Rule 1.18.

Rule  1.19:  SEXUAL  RELATIONS  WITH  CLIENTS  PROHIB-
ITED

(a) A lawyer shall not have sexual relations with a current client of the
lawyer.

(b) Paragraph (a) shall not apply if a consensual sexual relationship exist-
ed between the lawyer and the client before the legal representation com-
menced.

(c) A lawyer shall not require or demand sexual relations with a client inci-
dent to or as a condition of any professional representation.

(d) For purposes of this rule, “sexual relations” means:
(1) Sexual intercourse; or
(2) Any touching of the sexual or other intimate parts of a person or caus-
ing such person to touch the sexual or other intimate parts of the lawyer
for the purpose of arousing or gratifying the sexual desire of either party.
(e) For purposes of this rule, “lawyer” means any lawyer who assists in the

representation of the client but does not include other lawyers in a firm who
provide no such assistance.

Comment  
[1] Rule 1.7, the general rule on conflict of interest, has always prohibited

a lawyer from representing a client when the lawyer’s ability competently to
represent the client may be impaired by the lawyer’s other personal or profes-
sional commitments. Under the general rule on conflicts and the rule on pro-
hibited transactions (Rule 1.8), relationships with clients, whether personal or
financial, that affect a lawyer’s ability to exercise his or her independent pro-
fessional judgment on behalf of a client are closely scrutinized. The rules on
conflict of interest have always prohibited the representation of a client if a
sexual relationship with the client presents a significant danger to the lawyer’s
ability to represent the client adequately. The present rule clarifies that a sex-
ual relationship with a client is damaging to the client-lawyer relationship and
creates an impermissible conflict of interest that cannot be ameliorated by the
consent of the client.

Exploitation of the Lawyer’s Fiduciary Position
[2] The relationship between a lawyer and client is a fiduciary relationship

in which the lawyer occupies the highest position of trust and confidence. The
relationship is also inherently unequal. The client comes to a lawyer with a
problem and puts his or her faith in the lawyer’s special knowledge, skills, and
ability to solve the client’s problem. The same factors that led the client to
place his or her trust and reliance in the lawyer also have the potential to place
the lawyer in a position of dominance and the client in a position of vulnera-
bility.

[3] A sexual relationship between a lawyer and a client may involve unfair
exploitation of the lawyer’s fiduciary position. Because of the dependence that
so often characterizes the attorney-client relationship, there is a significant
possibility that a sexual relationship with a client resulted from the exploita-

tion of the lawyer’s dominant position and influence. Moreover, if a lawyer
permits the otherwise benign and even recommended client reliance and trust
to become the catalyst for a sexual relationship with a client, the lawyer vio-
lates one of the most basic ethical obligations; i.e., not to use the trust of the
client to the client’s disadvantage. This same principle underlies the rules pro-
hibiting the use of client confidences to the disadvantage of the client and the
rules that seek to ensure that lawyers do not take financial advantage of their
clients. See Rules 1.6 and 1.8.

Impairment of the Ability to Represent the Client Competently
[4] A lawyer must maintain his or her ability to represent a client dispas-

sionately and without impairment to the exercise of independent profession-
al judgment on behalf of the client. The existence of a sexual relationship
between lawyer and client, under the circumstances proscribed by this rule,
presents a significant danger that the lawyer’s ability to represent the client
competently may be adversely affected because of the lawyer’s emotional
involvement. This emotional involvement has the potential to undercut the
objective detachment that is demanded for adequate representation. A sexual
relationship also creates the risk that the lawyer will be subject to a conflict of
interest. For example, a lawyer who is sexually involved with his or her client
risks becoming an adverse witness to his or her own client in a divorce action
where there are issues of adultery and child custody to resolve. Finally, a
blurred line between the professional and personal relationship may make it
difficult to predict to what extent client confidences will be protected by the
attorney-client privilege in the law of evidence since client confidences are
protected by privilege only when they are imparted in the context of the
client-lawyer relationship.

No Prejudice to Client
[5] The prohibition upon representing a client with whom a sexual rela-

tionship develops applies regardless of the absence of a showing of prejudice
to the client and regardless of whether the relationship is consensual.

Prior Consensual Relationship
[6] Sexual relationships that predate the client-lawyer relationship are not

prohibited. Issues relating to the exploitation of the fiduciary relationship and
client dependency are not present when the sexual relationship exists prior to
the commencement of the client-lawyer relationship. However, before pro-
ceeding with the representation in these circumstances, the lawyer should be
confident that his or her ability to represent the client competently will not be
impaired.

No Imputed Disqualification
[7] The other lawyers in a firm are not disqualified from representing a

client with whom the lawyer has become intimate. The potential impairment
of the lawyer’s ability to exercise independent professional judgment on behalf
of the client with whom he or she is having a sexual relationship is specific to
that lawyer’s representation of the client and is unlikely to affect the ability of
other members of the firm to competently and dispassionately represent the
client.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES
RPC 168. Opinion rules that a lawyer may ask her client for a waiver of

objection to a possible future representation presenting a conflict of interest if
certain conditions are met.

RPC 244. Opinion rules that although a lawyer asks a prospective client
to sign a form stating that no client-lawyer relationship will be created by rea-
son of a free consultation with the lawyer, the lawyer may not subsequently
disclaim the creation of a client-lawyer relationship and represent the oppos-
ing party.

RPC 246. Opinion rules that, under certain circumstances, a lawyer may
not represent a party whose interests are opposed to the interests of a prospec-
tive client if confidential information of the prospective client must be used
in the representation.

Rule  2.1:  ADVISOR
In representing a client, a lawyer shall exercise independent, professional

judgment and render candid advice. In rendering advice, a lawyer may refer
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not only to law, but also to other considerations such as moral, economic,
social, and political factors that may be relevant to the client’s situation.

Comment
Scope of Advice
[1] A client is entitled to straightforward advice expressing the lawyer’s

honest assessment. Legal advice often involves unpleasant facts and alterna-
tives that a client may be disinclined to confront. In presenting advice, a
lawyer endeavors to sustain the client’s morale and may put advice in as
acceptable a form as honesty permits. However, a lawyer should not be
deterred from giving candid advice by the prospect that the advice will be
unpalatable to the client.

[2] Advice couched in narrow legal terms may be of little value to a client,
especially where practical considerations such as cost or effects on other peo-
ple are predominant. Purely technical legal advice, therefore, can sometimes
be inadequate. It is proper for a lawyer to refer to relevant moral and ethical
considerations in giving advice. Although a lawyer is not a moral advisor as
such, moral and ethical considerations impinge upon most legal questions and
may decisively influence how the law will be applied.

[3] A client may expressly or impliedly ask the lawyer for purely technical
advice. When such a request is made by a client experienced in legal matters,
the lawyer may accept it at face value. When such a request is made by a client
inexperienced in legal matters, however, the lawyer’s responsibility as advisor
may include indicating that more may be involved than strictly legal consid-
erations.

[4] Matters that go beyond strictly legal questions may also be in the
domain of another profession. Family matters can involve problems within
the professional competence of psychiatry, clinical psychology, or social work;
business matters can involve problems within the competence of the account-
ing profession or of financial specialists. Where consultation with a profes-
sional in another field is itself something a competent lawyer would recom-
mend, the lawyer should make such a recommendation. At the same time, a
lawyer’s advice at its best often consists of recommending a course of action in
the face of conflicting recommendations of experts.

Offering Advice
[5] In general, a lawyer is not expected to give advice until asked by the

client. However, when a lawyer knows that a client proposes a course of action
that is likely to result in substantial adverse legal consequences to the client,
the lawyer’s duty to the client under Rule 1.4 may require that the lawyer offer
advice if the client’s course of action is related to the representation. Similarly,
when a matter is likely to involve litigation, it may be necessary under Rule
1.4 to inform the client of forms of dispute resolution that might constitute
reasonable alternatives to litigation. A lawyer ordinarily has no duty to initi-
ate investigation of a client’s affairs or to give advice that the client has indi-
cated is unwanted, but a lawyer may initiate advice to a client when doing so
appears to be in the client’s interest.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

Rule  2.2  RESERVED
Adopted July 24, 1997; Revoked March 1, 2003.

RULE  2.3:  EVALUATION  FOR  USE  BY  THIRD  PERSONS
(a) A lawyer may undertake an evaluation of a matter affecting a client for

the use of someone other than the client if:
(1) the lawyer reasonably believes that making the evaluation is compati-
ble with other aspects of the lawyer’s relationship with the client; and
(2) the client so requests or the client consents after consultation 
(b) Except as disclosure is required in connection with a report of an eval-

uation, information relating to the evaluation is otherwise protected by Rule
1.6.

Comment
Definition
[1] An evaluation may be performed at the client’s direction but for the

primary purpose of establishing information for the benefit of third parties;
for example, an opinion concerning the title of property rendered at the
behest of a vendor for the information of a prospective purchaser, or at the
behest of a borrower for the information of a prospective lender. In some sit-
uations, the evaluation may be required by a government agency; for exam-
ple, an opinion concerning the legality of the securities registered for sale
under the securities laws. In other instances, the evaluation may be required
by a third person, such as a purchaser of a business.

[2] A legal evaluation should be distinguished from an investigation of a
person with whom the lawyer does not have a client-lawyer relationship. For
example, a lawyer retained by a purchaser to analyze a vendor’s title to prop-
erty does not have a client-lawyer relationship with the vendor. So also, an
investigation into a person’s affairs by a government lawyer, or by special coun-
sel by a government lawyer, or by special counsel employed by the govern-
ment, is not an evaluation as that term is used in this Rule. The question is
whether the lawyer is retained by the person whose affairs are being examined.
When the lawyer is retained by that person, the general rules concerning loy-
alty to client and preservation of confidences apply, which is not the case if the
lawyer is retained by someone else. For this reason, it is essential to identify
the person by whom the lawyer is retained. This should be made clear not
only to the person under examination, but also to others to whom the results
are to be made available.

Duty to Third Person 
[3] When the evaluation is intended for the information or use of a third

person, a legal duty to that person may or may not arise. That legal question
is beyond the scope of this Rule. However, since such an evaluation involves
a departure from the normal client-lawyer relationship, careful analysis of the
situation is required. The lawyer must be satisfied as a matter of professional
judgment that making the evaluation is compatible with other functions
undertaken in behalf of the client. For example, if the lawyer is acting as advo-
cate in defending the client against charges of fraud, it would normally be
incompatible with that responsibility for the lawyer to perform an evaluation
for others concerning the same or a related transaction. Assuming no such
impediment is apparent, however, the lawyer should advise the client of the
implications of the evaluation, particularly the lawyer’s responsibilities to third
persons and the duty to disseminate the findings.

Access to and Disclosure of Information
[4] The quality of an evaluation depends on the freedom and extent of the

investigation upon which it is based. Ordinarily a lawyer should have what-
ever latitude of investigation seems necessary as a matter of professional judg-
ment. Under some circumstances, however, the terms of the evaluation may
be limited. For example, certain issues or sources may be categorically exclud-
ed, or the scope of search may be limited by time constraints or the nonco-
operation of persons having relevant information. Any such limitations that
are material to the evaluation should be described in the report. If after a
lawyer has commenced an evaluation, the client refuses to comply with the
terms upon which it was understood the evaluation was to have been made,
the lawyer’s obligations are determined by law, having reference to the terms
of the client’s agreement and the surrounding circumstances. 

Financial Auditors’ Requests for Information
[5] When a question concerning the legal situation of a client arises at the

instance of the client’s financial auditor and the question is referred to the
lawyer, the lawyer’s response may be made in accordance with procedures rec-
ognized in the legal profession. Such a procedure is set forth in the American
Bar Association Statement of Policy Regarding Lawyers’ Responses to
Auditors’ Requests for Information, adopted in 1975.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

RULE  2.4:  LAWYER  SERVING  AS  THIRD-PPARTY  NEUTRAL
(a) A lawyer serves as a third-party neutral when the lawyer assists two or

more persons who are not clients of the lawyer to reach a resolution of a dis-
pute or other matter that has arisen between them. Service as a third-party
neutral may include service as an arbitrator, a mediator or in such other capac-
ity as will enable the lawyer to assist the parties to resolve the matter.

(b) A lawyer serving as a third-party neutral shall inform unrepresented
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parties that the lawyer is not representing them. When the lawyer knows or
reasonably should know that a party does not understand the lawyer’s role in
the matter, the lawyer shall explain the difference between the lawyer’s role as
a third-party neutral and a lawyer’s role as one who represents a client.

Comment
[1] Alternative dispute resolution has become a substantial part of the civil

justice system. Aside from representing clients in dispute-resolution processes,
lawyers often serve as third-party neutrals. A third-party neutral is a person,
such as a mediator, arbitrator, conciliator or evaluator, who assists the parties,
represented or unrepresented, in the resolution of a dispute or in the arrange-
ment of a transaction. Whether a third-party neutral serves primarily as a facil-
itator, evaluator or decisionmaker depends on the particular process that is
either selected by the parties or mandated by a court.

[2] The role of a third-party neutral is not unique to lawyers, although, in
some court-connected contexts, only lawyers are allowed to serve in this role
or to handle certain types of cases. In performing this role, the lawyer may be
subject to court rules or other law that apply either to third-party neutrals gen-
erally or to lawyers serving as third-party neutrals. Lawyer-neutrals may also
be subject to various codes of ethics, such as the Rules of the North Carolina
Supreme Court for the Dispute Resolution Commission and the North
Carolina Canons of Ethics for Arbitrators.

[3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving in
this role may experience unique problems as a result of differences between
the role of a third-party neutral and a lawyer’s service as a client representative.
The potential for confusion is significant when the parties are unrepresented
in the process. Thus, paragraph (b) requires a lawyer-neutral to inform unrep-
resented parties that the lawyer is not representing them. For some parties,
particularly parties who frequently use dispute-resolution processes, this infor-
mation will be sufficient. For others, particularly those who are using the
process for the first time, more information will be required. Where appro-
priate, the lawyer should inform unrepresented parties of the important dif-
ferences between the lawyer’s role as third-party neutral and a lawyer’s role as
a client representative, including the inapplicability of the attorney-client evi-
dentiary privilege. The extent of disclosure required under this paragraph will
depend on the particular parties involved and the subject matter of the pro-
ceeding, as well as the particular features of the dispute-resolution process
selected.

[4] A lawyer who serves as a third-party neutral subsequently may be asked
to serve as a lawyer representing a client in the same matter. The conflicts of
interest that arise for both the individual lawyer and the lawyer’s law firm are
addressed in Rule 1.12.

[5] Lawyers who represent clients in alternative dispute-resolution process-
es are governed by the Rules of Professional Conduct. When the dispute-res-
olution process takes place before a tribunal, as in binding arbitration (see Rule
1.0(n)), the lawyer’s duty of candor is governed by Rule 3.3. Otherwise, the
lawyer’s duty of candor toward both the third-party neutral and other parties
is governed by Rule 4.1.

History Note:  Statutory Authority G. 84-23
Adopted March 1, 2003.

RULE  3.1:  MERITORIOUS  CLAIMS  AND  CONTENTIONS
A lawyer shall not bring or defend a proceeding, or assert or controvert an

issue therein, unless there is a basis in law and fact for doing so that is not friv-
olous, which includes a good faith argument for an extension, modification or
reversal of existing law. A lawyer for the defendant in a criminal proceeding,
or the respondent in a proceeding that could result in incarceration, may nev-
ertheless so defend the proceeding as to require that every element of the case
be established.

Comment
[1] The advocate has a duty to use legal procedure for the fullest benefit of

the client’s cause, but also a duty not to abuse legal procedure. The law, both
procedural and substantive, establishes the limits within which an advocate
may proceed. However, the law is not always clear and never is static.

Accordingly, in determining the proper scope of advocacy, account must be
taken of the law’s ambiguities and potential for change.

[2] The filing of an action or defense or similar action taken for a client is
not frivolous merely because the facts have not first been fully substantiated
or because the lawyer expects to develop vital evidence only by discovery.
What is required of lawyers, however, is that they inform themselves about the
facts of their clients’ cases and the applicable law and determine that they can
make good faith arguments in support of their clients’ positions. Such action
is not frivolous even though the lawyer believes that the client’s position ulti-
mately will not prevail. The action is frivolous, however, if the lawyer is unable
either to make a good faith argument on the merits of the action taken or to
support the action taken by a good faith argument for an extension, modifi-
cation or reversal of existing law. 

[3] The lawyer’s obligations under this Rule are subordinate to federal or
state constitutional law that entitles a defendant in a criminal matter to the
assistance of counsel in presenting a claim that otherwise would be prohibit-
ed by this Rule.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES
CPR 122. An attorney representing the defendant in divorce action, when

advised by the client that parties have not been separated a year, must file an
answer denying the allegation of separation even though the client does not
wish to contest the divorce. 

CPR 321. It is improper for an attorney to file motions and pleadings for
the mere purpose of delay. 

2003 FEO 13. Opinion rules that an attorney may file a time-barred claim
on behalf of a client, even when the defendant is unavailable and can only be
served by publication.

RULE  3.2:  EXPEDITING  LITIGATION
A lawyer shall make reasonable efforts to expedite litigation consistent

with the interests of the client. 

Comment
[1] Dilatory practices bring the administration of justice into disrepute.

Although there will be occasions when a lawyer may properly seek a post-
ponement for personal reasons, it is not proper for a lawyer to routinely fail
to expedite litigation solely for the convenience of the advocates. Nor will a
failure to expedite be reasonable if done for the purpose of frustrating an
opposing party’s attempt to obtain rightful redress or repose. It is not a justi-
fication that similar conduct is often tolerated by the bench and bar. The
question is whether a competent lawyer acting in good faith would regard the
course of action as having some substantial purpose other than delay.
Realizing financial or other benefit from otherwise improper delay in litiga-
tion is not a legitimate interest of the client.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES
CPR 321. It is improper for an attorney to file motions and pleadings for

the mere purpose of delay.

RULE  3.3:  CANDOR  TOWARD  THE  TRIBUNAL
(a) A lawyer shall not knowingly:
(1) make a false statement of material fact or law to a tribunal or fail to
correct a false statement of material fact or law previously made to the tri-
bunal by the lawyer;
(2) fail to disclose to the tribunal legal authority in the controlling juris-
diction known to the lawyer to be directly adverse to the position of the
client and not disclosed by opposing counsel; or
(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s
client, or a witness called by the lawyer, has offered material evidence and
the lawyer comes to know of its falsity, the lawyer shall take reasonable
remedial measures, including, if necessary, disclosure to the tribunal. A
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lawyer may refuse to offer evidence, other than the testimony of a defen-
dant in a criminal matter, that the lawyer reasonably believes is false.
(b) A lawyer who represents a client in an adjudicative proceeding and

who knows that a person intends to engage, is engaging or has engaged in
criminal or fraudulent conduct related to the proceeding shall take reasonable
remedial measures, including, if necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion
of the proceeding, and apply even if compliance requires disclosure of infor-
mation otherwise protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all
material facts known to the lawyer that will enable the tribunal to make an
informed decision, whether or not the facts are adverse.

Comment
[1] This Rule governs the conduct of a lawyer who is representing a client

in the proceedings of a tribunal. See Rule 1.0(n) for the definition of “tribu-
nal.” It also applies when the lawyer is representing a client in an ancillary pro-
ceeding conducted pursuant to the tribunal’s adjudicative authority, such as a
deposition. Thus, for example, paragraph (a)(3) requires a lawyer to take rea-
sonable remedial measures if the lawyer comes to know that a client who is
testifying in a deposition has offered evidence that is false.

[2] This Rule sets forth the special duties of lawyers as officers of the court
to avoid conduct that undermines the integrity of the adjudicative process. A
lawyer acting as an advocate in an adjudicative proceeding has an obligation
to present the client’s case with persuasive force. Performance of that duty
while maintaining confidences of the client, however, is qualified by the advo-
cate’s duty of candor to the tribunal. Consequently, although a lawyer in an
adjudicative proceeding is not required to present an impartial exposition of
the law or to vouch for the evidence submitted in a cause, the lawyer must not
allow the tribunal to be misled by false statements of material fact or law or
evidence that the lawyer knows to be false.

Representations by a Lawyer
[3] An advocate is responsible for pleadings and other documents prepared

for litigation, but is usually not required to have personal knowledge of mat-
ters asserted therein, for litigation documents ordinarily present assertions by
the client, or by someone on the client’s behalf, and not assertions by the
lawyer. Compare Rule 3.1. However, an assertion purporting to be on the
lawyer’s own knowledge, as in an affidavit by the lawyer or in a statement in
open court, may properly be made only when the lawyer knows the assertion
is true or believes it to be true on the basis of a reasonably diligent inquiry.
There are circumstances where failure to make a disclosure is the equivalent of
an affirmative misrepresentation. The obligation prescribed in Rule 1.2(d) not
to counsel a client to commit or assist the client in committing a fraud applies
in litigation. Regarding compliance with Rule 1.2(d), see the Comment to
that Rule. See also Rule 8.4(b), Comment.

Legal Argument
[4] Legal argument based on a knowingly false representation of law con-

stitutes dishonesty toward the tribunal. A lawyer is not required to make a dis-
interested exposition of the law, but must recognize the existence of pertinent
legal authorities. Furthermore, as stated in paragraph (a)(2), an advocate has
a duty to disclose directly adverse authority in the controlling jurisdiction that
has not been disclosed by the opposing party. The underlying concept is that
legal argument is a discussion seeking to determine the legal premises proper-
ly applicable to the case.

Offering Evidence
[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that

the lawyer knows to be false, regardless of the client’s wishes. This duty is
premised on the lawyer’s obligation as an officer of the court to prevent the
trier of fact from being misled by false evidence. A lawyer does not violate this
Rule if the lawyer offers the evidence for the purpose of establishing its falsi-
ty.

[6] If a lawyer knows that the client intends to testify falsely or wants the
lawyer to introduce false evidence, the lawyer should seek to persuade the
client that the evidence should not be offered. If the persuasion is ineffective
and the lawyer continues to represent the client, the lawyer must refuse to
offer the false evidence. If only a portion of a witness’s testimony will be false,

the lawyer may call the witness to testify but may not elicit or otherwise per-
mit the witness to present the testimony that the lawyer knows is false.

[7] The duties stated in paragraphs (a) and (b) apply to all lawyers, includ-
ing defense counsel in criminal cases. See Comment [9].

[8] The prohibition against offering false evidence only applies if the
lawyer knows that the evidence is false. A lawyer’s reasonable belief that evi-
dence is false does not preclude its presentation to the trier of fact. A lawyer’s
knowledge that evidence is false, however, can be inferred from the circum-
stances. See Rule 1.0(g). Thus, although a lawyer should resolve doubts about
the veracity of testimony or other evidence in favor of the client, the lawyer
cannot ignore an obvious falsehood.

[9] Although paragraph (a)(3) only prohibits a lawyer from offering evi-
dence the lawyer knows to be false, it permits the lawyer to refuse to offer tes-
timony or other proof that the lawyer reasonably believes is false. Offering
such proof may reflect adversely on the lawyer’s ability to discriminate in the
quality of evidence and thus impair the lawyer’s effectiveness as an advocate.
Because of the special protections historically provided criminal defendants,
however, this Rule does not permit a lawyer to refuse to offer the testimony of
such a client where the lawyer reasonably believes but does not know that the
testimony will be false. Unless the lawyer knows the testimony will be false,
the lawyer must honor the client’s decision to testify. See also Comment [7].

Remedial Measures 
[10] Having offered material evidence in the belief that it was true, a

lawyer may subsequently come to know that the evidence is false. Or, a lawyer
may be surprised when the lawyer’s client, or another witness called by the
lawyer, offers testimony the lawyer knows to be false, either during the lawyer’s
direct examination or in response to cross-examination by the opposing
lawyer. In such situations or if the lawyer knows of the falsity of testimony
elicited from the client during a deposition, the lawyer must take reasonable
remedial measures. The lawyer’s action must also be seasonable: depending
upon the circumstances, reasonable remedial measures do not have to be
undertaken immediately, however, the lawyer must act before a third party
relies to his or her detriment upon the false testimony or evidence. The advo-
cate’s proper course is to remonstrate with the client confidentially, advise the
client of the lawyer’s duty of candor to the tribunal and seek the client’s coop-
eration with respect to the withdrawal or correction of the false statements or
evidence. If that fails, the advocate should seek to withdraw if that will reme-
dy the situation. If withdrawal from the representation is not permitted or will
not undo the effect of the false evidence, the advocate’s only option may be to
make such disclosure to the tribunal as is reasonably necessary to remedy the
situation, even if doing so requires the lawyer to reveal information that oth-
erwise would be protected by Rule 1.6. It is for the tribunal then to determine
what should be done — making a statement about the matter to the trier of
fact, ordering a mistrial or perhaps nothing.

[11] The disclosure of a client’s false testimony can result in grave conse-
quences to the client, including not only a sense of betrayal but also loss of the
case and perhaps a prosecution for perjury. But the alternative is that the
lawyer cooperate in deceiving the court, thereby subverting the truth-finding
process which the adversary system is designed to implement. See Rule 1.2(d).
Furthermore, unless it is clearly understood that the lawyer will act upon the
duty to disclose the existence of false evidence, the client can simply reject the
lawyer’s advice to reveal the false evidence and insist that the lawyer keep
silent. Thus the client could in effect coerce the lawyer into being a party to
fraud on the court.

Preserving Integrity of Adjudicative Process
[12] Lawyers have a special obligation to protect a tribunal against crimi-

nal or fraudulent conduct that undermines the integrity of the adjudicative
process, such as bribing, intimidating or otherwise unlawfully communicat-
ing with a witness, juror, court official or other participant in the proceeding,
unlawfully destroying or concealing documents or other evidence or failing to
disclose information to the tribunal when required by law to do so. Thus,
paragraph (b) requires a lawyer to take reasonable remedial measures, includ-
ing disclosure if necessary, whenever the lawyer knows that a person, includ-
ing the lawyer’s client, intends to engage, is engaging or has engaged in crim-
inal or fraudulent conduct related to the proceeding.

[13] The general rule that an advocate must reveal the existence of perjury
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with respect to a material fact—even that of a client—applies to defense coun-
sel in criminal cases, as well as in other instances. However, the definition of
the lawyer’s ethical duty in such a situation may be qualified by constitution-
al provisions for due process and the right to counsel in criminal cases. These
provisions have been construed to require that counsel present an accused as
a witness if the accused wishes to testify, even if counsel knows the testimony
will be false. The obligation of the advocate under these Rules is subordinate
to such a constitutional requirement.

Duration of Obligation
[14] A practical time limit on the obligation to rectify false evidence or

false statements of material fact or law has to be established. The conclusion
of the proceeding is a reasonably definite point for the termination of the obli-
gation. A proceeding has concluded within the meaning of this Rule when no
matters in the proceeding are still pending before the tribunal or the proceed-
ing has concluded pursuant to the rules of the tribunal such as when a final
judgment in the proceeding is affirmed on appeal, a bankruptcy case is closed,
or the time for review has passed.

Ex Parte Proceedings
[15] Ordinarily, an advocate has the limited responsibility of presenting

one side of the matters that a tribunal should consider in reaching a decision;
the conflicting position is expected to be presented by the opposing party.
However, in any ex parte proceeding, such as an application for a temporary
restraining order, there is no balance of presentation by opposing advocates.
The object of an ex parte proceeding is nevertheless to yield a substantially just
result. The judge has an affirmative responsibility to accord the absent party
just consideration. The lawyer for the represented party has the correlative
duty to make disclosures of material facts known to the lawyer and that the
lawyer reasonably believes are necessary to an informed decision.

Withdrawal
[16] Normally, a lawyer’s compliance with the duty of candor imposed by

this Rule does not require that the lawyer withdraw from the representation
of a client whose interests will be or have been adversely affected by the
lawyer’s disclosure. The lawyer may, however, be required by Rule 1.16(a) to
seek permission of the tribunal to withdraw if the lawyer’s compliance with
this Rule’s duty of candor results in such an extreme deterioration of the
client-lawyer relationship that the lawyer can no longer competently represent
the client. Also see Rule 1.16(b) for the circumstances in which a lawyer will
be permitted to seek a tribunal’s permission to withdraw. In connection with
a request for permission to withdraw that is premised on a client’s misconduct,
a lawyer may reveal information relating to the representation only to the
extent reasonably necessary to comply with this Rule or as otherwise permit-
ted by Rule 1.6.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES
CPR 92. An attorney who knows that criminal clients gave arresting offi-

cers fictitious names should call upon the clients to disclose their true identi-
ties to the court and, if they refuse, seek to withdraw. (See also Rule 3.3(a)(3))

CPR 122. An attorney representing the defendant in divorce action, when
advised by the client that parties have not been separated a year, must file an
answer denying the allegation of separation even though the client does not
wish to contest the divorce. 

CPR 284. An attorney may seek alimony for a wife although he has evi-
dence of the wife's adultery so long as he does not have to offer perjured tes-
timony or other false evidence. 

RPC 33. If an attorney's client testifies falsely regarding a material matter,
such as his or her name or criminal record, the attorney must call upon the
client to correct the testimony. If the client refuses, the attorney must seek to
withdraw in accordance with the rules of the tribunal. (See also Rule 3.3(a)(3))

RPC 203. Dismissal of an action alone is not sufficient to rectify the per-
jury of a client in a deposition and the lawyer must demand that the client
inform the opposing party of the falsity of the deposition testimony or, if the
client refuses, withdraw from the representation. (See also Rule 3.3(a)(3))

98 FEO 1. Opinion rules that a lawyer representing a client in a social
security disability hearing is not required to inform the administrative law

judge of material adverse facts known to the lawyer.
98 FEO 5. Opinion rules that a defense lawyer may remain silent while

the prosecutor presents an inaccurate driving record to the court provided the
lawyer and client did not criminally or fraudulently misrepresent the driving
record to the prosecutor or the court, and further provided, that on applica-
tion for a limited driving privilege, there is no misrepresentation to the court
about the client's prior driving record.

98 FEO 20. Opinion rules that, subject to a statute prohibiting the with-
holding of the information, a lawyer's duty to disclose confidential client
information to a bankruptcy court ends when the case is closed although the
debtor's duty to report new property continues for 180 days after the date of
filing the petition.

99 FEO 16. Opinion rules that a lawyer may not participate in the pres-
entation of a consent judgment to a court if the lawyer knows that the con-
sent judgment is based upon false information.

2001 FEO 1. Opinion rules that, in a petition to a court for an award of
an attorney's fee, a lawyer must disclose that the client paid a discounted
hourly rate for legal services as a result of the client's membership in a prepaid
or group legal services plan.

2003 FEO 5. Opinion rules that neither a defense lawyer nor a prosecu-
tor may participate in the misrepresentation of a criminal defendant's prior
record level in a sentencing proceeding even if the judge is advised of the mis-
representation and does not object.

CASE  NOTES
Preparation of Witness. - It is not improper for an attorney to prepare his

witness for trial, to explain the applicable law in any given situation and to go
over before trial the attorney's questions and the witness' answers so that the
witness will be ready for his appearance in court, will be more at ease because
he knows what to expect, and will give his testimony in the most effective
manner he can. Such preparation is the mark of a good trial lawyer, and is to
be commended because it promotes more efficient administration of justice
and saves court time. Nothing improper occurs so long as the attorney pre-
pares the witness to give the witness' testimony at trial and not the testimony
that the attorney has placed in the witness' mouth or false or perjured testi-
mony. State v. McCormick, 298 N.C. 788, 259 S.E.2d 880 (1979). 

Client Perjury. - Where an attorney learns, prior to trial, that his client
intends to commit perjury or participate in the perpetration of a fraud upon
the court he must withdraw from representation of the client, seeking leave of
the court, if necessary. The right of a client to effective counsel in any case
(civil or criminal) does not include the right to compel counsel knowingly to
assist or participate in the commission of perjury or the creation or presenta-
tion of false evidence. In re Palmer, 296 N.C. 638, 252 S.E.2d 784 (1979).

Concealment of Material Facts. - Intentionally encouraging the conceal-
ment of material facts relevant to the identity of the driver in a driving under
the influence prosecution is prejudicial to the administration of justice. Such
conduct raises serious doubts as to the attorney's desire to bring about a just
result in such a prosecution and adversely reflects on the attorney's fitness to
practice law. North Carolina State Bar v. Graves, 50 N.C. App. 450, 274
S.E.2d 396 (1981). 

Failure to Inform Court of Opposing Party's Address. - An attorney clear-
ly engaged in conduct involving fraud, dishonesty, deceit and misrepresenta-
tion when, in a divorce action, she failed to inform the court of a letter which
contained the opposing party's return address, while at the same time pre-
senting to the court an affidavit she had drafted in which her client swore that
her husband's whereabouts were unknown and could not with due diligence
be ascertained. North Carolina State Bar v. Wilson, 74 N.C. App. 777, 330
S.E.2d 280 (1985). 

Quoted  in Brooks v. Wal-Mart Stores, Inc., 139 N.C. App. 637, 535 S.E.2d
55 (2000). 

RULE  3.4:  FAIRNESS  TO  OPPOSING  PARTY  AND  COUN-
SEL

A lawyer shall not:
(a) unlawfully obstruct another party’s access to evidence or unlawfully

alter, destroy or conceal a document or other material having potential evi-
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dentiary value. A lawyer shall not counsel or assist another person to do any
such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, counsel or
assist a witness to hide or leave the jurisdiction for the purpose of being
unavailable as a witness, or offer an inducement to a witness that is prohibit-
ed by law;

(c) knowingly disobey or advise a client to disobey an obligation under the
rules of a tribunal, except a lawyer acting in good faith may take appropriate
steps to test the validity of such an obligation;

(d) in pretrial procedure, make a frivolous discovery request or fail to make
a reasonably diligent effort to comply with a legally proper discovery request
by an opposing party;

(e) in trial, allude to any matter that the lawyer does not reasonably believe
is relevant or that will not be supported by admissible evidence, assert personal
knowledge of facts in issue except when testifying as a witness, ask an irrele-
vant question that is intended to degrade a witness, or state a personal opin-
ion as to the justness of a cause, the credibility of a witness, the culpability of
a civil litigant, or the guilt or innocence of an accused; or

(f ) request a person other than a client to refrain from voluntarily giving
relevant information to another party unless:

(1) the person is a relative or a managerial employee or other agent of a
client; and
(2) the lawyer reasonably believes that the person’s interests will not be
adversely affected by refraining from giving such information.

Comment
[1] The procedure of the adversary system contemplates that the evidence

in a case is to be marshaled competitively by the contending parties. Fair com-
petition in the adversary system is secured by prohibitions against destruction
or concealment of evidence, improperly influencing witnesses, obstructive
tactics in discovery procedure, and the like.

[2] Documents and other items of evidence are often essential to establish
a claim or defense. Subject to evidentiary privileges, the right of an opposing
party, including the government, to obtain evidence through discovery or sub-
poena is an important procedural right. The exercise of that right can be frus-
trated if relevant material is altered, concealed or destroyed. Applicable law in
many jurisdictions makes it an offense to destroy material for the purpose of
impairing its availability in a pending proceeding or one whose commence-
ment can be foreseen. Falsifying evidence is also generally a criminal offense.
Paragraph (a) applies to evidentiary material generally, including computer-
ized information. Applicable law may permit a lawyer to take temporary pos-
session of physical evidence of client crimes for the purpose of conducting a
limited examination that will not alter or destroy material characteristics of
the evidence. In such a case, applicable law may require the lawyer to turn the
evidence over to the police or other prosecuting authority, depending on the
circumstances.

[3] With regard to paragraph (b), it is not improper to pay a witness’s
expenses, including lost income, or to compensate an expert witness on terms
permitted by law. The common law rule in most jurisdictions is that it is
improper to pay an occurrence witness any fee for testifying and that it is
improper to pay an expert witness a contingent fee.

[4] Rules of evidence and procedure are designed to lead to just decisions
and are part of the framework of the law. Paragraph (c) permits a lawyer to
take steps in good faith and within the framework of the law to test the valid-
ity of rules; however, the lawyer is not justified in consciously violating such
rules and the lawyer should be diligent in the effort to guard against the unin-
tentional violation of them. As examples, a lawyer should subscribe to or ver-
ify only those pleadings that the lawyer believes are in compliance with appli-
cable law and rules; a lawyer should not make any prefatory statement before
a tribunal in regard to the purported facts of the case on trial unless the lawyer
believes that the statement will be supported by admissible evidence; a lawyer
should not ask a witness a question solely for the purpose of harassing or
embarrassing the witness; and a lawyer should not, by subterfuge, put before
a jury matters which it cannot properly consider.

[5] To bring about just and informed decisions, evidentiary and proce-
dural rules have been established by tribunals to permit the inclusion of rele-

vant evidence and argument and the exclusion of all other considerations. The
expression by a lawyer of a personal opinion as to the justness of a cause, as to
the credibility of a witness, as to the culpability of a civil litigant, and as to the
guilt or innocence of an accused is not a proper subject for argument to the
trier of fact and is prohibited by paragraph (e). However, a lawyer may argue,
on an analysis of the evidence, for any position or conclusion with respect to
any of the foregoing matters.

[6] Paragraph (f ) permits a lawyer to advise managerial employees of a
client to refrain from giving information to another party because the state-
ments of employees with managerial responsibility may be imputed to the
client. See also Rule 4.2.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003, October 1, 2003

ETHICS OPINION NOTES
CPR 2. An attorney generally does not need the consent of the adverse

party to talk to witnesses. 
CPR 284. An attorney may seek alimony for a wife although he has evi-

dence of the wife's adultery so long as he does not have to offer perjured tes-
timony or other false evidence. 

CPR 340. An attorney may represent a client with a malpractice claim
even though the client has entered a contingent fee contract with a medical
consultant for case evaluation, preparation and expert witness location, so
long as the consultant does not present evidence and the compensation of the
expert witness provided by the consultant is not contingent upon the outcome
of the litigation. 

RPC 225. The lawyer for a defendant in criminal and civil actions arising
out of the same event may seek the cooperation of a crime victim on a plea
agreement provided the settlement of the victim’s civil claim against the defen-
dant is not contingent upon the content of the testimony of the victim or the
outcome of the case. 

CASE NOTES
Interjection of Personal Opinion. - Counsel may not, by argument or

cross-examination, place before the jury incompetent and prejudicial matters
by injecting his own knowledge, beliefs and personal opinions not supported
by the evidence. State v. Locklear, 294 N.C. 210, 241 S.E.2d 65 (1978).

Interjection of Unsupported Knowledge and Belief. - Counsel may not, by
agreement or cross-examination, place before the jury incompetent and prej-
udicial matters by injecting his own knowledge, beliefs and personal opinions
not supported by the evidence. State v. Locklear, 294 N.C. 210, 241 S.E.2d
65 (1978). 

Preparation of Witness. - It is not improper for an attorney to prepare his
witness for trial, to explain the applicable law in any given situation and to go
over before trial the attorney's questions and the witness' answers so that the
witness will be ready for his appearance in court, will be more at ease because
he knows what to expect, and will give his testimony in the most effective
manner he can. Such preparation is the mark of a good trial lawyer, and is to
be commended because it promotes more efficient administration of justice
and saves court time. Nothing improper occurs so long as the attorney pre-
pares the witness to give the witness' testimony at trial and not the testimony
that the attorney has placed in the witness' mouth or false or perjured testi-
mony. State v. McCormick, 298 N.C. 788, 259 S.E.2d 880 (1979). 

Informing a potential witness to plead the U.S. Const., Amend. V or to
stay away from court unless subpoenaed is not unethical. Certainly no rule
prevents an attorney from informing a potential witness of his legal rights.
North Carolina State Bar v. Graves, 50 N.C. App. 450, 274 S.E.2d 396
(1981). 

Ethical transgressions by trial counsel do not always constitute legal error.
State v. Sanders, 303 N.C. 608, 281 S.E.2d 7, cert. denied, 454 U.S. 973, 102
S. Ct. 523, 70 L. Ed. 2d. 392 (1981). 

Argument Containing Personal Belief. - The defendant contended on
appeal that the prosecutor's argument to the jury contained the prosecutor's
personal belief as to the defendant's guilt in violation of the Code. The court
held that the statements could be interpreted in several ways, but that even if
the prosecutor's argument had contained such a statement, the violation did
not entitle the defendant to a new trial. State v. Sanders, 303 N.C. 608, 281
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S.E.2d 7, cert. denied, 454 U.S. 973, 102 S. Ct. 523, 70 L. Ed. 2d 392 (1981). 
Argument That Testifying Officers Could Be Prosecuted If They Lied. - A

prosecutor who, in closing, made arguments based on matters outside the
record by suggesting that the officers who testified against the defendant could
be prosecuted for perjury and fired from their jobs, and lose their pensions if
they lied, placed the jurors in the moral dilemma of either convicting the
defendant or, in the alternative, causing the officers to suffer the grievous
penalties suggested by the prosecutor. The argument was, therefore, improp-
er and the defendant was entitled to a new trial. State v. Potter, 69 N.C. App.
199, 316 S.E.2d 359, disc. rev. denied, 312 N.C. 624, 323 S.E.2d 925 (1984). 

Failure to Inform Court of Opposing Party's Address. - An attorney clear-
ly engaged in conduct involving fraud, dishonesty, deceit and misrepresenta-
tion when, in a divorce action, she failed to inform the court of a letter which
contained the opposing party's return address, while at the same time pre-
senting to the court an affidavit she had drafted in which her client swore that
her husband's whereabouts were unknown and could not with due diligence
be ascertained. North Carolina State Bar v. Wilson, 74 N.C. App. 777, 330
S.E.2d 280 (1985). 

Interference with Prosecuting Witness. - Immediately prior to trial, the
defense attorney negotiated an agreement between the prosecuting witness
and the accused which called for his client to pay for damages to the witness'
car and the witness' hospital bills in return for a promise not to press charges.
He also told the witness she could leave the courthouse because her testimo-
ny would not be needed. The defendant attorney's efforts on behalf of his
client went far beyond representing the client “zealously within the bounds of
the law” and constituted a direct attempt to interfere with a State's witness
who was under subpoena to testify in a named case. State v. Rogers, 68 N.C.
App. 358, 315 S.E.2d 492, cert. denied, 311 N.C. 767, 319 S.E.2d 284
(1984), appeal dismissed, 469 U.S. 1101, 105 S. Ct. 769, 83 L. Ed. 2d 766
(1985). 

Prosecutor's questioning of capital murder defendant's mother about locks
placed on the outside of defendant's bedroom door was highly prejudicial and
of no probative value; however, such error was harmless where the question of
defendant's guilt was strong, the trial court properly sustained defendant's
objections to the questions, and the mother testified that she was not afraid of
her son. State v. Payne, 328 N.C. 377, 402 S.E.2d 582 (1991). 

RULE  3.5:  IMPARTIALITY  AND  DECORUM  OF  THE  TRI-
BUNAL

(a) A lawyer shall not:
(1) seek to influence a judge, juror, prospective juror, or other official by
means prohibited by law;
(2) communicate ex parte with a juror or prospective juror except as per-
mitted by law;
(3) communicate ex parte with a judge or other official except:

(A) in the course of official proceedings;
(B) in writing, if a copy of the writing is furnished simultaneously to the
opposing party;
(C) orally, upon adequate notice to opposing party; or
(D) as otherwise permitted by law;

(4) engage in conduct intended to disrupt a tribunal, including:
(A) failing to comply with known local customs of courtesy or practice
of the bar or a particular tribunal without giving opposing counsel time-
ly notice of the intent not to comply;
(B) engaging in undignified or discourteous conduct that is degrading to
a tribunal; or
(C) intentionally or habitually violating any established rule of proce-
dure or evidence; or

(5) communicate with a juror or prospective juror after discharge of the
jury if:

(A) the communication is prohibited by law or court order;
(B) the juror has made known to the lawyer a desire not to communi-
cate; or
(C) the communication involves misrepresentation, coercion, duress or
harassment.

(b) All restrictions imposed by this rule also apply to communications

with, or investigations of, members of the family of a juror or a prospective
juror.

(c) A lawyer shall reveal promptly to the court improper conduct by a juror
or a prospective juror, or by another toward a juror, a prospective juror or a
member of a juror or a prospective juror’s family.

Comment
[1] Many forms of improper influence upon a tribunal are proscribed by

criminal law. Others are specified in the North Carolina Code of Judicial
Conduct, with which an advocate should be familiar. A lawyer is required to
avoid contributing to a violation of provisions. This rule also prohibits gifts of
substantial value to judges or other officials of a tribunal and stating or imply-
ing an ability to influence improperly a public official.

[2] To safeguard the impartiality that is essential to the judicial process,
jurors and prospective jurors should be protected against extraneous influ-
ences. When impartiality is present, public confidence in the judicial system
is enhanced. There should be no extrajudicial communication with prospec-
tive jurors prior to trial or with jurors during trial by or on behalf of a lawyer
connected with the case. Furthermore, a lawyer who is not connected with the
case should not communicate with a juror or a prospective juror about the
case. 

[3] After the jury has been discharged, a lawyer may communicate with a
juror unless the communication is prohibited by law or court order. The
lawyer must refrain from asking questions or making comments that tend to
harass or embarrass the juror or to influence actions of the juror in future
cases, and must respect the desire of the juror not to talk with the lawyer. The
lawyer may not engage in improper conduct during the communication. 

[4] Vexatious or harassing investigations of jurors or prospective jurors
seriously impair the effectiveness of our jury system. For this reason, a lawyer
or anyone on the lawyer’s behalf who conducts an investigation of jurors or
prospective jurors should act with circumspection and restraint.

[5] Communications with, or investigations of, members of families of
jurors or prospective jurors by a lawyer or by anyone on the lawyer’s behalf are
subject to the restrictions imposed upon the lawyer with respect to the lawyer’s
communications with, or investigations of, jurors or prospective jurors.

[6] Because of the duty to aid in preserving the integrity of the jury sys-
tem, a lawyer who learns of improper conduct by or towards a juror, a
prospective juror, or a member of the family of either should make a prompt
report to the court regarding such conduct.

[7] The impartiality of a public servant in our legal system may be
impaired by the receipt of gifts or loans. A lawyer, therefore, is never justified
in making a gift or a loan to a judge, a hearing officer, or an official or employ-
ee of a tribunal.

[8] All litigants and lawyers should have access to tribunals on an equal
basis. Generally, in adversary proceedings, a lawyer should not communicate
with a judge relative to a matter pending before, or which is to be brought
before, a tribunal over which the judge presides in circumstances which might
have the effect or give the appearance of granting undue advantage to one
party. For example, a lawyer should not communicate with a tribunal by a
writing unless a copy thereof is promptly delivered to opposing counsel or to
the adverse party if unrepresented. Ordinarily, an oral communication by a
lawyer with a judge or hearing officer should be made only upon adequate
notice to opposing counsel or, if there is none, to the opposing party. A lawyer
should not condone or lend himself or herself to private importunities by
another with a judge or hearing officer on behalf of the lawyer or the client.

[9] The advocate’s function is to present evidence and argument so that the
cause may be decided according to law. Refraining from abusive or obstreper-
ous conduct is a corollary of the advocate’s right to speak on behalf of litigants.
A lawyer may stand firm against abuse by a judge but should avoid reciproca-
tion; the judge’s default is no justification for similar dereliction by an advo-
cate. An advocate can present the cause, protect the record for subsequent
review, and preserve professional integrity by patient firmness no less effec-
tively than by belligerence or theatrics.

[10] The duty to refrain from disruptive conduct applies to any proceed-
ing of a tribunal, including a deposition. See Rule 1.0(m).

History Note:  Statutory Authority G. 84-23
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Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 16. A lawyer or group of lawyers may contribute to a judge's cam-

paign in a reasonable amount. 
CPR 183. An attorney who represents a judge may not appear before the

judge. (But see 97 FEO 1.)
CPR 225. It is permissible for an attorney to appear before his brother

judge if the lawyer for the adverse party and his client consent. 
CPR 226. Although an attorney may not appear before his brother judge

without the consent of the parties, his partners and associates may. 
CPR 283. The fact that a law firm's secretary is the spouse of a magistrate

does not disqualify members of the law firm from practicing criminal law
before the magistrate. 

CPR 318. The fact that an attorney's spouse is a judge's secretary does not
disqualify the attorney from practicing before the judge. 

CPR 337. After a jury trial, an attorney may communicate with jurors as
to why they decided issues as they did and their opinions of the attorney's per-
formance, unless such is prohibited by court rule. 

RPC 122. A member of the attorney general's staff may not consult ex
parte with a trial court judge if it is likely that that attorney or another attor-
ney working in the same division of the attorney general's office will represent
the state in the appeal of the case. 

RPC 214. A lawyer may not send a jury questionnaire directly to prospec-
tive members of the jury but, if the questionnaire is sent out by the court, such
communications are not prohibited. 

RPC 237. A lawyer may not communicate with the judge before whom a
proceeding is pending to request an ex parte order unless opposing counsel is
given adequate notice or unless authorized by law.

97 FEO 1. A lawyer may appear in court before a judge the lawyer repre-
sents in a personal matter provided there is disclosure of the representation
and all parties and lawyers agree that the relationship between the lawyer and
the judge is immaterial to the trial of the matter.

97 FEO 3. A lawyer may engage in an ex parte communication with a
judge regarding a scheduling or administrative matter only if necessitated by
the administration of justice or exigent circumstances and diligent efforts to
notify opposing counsel have failed.

97 FEO 5. A lawyer must provide the opposing counsel with a copy of a
proposed order at the same time that the lawyer submits the proposed order
to the judge in an ex parte communication.

98 FEO 12. Opinion sets forth the disclosures a lawyer must make to the
judge prior to engaging in an ex parte communication.

98 FEO 13. Opinion restricts informal written communications with a
judge or judicial official relative to a pending matter.

98 FEO 20. Opinion rules that, subject to a statute prohibiting the with-
holding of the information, a lawyer's duty to disclose confidential client
information to a bankruptcy court ends when the case is closed although the
debtor's duty to report new property continues for 180 days after the date of
filing the petition.

2001 FEO 15. Opinion rules that a lawyer may not communicate ex parte
with a judge in reliance upon the communication being “permitted by law”
unless there is a statute or case law specifically and clearly authorizing such
communications or proper notice is given to the adverse party or counsel.
(Note: Judicial Standards Commission does not consider communications
made ex parte pursuant to G.S. 15A-534.1 to be improper.)

2003 FEO 17. Opinion rules that an attorney may only provide a judge
with additional authority post-hearing if the communication is permitted by
the rules of the tribunal and a copy of the writing is furnished simultaneous-
ly to opposing counsel.

CASE  NOTES
The trial judge did not abuse his discretion in removing a juror and sub-

stituting an alternate juror when the original juror contacted defense counsel
at his home during the weekend recess and persisted in discussing matters of
a personal nature, including counsel's marital status. Although there was no
evidence that any matter which related to the trial of the defendant was dis-
cussed during the conversation, the exercise of discretion by the trial judge

served to safeguard the trial of the defendant from even the appearance of
impropriety. State v. Price, 301 N.C. 437, 272 S.E.2d 103 (1980). 

Ethical transgressions by trial counsel do not always constitute legal error.
State v. Sanders, 303 N.C. 608, 281 S.E.2d 7, cert. denied, 454 U.S. 973, 102
S. Ct. 523, 70 L. Ed. 2d. 392 (1981). 

Argument That Testifying Officers Could Be Prosecuted If They Lied. - A
prosecutor who, in closing, made arguments based on matters outside the
record by suggesting that the officers who testified against the defendant could
be prosecuted for perjury and fired from their jobs, and lose their pensions if
they lied, placed the jurors in the moral dilemma of either convicting the
defendant or, in the alternative, causing the officers to suffer the grievous
penalties suggested by the prosecutor. The argument was, therefore, improp-
er and the defendant was entitled to a new trial. State v. Potter, 69 N.C. App.
199, 316 S.E.2d 359, disc. rev. denied, 312 N.C. 624, 323 S.E.2d 925 (1984). 

The intentional act of soliciting someone to disrupt a criminal trial by an
attorney representing a defendant was not a felony, but would support an
order of disbarment. In re Paul, 84 N.C. App. 491, 353 S.E.2d 254, cert.
denied, 319 N.C. 673, 356 S.E.2d 779 (1987), cert. denied, 484 U.S. 1004,
108 S. Ct. 694, 98 L. Ed. 2d 646 (1988). 

Quoted in State v. Bunch, 104 N.C. App. 106, 408 S.E.2d 191 (1991).

RULE  3.6:  TRIAL  PUBLICITY
(a) A lawyer who is participating or has participated in the investigation or

litigation of a matter shall not make an extrajudicial statement that the lawyer
knows or reasonably should know will be disseminated by means of public
communication and will have a substantial likelihood of materially prejudic-
ing an adjudicative proceeding in the matter.

(b) Notwithstanding paragraph (a), a lawyer may state:
(1) the claim, offense or defense involved and, except when prohibited by
law, the identity of the persons involved;
(2) the information contained in a public record;
(3) that an investigation of a matter is in progress;
(4) the scheduling or result of any step in litigation;
(5) a request for assistance in obtaining evidence and information neces-
sary thereto;
(6) a warning of danger concerning the behavior of a person involved,
when there is reason to believe that there exists the likelihood of substan-
tial harm to an individual or to the public interest; and
(7) in a criminal case, in addition to subparagraphs (1) through (6):

(A) the identity, residence, occupation and family status of the accused;
(B) if the accused has not been apprehended, information necessary to
aid in apprehension of that person;
(C) the fact, time and place of arrest; and
(D) the identity of investigating and arresting officers or agencies and the
length of the investigation.

(c) Notwithstanding paragraph (a), a lawyer may make a statement that a
reasonable lawyer would believe is required to protect a client from the sub-
stantial undue prejudicial effect of recent publicity not initiated by the lawyer
or the lawyer’s client. A statement made pursuant to this paragraph shall be
limited to such information as is reasonably necessary to mitigate the recent
adverse publicity.

(d) No lawyer associated in a firm or government agency with a lawyer
subject to paragraph (a) shall make a statement prohibited by paragraph (a).

(e) The foregoing provisions of Rule 3.6 do not preclude a lawyer from
replying to charges of misconduct publicly made against the lawyer or from
participating in the proceedings of legislative, administrative, or other inves-
tigative bodies.

Comment
[1] It is difficult to strike a balance between protecting the right to a fair

trial and safeguarding the right of free expression. Preserving the right to a fair
trial necessarily entails some curtailment of the information that may be dis-
seminated about a party prior to trial, particularly where trial by jury is
involved. If there were no such limits, the result would be the practical nulli-
fication of the protective effect of the rules of forensic decorum and the exclu-
sionary rules of evidence. On the other hand, there are vital social interests
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served by the free dissemination of information about events having legal con-
sequences and about legal proceedings themselves. The public has a right to
know about threats to its safety and measures aimed at assuring its security. It
also has a legitimate interest in the conduct of judicial proceedings, particu-
larly in matters of general public concern. Furthermore, the subject matter of
legal proceedings is often of direct significance in debate and deliberation over
questions of public policy.

[2] Special rules of confidentiality may validly govern proceedings in juve-
nile, domestic relations and mental disability proceedings, and perhaps other
types of litigation. Rule 3.4(c) requires compliance with such rules.

[3] The Rule sets forth a basic general prohibition against a lawyer’s mak-
ing statements that the lawyer knows or should know will have a substantial
likelihood of materially prejudicing an adjudicative proceeding. Recognizing
that the public value of informed commentary is great and the likelihood of
prejudice to a proceeding by the commentary of a lawyer who is not involved
in the proceeding is small, the rule applies only to lawyers who are, or who
have been involved in the investigation or litigation of a case, and their asso-
ciates.

[4] Paragraph (b) identifies specific matters about which a lawyer’s state-
ments would not ordinarily be considered to present a substantial likelihood
of material prejudice, and should not in any event be considered prohibited
by the general prohibition of paragraph (a). Paragraph (b) is not intended to
be an exhaustive listing of the subjects upon which a lawyer may make a state-
ment, but statements on other matters may be subject to paragraph (a).

[5] There are, on the other hand, certain subjects that are more likely than
not to have a material prejudicial effect on a proceeding, particularly when
they refer to a civil matter triable to a jury, a criminal matter, or any other pro-
ceeding that could result in incarceration. These subjects relate to:

(1) the character, credibility, reputation or criminal record of a party, sus-
pect in a criminal investigation or witness, or the identity of a witness, or
the expected testimony of a party or witness;
(2) in a criminal case or proceeding that could result in incarceration, the
possibility of a plea of guilty to the offense or the existence or contents of
any confession, admission, or statement given by a defendant or suspect or
that person’s refusal or failure to make a statement;
(3) the performance or results of any examination or test or the refusal or
failure of a person to submit to an examination or test, or the identity or
nature of physical evidence expected to be presented;
(4) any opinion as to the guilt or innocence of a defendant or suspect in a
criminal case or proceeding that could result in incarceration;
(5) information that the lawyer knows or reasonably should know is like-
ly to be inadmissible as evidence in a trial and that would, if disclosed, cre-
ate a substantial risk of prejudicing an impartial trial; or
(6) the fact that a defendant has been charged with a crime, unless there is
included therein a statement explaining that the charge is merely an accu-
sation and that the defendant is presumed innocent until and unless
proven guilty.
[6] Another relevant factor in determining prejudice is the nature of the

proceeding involved. Criminal jury trials will be most sensitive to extrajudi-
cial speech. Civil trials may be less sensitive. Non-jury hearings and arbitra-
tion proceedings may be even less affected. The Rule will still place limitations
on prejudicial comments in these cases, but the likelihood of prejudice may
be different depending on the type of proceeding.

[7] Finally, extrajudicial statements that might otherwise raise a question
under this Rule may be permissible when they are made in response to state-
ments made publicly by another party, another party’s lawyer, or third per-
sons, where a reasonable lawyer would believe a public response is required in
order to avoid prejudice to the lawyer’s client. When prejudicial statements
have been publicly made by others, responsive statements may have the salu-
tary effect of lessening any resulting adverse impact on the adjudicative pro-
ceeding. Such responsive statements should be limited to contain only such
information as is necessary to mitigate undue prejudice created by the state-
ments made by others.

[8] See Rule 3.8(f ) for additional duties of prosecutors in connection with
extrajudicial statements about criminal proceedings.

History Note:  Statutory Authority G. 84-23

Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 4. The rule restricting pretrial publicity does not apply when the case

is on appeal. 
98 FEO 4. Opinion examines the restrictions on a lawyer's public com-

ments about a pending civil proceeding in which the lawyer is participating.

CASE  NOTES
Cited  in Sherrill v. Amerada Hess Corp., 130 N.C. App. 711, 504 S.E.2d

802 (1998).

RULE  3.7:  LAWYER  AS  WITNESS
(a) A lawyer shall not act as advocate at a trial in which the lawyer is like-

ly to be a necessary witness unless:
(1) the testimony relates to an uncontested issue;
(2) the testimony relates to the nature and value of legal services rendered
in the case; or
(3) disqualification of the lawyer would work substantial hardship on the
client.
(b) A lawyer may act as advocate in a trial in which another lawyer in the

lawyer’s firm is likely to be called as a witness unless precluded from doing so
by Rule 1.7 or Rule 1.9.

Comment
[1] Combining the roles of advocate and witness can prejudice the tribu-

nal and the opposing party and can also involve a conflict of interest between
the lawyer and client.

Advocate-Witness Rule
[2] The tribunal has proper objection when the trier of fact may be con-

fused or misled by a lawyer serving as both advocate and witness. The oppos-
ing party has proper objection where the combination of roles may prejudice
that party’s rights in the litigation. A witness is required to testify on the basis
of personal knowledge, while an advocate is expected to explain and comment
on evidence given by others. It may not be clear whether a statement by an
advocate-witness should be taken as proof or as an analysis of the proof.

[3] To protect the tribunal, paragraph (a) prohibits a lawyer from simulta-
neously serving as advocate and necessary witness except in those circum-
stances specified in paragraphs (a)(1) through (a)(3). Paragraph (a)(1) recog-
nizes that if the testimony will be uncontested, the ambiguities in the dual role
are purely theoretical. Paragraph (a)(2) recognizes that where the testimony
concerns the extent and value of legal services rendered in the action in which
the testimony is offered, permitting the lawyers to testify avoids the need for
a second trial with new counsel to resolve that issue. Moreover, in such a sit-
uation the judge has firsthand knowledge of the matter in issue; hence, there
is less dependence on the adversary process to test the credibility of the testi-
mony.

[4] Apart from these two exceptions, paragraph (a)(3) recognizes that a
balancing is required between the interests of the client and those of the tri-
bunal and the opposing party. Whether the tribunal is likely to be misled or
the opposing party is likely to suffer prejudice depends on the nature of the
case, the importance and probable tenor of the lawyer’s testimony, and the
probability that the lawyer’s testimony will conflict with that of other wit-
nesses. Even if there is risk of such prejudice, in determining whether the
lawyer should be disqualified, due regard must be given to the effect of dis-
qualification on the lawyer’s client. It is relevant that one or both parties could
reasonably foresee that the lawyer would probably be a witness. The conflict
of interest principles stated in Rules 1.7, 1.9 and 1.10 have no application to
this aspect of the problem.

[5] Because the tribunal is not likely to be misled when a lawyer acts as
advocate in a trial in which another lawyer in the lawyer’s firm will testify as a
necessary witness, paragraph (b) permits the lawyer to do so except in situa-
tions involving a conflict of interest.

Conflict of Interest
[6] In determining if it is permissible to act as advocate in a trial in which

the lawyer will be a necessary witness, the lawyer must also consider that the
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dual role may give rise to a conflict of interest that will require compliance
with Rules 1.7 or 1.9. For example, if there is likely to be substantial conflict
between the testimony of the client and that of the lawyer, the representation
involves a conflict of interest that requires compliance with Rule 1.7. This
would be true even though the lawyer might not be prohibited by paragraph
(a) from simultaneously serving as advocate and witness because the lawyer’s
disqualification would work a substantial hardship on the client. Similarly, a
lawyer who might be permitted to simultaneously serve as an advocate and a
witness by paragraph (a)(3) might be precluded from doing so by Rule 1.9.
The problem can arise whether the lawyer is called as a witness on behalf of
the client or is called by the opposing party. Determining whether or not such
a conflict exists is primarily the responsibility of the lawyer involved. If there
is a conflict of interest, the lawyer must secure the client’s informed consent,
confirmed in writing. In some cases, the lawyer will be precluded from seek-
ing the client’s consent. See Rule 1.7. See Rule 1.0(b) for the definition of
“confirmed in writing” and Rule 1.0(f ) for the definition of “informed con-
sent.”

[7] Paragraph (b) provides that a lawyer is not disqualified from serving as
an advocate because a lawyer with whom the lawyer is associated in a firm is
precluded from doing so by paragraph (a). If, however, the testifying lawyer
would also be disqualified by Rule 1.7 or Rule 1.9 from representing the client
in the matter, other lawyers in the firm will be precluded from representing
the client by Rule 1.10 unless the client gives informed consent under the
conditions stated in Rule 1.7.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 18. An attorney may testify on behalf of his former client after he has

withdrawn, even if he is to be reimbursed for expenses advanced while he was
employed from any recovery. 

CPR 93. A law firm may not continue to represent a husband charged
with his wife's murder after the public defender who had represented a code-
fendant who had agreed to testify against the husband in the same case joins
the firm. 

CPR 162. An attorney may testify as to the value of his services, but may
not testify as to his client's emotional condition. 

CPR 212. An attorney who is sued may have his partner represent him
and may testify in his own behalf without his partner's having to withdraw. 

CPR 350. An attorney may continue to serve as administrator C.T.A. even
though his secretary may testify as a witness. 

RPC 19. An attorney may represent a client even though his secretary
must be called as a witness. 

RPC 142. A lawyer may not represent an estate in litigation against a
claimant where the lawyer's testimony may be necessary to resolve the validi-
ty of the claim. 

CASE  NOTES
Counsel Is Not Incompetent to Testify. - The weight of authority in this

country is that while it is a breach of professional ethics for a party's attorney
to testify about other than formal matters without withdrawing from the liti-
gation, he is not incompetent to testify. The testimony is admissible if other-
wise competent. Town of Mebane v. Iowa Mut. Ins. Co., 28 N.C. App. 27, 220
S.E.2d 623 (1975). 

But Is Discouraged from Doing So. - The Supreme Court of North
Carolina has historically discouraged the practice of attorneys testifying on
behalf of clients, and although it has been allowed, in most instances the
lawyer acting as a witness for his client had previously surrendered his right to
participate in the litigation. Town of Mebane v. Iowa Mut. Ins. Co., 28 N.C.
App. 27, 220 S.E.2d 623 (1975). 

Exceptions Where Counsel May Testify for Client. - While the
Disciplinary Rules set forth in the Code of Professional Conduct (now
replaced by the Rules of Professional Conduct) do not control the admissibil-
ity of evidence or the competency of witnesses, they do govern the ethics and
conduct of attorneys licensed to practice law in the State. It should be the pol-
icy of the courts to give effect to these rules which specifically address the
question of when an attorney may be a witness for a party he represents. Both

the Code of Professional Conduct and the common practice recognized by
the North Carolina Supreme Court provide for exceptions where attorneys
may testify on their clients' behalf. Town of Mebane v. Iowa Mut. Ins. Co., 28
N.C. App. 27, 220 S.E.2d 623 (1975). 

Testimony for Client Before Administrative Board. - There is no com-
pelling reason to extend existing law by holding that evidence presented by an
attorney who testifies while representing a client before a local administrative
board may not be considered by such local administrative board. However,
attorneys are strongly discouraged from serving as both witnesses and advo-
cates, even before local administrative boards, unless compelling circum-
stances exist. Robinhood Trails Neighbors v. Winston-Salem Zoning Bd. of
Adjustment, 44 N.C. App. 539, 261 S.E.2d 520, cert. denied, 299 N.C. 737,
267 S.E.2d 663 (1980). 

Discretion of Trial Judge. - Whether to allow defense counsel to testify on
a collateral matter, impeachment of a witness, is in the discretion of the trial
judge. State v. Elam, 56 N.C. App. 590, 289 S.E.2d 857, cert. denied, 305
N.C. 461, 292 S.E.2d 577 (1982). 

Request by Defendant for Withdrawal of Plaintiff 's Counsel. -
Defendant's request that counsel for plaintiff be precluded from testifying at
trial or that his law firm be disqualified from further representation of plain-
tiff would be denied, where plaintiff had not yet determined who its witness-
es would be. If plaintiff subsequently determined that counsel should be called
as a witness at trial, then the court, at the appropriate time, could order his
withdrawal, as well as that of his law firm. FDIC v. Kerr, 111 F.R.D. 476
(W.D.N.C. 1986). 

This rule only applies to lawyers, not their employees. Seafare Corp. v.
Trenor Corp., 88 N.C. App. 404, 363 S.E.2d 643, cert. denied, 322 N.C. 113,
367 S.E.2d 917 (1988). 

Preference for Other Witnesses. - If other witnesses are available who can
provide the information sought, it is not error not to permit an attorney for a
party to testify. State v. Daniels, 337 N.C. 243, 446 S.E.2d 298 (1994). 

Testimony Not Prejudicial. - Defendant could show no prejudice from
defense counsel's testimony during a voir dire hearing on a collateral matter
regarding the attorney's handling of evidence. State v. Parker, 119 N.C. App.
328, 459 S.E.2d 9 (1995). 

Applied  in SuperGuide Corp. v. DirecTV Enters., Inc., 141 F. Supp. 2d 616
(W.D.N.C. 2001).  

Stated in Spivey v. United States, 912 F.2d 80 (4th Cir. 1990); H.B.S.
Contractors v. Cumberland County Bd. of Educ., 122 N.C. App. 49, 468 S.E.2d
517 (1996). 

Cited in Central Carolina Nissan, Inc. v. Sturgis, 98 N.C. App. 253, 390
S.E.2d 730 (1990); State ex rel. Long v. American Sec. Life Assurance Co., 109
N.C. App. 530, 428 S.E.2d 200 (1993); Berkeley Fed. Sav. & Loan Ass'n v.
Terra Del Sol, Inc., 111 N.C. App. 692, 433 S.E.2d 449 (1993); Beam v.
Kerlee, 120 N.C. App. 203, 461 S.E.2d 911 (1995).

RULE  3.8:  SPECIAL  RESPONSIBILITIES  OF  A  PROSECU-
TOR

The prosecutor in a criminal case shall:
(a) refrain from prosecuting a charge that the prosecutor knows is not sup-

ported by probable cause;
(b) make reasonable efforts to assure that the accused has been advised of

the right to, and the procedure for obtaining, counsel and has been given rea-
sonable opportunity to obtain counsel;

(c) not seek to obtain from an unrepresented accused a waiver of impor-
tant pretrial rights, such as the right to a preliminary hearing;

(d) make timely disclosure to the defense of all evidence or information
known to the prosecutor that tends to negate the guilt of the accused or mit-
igates the offense, and, in connection with sentencing, disclose to the defense
and to the tribunal all unprivileged mitigating information known to the
prosecutor, except when the prosecutor is relieved of this responsibility by a
protective order of the tribunal;

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to
present evidence about a past or present client, or participate in the applica-
tion for the issuance of a search warrant to a lawyer for the seizure of infor-
mation of a past or present client in connection with an investigation of some-
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one other than the lawyer, unless:
(1) the information sought is not protected from disclosure by any appli-
cable privilege;
(2) the evidence sought is essential to the successful completion of an
ongoing investigation or prosecution; and
(3) there is no other feasible alternative to obtain the information;
(f ) except for statements that are necessary to inform the public of the

nature and extent of the prosecutor’s action and that serve a legitimate law
enforcement purpose, refrain from making extrajudicial comments that have
a substantial likelihood of heightening public condemnation of the accused
and exercise reasonable care to prevent investigators, law enforcement person-
nel, employees or other persons assisting or associated with the prosecutor in
a criminal case from making an extrajudicial statement that the prosecutor
would be prohibited from making under Rule 3.6 or this Rule.

Comment
[1] A prosecutor has the responsibility of a minister of justice and not sim-

ply that of an advocate; the prosecutor’s duty is to seek justice, not merely to
convict. This responsibility carries with it specific obligations to see that the
defendant is accorded procedural justice and that guilt is decided upon the
basis of sufficient evidence. Precisely how far the prosecutor is required to go
in this direction is a matter of debate and varies in different jurisdictions. See
the ABA Standards of Criminal Justice Relating to the Prosecution Function.
A systematic abuse of prosecutorial discretion could constitute a violation of
Rule 8.4.

[2] The prosecutor represents the sovereign and, therefore, should use
restraint in the discretionary exercise of government powers, such as in the
selection of cases to prosecute. During trial, the prosecutor is not only an
advocate, but he or she also may make decisions normally made by an indi-
vidual client, and those affecting the public interest should be fair to all. In
our system of criminal justice, the accused is to be given the benefit of all rea-
sonable doubt. With respect to evidence and witnesses, the prosecutor has
responsibilities different from those of a lawyer in private practice; the prose-
cutor should make timely disclosure to the defense of available evidence
known to him or her that tends to negate the guilt of the accused, mitigate
the degree of the offense, or reduce the punishment. Further, a prosecutor
should not intentionally avoid pursuit of evidence merely because he or she
believes it will damage the prosecutor’s case or aid the accused.

[3] Paragraph (c) does not apply, however, to an accused appearing pro se
with the approval of the tribunal. Nor does it forbid the lawful questioning of
an uncharged suspect who has knowingly waived the rights to counsel and
silence.

[4] The exception in paragraph (d) recognizes that a prosecutor may seek
an appropriate protective order from the tribunal if disclosure of information
to the defense could result in substantial harm to an individual or to the pub-
lic interest.

[5] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in
grand jury and other criminal proceedings, and search warrants for client
information, to those situations in which there is a genuine need to intrude
into the client-lawyer relationship. The provision applies only when someone
other than the lawyer is the target of a criminal investigation.

[6] Paragraph (f ) supplements Rule 3.6, which prohibits extrajudicial
statements that have a substantial likelihood of prejudicing an adjudicatory
proceeding. In the context of a criminal prosecution, a prosecutor’s extrajudi-
cial statement can create the additional problem of increasing public con-
demnation of the accused. Although the announcement of an indictment, for
example, will necessarily have severe consequences for the accused, a prosecu-
tor can, and should, avoid comments which have no legitimate law enforce-
ment purpose and have a substantial likelihood of increasing public oppro-
brium of the accused. Nothing in this Comment is intended to restrict the
statements that a prosecutor may make which comply with Rule 3.6(b) or
3.6(c).

[7] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which
relate to responsibilities regarding lawyers and nonlawyers who work for or are
associated with the lawyer’s office. Paragraph (f ) reminds the prosecutor of the
importance of these obligations in connection with the unique dangers of

improper extrajudicial statements in a criminal case. In addition, paragraph
(f) requires a prosecutor to exercise reasonable care to prevent persons assist-
ing or associated with the prosecutor from making improper extrajudicial
statements, even when such persons are not under the direct supervision of
the prosecutor. Ordinarily, the reasonable care standard will be satisfied if the
prosecutor issues the appropriate cautions to law-enforcement personnel and
other relevant individuals.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES
RPC 129. Opinion rules that prosecutors and defense attorneys may nego-

tiate plea agreements in which appellate and postconviction rights are waived,
except in regard to allegations of ineffective assistance of counsel or prosecu-
torial misconduct.

RPC 152. Opinion rules that the prosecutor and the defense attorney
must see that all material terms of a negotiated plea are disclosed in response
to direct questions concerning such matters when pleas are entered in open
court.

RPC 197. A prosecutor must notify defense counsel, jail officials, or other
appropriate persons to avoid the unnecessary detention of a criminal defen-
dant after the charges against the defendant have been dismissed by the pros-
ecutor. 

RPC 204. It is prejudicial to the administration of justice for a prosecutor
to offer special treatment to individuals charged with traffic offenses or minor
crimes in exchange for a direct charitable contribution to the local school sys-
tem. 

RPC 243. It is prejudicial to the administration of justice for a prosecutor
to threaten to use his discretion to schedule a criminal trial to coerce a plea
agreement from a criminal defendant. 

RULE  4.1:  TRUTHFULNESS  IN  STATEMENTS  TO  OTHERS
In the course of representing a client a lawyer shall not knowingly make a

false statement of material fact or law to a third person.

Comment
Misrepresentation
[1] A lawyer is required to be truthful when dealing with others on a

client’s behalf, but generally has no affirmative duty to inform an opposing
party of relevant facts. A misrepresentation can occur if the lawyer incorpo-
rates or affirms a statement of another person that the lawyer knows is false.
Misrepresentations can also occur by partially true but misleading statements
or omissions that are the equivalent of affirmative false statements. For dis-
honest conduct that does not amount to a false statement or for misrepresen-
tations by a lawyer other than in the course of representing a client, see Rule
8.4.

Statements of Fact
[2] This Rule refers to statements of fact. Whether a particular statement

should be regarded as one of fact can depend on the circumstances. Under
generally accepted conventions in negotiation, certain types of statements
ordinarily are not taken as statements of material fact. Estimates of price or
value placed on the subject of a transaction and a party’s intentions as to an
acceptable settlement of a claim are ordinarily in this category, and so is the
existence of an undisclosed principal except where nondisclosure of the prin-
cipal would constitute fraud. Lawyers should be mindful of their obligations
under applicable law to avoid criminal and tortuous misrepresentation.

Crime or Fraud by Client
[3] Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting

a client in conduct that the lawyer knows is criminal or fraudulent. Ordinarily,
a lawyer can avoid assisting a client’s crime or fraud by withdrawing from the
representation. Sometimes it may be necessary for the lawyer to give notice of
the fact of withdrawal and to disaffirm an opinion, document, affirmation or
the like. In extreme cases, substantive law may require a lawyer to disclose
information relating to the representation to avoid being deemed to have
assisted the client’s crime or fraud. Rule 1.6(b)(1) permits a lawyer to disclose
information when required by law. Similarly, Rule 1.6(b)(4) permits a lawyer
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to disclose information when necessary to prevent, mitigate, or rectify the
consequences of a client’s criminal or fraudulent act in the commission of
which the lawyer’s services were used.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES
RPC 182. A lawyer must disclose to an adverse party with whom the

lawyer is negotiating a settlement that the lawyer's client died. 
RPC 236. A lawyer may not issue a subpoena containing misrepresenta-

tions as to the pendency of an action, the date or location of a hearing, or a
lawyer's authority to obtain documentary evidence.

RULE  4.2:  COMMUNICATION  WITH  PERSON  REPRESENT-
ED  BY  COUNSEL

(a) During the representation of a client, a lawyer shall not communicate
about the subject of the representation with a person the lawyer knows to be
represented by another lawyer in the matter, unless the lawyer has the consent
of the other lawyer or is authorized to do so by law or a court order. It is not
a violation of this rule for a lawyer to encourage his or her client to discuss the
subject of the representation with the opposing party in a good-faith attempt
to resolve the controversy.

(b) Notwithstanding section (a) above, in representing a client who has a
dispute with a government agency or body, a lawyer may communicate about
the subject of the representation with the elected officials who have authority
over such government agency or body even if the lawyer knows that the gov-
ernment agency or body is represented by another lawyer in the matter, but
such communications may only occur under the following circumstances:

(1) in writing, if a copy of the writing is promptly delivered to opposing
counsel;
(2) orally, upon adequate notice to opposing counsel; or
(3) in the course of official proceedings.

Comment
[1] This Rule contributes to the proper functioning of the legal system by

protecting a person who has chosen to be represented by a lawyer in a matter
against possible overreaching by other lawyers who are participating in the
matter, interference by those lawyers with the client-lawyer relationship and
the uncounselled disclosure of information relating to the representation.

[2] This Rule does not prohibit a lawyer who does not have a client rela-
tive to a particular matter from consulting with a person or entity who,
though represented concerning the matter, seeks another opinion as to his or
her legal situation. A lawyer from whom such an opinion is sought should,
but is not required to, inform the first lawyer of his or her participation and
advice. 

[3] This Rule does not prohibit communication with a represented per-
son, or an employee or agent of such a person, concerning matters outside the
representation. For example, the existence of a controversy between a govern-
ment agency and a private party, or between two organizations, does not pro-
hibit a lawyer for either from communicating with nonlawyer representatives
of the other regarding a separate matter. Also, a lawyer having independent
justification or legal authorization for communicating with a represented per-
son is permitted to do so.

[4] A lawyer may not make a communication prohibited by this Rule
through the acts of another. See Rule 8.4(a). However, parties to a matter may
communicate directly with each other, and a lawyer is not prohibited from
advising a client or, in the case of a government lawyer, investigatory person-
nel, concerning a communication that the client, or such investigatory per-
sonnel, is legally entitled to make.  The Rule is not intended to discourage
good faith efforts by individual parties to resolve their differences. Nor does
the Rule prohibit a lawyer from encouraging a client to communicate with the
opposing party with a view toward the resolution of the dispute.

[5] Communications authorized by law may include communications by
a lawyer on behalf of a client who is exercising a constitutional or other legal
right to communicate with the government. When a government agency or
body is represented with regard to a particular matter, a lawyer may commu-

nicate with the elected government officials who have authority over that
agency under the circumstances set forth in paragraph (b).

[6] Communications authorized by law may also include investigative
activities of lawyers representing governmental entities, directly or through
investigative agents, prior to the commencement of criminal or civil enforce-
ment proceedings. When communicating with the accused in a criminal mat-
ter, a government lawyer must comply with this Rule in addition to honoring
the constitutional rights of the accused. The fact that a communication does
not violate a state or federal constitutional right is insufficient to establish that
the communication is permissible under this Rule.

[7] A lawyer who is uncertain whether a communication with a repre-
sented person is permissible may seek a court order. A lawyer may also seek a
court order in exceptional circumstances to authorize a communication that
would otherwise be prohibited by this Rule, for example, where communica-
tion with a person represented by counsel is necessary to avoid reasonably cer-
tain injury.

[8] This Rule applies to communications with any person, whether or not
a party to a formal adjudicative proceeding, contract or negotiation, who is
represented by counsel concerning the matter to which the communication
relates. The Rule applies even though the represented person initiates or con-
sents to the communication. A lawyer must immediately terminate commu-
nication with a person if, after commencing communication, the lawyer
learns that the person is one with whom communication is not permitted by
this Rule.

[9] In the case of a represented organization, this Rule prohibits commu-
nications with a constituent of the organization who supervises, directs or
consults with the organization’s lawyer concerning the matter or has authori-
ty to obligate the organization with respect to the matter or whose act or omis-
sion in connection with the matter may be imputed to the organization for
purposes of civil or criminal liability. It also prohibits communications with
any constituent of the organization, regardless of position or level of authori-
ty, who is participating or participated substantially in the legal representation
of the organization in a particular matter. Consent of the organization’s lawyer
is not required for communication with a former constituent unless the for-
mer constituent participated substantially in the legal representation of the
organization in the matter. If an employee or agent of the organization is rep-
resented in the matter by his or her own counsel, the consent by that counsel
to a communication would be sufficient for purposes of this Rule. Compare
Rule 3.4(f ). In communicating with a current or former constituent of an
organization, a lawyer must not use methods of obtaining evidence that vio-
late the legal rights of the organization. See Rule 4.4, Comment [2].

[10] The prohibition on communications with a represented person only
applies in circumstances where the lawyer knows that the person is in fact rep-
resented in the matter to be discussed. This means that the lawyer has actual
knowledge of the fact of the representation; but such actual knowledge may
be inferred from the circumstances. See Rule 1.0(g). Thus, the lawyer cannot
evade the requirement of obtaining the consent of counsel by closing eyes to
the obvious.

[11] In the event the person with whom the lawyer communicates is not
known to be represented by counsel in the matter, the lawyer's communica-
tions are subject to Rule 4.3.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 2. An attorney generally does not need the consent of the adverse

party to talk to witnesses. 
CPR 138. An attorney representing a party may not send copies of

motions to another party he knows has counsel. 
RPC 15. An attorney may interview a person with adverse interest who is

unrepresented and make a demand or propose a settlement. 
RPC 30. A district attorney may not communicate or cause another to

communicate with a represented defendant without the defense lawyer's con-
sent. 

RPC 39. An attorney may not communicate settlement demands directly
to an insurance company which has employed counsel to represent its insured
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unless that lawyer consents. 
RPC 61. A defense attorney may interview a child who is the prosecuting

witness in a molestation case without the knowledge or consent of the district
attorney. 

RPC 67. An attorney generally may interview a rank and file employee of
an adverse corporate party without the knowledge or consent of the corporate
party or its counsel. 

RPC 81. A lawyer may interview an unrepresented former employee of an
adverse corporate party without the permission of the corporation's lawyer.
(But see 97 FEO 2)

RPC 87. A lawyer wishing to interview a witness who is not a party, but
who is represented by counsel, must obtain the consent of the witness' lawyer. 

RPC 93. Opinion concerns several situations in which an attorney who
represents a criminal defendant wishes to interview other individuals who are
represented by attorneys who will not agree to permit the attorney to inter-
view their clients. 

RPC 110. An attorney employed by an insurer to defend in the name of
the defendant pursuant to underinsured motorist coverage may not commu-
nicate with that individual without the consent of another attorney employed
to represent that individual by her liability insurer. 

RPC 128. A lawyer may not communicate with an adverse corporate
party's house counsel, who appears in the case as a corporate manager, with-
out the consent of the corporation's independent counsel. 

RPC 132. A lawyer for a party adverse to the government may freely com-
municate with government officials concerning the matter until notified that
the government is represented in the matter. 

RPC 162. A lawyer may not communicate with the opposing party's non-
party treating physician about the physician's treatment of the opposing party
unless the opposing party consents. 

RPC 180. A lawyer may not passively listen while the opposing party's
nonparty treating physician comments on his or her treatment of the oppos-
ing party unless the opposing party consents. 

RPC 184. The lawyer for opposing party may communicate directly with
the pathologist who performed an autopsy on plaintiff's decedent without the
consent of the personal representative of the decedent's estate.

RPC 193. The attorney for the plaintiffs in a personal injury action aris-
ing out of a motor vehicle accident may interview the unrepresented defen-
dant even though the uninsured motorist insurer, which had elected to defend
the claim in the name of the defendant, is represented by an attorney in the
matter. 

RPC 202. An attorney may communicate in writing with the members of
an elected body which is represented by a lawyer in a matter if the purpose of
the communication is to request that the matter be placed on the public meet-
ing agenda of the elected body and a copy of the written communication is
given to the attorney for the elected body. 

RPC 219. A lawyer may communicate with a custodian of public records,
pursuant to the North Carolina Public Records Act, for the purpose of mak-
ing a request to examine public records related to the representation although
the custodian is an adverse party whose lawyer does not consent to the com-
munication. 

RPC 224. Employer's lawyer may not engage in direct communications
with the treating physician for an employee with a workers' compensation
claim.

RPC 233. A deputy attorney general attorney who represents the state on
the appeal of a death sentence should send to the defense lawyer a copy of a
letter the deputy attorney general received from the defendant.

RPC 249. A lawyer may not communicate with a child who is represent-
ed by a guardian ad litem and an attorney advocate unless the lawyer obtains
the consent of the attorney advocate.

97 FEO 2. A lawyer may interview an unrepresented former employee of
an adverse represented organization about the subject of the representation
unless the former employee participated substantially in the legal representa-
tion of the organization in the matter.

97 FEO 10. A prosecutor may instruct a law enforcement officer to send
an undercover officer into the prison cell of a represented criminal defendant
to observe the defendant's communications with other inmates in the cell.

99 FEO 10. Opinion rules that a government lawyer working on a fraud
investigation may instruct an investigator to interview employees of the target
organization provided the investigator does not interview an employee who
participates in the legal representation of the organization or an officer or
manager of the organization who has the authority to speak for and bind the
organization.(See also comment [9] to Rule 4.2)

2002 FEO 8. Opinion rules that a lawyer who is appointed the guardian
ad litem for a minor plaintiff in a tort action and is represented in this capac-
ity by legal counsel, must be treated by opposing counsel as a represented
party and, therefore, direct contact with the guardian ad litem, without con-
sent of counsel, is prohibited.

2003 FEO 2. Opinion rules that lawyer may not communicate directly
with the opposing party although the opposing lawyer appears to be
impaired by reason of substance abuse or mental impairment.

2003 FEO 4. Opinion rules that a lawyer may not proffer evidence
gained during a private investigator's verbal communication with an oppos-
ing party known to be represented by legal counsel unless the lawyer dis-
closes the source of the evidence to the opposing lawyer and to the court
prior to the proffer.

CASE  NOTES
This rule does not prevent a person in custody from making inculpatory

statements upon waiver of the right to counsel. State v. Romero, 56 N.C. App.
48, 286 S.E.2d 903, disc. rev. denied, 306 N.C. 391, 294 S.E.2d 218 (1982). 

Interview of Plaintiff 's Physician by Defense Attorneys. - Defense attor-
neys may not interview a plaintiff 's treating physician privately without the
plaintiff 's express consent. Defendant must use the statutorily recognized
methods of discovery set out in § 1A-1, Rule 26 of the Rules of Civil
Procedure. Crist v. Moffatt, 326 N.C. 326, 389 S.E.2d 41 (1990). 

Applied in State v. Thompson, 332 N.C. 204, 420 S.E.2d 395 (1992). 
Quoted in McCallum v. CSX Transp., Inc., 149 F.R.D. 104 (M.D.N.C.

1993). 

RULE  4.3:  DEALING  WITH  UNREPRESENTED  PERSON
In dealing on behalf of a client with a person who is not represented by

counsel, a lawyer shall not:
(a) give legal advice to the person, other than the advice to secure counsel,

if the lawyer knows or reasonably should know that the interests of such per-
son are or have a reasonable possibility of being in conflict with the interests
of the client; and

(b) state or imply that the lawyer is disinterested. When the lawyer knows
or reasonably should know that the unrepresented person misunderstands the
lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct
the misunderstanding.

Comment
[1] An unrepresented person, particularly one not experienced in dealing

with legal matters, might assume that a lawyer is disinterested in loyalties or
is a disinterested authority on the law even when the lawyer represents a client.
To avoid a misunderstanding, a lawyer will typically need to identify the
lawyer’s client and, where necessary, explain that the client has interests
opposed to those of the unrepresented person. For misunderstandings that
sometimes arise when a lawyer for an organization deals with an unrepresent-
ed constituent, see Rule 1.13(d).

[2] The Rule distinguishes between situations involving unrepresented
persons whose interests may be adverse to those of the lawyer’s client and those
in which the person’s interests are not in conflict with the client’s. In the for-
mer situation, the possibility that the lawyer will compromise the unrepre-
sented person’s interests is so great that the Rule prohibits the giving of any
advice, apart from the advice to obtain counsel. This Rule does not prohibit
a lawyer from negotiating the terms of a transaction or settling a dispute with
an unrepresented person. So long as the lawyer has explained that the lawyer
represents an adverse party and is not representing the person, the lawyer may
inform the person of the terms on which the lawyer’s client will enter into an
agreement or settle a matter, prepare documents that require the person’s sig-
nature and explain the lawyer’s own view of the meaning of the document or
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the lawyer’s view of the underlying legal obligations.
History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES
CPR 296. The attorney for the plaintiff in a domestic case may not make

available to the defendant a form waiving the right to answer and other rights,
nor may he allow his client to provide such a form to the defendant. (But see
RPC 165)

RPC 15. An attorney may interview a person with adverse interest who is
unrepresented and make a demand or propose a settlement. 

RPC 61. A defense attorney may interview a child who is the prosecuting
witness in a molestation case without the knowledge or consent of the district
attorney. 

RPC 165. An attorney may provide a confession of judgment or consent
order to an unrepresented adverse party for execution by that party so long as
the lawyer does not undertake to advise the adverse party or feign disinterest-
edness. 

RPC 189. The district attorney's staff may not give legal advice about pleas
to an unrepresented person charged with a traffic infraction. 

RPC 193. The attorney for the plaintiffs in a personal injury action aris-
ing out of a motor vehicle accident may interview the unrepresented defen-
dant even though the uninsured motorist insurer, which had elected to defend
the claim in the name of the defendant, is represented by an attorney in the
matter. 

RPC 194. In a letter to an unrepresented prospective defendant in a per-
sonal injury action, the plaintiff 's lawyer may not give legal advice nor may
he create the impression that he is concerned about or protecting the interests
of the unrepresented prospective defendant. 

2002 FEO 6. Opinion rules that the lawyer for the plaintiff may not pre-
pare the answer to a complaint for an unrepresented adverse party to file pro
se.

2003 FEO 7. Opinion rules that a lawyer may not prepare a power of attor-
ney for the benefit of the principal at the request of another individual or third-
party payer without consulting with, exercising independent professional judg-
ment on behalf of, and obtaining consent from the principal. 

RULE  4.4:  RESPECT  FOR  RIGHTS  OF  THIRD  PERSONS
(a) In representing a client, a lawyer shall not use means that have no sub-

stantial purpose other than to embarrass, delay, or burden a third person, or
use methods of obtaining evidence that violate the legal rights of such a per-
son.

(b) A lawyer who receives a writing and knows or reasonably should know
that the writing was inadvertently sent shall promptly notify the sender.

Comment
[1] Responsibility to a client requires a lawyer to subordinate the interests

of others to those of the client, but that responsibility does not imply that a
lawyer may disregard the rights of third persons. It is impractical to catalogue
all such rights, but they include legal restrictions on methods of obtaining evi-
dence from third persons and unwarranted intrusions into privileged rela-
tionships, such as the client-lawyer relationship.

[2] This Rule does not address the legal duties of a lawyer who receives a
document that the lawyer knows or reasonably should know may have been
wrongfully obtained by the sending person. See Rule 1.0(o) for the definition
of “writing.”

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES
RPC 181. A lawyer may not seek to disqualify another lawyer from repre-

senting the opposing party by instructing a client to consult with the other
lawyer about the subject matter of the representation when the client has no
intention of retaining the other lawyer. 

RPC 252. Opinion rules that a lawyer in receipt of materials that appear
on their face to be subject to the attorney-client privilege or otherwise confi-

dential, which were inadvertently sent to the lawyer by the opposing party or
opposing counsel, should refrain from examining the materials and return
them to the sender.

RULE  5.1:  RESPONSIBILITIES  OF  PARTNERS,  MAN-
AGERS,  AND  SUPERVISORY  LAWYERS

(a) A partner in a law firm, and a lawyer who individually or together with
other lawyers possesses comparable managerial authority, shall make reason-
able efforts to ensure that the firm or the organization has in effect measures
giving reasonable assurance that all lawyers in the firm or the organization
conform to the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall
make reasonable efforts to ensure that the other lawyer conforms to the Rules
of Professional Conduct.

(c) A lawyer shall be responsible for another lawyer’s violation of the Rules
of Professional Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies
the conduct involved; or
(2) the lawyer is a partner or has comparable managerial authority in the
law firm in which the other lawyer practices, or has direct supervisory
authority over the other lawyer, and knows of the conduct at a time when
its consequences can be avoided or mitigated but fails to take reasonable
remedial action to avoid the consequences.

Comment
[1] Paragraph (a) applies to lawyers who have managerial authority over

the professional work of a firm or legal department of an organization. See
Rule 1.0(d). This includes members of a partnership, the shareholders in a law
firm organized as a professional corporation, and members of other associa-
tions authorized to practice law; lawyers having comparable managerial
authority in a legal services organization or a law department of an enterprise
or government agency; and lawyers who have intermediate managerial respon-
sibilities in a firm. Paragraph (b) applies to lawyers who have supervisory
authority over the work of other lawyers in a firm or organization.

[2] Paragraph (a) requires lawyers with managerial authority within a firm
or organization to make reasonable efforts to establish internal policies and
procedures designed to provide reasonable assurance that all lawyers in the
firm or organization will conform to the Rules of Professional Conduct. Such
policies and procedures include those designed to detect and resolve conflicts
of interest, identify dates by which actions must be taken in pending matters,
account for client funds and property and ensure that inexperienced lawyers
are properly supervised. 

[3] Other measures that may be required to fulfill the responsibility pre-
scribed in paragraph (a) can depend on the firm’s or organization’s structure
and the nature of its practice. In a small firm of experienced lawyers, informal
supervision and periodic review of compliance with the required systems ordi-
narily will suffice. In a large firm or organization, or in practice situations in
which difficult ethical problems frequently arise, more elaborate measures
may be necessary. Some firms, for example, have a procedure whereby junior
lawyers can make confidential referral of ethical problems directly to a desig-
nated senior partner or special committee. See Rule 5.2. Firms and organiza-
tions, whether large or small, may also rely on continuing legal education in
professional ethics. In any event, the ethical atmosphere of a firm or organi-
zation can influence the conduct of all its members and the partners and man-
aging lawyers may not assume that all lawyers associated with the firm or
organization will inevitably conform to the Rules.

[4] Paragraph (c) expresses a general principle of personal responsibility for
acts of another. See also Rule 8.4(a).

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having
comparable managerial authority in a law firm, as well as a lawyer who has
direct supervisory authority over performance of specific legal work by anoth-
er lawyer. Whether a lawyer has such supervisory authority in particular cir-
cumstances is a question of fact. Partners and lawyers with comparable
authority have at least indirect responsibility for all work being done by the
firm, while a partner or manager in charge of a particular matter ordinarily
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also has supervisory responsibility for the work of other firm lawyers engaged
in the matter. Appropriate remedial action by a partner or managing lawyer
would depend on the immediacy of that lawyer’s involvement and the seri-
ousness of the misconduct. A supervisor is required to intervene to prevent
avoidable consequences of misconduct if the supervisor knows that the mis-
conduct occurred. Thus, if a supervising lawyer knows that a subordinate mis-
represented a matter to an opposing party in negotiation, the supervisor as
well as the subordinate has a duty to correct the resulting misapprehension.

[6] Professional misconduct by a lawyer under supervision could reveal a
violation of paragraph (b) on the part of the supervisory lawyer even though
it does not entail a violation of paragraph (c) because there was no direction,
ratification or knowledge of the violation.

[7] Apart from this Rule and Rule 8.4(a), a lawyer does not have discipli-
nary liability for the conduct of a partner, associate or subordinate. Moreover,
this Rule is not intended to establish a standard for vicarious criminal or civil
liability for the acts of another lawyer. Whether a lawyer may be liable civilly
or criminally for another lawyer’s conduct is a question of law beyond the
scope of these Rules.

[8] The duties imposed by this Rule on managing and supervising lawyers
do not alter the personal duty of each lawyer in a firm to abide by the Rules
of Professional Conduct. See Rule 5.2(a).

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

RULE  5.2:  RESPONSIBILITIES  OF  A  SUBORDINATE
LAWYER

(a) A lawyer is bound by the Rules of Professional Conduct notwith-
standing that the lawyer acted at the direction of another person.

(b) A subordinate lawyer does not violate the Rules of Professional
Conduct if that lawyer acts in accordance with a supervisory lawyer’s reason-
able resolution of an arguable question of professional duty.

Comment
[1] Although a lawyer is not relieved of responsibility for a violation by the

fact that the lawyer acted at the direction of a supervisor, that fact may be rel-
evant in determining whether a lawyer had the knowledge required to render
conduct a violation of the Rules. For example, if a subordinate filed a frivo-
lous pleading at the direction of a supervisor, the subordinate would not be
guilty of a professional violation unless the subordinate knew of the docu-
ment’s frivolous character.

[2] When lawyers in a supervisor-subordinate relationship encounter a
matter involving professional judgment as to ethical duty, the supervisor may
assume responsibility for making the judgment. Otherwise a consistent course
of action or position could not be taken. If the question can reasonably be
answered only one way, the duty of both lawyers is clear and they are equally
responsible for fulfilling it. However, if the question is reasonably arguable,
someone has to decide upon the course of action. That authority ordinarily
reposes in the supervisor, and a subordinate may be guided accordingly. For
example, if a question arises whether the interests of two clients conflict under
Rule 1.7, the supervisor’s reasonable resolution of the question should protect
the subordinate professionally if the resolution is subsequently challenged.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997.

RULE  5.3:  RESPONSIBILITIES  REGARDING  NONLAWYER
ASSISTANTS

With respect to a nonlawyer employed or retained by or associated with a
lawyer: 

(a) a partner, and a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a law firm or organization shall
make reasonable efforts to ensure that the firm or organization has in effect
measures giving reasonable assurance that the nonlawyer’s conduct is compat-
ible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall
make reasonable efforts to ensure that the nonlawyer’s conduct is compatible

with the professional obligations of the lawyer; and
(c) a lawyer shall be responsible for conduct of such a nonlawyer that

would be a violation of the Rules of Professional Conduct if engaged in by a
lawyer if: 

(1) the lawyer orders or, with the knowledge of the specific conduct, rati-
fies the conduct involved; or
(2) the lawyer is a partner or has comparable managerial authority in the
law firm or organization in which the person is employed, or has direct
supervisory authority over the nonlawyer, and knows of the conduct at a
time when its consequences can be avoided or mitigated but fails to take
reasonable remedial action to avoid the consequences.

Comment
[1] Lawyers generally employ assistants in their practice, including secre-

taries, investigators, law student interns, and paraprofessionals. Such assis-
tants, whether employees or independent contractors, act for the lawyer in
rendition of the lawyer’s professional services. A lawyer must give such assis-
tants appropriate instruction and supervision concerning the ethical aspects of
their employment, particularly regarding the obligation not to disclose infor-
mation relating to representation of the client, and should be responsible for
their work product. The measures employed in supervising nonlawyers should
take account of the fact that they do not have legal training and are not sub-
ject to professional discipline.

[2] Paragraph (a) requires lawyers with managerial authority within a law
firm or organization to make reasonable efforts to establish internal policies
and procedures designed to provide reasonable assurance that nonlawyers in
the firm will act in a way compatible with the Rules of Professional Conduct.
See Comment [1] to Rule 5.1. Paragraph (b) applies to lawyers who have
supervisory authority over the work of a nonlawyer. Paragraph (c) specifies the
circumstances in which a lawyer is responsible for conduct of a nonlawyer that
would be a violation of the Rules of Professional Conduct if engaged in by a
lawyer.

[3] A lawyer who discovers that a nonlawyer has wrongfully misappropri-
ated money from the lawyer’s trust account must inform the North Carolina
State Bar pursuant to Rule 1.15-2(o).

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 163. An attorney may use a secretarial agency so long as reasonable

care is used to protect confidentiality. 
CPR 182. A layman may be employed to interview and represent social

security claimants if the clients consent after disclosure of the layman's non-
professional status. 

CPR 253. A paralegal employed by a law firm may have a business card
with the firm's identification. 

CPR 262. A law firm's office manager may have a business card with the
firm's identification. 

CPR 334. An attorney's secretary may also work for private investigator.
The attorney must take care that client confidences are not compromised. 

RPC 29. An attorney may not rely upon title information from an abstract
firm unless he supervised the nonlawyer who did the work. 

RPC 70. A legal assistant may communicate and negotiate with a claims
adjuster if directly supervised by the attorney for whom he or she works. 

RPC 74. A firm which employs a paralegal is not disqualified from repre-
senting an interest adverse to that of a party represented by the firm for which
the paralegal previously worked if the paralegal is screened from participation
in the case. 

RPC 102. A lawyer may not permit the employment of court reporting
services to be influenced by the possibility that the lawyer's employees might
receive premiums, prizes or other personal benefits. 

RPC 139. An attorney, having undertaken to represent adoptive parents,
may sign and file adoption petition prepared by social services organization
under her direct supervision. 

RPC 152. District attorney is responsible for plea negotiating practices of
lay assistant under her supervision of which she has knowledge. 
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RPC 176. A lawyer who employs a paralegal is not disqualified from rep-
resenting a party whose interests are adverse to that of a party represented by
a lawyer for whom the paralegal previously worked. 

RPC 183. A lawyer may not permit a legal assistant to examine or repre-
sent a witness at a deposition. 

RPC 216. A lawyer may use the services of a nonlawyer independent con-
tractor to search a title provided the nonlawyer is properly supervised by the
lawyer.

RPC 238. A lawyer is subject to the Rules of Professional Conduct with
respect to the provision of a law-related service, such as financial planning, if
the law-related service is provided in circumstances that are not distinct from
the lawyer's provision of legal services to clients. 

99 FEO 6. Opinion examines the ownership of a title insurance agency by
lawyers in North and South Carolina as well as the supervision of an inde-
pendent paralegal.

2000 FEO 10. Opinion rules that a lawyer may have a nonlawyer employ-
ee deliver a message to a court holding calendar call, if the lawyer is unable to
attend due to a scheduling conflict with another court or for another legiti-
mate reason.

2002 FEO 9. Opinion rules that a nonlawyer assistant supervised by a
lawyer may identify to the client who is a party to such a transaction the doc-
uments to be executed with respect to the transaction, direct the client as to
the correct place on each document to sign, and handle the disbursement of
proceeds for a residential real estate transaction, even though the supervising
lawyer is not physically present.

RULE  5.4:  PROFESSIONAL  INDEPENDENCE  OF  A
LAWYER

(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except
that:

(1) an agreement by a lawyer with the lawyer’s firm, partner, or associate
may provide for the payment of money, over a reasonable period of time
after the lawyer’s death, to the lawyer’s estate or to one or more specified
persons;
(2) a lawyer who purchases the practice of a deceased, disabled, or disap-
peared lawyer may, pursuant to the provisions of Rule 1.17, pay to the estate
or other representative of that lawyer the agreed-upon purchase price; 
(3) a lawyer who undertakes to complete unfinished legal business of a
deceased lawyer or a disbarred lawyer may pay to the estate of the deceased
lawyer or to the disbarred lawyer that portion of the total compensation
that fairly represents the services rendered by the deceased lawyer or the
disbarred lawyer; 
(4) a lawyer or law firm may include nonlawyer employees in a compen-
sation or retirement plan even though the plan is based in whole or in part
on a profit-sharing arrangement; and
(5) a lawyer may share court-awarded legal fees with a nonprofit organiza-
tion that employed, retained or recommended employment of the lawyer
in the matter.
(b) A lawyer shall not form a partnership with a nonlawyer if any of the

activities of the partnership consist of the practice of law.
(c) A lawyer shall not permit a person who recommends, engages, or pays

the lawyer to render legal services for another to direct or regulate the lawyer’s
professional judgment in rendering such legal services.

(d) A lawyer shall not practice with or in the form of a professional cor-
poration or association authorized to practice law for a profit, if:

(1) a nonlawyer owns any interest therein, except that a fiduciary repre-
sentative of the estate of a lawyer may hold the stock or interest of the
lawyer for a reasonable time during administration; or
(2) a nonlawyer has the right to direct or control the professional judg-
ment of a lawyer.

Comment
[1] The provisions of this Rule express traditional limitations on sharing

fees. These limitations are to protect the lawyer’s professional independence of
judgment. Where someone other than the client pays the lawyer’s fee or salary,

or recommends employment of the lawyer, that arrangement does not modi-
fy the lawyer’s obligation to the client. As stated in paragraph (c), such
arrangements should not interfere with the lawyer’s professional judgment. 

[2] This Rule also expresses traditional limitations on permitting a third
party to direct or regulate the lawyer’s professional judgment in rendering legal
services to another. See also Rule 1.8(f ) (lawyer may accept compensation
from a third party as long as there is no interference with the lawyer’s inde-
pendent professional judgment and the client gives informed consent).

[3] Although a nonlawyer may serve as a director or officer of a profes-
sional corporation organized to practice law if permitted by law, such a non-
lawyer director or officer may not have the authority to direct or control the
conduct of the lawyers who practice with the firm.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 239. A law firm may set up a profit-sharing plan for firm members

and lay employees. 
CPR 289. It is improper for an attorney to agree to share a legal fee with

a paralegal. 
CPR 343. A succeeding attorney may share fees with a disbarred lawyer for

services rendered prior to disbarment. 
RPC 38. Attorneys in North Carolina may use an attorney placement

service which places independent attorneys with other attorneys or firms on a
temporary contract basis for a placement fee. 

RPC 104. Associate attorneys may be leased back to their firms. 
98 FEO 17. Opinion rules that a lawyer may not comply with an insur-

ance carrier's billing requirements and guidelines if they interfere with the
lawyer's ability to exercise his or her independent professional judgment in the
representation of the insured.

2000 FEO 9. Opinion explores the situations in which a lawyer who is
also a CPA may provide legal services and accounting services from the same
office.

2001 FEO 2. Opinion rules that there is no prohibition on a law firm
entering into a contract with a management firm to administer the firm pro-
vided the lawyers in the firm can fulfill their ethical duties including the duty
to exercise independent professional judgment, the duty to protect and safe
keep client property, and the duty to maintain client confidences.

2003 FEO 6. Opinion rules that a law firm may contract with a profes-
sional employer organization (PEO) to perform human resources, payroll, and
other non-operational employment functions, including the employment of
the lawyers of the firm, provided the PEO does not control or influence the
lawyers' exercise of independent professional judgment.

2003 FEO 7. Opinion rules that a lawyer may not prepare a power of attor-
ney for the benefit of the principal at the request of another individual or third-
party payer without consulting with, exercising independent professional judg-
ment on behalf of, and obtaining consent from the principal. 

2003 FEO 10. Opinion rules that a Social Security lawyer may agree to
compensate a nonlawyer/ claimant's representative for the prior representation
of a claimant.

RULE  5.5:  UNAUTHORIZED  PRACTICE  OF  LAW
(a) A lawyer shall not practice law in a jurisdiction where doing so violates

the regulation of the legal profession in that jurisdiction.
(b) A lawyer who is not admitted to practice in this jurisdiction shall not:
(1) except as authorized by these Rules or other law, establish an office or
other systematic and continuous presence in this jurisdiction for the prac-
tice of law; or
(2) hold out to the public or otherwise represent that the lawyer is admit-
ted to practice law in this jurisdiction.
(c) A lawyer admitted to practice in another jurisdiction, but not in this

jurisdiction, does not engage in the unauthorized practice of law in this juris-
diction if the lawyer’s conduct is in accordance with these Rules and:

(1) the lawyer is authorized by law or order to appear before a tribunal or
administrative agency in this jurisdiction or is preparing for a potential
proceeding or hearing in which the lawyer reasonably expects to be so
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authorized; or
(2) other than engaging in conduct governed by paragraph (1):

(A) the lawyer provides legal services to the lawyer’s employer or its orga-
nizational affiliates and the services are not services for which pro hac
vice admission is required; a lawyer acting pursuant to this paragraph is
not subject to the prohibition in Paragraph (b)(1);
(B) the lawyer acts with respect to a matter that arises out of or is other-
wise reasonably related to the lawyer’s representation of a client in a juris-
diction in which the lawyer is admitted to practice; 
(C) the lawyer acts with respect to a matter that is in or is reasonably
related to a pending or potential arbitration, mediation, or other alter-
native dispute resolution proceeding in this or another jurisdiction, if the
services arise out of or are reasonably related to the lawyer’s representa-
tion of a client in a jurisdiction in which the lawyer is admitted to prac-
tice and are not services for which pro hac vice admission is required;
(D) the lawyer is associated in the matter with a lawyer admitted to prac-
tice in this jurisdiction who actively participates in the representation; or
(E) the lawyer is providing services limited to federal law, international

law, the law of a foreign jurisdiction or the law of the jurisdiction in
which the lawyer is admitted to practice.

(d) A lawyer shall not assist another person in the unauthorized practice of
law. 

(e) A lawyer or law firm shall not employ a disbarred or suspended lawyer
as a law clerk or legal assistant if that individual was associated with such
lawyer or law firm at any time on or after the date of the acts which resulted
in disbarment or suspension through and including the effective date of dis-
barment or suspension.

(f ) A lawyer or law firm employing a disbarred or suspended lawyer as a
law clerk or legal assistant shall not represent any client represented by the dis-
barred or suspended lawyer or by any lawyer with whom the disbarred or sus-
pended lawyer practiced during the period on or after the date of the acts
which resulted in disbarment or suspension through and including the effec-
tive date of disbarment or suspension.

Comment
[1] A lawyer may regularly practice law only in a jurisdiction in which the

lawyer is admitted to practice. The practice of law in violation of lawyer-
licensing standards of another jurisdiction constitutes a violation of these
Rules. This Rule does not restrict the ability of lawyers authorized by federal
statute or other federal law to represent the interests of the United States or
other persons in any jurisdiction.

[2] There are occasions in which lawyers admitted to practice in another
jurisdiction, but not in this jurisdiction, will engage in conduct in this juris-
diction under circumstances that do not create significant risk to the interests
of their clients, the courts or the public. Paragraph (c) identifies five situations
in which the lawyer may engage in such conduct without fear of violating this
Rule. All such conduct is subject to the duty of competent representation. See
Rule 1.1. Rule 5.5 does not address the question of whether other conduct
constitutes the unauthorized practice of law. The fact that conduct is not
included or described in this Rule is not intended to imply that such conduct
is the unauthorized practice of law. With the exception of paragraph (c)(2)(A),
nothing in this Rule is intended to authorize a lawyer to establish an office or
other systematic and continuous presence in this jurisdiction without being
admitted to practice here. Presence may be systematic and continuous even if
the lawyer is not physically present in this jurisdiction. Such a lawyer must not
hold out to the public or otherwise represent that the lawyer is admitted to
practice law in this jurisdiction. See also Rules 7.1(a) and 7.5(b). However, a
lawyer admitted to practice in another jurisdiction who is partner, sharehold-
er or employee of an interstate or international law firm that is registered with
the North Carolina State Bar pursuant to 27 N.C.A.C. 1E, Section .0200,
may practice, subject to the limitations of this Rule, in the North Carolina
offices of such law firm.

[3] Lawyers not admitted to practice generally in the jurisdiction may be
authorized by law or order of a tribunal or an administrative agency to appear
before a the tribunal or agency. Such authority may be granted pursuant to
formal rules governing admission pro hac vice or pursuant to informal prac-

tice of the tribunal or agency. Under paragraph (b)(1), a lawyer does not vio-
late this Rule when the lawyer appears before such a tribunal or agency. Nor
does a lawyer violate this Rule when the lawyer engages in conduct in antici-
pation of a proceeding or hearing, such as factual investigations and discovery
conducted in connection with a litigation or administrative proceeding, in
which an out-of-state lawyer has been admitted or in which the lawyer rea-
sonably expects to be admitted. Nothing in paragraph (c)(1) is intended to
authorize a lawyer not licensed in this jurisdiction to solicit clients in this juris-
diction.

[4] When lawyers appear or anticipate appearing before a tribunal or
administrative agency with authority to admit the lawyer to practice pro hac
vice, their conduct is governed by paragraphs (a) and (c)(1) and not by (c)(2).
Paragraph (c)(2) authorizes a lawyer to engage in certain conduct other than
making or preparing for appearances before such a tribunal. For example,
paragraph (c)(2)(A) recognizes that some clients hire a lawyer as an employee
in circumstances that may make it impractical for the lawyer to become
admitted to practice in this jurisdiction. Given that these clients are unlikely
to be deceived about the training and expertise of these lawyers, lawyers may
act on behalf of such a client without violating this Rule. The lawyer may also
act on behalf of the client’s commonly owned organizational affiliates but only
in connection with the client’s matters. 

[5] Paragraph (c)(2)(B) recognizes that the complexity of many matters
requires that a lawyer whose representation of a client consists primarily of
conduct in a jurisdiction in which the lawyer is admitted to practice, also be
permitted to act on the client’s behalf in other jurisdictions in matters arising
out of or otherwise reasonably related to the lawyer’s representation of the
client. This conduct may involve negotiations with private parties, as well as
negotiations with government officers or employees, and participation in
alternative dispute-resolution procedures. This provision also applies when a
lawyer is conducting witness interviews or other activities in this jurisdiction
in preparation for a litigation or other proceeding that will occur in another
jurisdiction where the lawyer is either admitted generally or expects to be
admitted pro hac vice.

[6] Paragraph (c)(2)(C) permits a lawyer admitted to practice law in
another jurisdiction to perform services on a temporary basis in this jurisdic-
tion if those services are in or reasonably related to a pending or potential arbi-
tration, mediation, or other alternative dispute resolution proceeding in this
or another jurisdiction, if the services arise out of or are reasonably related to
the lawyer’s practice in a jurisdiction in which the lawyer is admitted to prac-
tice. The lawyer, however, must obtain admission pro hac vice in the case of a
court-annexed arbitration or mediation or otherwise if court rules or law so
require. 

[7] Paragraph (c)(2)(D) recognizes that association with a lawyer licensed
to practice in this jurisdiction is likely to protect the interests of both clients
and the public. The lawyer admitted to practice in this jurisdiction, however,
may not serve merely as a conduit for an out-of-state lawyer but must active-
ly participate in and share actual responsibility for the representation of the
client. If the admitted lawyer’s involvement is merely pro forma, then both
lawyers are subject to discipline under this Rule.

[8] The definition of the practice of law is established by N.C.G.S. §84-
2.1. Limiting the practice of law to members of the bar protects the public
against rendition of legal services by unqualified persons. Paragraph (d) does
not prohibit a lawyer from employing the services of paraprofessionals and
delegating functions to them, so long as the lawyer supervises the delegated
work and retains responsibility for their work. See Rule 5.3. 

[9] Lawyers may also provide professional advice and instruction to non-
lawyers whose employment requires knowledge of law; for example, claims
adjusters, employees of financial or commercial institutions, social workers,
accountants and persons employed in government agencies. In addition, a
lawyer may counsel nonlawyers who wish to proceed pro se.

[10] In the absence of statutory prohibitions or specific conditions placed
on a disbarred or suspended attorney in the order revoking or suspending the
license, such individual may be hired to perform the services of a law clerk or
legal assistant by a law firm with which he or she was not affiliated at the time
of or after the acts resulting in discipline. Such employment is, however, sub-
ject to certain restrictions. A licensed attorney in the firm must take full
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responsibility for, and employ independent judgment in, adopting any
research, investigative results, briefs, pleadings, or other documents or instru-
ments drafted by such individual. The individual may not directly advise
clients or communicate in person or in writing in such a way as to imply that
he or she is acting as an attorney or in any way in which he or she seems to
assume responsibility for a client’s legal matters. The disbarred or suspended
attorney should have no communications or dealings with, or on behalf of,
clients represented by such disbarred or suspended attorneys or by any indi-
vidual or group of individuals with whom he or she practiced during the peri-
od on or after the date of the acts which resulted in discipline through and
including the effective date of the discipline. Further, the employing attorney
or law firm should perform no services for clients represented by the disbarred
or suspended attorney during such period. Care should be taken to ensure
that clients fully understand that the disbarred or suspended attorney is not
acting as an attorney, but merely as a law clerk or lay employee. Under some
circumstances, as where the individual may be known to clients or in the com-
munity, it may be necessary to make an affirmative statement or disclosure
concerning the disbarred or suspended attorney’s status with the law firm.
Additionally, a disbarred or suspended attorney should be paid on some fixed
basis, such as a straight salary or hourly rate, rather than on the basis of fees
generated or received in connection with particular matters on which he or
she works. Under these circumstances, a law firm employing a disbarred or
suspended attorney would not be acting unethically and would not be assist-
ing a nonlawyer in the unauthorized practice of law.

[11] An attorney or law firm should not employ a disbarred or suspended
attorney who was associated with such attorney or firm at any time on or after
the date of the acts which resulted in the disbarment or suspension through
and including the time of the disbarment or suspension. Such employment
would show disrespect for the court or body which disbarred or suspended the
attorney. Such employment would also be likely to be prejudicial to the
administration of justice and would create an appearance of impropriety. It
would also be practically impossible for the disciplined lawyer to confine him-
self or herself to activities not involving the actual practice of law if he or she
were employed in his or her former office setting and obliged to deal with the
same staff and clientele.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 19. House counsel for an insurance company may not represent an

insured in prosecuting a subrogation claim. 
CPR 325. House counsel of a savings and loan association may not repre-

sent a subsidiary of the savings and loan association acting as trustee for a deed
of trust in foreclosure. 

CPR 326. House counsel for an insurance company may not represent the
insured in defense of a third party claim or in prosecution of a subrogation
claim. 

RPC 9. House counsel for a mortgage bank which originates loans but has
no proprietary interest of its own may not represent borrowers or lenders in
closing loans originated by his employer. 

RPC 40. For the purposes of a real estate transaction, an attorney may,
with proper notice to the borrower, represent only the lender, and the lender
may prepare the closing documents. See also RPC 41. 

RPC 114. Attorneys may give legal advice and drafting assistance to per-
sons wishing to proceed pro se without appearing as counsel of record. 

RPC 139. A lawyer may not sign an adoption petition prepared by an
adoption agency as an accommodation to that agency without undertaking
professional responsibility for the adoption proceeding. 

RPC 151. Although a corporate insurer acting through its employees can-
not practice law and appear on behalf of others, a lawyer who is a full-time
employee of an insurance company may represent the company in an action
where the company is a named party. 

RPC 216. A lawyer may use the services of a nonlawyer independent con-
tractor to search a title provided the nonlawyer is properly supervised by the
lawyer.

98 FEO 7. Opinion rules that a law firm may employ a disbarred lawyer

as a paralegal provided the firm accepts no new clients who were clients of the
disbarred lawyer's former firm during the period of misconduct; however, a
disbarred lawyer may not work as a paralegal at a firm where he was employed
as a lawyer during the period of misconduct.

98 FEO 8. Opinion rules that a lawyer may not participate in a closing or
sign a preliminary title opinion if, after reasonable inquiry, the lawyer believes
that the title abstract or opinion was prepared by a nonlawyer without super-
vision by a licensed North Carolina lawyer.

99 FEO 6. Opinion examines the ownership of a title insurance agency by
lawyers in North and South Carolina as well as the supervision of an inde-
pendent paralegal.

2000 FEO 9. Opinion explores the situations in which a lawyer who is
also a CPA may provide legal services and accounting services from the same
office.

2000 FEO 10. Opinion rules that a lawyer may have a nonlawyer employ-
ee deliver a message to a court holding calendar call, if the lawyer is unable to
attend due to a scheduling conflict with another court or for another legiti-
mate reason.

2002 FEO 9. Opinion rules that a nonlawyer assistant supervised by a
lawyer may identify to the client who is a party to such a transaction the doc-
uments to be executed with respect to the transaction, direct the client as to
the correct place on each document to sign, and handle the disbursement of
proceeds for a residential real estate transaction, even though the supervising
lawyer is not physically present.

Authorized Practice Advisory Opinion 2002-1. The North Carolina State
Bar has been requested to interpret the North Carolina unauthorized practice
of law statutes (N.C. Gen. Stat. §§84-2.1 to 84-5) as they apply to residential
real estate transactions. The State Bar issues the following authorized practice
of law advisory opinion pursuant to N.C. Gen. Stat. §84-37(f ) after careful
consideration and investigation. This opinion supersedes any prior opinions
and decisions of any standing committee of the State Bar interpreting the
unauthorized practice of law statutes to the extent those opinions and deci-
sions are inconsistent with the conclusions expressed herein.

CASE  NOTES
A licensed attorney who is a full-time employee of an insurance company

may not ethically represent one of the company's insureds as counsel of record
in an action brought by a third party for a claim covered by the terms of the
insurance policy or appear as counsel of record for the insured in the prose-
cution of a subrogation claim for property damage. Gardner v. North Carolina
State Bar, 316 N.C. 285, 341 S.E.2d 517 (1986).

RULE  5.6:  RESTRICTIONS  ON  RIGHT  TO  PRACTICE  
A lawyer shall not participate in offering or making:
(a) a partnership, shareholders, operating, employment, or other similar

type of agreement that restricts the right of a lawyer to practice after termina-
tion of the relationship, except an agreement concerning benefits upon retire-
ment; or

(b) an agreement in which a restriction on the lawyer’s right to practice is
part of the settlement of a controversy between private parties.

Comment
[1] An agreement restricting the right of lawyers to practice after leaving a

firm not only limits their professional autonomy but also limits the freedom
of clients to choose a lawyer. Paragraph (a) prohibits such agreements except
for restrictions incident to provisions concerning retirement benefits for serv-
ice with the firm.

[2] Paragraph (b) prohibits a lawyer from agreeing not to represent other
persons in connection with settling a claim on behalf of a client.

[3] This Rule does not prohibit restrictions that may be included in the
terms of the sale of a law practice pursuant to Rule 1.17.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
RPC 13. A retirement agreement may require a lawyer to accept inactive
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status as a member of the State Bar as a condition of payment of retirement
benefits. 

RPC 179. A lawyer may not offer or enter into a settlement agreement that
contains a provision barring the lawyer who represents the settling party from
representing other claimants against the opposing party. 

2001 FEO 10. Opinion prohibits a lawyer from entering into an employ-
ment agreement with a law firm that includes a provision reducing the
amount of deferred compensation the lawyer will receive if the lawyer leaves
the firm before retirement to engage in the private practice of law within a 50-
mile radius of the firm's offices.

2003 FEO 9. Opinion rules that a lawyer may participate in a settlement
agreement that contains a provision limiting or prohibiting disclosure of
information obtained during the representation even though the provision
will effectively limit the lawyer's ability to represent future claimants.

RULE  5.7:  RESPONSIBILITIES  REGARDING  LAW-RRELAT-
ED  SERVICES

(a) A lawyer shall be subject to the Rules of Professional Conduct with
respect to the provision of law-related services, as defined in paragraph (b), if
the law-related services are provided:

(1) by the lawyer in circumstances that are not distinct from the lawyer’s
provision of legal services to clients; or
(2) by a separate entity controlled by the lawyer individually or with oth-
ers if the lawyer fails to take reasonable measures to assure that a person
obtaining the law-related services knows that the services of the separate
entity are not legal services and that the protections of the client-lawyer
relationship do not exist.
(b) The term “law-related services” denotes services that might reasonably

be performed in conjunction with and in substance are related to the provi-
sion of legal services, and that are not prohibited as unauthorized practice of
law when provided by a nonlawyer.

Comment
[1] A broad range of economic and other interests of clients may be served

by lawyers’ engaging in the delivery of law-related services. Examples of law-
related services include providing financial planning, accounting, trust servic-
es, real estate counseling, legislative lobbying, economic analysis, social work,
psychological counseling, tax preparation, and patent, medical or environ-
mental consulting.

[2] When a lawyer performs law-related services or controls an organiza-
tion that does so, there exists the potential for ethical problems. Principal
among these is the possibility that the person for whom the law-related serv-
ices are performed fails to understand that the services may not carry with
them the protections normally afforded as part of the client-lawyer relation-
ship. The recipient of the law-related services may expect, for example, that
the protection of client confidences, prohibitions against representation of
persons with conflicting interests, and obligations of a lawyer to maintain pro-
fessional independence apply to the provision of law-related services when
that may not be the case.

[3] Rule 5.7 applies to the provision of law-related services by a lawyer
even when the lawyer does not provide any legal services to the person for
whom the law-related services are performed. The Rule identifies the circum-
stances in which all of the Rules of Professional Conduct apply to the provi-
sion of law-related services. Even when those circumstances do not exist, how-
ever, the conduct of a lawyer involved in the provision of law-related services
is subject to those Rules that apply generally to lawyer conduct, regardless of
whether the conduct involves the provision of legal services. See, e.g., Rule 8.4.

[4] When law-related services are provided by a lawyer under circum-
stances that are not distinct from the lawyer’s provision of legal services to
clients, the lawyer in providing the law-related services must adhere to the
requirements of the Rules of Professional Conduct as provided in Rule
5.7(a)(1).

[5] Law-related services also may be provided through an entity that is dis-
tinct from that through which the lawyer provides legal services. If the lawyer
individually or with others has control of such an entity’s operations, the Rule

requires the lawyer to take reasonable measures to assure that each person
using the services of the entity knows that the services provided by the entity
are not legal services and that the Rules of Professional Conduct that relate to
the client-lawyer relationship do not apply. A lawyer’s control of an entity
extends to the ability to direct its operation. Whether a lawyer has such con-
trol will depend upon the circumstances of the particular case.

[6] When a client-lawyer relationship exists with a person who is referred
by a lawyer to a separate law-related service entity controlled by the lawyer,
individually or with others, the lawyer must comply with Rule 1.8(a).

[7] In taking the reasonable measures referred to in paragraph (a)(2) to
assure that a person using law-related services understands the practical effect
or significance of the inapplicability of the Rules of Professional Conduct, the
lawyer should communicate to the person receiving the law-related services,
in a manner sufficient to assure that the person understands the significance
of the fact, that the relationship of the person to the business entity will not
be a client-lawyer relationship. The communication should be made before
entering into an agreement for provision of or providing law-related services,
and preferably should be in writing.

[8] The burden is upon the lawyer to show that the lawyer has taken rea-
sonable measures under the circumstances to communicate the desired under-
standing. For instance, a sophisticated user of law-related services, such as a
publicly held corporation, may require a lesser explanation than someone
unaccustomed to making distinctions between legal services and law-related
services, such as an individual seeking tax advice from a lawyer-accountant or
investigative services in connection with a lawsuit.

[9] Regardless of the sophistication of potential recipients of law-related
services, a lawyer should take special care to keep separate the provision of law-
related and legal services in order to minimize the risk that the recipient will
assume that the law-related services are legal services. The risk of such confu-
sion is especially acute when the lawyer renders both types of services with
respect to the same matter. Under some circumstances the legal and law-relat-
ed services may be so closely entwined that they cannot be distinguished from
each other, and the requirement of disclosure and consultation imposed by
paragraph (a)(2) of the Rule cannot be met. In such a case a lawyer will be
responsible for assuring that both the lawyer’s conduct and, to the extent
required by Rule 5.3, that of nonlawyer employees in the distinct entity that
the lawyer controls complies in all respects with the Rules of Professional
Conduct.

[10] When a lawyer is obliged to accord the recipients of such services the
protections of those Rules that apply to the client-lawyer relationship, the
lawyer must take special care to heed the proscriptions of the Rules address-
ing conflict of interest (Rules 1.7 through 1.11, especially Rules 1.7(a)(2) and
1.8(a), (b) and (f )), and scrupulously to adhere to the requirements of Rule
1.6 relating to disclosure of confidential information. The promotion of the
law-related services must also in all respects comply with Rules 7.1 through
7.3, dealing with advertising and solicitation. 

[11] When the full protections of all of the Rules of Professional Conduct
do not apply to the provision of law-related services, principles of law exter-
nal to the Rules, for example, the law of principal and agent, govern the legal
duties owed to those receiving the services. Those other legal principles may
establish a different degree of protection for the recipient with respect to con-
fidentiality of information, conflicts of interest and permissible business rela-
tionships with clients. See also Rule 8.4 (Misconduct).

History Note:  Statutory Authority G. 84-23
Adopted March 1, 2003.

ETHICS  OPINION  NOTES
RPC 238. Opinion rules that a lawyer is subject to the Rules of

Professional Conduct with respect to the provision of a law related service,
such as financial planning, if the law related service is provided in circum-
stances that are not distinct from the lawyer's provision of legal services to
clients.

2000 FEO 9. Opinion explores the situations in which a lawyer who is
also a CPA may provide legal services and accounting services from the same
office.

2001 FEO 9. Opinion rules that, although a lawyer may recommend the
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purchase of a financial product to a legal client, the lawyer may not receive a
commission for its sale.

RULE  6.1:  RESERVED

RULE  6.2:  RESERVED

RULE  6.3:  MEMBERSHIP  IN  LEGAL  SERVICES  ORGANI-
ZATION

A lawyer may serve as a director, officer or member of a legal services
organization, apart from the law firm in which the lawyer practices, notwith-
standing that the organization serves persons having interests adverse to a
client of the lawyer. The lawyer shall not knowingly participate in a decision
or action of the organization:

(a) if participating in the decision or action would be incompatible with
the lawyer’s obligations to a client under Rule 1.7; or

(b) where the decision or action could have a material adverse effect on the
representation of a client of the organization whose interests are adverse to a
client of the lawyer.

Comment
[1] Lawyers should be encouraged to support and participate in legal serv-

ice organizations. A lawyer who is an officer or a member of such an organi-
zation does not thereby have a client-lawyer relationship with persons served
by the organization. However, there is potential conflict between the interests
of such persons and the interests of the lawyer’s clients. If the possibility of
such conflict disqualified a lawyer from serving on the board of a legal servic-
es organization, the profession’s involvement in such organizations would be
severely curtailed.

[2] It may be necessary in appropriate cases to reassure a client of the
organization that the representation will not be affected by conflicting loyal-
ties of a member of the board. Established, written policies in this respect can
enhance the credibility of such assurances.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997.

ETHICS OPINION NOTES
CPR 68. An attorney may serve on the board of a legal aid society and rep-

resent a client against a party represented by a legal aid lawyer. 

RULE  6.4:  LAW  REFORM  ACTIVITIES  AFFECTING  CLIENT
INTERESTS

A lawyer may serve as a director, officer or member of an organization
involved in reform of the law or its administration notwithstanding that the
reform may affect the interests of a client of the lawyer. When the lawyer
knows that the interests of a client may be materially benefited by a decision
in which the lawyer participates, the lawyer shall disclose that fact but need
not identify the client.

Comment
[1] Lawyers involved in organizations seeking law reform generally do not

have a client-lawyer relationship with the organization. Otherwise, it might
follow that a lawyer could not be involved in a bar association law reform pro-
gram that might indirectly affect a client. See also Rule 1.2(b). For example, a
lawyer concentrating in antitrust litigation might be regarded as disqualified
from participating in drafting revisions of rules governing that subject. In
determining the nature and scope of participation in such activities, a lawyer
should be mindful of obligations to clients under other Rules, particularly
Rule 1.7. A lawyer is professionally obligated to protect the integrity of the
program by making an appropriate disclosure within the organization when
the lawyer knows a private client might be materially benefited.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

RULE  6.5:  LIMITED  LEGAL  SERVICES  PROGRAMS
(a) A lawyer who, under the auspices of a program sponsored by a non-

profit organization or court, provides short-term limited legal services to a
client without expectation by either the lawyer or the client that the lawyer
will provide continuing representation in the matter:

(1) is subject to Rules 1.7 and 1.9(a) only if the lawyer knows that the rep-
resentation of the client involves a conflict of interest; and 
(2) is subject to Rule 1.10 only if the lawyer knows that another lawyer
associated with the lawyer in a law firm is disqualified by Rule 1.7 or 1.9(a)
with respect to the matter.
(b) Except as provided in paragraph (a)(2), Rule 1.10 is inapplicable to a

representation governed by this Rule.

Comment
[1] Legal services organizations, courts and various nonprofit organiza-

tions have established programs through which lawyers provide short-term
limited legal services – such as advice or the completion of legal forms – that
will assist persons to address their legal problems without further representa-
tion by a lawyer. In these programs, such as legal-advice hotlines, advice-only
clinics or pro se counseling programs, a client-lawyer relationship is estab-
lished, but there is no expectation that the lawyer’s representation of the client
will continue beyond the limited consultation. Such programs are normally
operated under circumstances in which it is not feasible for a lawyer to sys-
tematically screen for conflicts of interest as is generally required before under-
taking a representation. See, e.g., Rules 1.7, 1.9 and 1.10.

[2] A lawyer who provides short-term limited legal services pursuant to
this Rule must secure the client’s informed consent to the limited scope of the
representation. See Rule 1.2(c). If a short-term limited representation would
not be reasonable under the circumstances, the lawyer may offer advice to the
client but must also advise the client of the need for further assistance of coun-
sel. Except as provided in this Rule, the Rules of Professional Conduct,
including Rules 1.6 and 1.9(c), are applicable to the limited representation.

[3] Because a lawyer who is representing a client in the circumstances
addressed by this Rule ordinarily is not able to check systematically for con-
flicts of interest, paragraph (a) requires compliance with Rules 1.7 or 1.9(a)
only if the lawyer knows that the representation presents a conflict of interest
for the lawyer, and with Rule 1.10 only if the lawyer knows that another
lawyer in the lawyer’s firm is disqualified by Rules 1.7 or 1.9(a) in the matter.

[4] Because the limited nature of the services significantly reduces the risk
of conflicts of interest with other matters being handled by the lawyer’s firm,
paragraph (b) provides that Rule 1.10 is inapplicable to a representation gov-
erned by this Rule except as provided by paragraph (a)(2). Paragraph (a)(2)
requires the participating lawyer to comply with Rule 1.10 when the lawyer
knows that the lawyer’s firm is disqualified by Rules 1.7 or 1.9(a). By virtue
of paragraph (b), however, a lawyer’s participation in a short-term limited legal
services program will not preclude the lawyer’s firm from undertaking or con-
tinuing the representation of a client with interests adverse to a client being
represented under the program’s auspices. Nor will the personal disqualifica-
tion of a lawyer participating in the program be imputed to other lawyers par-
ticipating in the program.

[5] If, after commencing a short-term limited representation in accordance
with this Rule, a lawyer undertakes to represent the client in the matter on an
ongoing basis, Rules 1.7, 1.9(a) and 1.10 become applicable.

History Note:  Statutory Authority G. 84-23
Adopted March 1, 2003.

RULE  6.6:  ACTION  AS  A  PUBLIC  OFFICIAL
A lawyer who holds public office shall not:
(a) use his or her public position to obtain, or attempt to obtain, a special

advantage in legislative matters for himself or herself or for a client under cir-
cumstances where the lawyer knows, or it is obvious, that such action is not
in the public interest;

(b) use his or her public position to influence, or attempt to influence, a
tribunal to act in favor of himself or herself or his or her client; or

(c) accept anything of value from any person when the lawyer knows or it
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is obvious that the offer is for the purpose of influencing the lawyer’s action as
a public official.

Comment
[1] Lawyers often serve as legislators or as holders of other public offices.

This is highly desirable, as lawyers are uniquely qualified to make significant
contributions to the improvement of the legal system. A lawyer who is a pub-
lic officer, whether full or part time, should not engage in activities in which
the lawyer’s personal or professional interests are or foreseeably may be in con-
flict with his or her official duties.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES
CPR 177. An attorney on the county board of health may not represent a

client before such board, but he may resign and represent the client if he
acquired no relevant confidential information while on the board.

CPR 189. An attorney member of the city council with control over the
police department may not represent a criminal defendant when a police offi-
cer is a prosecuting witness.

CPR 231. An attorney-legislator may represent a criminal defendant when
a State highway patrolman is the prosecuting witness.

CPR 233. An attorney member of the city council with control over the
police department may not represent a criminal defendant when a police offi-
cer is a prosecuting witness even if he withdraws from consideration of the
budget. 

CPR 263. An emergency judge may not practice law. 
CPR 290. An attorney who serves as a member of a county or municipal

governing board, or State or federal legislative body, or any entity thereunder,
or committee thereof, shall not hear or consider any matter coming before
that governing body or entity in which that member or his firm has any direct
or indirect interest. 

Pursuant to such prohibition, it shall be unethical for that member to
attempt to influence in any way, publicly or privately, the actions or decisions
of the governing body or entity or its staff with respect to any matter on which
his partner or associate is appearing. 

If an attorney or his employee serves as a member of a county or munici-
pal governing board, or State or federal legislative body of any entity thereun-
der, or committee thereof, it shall be unethical for his partner, associate or
employer to represent such governing body or entity. 

It is not unethical as such for an attorney whose spouse or relative is on any
county or municipal governing board, or State or federal legislative body, or
any entity thereunder, or committee thereof, to appear before or represent that
governing body or entity. However, it is unethical for an attorney to use his
relationship to a member of any governing board to gain (or retain) employ-
ment or obtain favorable decisions. (But see RPC 130)

CPR 327. An attorney who serves on per diem basis as a hearing examin-
er for a public agency may not participate in hearings on behalf of clients
before other examiners. His partners and associates may not appear before
him, but may appear before other hearing examiners. If the attorney-examin-
er is appointed to the full board he may not appear before the board under
any conditions. His partners should abide by CPR 290. 

CPR 335. An attorney-magistrate may privately practice law. He may not
appear in any criminal case, in any civil case originating in the small claims
court in his county, or in any case with which he had any connection as a mag-
istrate. 

CPR 360. An attorney may counsel a quasi-judicial board and also act as
a hearing examiner rendering decisions appealable to the same board during
the same time span, but may not act in both capacities in the same case. 

RPC 53. Opinion rules that a lawyer may sue a municipality although his
partner serves as a member of its governing body.

RPC 63. An attorney may represent the school board while serving as a
county commissioner with certain restrictions. 

RPC 73. Opinion clarifies two lines of authority in prior ethics opinions.
Where an attorney serves on a governing body, such as a county commission,
the attorney is disqualified from representing criminal defendants where a

member of the sheriff's department is a prosecuting witness. The attorney's
partners are not disqualified. 

Where an attorney advises a governing body, such as a county commission,
but is not a commissioner herself, and in that capacity represents the sheriff's
department relative to criminal matters, the attorney may not represent crim-
inal defendants if a member of the sheriff's department will be a prosecuting
witness. In this situation the attorney's partners would also be disqualified
from representing the criminal defendants. 

RPC 95. An assistant district attorney may prosecute cases while serving
on the school board. 

RPC 105. A public defender may represent criminal defendants while
serving on the school board. 

RPC 130. An attorney may accept employment on behalf of a governing
board upon which his or her partner sits if such is otherwise lawful. 

2002 FEO 2. Opinion rules that a lawyer may represent a party suing a
public body or non-profit organization, although the lawyer's partner or asso-
ciate serves on the board, subject to certain conditions.

RULE  7.1:  COMMUNICATIONS  CONCERNING  A  LAWYER’S
SERVICES

(a) A lawyer shall not make a false or misleading communication about the
lawyer or the lawyer’s services. A communication is false or misleading if it: 

(1) contains a material misrepresentation of fact or law, or omits a fact nec-
essary to make the statement considered as a whole not materially mis-
leading;
(2) is likely to create an unjustified expectation about results the lawyer can
achieve, or states or implies that the lawyer can achieve results by means
that violate the Rules of Professional Conduct or other law; or
(3) compares the lawyer’s services with other lawyers’ services, unless the
comparison can be factually substantiated.
(b) A communication by a lawyer that contains a dramatization depicting

a fictional situation is misleading unless it complies with paragraph (a) above
and contains a conspicuous written or oral statement, at the beginning and
the end of the communication, explaining that the communication contains
a dramatization and does not depict actual events or real persons.

Comment
[1] This Rule governs all communications about a lawyer’s services,

including advertising permitted by Rule 7.2. Whatever means are used to
make known a lawyer’s services, statements about them must be truthful. 

[2] Truthful statements that are misleading are also prohibited by this
Rule. A truthful statement is misleading if it omits a fact necessary to make
the lawyer’s communication considered as a whole not materially misleading.
A truthful statement is also misleading if there is a substantial likelihood that
it will lead a reasonable person to formulate a specific conclusion about the
lawyer or the lawyer’s services for which there is no reasonable factual foun-
dation.

[3] An advertisement that truthfully reports a lawyer’s achievements on
behalf of clients or former clients may be misleading if presented so as to lead
a reasonable person to form an unjustified expectation that the same results
could be obtained for other clients in similar matters without reference to the
specific factual and legal circumstances of each client’s case. Similarly, an
unsubstantiated comparison of the lawyer’s services or fees with the services or
fees of other lawyers may be misleading if presented with such specificity as
would lead a reasonable person to conclude that the comparison can be sub-
stantiated. The inclusion of an appropriate disclaimer or qualifying language
may preclude a finding that a statement is likely to create unjustified expecta-
tions or otherwise mislead a prospective client.

[4] See also Rule 8.4(e) for the prohibition against stating or implying an
ability to influence improperly a government agency or official or to achieve
results by means that violate the Rules of Professional Conduct or other law.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 253. A paralegal employed by a law firm may have a business card
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with the firm's identification. 
CPR 262. A law firm's office manager may have a business card with the

firm's identification. 
RPC 5. An attorney holding a Juris Doctor degree may not on that basis

refer to himself or herself as a “Doctor.” 
RPC 135. An attorney may not participate in a private lawyer referral serv-

ice which advertises that its participants are “the best.” 
RPC 161. A television commercial for legal services which fails to mention

that bankruptcy is the debt relief described in the commercial and describes
results obtained for others is misleading. 

RPC 217. A local or remote call forwarding telephone number may not
be included in an advertisement for legal services disseminated in a commu-
nity where the law firm has neither an office nor a lawyer present in the com-
munity unless an explanation is included in the advertisement. 

RPC 239. A lawyer may display truthful information about the lawyer's
legal services on a World Wide Web site accessed via the Internet. 

RPC 241. A lawyer may participate in a directory of lawyers on the
Internet if the information about the lawyer in the directory is truthful. 

97 FEO 6. The omission of the lawyer's address from a targeted direct mail
letter is a material misrepresentation.

99 FEO 7. Opinion rules that a law firm may not state in a direct mail let-
ter that lawyers in the firm have obtained jury verdicts of specified amounts
because the statement may create unjustified expectations about the results the
lawyers can achieve. 

2000 FEO 1. Opinion rules that, in the absence of a full explanation,
advertising a lawyer's or a law firm's record in obtaining favorable verdicts is
misleading and prohibited.

2000 FEO 3. Opinion rules that a lawyer may respond to an inquiry post-
ed on a web page message board provided there are certain disclosures.

2000 FEO 6. Opinion rules that a television advertisement for legal serv-
ices that implies that an insurance company will settle a claim more quickly
because the advertised lawyer represents the claimant is misleading.

2000 FEO 9. Opinion explores the situations in which a lawyer who is
also a CPA my provide legal services and accounting services from the same
office.

2003 FEO3. Opinion rules that a lawyer may advertise that he is a mem-
ber of an organization with a self-laudatory title, provided it is a legitimate,
disinterested organization with objective and verifiable standards for admis-
sion.

CASE  NOTES
First Amendment challenge to N.C. State Bar ethics opinion 2000 FEO 6

ruling that a television advertisement called "Strategy Session" violated Rule
7.1.  The court rejected the First Amendment challenge and found the adver-
tisement to be inherently misleading.  The court reasoned that the advertise-
ment's portrayal of the insurance industry constituted a material misrepresen-
tation of fact and omitted facts necessary to make the advertisement, when
considered as a whole, not materially misleading.  The ad also created an
unjustified expectation that the lawyers advertised could obtain settlements
without regard to the facts underlying a claim based solely on their reputation
and insurance companies' fear or reluctance to litigate against them.  Farrin et
al. v. Thigpen et al., 173 F. Supp. 2d 427 (M.D.N.C. 2001).

RULE  7.2:  ADVERTISING
(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may adver-

tise services through written, recorded or electronic communication, includ-
ing public media.

(b) A lawyer shall not give anything of value to a person for recommend-
ing the lawyer’s services except that a lawyer may

(1) pay the reasonable costs of advertisements or communications permit-
ted by this Rule; 
(2) pay the usual charges of a not-for-profit lawyer referral service that
complies with Rule 7.2(d), or a prepaid or group legal services plan that
complies with Rule 7.3(d); and
(3) pay for a law practice in accordance with Rule 1.17.
(c) Any communication made pursuant to this rule, other than that of a

lawyer referral service as described in paragraph (d), shall include the name
and office address of at least one lawyer or law firm responsible for its content.

(d) A lawyer may participate in a lawyer referral service subject to the fol-
lowing conditions: 

(1) the lawyer is professionally responsible for its operation including the
use of a false, deceptive, or misleading name by the referral service; 
(2) the referral service is not operated for a profit;
(3) the lawyer may pay to the lawyer referral service only a reasonable sum
which represents a proportionate share of the referral service’s administra-
tive and advertising costs;
(4) the lawyer does not directly or indirectly receive anything of value
other than legal fees earned from representation of clients referred by the
service;
(5) employees of the referral service do not initiate contact with prospec-
tive clients and do not engage in live telephone or in-person solicitation of
clients;
(6) the referral service does not collect any sums from clients or potential
clients for use of the service; and
(7) all advertisements by the lawyer referral service shall:

(A) state that a list of all participating lawyers will be mailed free of
charge to members of the public upon request and state where such
information may be obtained; and 
(B) explain the method by which the needs of the prospective client are
matched with the qualifications of the recommended lawyer.

Comment
[1] To assist the public in obtaining legal services, lawyers are permitted to

make known their services not only through reputation but also through
organized information campaigns in the form of advertising. Advertising
involves an active quest for clients, contrary to the tradition that a lawyer
should not seek clientele. However, the public’s need to know about legal serv-
ices can be fulfilled in part through advertising. This need is particularly acute
in the case of persons of moderate means who have not made extensive use of
legal services. The interest in expanding public information about legal serv-
ices ought to prevail over considerations of tradition. Nevertheless, advertising
by lawyers may entail the risk of practices that are misleading or overreaching.

[2] This Rule permits public dissemination of information concerning a
lawyer’s name or firm name, address and telephone number; the kinds of serv-
ices the lawyer will undertake; the basis on which the lawyer’s fees are deter-
mined, including prices for specific services and payment and credit arrange-
ments; a lawyer’s foreign language ability; names of references and, with their
consent, names of clients regularly represented; and other information that
might invite the attention of those seeking legal assistance.

[3] Questions of effectiveness and taste in advertising are matters of spec-
ulation and subjective judgment. Television is now one of the most powerful
media for getting information to the public, particularly persons of low and
moderate income; prohibiting television advertising, therefore, would impede
the flow of information about legal services to many sectors of the public.
Limiting the information that may be advertised has a similar effect and
assumes that the bar can accurately forecast the kind of information that the
public would regard as relevant. But see Rule 7.1(b) for the disclaimer
required in any advertisement that contains a dramatization. Electronic
media, such as the Internet, can be an important source of information about
legal services, and lawful communication by electronic mail is permitted by
this Rule. But see Rule 7.3(a) for the prohibition against the solicitation of a
prospective client through a real-time electronic exchange that is not initiated
by the prospective client.

[4] Neither this Rule nor Rule 7.3 prohibits communications authorized
by law, such as notice to members of a class in class action litigation.

Paying Others to Recommend a Lawyer
[5] Lawyers are not permitted to pay others for channeling professional

work. Paragraph (b)(1), however, allows a lawyer to pay for advertising and
communications permitted by this Rule, including the costs of print directo-
ry listings, on-line directory listings, newspaper ads, television and radio air-
time, domain-name registrations, sponsorship fees, banner ads, and group
advertising. A lawyer may compensate employees, agents and vendors who are
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engaged to provide marketing or client-development services, such as publi-
cists, public-relations personnel, business-development staff and website
designers. See Rule 5.3 for the duties of lawyers and law firms with respect to
the conduct of nonlawyers who prepare marketing materials for them.

[6] A lawyer may pay the usual charges of a prepaid or group legal servic-
es plan or a not-for-profit lawyer referral service. A legal services plan is
defined in Rule 7.3(d). Such a plan assists prospective clients to secure legal
representation. A lawyer referral service, on the other hand, is any organiza-
tion that holds itself out to the public as a lawyer referral service. Such refer-
ral services are understood by laypersons to be consumer-oriented organiza-
tions that provide unbiased referrals to lawyers with appropriate experience in
the subject matter of the representation and afford other client protections,
such as complaint procedures or malpractice insurance requirements.
Consequently, this Rule only permits a lawyer to pay the usual charges of a
not-for-profit lawyer referral service. 

[7] A lawyer who accepts assignments or referrals from a prepaid or group
legal service plan or referrals from a lawyer referral service must act reasonably
to assure that the activities of the plan or service are compatible with the
lawyer’s professional obligations. See Rule 5.3. Any lawyer who participates in
a legal services plan or lawyer referral service is professionally responsible for
the operation of the service in accordance with these rules regardless of the
lawyer’s knowledge, or lack of knowledge, of the activities of the service. Legal
service plans and lawyer referral services may communicate with prospective
clients, but such communication must be in conformity with these Rules.
Thus, advertising must not be false or misleading, as would be the case if the
communications of a group advertising program or a group legal services plan
would mislead prospective clients to think that it was a lawyer referral service
sponsored by a state agency or bar association. The term “referral” implies that
some attempt is made to match the needs of the prospective client with the
qualifications of the recommended lawyer. To avoid misrepresentation, para-
graph (d)(7)(B) requires that every advertisement for the service must include
an explanation of the method by which a prospective client is matched with
the lawyer to whom he or she is referred. In addition, the lawyer may not
allow in-person, telephonic, or real-time contacts that would violate Rule 7.3.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 14. A lawyer may not perform title examinations and legal work for

a developer for free or for a substantially reduced fee as consideration for the
developer's promise to recommend the lawyer to prospective purchasers and
their lenders. 

CPR 39. A lawyer may participate in a call-in radio program and answer
legal questions. 

CPR 40. It is unethical for lawyers to offer free legal services to employees
of a savings and loan association to get title work. 

CPR 58. An attorney may write and publish pamphlets of a legal nature
and offer them for sale to the public. 

CPR 116. An attorney may write legal articles for publication in business
journals and be identified. 

CPR 336. An attorney may advertise that he or she is also in the securities
business and the insurance business. 

CPR 359. Attorneys may share the cost of advertising by means of a pri-
vate lawyer referral service under certain conditions. 

RPC 10. Attorney may affiliate with a private lawyer referral service
administered by a for-profit business corporation so long as the corporation
does not profit from the referrals. (But see Rule 7.2(d)(2).)

RPC 94. A private lawyer referral service must have more than one partic-
ipating lawyer and all participants must share in the cost of operating the
referral service. (But see Rule 7.2 (d)(2).)

RPC 115. A lawyer may sponsor truthful legal information which is pro-
vided by telephone to members of the public. 

RPC 135. An attorney may not participate in a private lawyer referral serv-
ice unless all advertisements of the service state that a list of all participating
lawyers will be mailed free of charge to members of the public upon request
and indicate that the service is not operated or endorsed by any public agency

or any disinterested organization. (But see Rule 7.2(d)(2).)
RPC 161. A television commercial for legal services which fails to mention

that bankruptcy is the debt relief described in the commercial and describes
results obtained for others is misleading. 

RPC 239. A lawyer may display truthful information about the lawyer's
legal services on a World Wide Web site accessed via the Internet. 

RPC 241. A lawyer may participate in a directory of lawyers on the
Internet if the information about the lawyer in the directory is truthful. 

CASE  NOTES
First Amendment challenge to N.C. State Bar ethics opinion 2000 FEO 6

ruling that a television advertisement called "Strategy Session" violated Rule
7.1.  The court rejected the First Amendment challenge and found the adver-
tisement to be inherently misleading.  The court reasoned that the advertise-
ment's portrayal of the insurance industry constituted a material misrepresen-
tation of fact and omitted facts necessary to make the advertisement, when
considered as a whole, not materially misleading.  The ad also created an
unjustified expectation that the lawyers advertised could obtain settlements
without regard to the facts underlying a claim based solely on their reputation
and insurance companies' fear or reluctance to litigate against them.  Farrin et
al. v. Thigpen et al., 173 F. Supp. 2d 427 (M.D.N.C. 2001).

RULE  7.3:  DIRECT  CONTACT  WITH  PROSPECTIVE
CLIENTS

(a) A lawyer shall not by in-person, live telephone or real-time electronic
contact solicit professional employment from a prospective client when a sig-
nificant motive for the lawyer’s doing so is the lawyer’s pecuniary gain, unless
the person contacted:

(1) is a lawyer; or
(2) has a family, close personal, or prior professional relationship with the
lawyer.
(b) A lawyer shall not solicit professional employment from a prospective

client by written, recorded or electronic communication or by in-person, tele-
phone or real-time electronic contact even when not otherwise prohibited by
paragraph (a), if:

(1) the prospective client has made known to the lawyer a desire not to be
solicited by the lawyer; or
(2) the solicitation involves coercion, duress, harassment, compulsion,
intimidation, or threats.
(c) Every written, recorded or electronic communication from a lawyer

soliciting professional employment from a prospective client known to be in
need of legal services in a particular matter shall include the words “This is an
advertisement for legal services” on the outside envelope, if a written com-
munication sent by mail, and at the beginning of the body of the written or
electronic communication in print as large or larger than the lawyer’s or law
firm’s name, and at the beginning and ending of any recorded or electronic
communication, unless the recipient of the communication is a person spec-
ified in paragraphs (a)(1) or (a)(2).

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may par-
ticipate with a prepaid or group legal service plan subject to the following:

(1) Definition. A prepaid legal services plan or a group legal services plan
(“a plan”) is any arrangement by which a person, firm, or corporation, not
otherwise authorized to engage in the practice of law, in exchange for any
valuable consideration, offers to provide or arranges the provision of legal
services that are paid for in advance of the need for the service (“covered
services”). In addition to covered services, a plan may provide specified
legal services at fees that are less than what a non-member of the plan
would normally pay. The legal services offered by a plan must be provid-
ed by a licensed lawyer who is not an employee, director or owner of the
plan. A plan does not include the sale of an identified, limited legal serv-
ice, such as drafting a will, for a fixed, one-time fee.
(2) Conditions for Participation. 

(A) The plan must be operated by an organization that is not owned or
directed by the lawyer;
(B) The plan must be registered with the North Carolina State Bar and
comply with all applicable rules regarding such plans;
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(C)The lawyer must notify the State Bar in writing before participating
in a plan and must notify the State Bar no later than 30 days after the
lawyer discontinues participation in the plan; 
(D) After reasonable investigation, the lawyer must have a good faith
belief that the plan is being operated in compliance with the Revised
Rules of Professional Conduct and other pertinent rules of the State Bar;
(E) All advertisements by the plan representing that it is registered with
the State Bar shall also explain that registration does not constitute
approval by the State Bar; and
(F) Notwithstanding the prohibitions in paragraph (a), the plan may use
in-person or telephone contact to solicit memberships or subscriptions
provided:

(i) The solicited person is not known to need legal services in a partic-
ular matter covered by the plan; and
(ii) The contact does not involve coercion, duress, or harassment and
the communication with the solicited person is not false, deceptive or
misleading.

Comment
[1] There is a potential for abuse inherent in direct in-person, live tele-

phone or real-time electronic contact by a lawyer with a prospective client
known to need legal services. These forms of contact between a lawyer and a
prospective client subject the layperson to the private importuning of the
trained advocate in a direct interpersonal encounter. The prospective client,
who may already feel overwhelmed by the circumstances giving rise to the
need for legal services, may find it difficult fully to evaluate all available alter-
natives with reasoned judgment and appropriate self-interest in the face of the
lawyer’s presence and insistence upon being retained immediately. The situa-
tion is fraught with the possibility of undue influence, intimidation, and over-
reaching.

[2] This potential for abuse inherent in direct in-person, live telephone or
real-time electronic solicitation of prospective clients justifies its prohibition,
particularly since lawyer advertising and written and recorded communication
permitted under Rule 7.2 offer alternative means of conveying necessary
information to those who may be in need of legal services. Advertising and
written and recorded communications which may be mailed or autodialed
make it possible for a prospective client to be informed about the need for
legal services, and about the qualifications of available lawyers and law firms,
without subjecting the prospective client to direct in-person, telephone or
real-time electronic persuasion that may overwhelm the client’s judgment.

[3] The use of general advertising and written, recorded or electronic com-
munications to transmit information from lawyer to prospective client, rather
than direct in-person, live telephone or real-time electronic contact, will help
to assure that the information flows cleanly as well as freely. The contents of
advertisements and communications permitted under Rule 7.2 can be per-
manently recorded so that they cannot be disputed and may be shared with
others who know the lawyer. This potential for informal review is itself likely
to help guard against statements and claims that might constitute false and
misleading communications, in violation of Rule 7.1. The contents of direct
in-person, live telephone or real-time electronic conversations between a
lawyer and a prospective client can be disputed and may not be subject to
third-party scrutiny. Consequently, they are much more likely to approach
(and occasionally cross) the dividing line between accurate representations
and those that are false and misleading.

[4] There is far less likelihood that a lawyer would engage in abusive prac-
tices against an individual who is a former client, or with whom the lawyer
has a close personal or family relationship, or in situations in which the lawyer
is motivated by considerations other than the lawyer’s pecuniary gain. Nor is
there a serious potential for abuse when the person contacted is a lawyer.
Consequently, the general prohibition in Rule 7.3(a) and the requirements of
Rule 7.3(c) are not applicable in those situations. Also, paragraph (a) is not
intended to prohibit a lawyer from participating in constitutionally protected
activities of public or charitable legal-service organizations or bona fide polit-
ical, social, civic, fraternal, employee or trade organizations whose purposes
include providing or recommending legal services to its members or benefici-
aries.

[5] But even permitted forms of solicitation can be abused. Thus, any
solicitation which contains information which is false or misleading within
the meaning of Rule 7.1, which involves coercion, duress, harassment, com-
pulsion, intimidation, or threats within the meaning of Rule 7.3(b)(2), or
which involves contact with a prospective client who has made known to the
lawyer a desire not to be solicited by the lawyer within the meaning of Rule
7.3(b)(1) is prohibited. Moreover, if after sending a letter or other communi-
cation to a client as permitted by Rule 7.2 the lawyer receives no response, any
further effort to communicate with the prospective client may violate the pro-
visions of Rule 7.3(b).

[6] This Rule is not intended to prohibit a lawyer from contacting repre-
sentatives of organizations or groups that may be interested in establishing a
group or prepaid legal plan for their members, insureds, beneficiaries or other
third parties for the purpose of informing such entities of the availability of
and details concerning the plan or arrangement which the lawyer or lawyer’s
firm is willing to offer. This form of communication is not directed to a
prospective client. Rather, it is usually addressed to an individual acting in a
fiduciary capacity seeking a supplier of legal services for others who may, if
they choose, become prospective clients of the lawyer. Under these circum-
stances, the activity which the lawyer undertakes in communicating with such
representatives and the type of information transmitted to the individual are
functionally similar to and serve the same purpose as advertising permitted
under Rule 7.2.

[7] Paragraph (c) of this rule requires that all direct mail solicitations of
prospective clients must be mailed in an envelope on which the statement,
“This is an advertisement for legal services,” appears. Postcards may not be
used for direct mail solicitations. The advertising disclosure statement must
also appear at the beginning of an enclosed letter or electronic communica-
tion in print at least as large as the print used for the lawyer’s or law firm’s
name in the letterhead or masthead. The requirement that certain communi-
cations be marked, “This is an advertisement for legal services,” does not
apply to communications sent in response to requests of potential clients or
their spokespersons or sponsors. General announcements by lawyers, includ-
ing changes in personnel or office location, do not constitute communications
soliciting professional employment from a client known to be in need of legal
services within the meaning of this Rule.

[8] Paragraph (d) of this Rule permits a lawyer to participate with an
organization which uses personal contact to solicit members for its group or
prepaid legal service plan, provided that the personal contact is not undertak-
en by any lawyer who would be a provider of legal services through the plan.
The organization must not be owned by or directed (whether as manager or
otherwise) by any lawyer or law firm that participates in the plan. For exam-
ple, paragraph (d) would not permit a lawyer to create an organization con-
trolled directly or indirectly by the lawyer and use the organization for the in-
person or telephone solicitation of legal employment of the lawyer through
memberships in the plan or otherwise. The communication permitted by
these organizations also must not be directed to a person known to need legal
services in a particular matter, but is to be designed to inform potential plan
members generally of another means of affordable legal services. Lawyers who
participate in a legal service plan must reasonably assure that the plan spon-
sors are in compliance with Rule 7.3(d) as well as Rules 7.1, 7.2 and 7.3(b).
See 8.4(a).

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 52. It is proper to notify former clients of changes in the law that

could affect their wills. 
CPR 104. Attorneys may request lenders and title insurance companies to

place them on approved lists. 
CPR 191. It is improper for an attorney to belong to a “Tip Club” in

which members agree to refer business to each other. 
CPR 258. In response to a request, an attorney may submit a bid for legal

work to the FHA. 
CPR 352. It is not improper for an attorney to inform a client with a per-

sonal injury claim that the spouse may also have a claim and that the attorney
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is willing to handle the claim. 
RPC 20. An attorney may not use an intermediary to arrange meetings

between prospective business clients and the attorney for the purpose of solic-
iting legal business, nor may an attorney make “cold calls” upon prospective
business clients. 

RPC 57. A lawyer may agree to be on a list of attorneys approved to han-
dle all of a lender's title work. 

RPC 71. An attorney may not accept legal employment by a prepaid legal
service plan owned by the attorney's wife or another member of the attorney's
immediate family, if the plan will market its services by in-person solicitation. 

RPC 98. The opinion construes the term “professional relationship” and
explores the circumstances under which solicitation of persons or organiza-
tions with whom a lawyer has had business and professional dealings is per-
missible. Targeted print advertising is also discussed. 

RPC 115. A lawyer may sponsor truthful legal information which is pro-
vided by telephone to members of the public. 

RPC 146. A law firm may invite existing clients to a social function host-
ed by the law firm prior to a bid letting for contracts and may host a social
function for nonclients who attend the bid letting as long as the law firm does
not solicit employment from the nonclients. 

RPC 161. The recorded message which is heard when a television viewer
dials a telephone number broadcast during a television advertisement for legal
services must include the statement “this is an advertisement for legal servic-
es” at the beginning and ending of the recorded message. 

RPC 200. The lawyers remaining with a firm may contact by phone or in
person clients whose legal matters were handled exclusively by a lawyer who
has left the firm. 

RPC 242. A lawyer may send a letter describing his services to the incor-
porators of a new business provided the words “This is an advertisement for
legal services” are included in the communication. 

97 FEO 6. The omission of the lawyer's address from a targeted direct mail
letter is a material misrepresentation.

2000 FEO 3. Opinion rules that a lawyer may respond to an inquiry post-
ed on a web page message board provided there are certain disclosures.

CASE  NOTES
U.S. Const., Amend. I prohibits states from categorically prohibiting

attorneys from soliciting legal business for pecuniary gain by sending truthful
letters to potential clients known to face particular legal problems. Shapero v.
Kentucky Bar Ass'n, 486 U.S. 466, 108 S. Ct. 1916, 100 L. Ed. 2d 475 (1988). 

RULE  7.4:  COMMUNICATION  OF  FIELDS  OF  PRACTICE
AND  SPECIALIZATION

(a) A lawyer may communicate the fact that the lawyer does or does not
practice in particular fields of law.

(b) A lawyer shall not state or imply that the lawyer is certified as a spe-
cialist in a field of practice unless:

(1) the certification was granted by the North Carolina State Bar; 
(2) the certification was granted by an organization that is accredited by
the North Carolina State Bar; or
(3) the certification was granted by an organization that is accredited by
the American Bar Association under procedures and criteria endorsed by
the North Carolina State Bar; and
(4) the name of the certifying organization is clearly identified in the com-
munication.

Comment
[1] The use of the word “specialize” in any of its variant forms connotes to

the public a particular expertise often subject to recognition by the state.
Indeed, the North Carolina State Bar has instituted programs providing for
official certification of specialists in certain areas of practice. Certification sig-
nifies that an objective entity has recognized an advanced degree of knowledge
and experience in the specialty area greater than is suggested by general licen-
sure to practice law. Certifying organizations are expected to apply standards
of experience, knowledge and proficiency to insure that a lawyer’s recognition
as a specialist is meaningful and reliable. To avoid misrepresentation and

deception, a lawyer may not communicate that the lawyer has been recog-
nized or certified as a specialist in a particular field of law, except as provided
by this rule. The rule requires that a representation of specialty may be made
only if the certifying organization is the North Carolina State Bar, an organi-
zation accredited by the North Carolina State Bar, or an organization accred-
ited by the American Bar Association under procedures approved by the
North Carolina State Bar. To insure that consumers can obtain access to use-
ful information about an organization granting certification, the name of the
certifying organization or agency must be included in any communication
regarding the certification.

[2] A lawyer may, however, describe his or her practice without using the
term “specialize” in any manner which is truthful and not misleading. This
rule specifically permits a lawyer to indicate areas of practice in communica-
tions about the lawyer’s services. If a lawyer practices only in certain fields, or
will not accept matters except in a specified field or fields, the lawyer is per-
mitted to so indicate. The lawyer may, for instance, indicate a “concentration”
or an “interest” or a “limitation.”

[3] Recognition of expertise in patent matters is a matter of long-estab-
lished policy of the Patent and Trademark Office. A lawyer admitted to engage
in patent practice before the United States Patent and Trademark Office may
use the designation “Patent Attorney” or a substantially similar designation. 

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
RPC 43. An attorney who is certified as a specialist by the Board of Legal

Specialization may so indicate in an advertisement in any way that is not false,
deceptive or misleading. 

CASE  NOTES
U.S. Const., Amend. I prohibits states from categorically prohibiting

lawyers from advertising their certification as specialists by bona fide private
organizations. Lesser restrictions are available to eliminate any potential con-
fusion caused by such advertisements. Peel v. Attorney Registration &
Disciplinary Comm'n, 496 U.S. 91, 110 S. Ct. 2281, 110 L. Ed. 2d 83 (1990). 

RULE  7.5:  FIRM  NAMES  AND  LETTERHEADS
(a) A lawyer shall not use a firm name, letterhead, or other professional

designation that violates Rule 7.1. A trade name may be used by a lawyer in
private practice if it does not imply a connection with a government agency
or with a public or charitable legal services organization and is not false or mis-
leading in violation of Rule 7.1. Every trade name used by a law firm shall be
registered with the North Carolina State Bar for a determination of whether
the name is misleading. 

(b) A law firm with offices in more than one jurisdiction may use the same
name or other professional designation in each jurisdiction, but identification
of the lawyers in an office of the firm shall indicate the jurisdictional limita-
tions on those not licensed to practice in the jurisdiction where the office is
located.

(c) A law firm maintaining offices only in North Carolina may not list any
person not licensed to practice law in North Carolina as a lawyer affiliated
with the firm unless the listing properly identifies the jurisdiction in which the
lawyer is licensed and states that the lawyer is not licensed in North Carolina.

(d) The name of a lawyer holding a public office shall not be used in the
name of a law firm, or in communications on its behalf, during any substan-
tial period in which the lawyer is not actively and regularly practicing with the
firm, whether or not the lawyer is precluded from practicing law.

(e) Lawyers may state or imply that they practice in a partnership or other
professional organization only when that is the fact.

Comment
[1] A firm may be designated by the names of all or some of its members,

by the names of deceased or retired members where there has been a contin-
uing succession in the firm’s identity, or by a trade name such as the “ABC
Legal Clinic.” A lawyer or law firm may also be designated by a distinctive
website address or comparable professional designation. Use of trade names in
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law practice is acceptable so long as they are not misleading and are otherwise
in conformance with the rules and regulations of the State Bar. If a private
firm uses a trade name that includes a geographical name such as “Springfield
Legal Clinic,” an express disclaimer that it is a public legal aid agency may be
required to avoid a misleading implication. A firm name that includes the sur-
name of a deceased or retired partner is, strictly speaking, a trade name.
However, the use of such names, as well as designations such as “Law Offices
of John Doe,” “Smith and Associates,” and “Jones Law Firm” are useful means
of identification and are permissible without registration with the State Bar.
However, it is misleading to use the surname of a lawyer not associated with
the firm or a predecessor of the firm. It is also misleading to use a designation
such as “Smith and Associates” for a solo practice. The name of a retired part-
ner may be used in the name of a law firm only if the partner has ceased the
practice of law. 

[2] This rule does not prohibit the employment by a law firm of a lawyer
who is licensed to practice in another jurisdiction, but not in North Carolina,
provided the lawyer’s practice is limited to areas that do not require a North
Carolina law license such as immigration law, federal tort claims, military law,
and the like. The lawyer’s name may be included in the firm letterhead, pro-
vided all communications by such lawyer on behalf of the firm indicate the
jurisdiction in which the lawyer is licensed as well as the fact that the lawyer
is not licensed in North Carolina. If law offices are maintained in another
jurisdiction, the law firm is an interstate law firm and must register with the
North Carolina State Bar as required by 27 N.C.A.C. 1E, Section .0200.

[3] Nothing in these rules shall be construed to confer the right to prac-
tice North Carolina law upon any lawyer not licensed to practice law in North
Carolina. See, however, Rule 5.5.

[4] With regard to paragraph (d), lawyers sharing office facilities, but who
are not in fact associated with each other in a law firm, may not denominate
themselves as, for example, “Smith and Jones,” for that title suggests that they
are practicing law together in a firm.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 22. Where father and son practice as Doe and Doe, son may, upon

father's election to a judgeship, identify himself on his letterhead as Richard
Doe, attorney at law-successor to Doe & Doe. 

CPR 69. A lawyer may be a partner in more than one law firm. 
CPR 111. A law firm which has a member taking temporary leave to work

for the State may continue using the absent member's name in the firm name
and on its letterhead. 

CPR 197. It is permissible to cross out a partner's name when he becomes
a judge without replacing the stationery on hand. 

CPR 211. An attorney licensed in both North Carolina and South
Carolina who has an office only in South Carolina and a partner licensed only
in South Carolina may practice in North Carolina. His firm should use the
same name in North Carolina as it uses in South Carolina and its letterhead
should show the jurisdictional limitations of its lawyers. 

CPR 213. A law firm may share offices with a common reception area
with an accounting firm as long as separate telephones are maintained. 

CPR 234. A law firm may operate a legal clinic. 
CPR 238. An agreement between a North Carolina lawyer and a lawyer

licensed in another state to list each other on their letterhead and to refer cases
to each other is improper in the absence of a bona fide partnership. 

CPR 248. The use of A and B as a firm name is improper when Attorney
A employs Attorney B as an associate. 

CPR 256. North Carolina firm may not use the name of an out-of-state
firm from which it receives referrals where there is no bona fide interstate part-
nership. 

CPR 265. Attorneys who share offices but are not partners may not answer
phone as A, B, and C attorneys, but may answer “law offices.” If there is a true
partnership, partners must use stationery with the firm letterhead. 

CPR 274. It is possible for attorneys to share offices and still represent con-
flicting interests if they maintain separate telephones and have different secre-
taries. 

CPR 307. An attorney who is also a real estate broker may so indicate on
his letterhead. He may operate both businesses from same office. 

CPR 330. Letterhead of attorneys in realty business may also show the des-
ignation, “attorney at law.”

RPC 5. An attorney holding a Juris Doctor degree may not on that basis
hold himself out as “Doctor.”

RPC 25. It is improper to list an unlicensed attorney on letterhead as “of
counsel” or “consulting attorney.” 

RPC 31. A law firm may not list on its letterhead a “corresponding” attor-
ney in another location. 

RPC 34. An attorney licensed in North Carolina and another state who is
semi-retired from a law firm in the other state can be “of counsel” to the
North Carolina firm so long as he has a close, though not necessarily daily,
association with North Carolina firm. 

RPC 85. An “of counsel” relationship may exist between lawyers practic-
ing in different towns if the professional relationship is close, regular and per-
sonal and the designation is not otherwise false or misleading. 

RPC 126. Nonlawyers may be listed as such on the letterhead of lawyers.

RULE  7.6:  RESERVED

RULE  8.1:  BAR  ADMISSION  AND  DISCIPLINARY  MAT-
TERS

An applicant for admission to the bar, or a lawyer in connection with a bar
admission application or in connection with a disciplinary matter, shall not:

(a) knowingly make a false statement of material fact; or
(b) fail to disclose a fact necessary to correct a misapprehension known by

the person to have arisen in the matter, or knowingly fail to respond to a law-
ful demand for information from an admissions or disciplinary authority,
except that this rule does not require disclosure of information otherwise pro-
tected by Rule 1.6.

Comment
[1] The duty imposed by this Rule extends to persons seeking admission

to the bar as well as to lawyers. Hence, if a person makes a material false state-
ment in connection with an application for admission, it may be the basis for
subsequent disciplinary action if the person is admitted, and in any event may
be relevant in a subsequent admission application. The duty imposed by this
Rule applies to a lawyer’s own admission or discipline as well as that of oth-
ers. Thus, it is a separate professional offense for a lawyer to knowingly make
a misrepresentation or omission in connection with a disciplinary investiga-
tion of the lawyer’s own conduct. Paragraph (b) of this Rule also requires cor-
rection of any prior misstatement in the matter that the applicant or lawyer
may have made and affirmative clarification of any misunderstanding on the
part of the admissions or disciplinary authority of which the person involved
becomes aware. It should also be noted that N.C.G.S. §84-28(b)(3) defines
failure to answer a formal inquiry of the North Carolina State Bar as miscon-
duct for which discipline is appropriate.

[2] This Rule is subject to the provisions of the fifth amendment of the
United States Constitution and corresponding provisions of the North
Carolina Constitution. A person relying on such a provision in response to a
question, however, should do so openly and not use the right of nondisclosure
as a justification for failure to comply with this Rule.

[3] A lawyer representing an applicant for admission to the bar, or repre-
senting a lawyer who is the subject of a disciplinary inquiry or proceeding, is
governed by the rules applicable to the client-lawyer relationship, including
Rule 1.6 and, in some cases, Rule 3.3.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

RULE  8.2:  JUDICIAL  AND  LEGAL  OFFICIALS
(a) A lawyer shall not make a statement that the lawyer knows to be false

or with reckless disregard as to its truth or falsity concerning the qualifications
or integrity of a judge, or other adjudicatory officer or of a candidate for elec-
tion or appointment to judicial office.
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(b) A lawyer who is a candidate for judicial office shall comply with the
applicable provisions of the Code of Judicial Conduct.

Comment
[1] Assessments by lawyers are relied on in evaluating the professional or

personal fitness of persons being considered for election or appointment to
judicial office. Expressing honest and candid opinions on such matters con-
tributes to improving the administration of justice. Conversely, false state-
ments by a lawyer can unfairly undermine public confidence in the adminis-
tration of justice.

[2] When a lawyer seeks judicial office, the lawyer should be bound by
applicable limitations on political activity.

[3] To maintain the fair and independent administration of justice, lawyers
are encouraged to continue traditional efforts to defend judges and courts
unjustly criticized. Adjudicatory officials, not being wholly free to defend
themselves, are entitled to receive the support of the bar against such unjust
criticism. 

[4] While a lawyer as a citizen has a right to criticize such officials publicly,
the lawyer should be certain of the merit of the complaint, use appropriate
language, and avoid petty criticisms, for unrestrained and intemperate state-
ments tend to lessen public confidence in our legal system. Criticisms moti-
vated by reasons other than a desire to improve the legal system are not justi-
fied.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

RULE  8.3:  REPORTING  PROFESSIONAL  MISCONDUCT
(a) A lawyer who knows that another lawyer has committed a violation of

the Rules of Professional Conduct that raises a substantial question as to that
lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects, shall
inform the North Carolina State Bar or the court having jurisdiction over the
matter.

(b) A lawyer who knows that a judge has committed a violation of appli-
cable rules of judicial conduct that raises a substantial question as to the
judge’s fitness for office shall inform the North Carolina Judicial Standards
Commission or other appropriate authority.

(c) This Rule does not require disclosure of information otherwise pro-
tected by Rule 1.6.

(d) A lawyer who is disciplined in any state or federal court for a violation
of the Rules of Professional Conduct in effect in such state or federal court
shall inform the secretary of the North Carolina State Bar of such action in
writing no later than 30 days after entry of the order of discipline.

Comment
[1] Self-regulation of the legal profession requires that members of the pro-

fession initiate disciplinary investigation when they know of a violation of the
Rules of Professional Conduct. Lawyers have a similar obligation with respect
to judicial misconduct. An apparently isolated violation may indicate a pat-
tern of misconduct that only a disciplinary investigation can uncover.
Reporting a violation is especially important where the victim is unlikely to
discover the offense.

[2] Although the North Carolina State Bar is always an appropriate place
to report a violation of the Rules of Professional Conduct, the courts of North
Carolina have concurrent jurisdiction over the conduct of the lawyers who
appear before them. Therefore, a lawyer’s duty to report may be satisfied by
reporting to the presiding judge the misconduct of any lawyer who is repre-
senting a client before the court. The court’s authority to impose discipline on
a lawyer found to have engaged in misconduct extends beyond the usual sanc-
tions imposed in an order entered pursuant to Rule 11 of the North Carolina
Rules of Civil Procedure.

[3] A report about misconduct is not required where it would involve vio-
lation of Rule 1.6. However, a lawyer should encourage a client to consent to
disclosure where prosecution would not substantially prejudice the client’s
interests.

[4] If a lawyer were obliged to report every violation of the Rules, the fail-

ure to report any violation would itself be a professional offense. Such a
requirement existed in many jurisdictions but proved to be unenforceable.
This Rule limits the reporting obligation to those offenses that a self-regulat-
ing profession must vigorously endeavor to prevent. A measure of judgment
is, therefore, required in complying with the provisions of this Rule. The term
“substantial” refers to the seriousness of the possible offense and not the quan-
tum of evidence of which the lawyer is aware. A report should be made to the
North Carolina State Bar unless some other agency or court is more appro-
priate in the circumstances. Similar considerations apply to the reporting of
judicial misconduct.

[5] The duty to report professional misconduct does not apply to a lawyer
retained to represent a lawyer whose professional conduct is in question. Such
a situation is governed by the Rules applicable to the client-lawyer relation-
ship.

[6] Information about a lawyer’s or judge’s misconduct or fitness may be
received by a lawyer in the course of that lawyer’s participation in an approved
lawyers’ or judges’ assistance program. In that circumstance, providing for an
exception to the reporting requirements of paragraphs (a) and (b) of this Rule
encourages lawyers and judges to seek treatment through such a program.
Conversely, without such an exception, lawyers and judges may hesitate to
seek assistance from these programs, which may then result in additional
harm to their professional careers and additional injury to the welfare of
clients and the public. For this reason, Rule 1.6 (c) includes in the definition
of confidential information any information regarding a lawyer or judge seek-
ing assistance that is received by a lawyer acting as an agent of a lawyers’ or
judges’ assistance program approved by the North Carolina State Bar or the
North Carolina Supreme Court. Because such information is protected from
disclosure by Rule 1.6, a lawyer is exempt from the reporting requirements of
paragraphs (a) and (b) with respect to such information. On the other hand,
a lawyer who receives such information would nevertheless be required to
comply with the Rule 8.3 reporting provisions to report misconduct if the
impaired lawyer or judge indicates an intent to engage in illegal activity; for
example, conversion of client funds to his or her use.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 342. An attorney is not obligated to report violations of the law com-

mitted by nonlawyers. 
RPC 17. An attorney who acquires knowledge of apparent misconduct

must report the matter to the State Bar. 
RPC 84. An attorney may not condition settlement of a civil dispute on

an agreement not to report lawyer misconduct. 
RPC 127. An attorney must report information to the State Bar concern-

ing another attorney's disbursement of conditionally delivered settlement pro-
ceeds without satisfying all conditions precedent if the disbursement was
made in knowing disregard of such conditions and if such information is not
confidential. 

RPC 243. Opinion analyzes whether conduct “raises a substantial ques-
tion” as to a lawyer's honesty, trustworthiness, or fitness so as to require
reporting to the State Bar. 

2001 FEO 5. Opinion rules that disclosures made during a LAP support
group meeting are confidential and not reportable to the State Bar under Rule
8.3.

2003 FEO 2. Opinion rules that a lawyer must report a violation of the
Rules of Professional Conduct as required by Rule 8.3(a) even if the lawyer’s
unethical conduct stems from mental impairment (including substance
abuse).

CASE  NOTES
Knowledge of a Clear Violation. - An allegation that an attorney and a dis-

trict court judge knew that the plaintiff's attorney failed to perfect an appeal
did not support an inference that defendants had “knowledge of a clear viola-
tion of DR1-102” which should have been reported to the State Bar, since
there are many legitimate reasons why an appeal may not be perfected.
Williams v. Council of North Carolina State Bar, 46 N.C. App. 824, 266
S.E.2d 391, cert. denied, 301 N.C. 106 (1980). 
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RULE  8.4:  MISCONDUCT
It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional Conduct, know-

ingly assist or induce another to do so, or do so through the acts of another;
(b) commit a criminal act that reflects adversely on the lawyer's honesty,

trustworthiness or fitness as a lawyer in other respects;
(c) engage in conduct involving dishonesty, fraud, deceit or misrepresen-

tation;
(d) engage in conduct that is prejudicial to the administration of justice;
(e) state or imply an ability to influence improperly a government agency

or official; 
(f ) knowingly assist a judge or judicial officer in conduct that is a violation

of applicable rules of judicial conduct or other law; or
(g) intentionally prejudice or damage his or her client during the course of

the professional relationship, except as may be required by Rule 3.3.

Comment
[1] Lawyers are subject to discipline when they violate or attempt to vio-

late the Rules of Professional Conduct, knowingly assist or induce another to
do so or do so through the acts of another, as when they request or instruct
an agent to do so on the lawyer behalf. Paragraph (a), however, does not pro-
hibit a lawyer from advising a client or, in the case of a government lawyer,
investigatory personnel, of action the client, or such investigatory personnel,
is lawfully entitled to take.

[2] Many kinds of illegal conduct reflect adversely on a lawyer's fitness to
practice law, such as offenses involving fraud and the offense of willful failure
to file an income tax return. However, some kinds of offenses carry no such
implication. Although a lawyer is personally answerable to the entire criminal
law, a lawyer should be professionally answerable only for offenses that indi-
cate lack of those characteristics relevant to law practice. Offenses involving
violence, dishonesty, breach of trust, or serious interference with the adminis-
tration of justice are in that category. A pattern of repeated offenses, even ones
of minor significance when considered separately, can indicate indifference to
legal obligation. A lawyer's dishonesty, fraud, deceit, or misrepresentation is
not mitigated by virtue of the fact that the victim may be the lawyer's partner
or law firm. A lawyer who steals funds, for instance, is guilty of the most seri-
ous disciplinary violation regardless of whether the victim is the lawyer's
employer, partner, law firm, client, or a third party.

[3] The purpose of professional discipline for misconduct is not punish-
ment, but to protect the public, the courts, and the legal profession. Lawyer
discipline affects only the lawyer's license to practice law. It does not result in
incarceration. For this reason, to establish a violation of paragraph (b), the
burden of proof is the same as for any other violation of the Rules of
Professional Conduct: it must be shown by clear, cogent, and convincing evi-
dence that the lawyer committed a criminal act that reflects adversely on the
lawyer's honesty, trustworthiness, or fitness as a lawyer. Conviction of a crime
is conclusive evidence that the lawyer committed a criminal act although, to
establish a violation of paragraph (b), it must be shown that the criminal act
reflects adversely on the lawyer's honesty, trustworthiness, or fitness as a
lawyer. If it is established by clear, cogent, and convincing evidence that a
lawyer committed a criminal act that reflects adversely on the lawyer's hon-
esty, trustworthiness, or fitness as a lawyer, the lawyer may be disciplined for
a violation of paragraph (b) although the lawyer is never prosecuted or is
acquitted or pardoned for the underlying criminal act.

[4] A showing of actual prejudice to the administration of justice is not
required to establish a violation of paragraph (d). Rather, it must only be
shown that the act had a reasonable likelihood of prejudicing the administra-
tion of justice. For example, in State Bar v. DuMont, 52 N.C. App. 1, 277
S.E.2d 827 (1981), modified on other grounds, 304 N.C. 627, 286 S.E.2d
89 (1982), the defendant was disciplined for advising a witness to give false
testimony in a deposition even though the witness corrected his statement
prior to trial. The phrase "conduct prejudicial to the administration of justice"
in paragraph (d) should be read broadly to proscribe a wide variety of con-
duct, including conduct that occurs outside the scope of judicial proceedings.
In State Bar v. Jerry Wilson, 82 DHC 1, for example, a lawyer was disciplined

for conduct prejudicial to the administration of justice after forging another
individual's name to a guarantee agreement, inducing his wife to notarize the
forged agreement, and using the agreement to obtain funds.

[5] A lawyer may refuse to comply with an obligation imposed by law
upon a good faith belief that no valid obligation exists. The provisions of Rule
1.2(d) concerning a good faith challenge to the validity, scope, meaning or
application of the law apply to challenges of legal regulation of the practice of
law.

[6] Lawyers holding public office assume legal responsibilities going
beyond those of other citizens. A lawyer's abuse of public office can suggest
an inability to fulfill the professional role of lawyers. The same is true of abuse
of positions of private trust such as trustee, executor, administrator, guardian,
agent and officer, director or manager of a corporation or other organization.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

ETHICS  OPINION  NOTES
CPR 110. An attorney may not advise a client to seek Dominican divorce

knowing that the client will return immediately to North Carolina and con-
tinue residence. 

CPR 168. An attorney may file personal bankruptcy. 
CPR 188. An attorney may not draw deeds or other legal instruments

based on land surveys made by unregistered land surveyors. 
CPR 342. An attorney should not close a loan where the transaction is

conditioned by the lender upon the placement of title insurance with a par-
ticular company. 

CPR 369. An attorney may close a loan if the lender merely suggests rather
than requires the placement of title insurance with a particular company. 

RPC 127. An attorney may not deliberately release settlement proceeds
which were conditionally delivered without satisfying all conditions prece-
dent. 

RPC 136. An attorney may notarize documents which are to be used in
legal proceedings in which the attorney appears. 

RPC 143. A lawyer who represents or has represented a member of the city
council may represent another client before the council provided the lawyer
does not attempt improperly to influence the council.

RPC 152. The prosecutor and the defense attorney must see that all mate-
rial terms of a negotiated plea are disclosed in response to direct questions
when the plea is entered in open court. 

RPC 159. An attorney may not participate in the resolution of a civil dis-
pute involving allegations against a psychotherapist of sexual involvement
with a patient if the settlement is conditioned upon the agreement of the com-
plaining party not to report the misconduct to the appropriate licensing
board. 

RPC 162. A lawyer may not communicate with the opposing party's non-
party treating physician about the physician's treatment of the opposing party
unless the opposing party consents. 

RPC 171. A lawyer may tape record a conversation with an opposing
lawyer without disclosure to the opposing lawyer. 

RPC 180. A lawyer may not passively listen while the opposing party's
nonparty treating physician comments on his or her treatment of the oppos-
ing party unless the opposing party consents to the communication.

RPC 192. A lawyer may not listen to an illegal tape recording made by his
client nor may he use the information on the illegal tape recording to advance
his client's case. 

RPC 197. A prosecutor must notify defense counsel, jail officials, or other
appropriate persons to avoid the unnecessary detention of a criminal defen-
dant after the charges against the defendant have been dismissed by the pros-
ecutor. 

RPC 204. It is prejudicial to the administration of justice for a prosecutor
to offer special treatment to individuals charged with traffic offenses or minor
crimes in exchange for a direct charitable contribution to the local school sys-
tem. 

RPC 221. Absent a court order or law requiring delivery of physical evi-
dence of a crime to the authorities, a lawyer for a criminal defendant may take
possession of evidence that is not contraband to examine, test, or inspect the
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evidence. The lawyer must return inculpatory physical evidence that is not
contraband to the source and advise the source of the legal consequences per-
taining to the possession or destruction of the evidence. 

RPC 236. A lawyer may not issue a subpoena containing misrepresenta-
tions as to the pendency of an action, the date or location of a hearing, or a
lawyer's authority to obtain documentary evidence. 

RPC 243. It is prejudicial to the administration of justice for a prosecutor
to threaten to use his discretion to schedule a criminal trial to coerce a plea
agreement from a criminal defendant. 

98 FEO 2. Opinion rules that a lawyer may explain the effect of service of
process to a client but may not advise a client to evade service of process.

98 FEO 19. Opinion provides guidelines for a lawyer representing a client
with a civil claim that also constitutes a crime.

99 FEO 2. Opinion rules that a defense lawyer may suggest that the
records custodian of plaintiff's medical record deliver the medical record to
the lawyer's office in lieu of an appearance at a noticed deposition provided
the plaintiff's lawyer consents.

2000 FEO 8. Opinion rules that a lawyer acting as a notary must follow
the law when acknowledging a signature on a document.

2001 FEO 12. Opinion rules that a closing lawyer may not counsel or
assist a client to affix excess excise tax stamps on an instrument for registration
with the register of deeds.

2003 FEO 5. Opinion rules that neither a defense lawyer nor a prosecu-
tor may participate in the misrepresentation of a criminal defendant's prior
record level in a sentencing proceeding even if the judge is advised of the mis-
representation and does not object.

CASE  NOTES
Concealment of Material Facts. - Intentionally encouraging the conceal-

ment of material facts relevant to the identity of the driver in a driving under
the influence prosecution is prejudicial to the administration of justice. Such
conduct raises serious doubts as to the attorney's desire to bring about a just
result in such a prosecution and adversely reflects on the attorney's fitness to
practice law. North Carolina State Bar v. Graves, 50 N.C. App. 450, 274
S.E.2d 396 (1981). 

Misrepresentation as to Opposing Party's Whereabouts. - An attorney
clearly engaged in conduct which involved fraud, dishonesty, deceit and mis-
representation when, in a divorce action, she failed to inform the court of a
letter which contained the opposing party's return address, while at the same
time presenting to the court an affidavit she had drafted in which her client
swore that her husband's whereabouts were unknown and could not with due
diligence be ascertained. North Carolina State Bar v. Wilson, 74 N.C. App.
777, 330 S.E.2d 280 (1985). 

Conversion of Client's Check. - An attorney's act of forging a client's
endorsement on an insurance check received by the attorney and converting
the check to personal use constituted conduct involving moral turpitude.
North Carolina State Bar v. Whitted, 82 N.C. App. 531, 347 S.E.2d 60
(1986), aff 'd, 319 N.C. 398, 354 S.E.2d 501 (1987). 

Letter to Attorney Representing Former Clients. - Findings by
Disciplinary Hearing Commission did not support the Commission's con-
clusion that the defendant-attorney had engaged in conduct prejudicial to the
administration of justice by writing a letter to the attorney representing the
defendant-attorney's former clients where the Commission's order did not
state whether the letter constituted a threat, the nature of the threat, if any,
and how the conduct was prejudicial to the administration of justice. North
Carolina State Bar v. Beaman, 100 N.C. App. 677, 398 S.E.2d 68 (1990). 

Misappropriation of Funds. - The attorney misappropriated client funds
in violation of Rule 1.2(b) of the (Superseded) 1985 Rules of Professional
Conduct. It was no defense that the attorney intended at all times to return
the funds and in fact did so. Evidence sufficient to support a charge of embez-
zlement also constitutes conduct involving dishonesty in violation of Rule
1.2(c) of the 1985 Rules of Professional Conduct. North Carolina State Bar v.
Mulligan, 101 N.C. App. 524, 400 S.E.2d 123 (1991). 

Lending Money to Clients. - The State Bar's hearing committee's finding
adequately supported its conclusion that the defendant violated Rules 2.1 and
5.3(B) of Professional Responsibility where the undisputed facts were that: (1)

the defendant kept $ 20,000.00 in his trust account for several years which
came from his brother's company, and (2) he loaned this money to three
clients to pay for one client's surgery; another client's rent and payments on a
car note; and a third client's surgical, medical and travel expenses. North
Carolina State Bar v. Harris, 137 N.C. App. 207, 527 S.E.2d 728 (2000).  

Cited in North Carolina State Bar v. Nelson, 107 N.C. App. 543, 421
S.E.2d 163 (1992). 

Conviction of Crime. - Conviction of a crime is not a necessary element
in a disciplinary proceeding. North Carolina State Bar v. Rush, 121 N.C. App.
488, 466 S.E.2d 340 (1996). 

RULE  8.5:  DISCIPLINARY  AUTHORITY;  CHOICE  OF  LAW
(a) Disciplinary Authority. A lawyer admitted to practice in North

Carolina is subject to the disciplinary authority of North Carolina, regardless
of where the lawyer’s conduct occurs. A lawyer not admitted in North
Carolina is also subject to the disciplinary authority of North Carolina if the
lawyer renders or offers to render any legal services in North Carolina. A
lawyer may be subject to the disciplinary authority of both North Carolina
and another jurisdiction for the same conduct.

(b) Choice of Law. In any exercise of the disciplinary authority of North
Carolina, the rules of professional conduct to be applied shall be as follows:

(1) for conduct in connection with a matter pending before a tribunal, the
rules of the jurisdiction in which the tribunal sits, unless the rules of the
tribunal provide otherwise; and
(2) for any other conduct, the rules of the jurisdiction in which the
lawyer’s conduct occurred, or, if the predominant effect of the conduct is
in a different jurisdiction, the rules of that jurisdiction shall be applied to
the conduct. A lawyer is not subject to discipline if the lawyer’s conduct
conforms to the rules of a jurisdiction in which the lawyer reasonably
believes the predominant effect of the lawyer’s conduct will occur.

Comment
Disciplinary Authority
[1] It is longstanding law that conduct of a lawyer admitted to practice in

North Carolina is subject to the disciplinary authority of North Carolina.
Extension of the disciplinary authority of North Carolina to other lawyers
who render or offer to render legal services in North Carolina is for the pro-
tection of the citizens of North Carolina.

Choice of Law
[2] A lawyer may be potentially subject to more than one set of rules of

professional conduct which impose different obligations. The lawyer may be
licensed to practice in more than one jurisdiction with differing rules, or may
be admitted to practice before a particular court with rules that differ from
those of the jurisdiction or jurisdictions in which the lawyer is licensed to
practice. Additionally, the lawyer’s conduct might involve significant contacts
with more than one jurisdiction.

[3] Paragraph (b) seeks to resolve such potential conflicts. Its premise is
that minimizing conflicts between rules, as well as uncertainty about which
rules are applicable, is in the best interest of both clients and the profession (as
well as the bodies having authority to regulate the profession). Accordingly, it
takes the approach of (i) providing that any particular conduct of a lawyer
shall be subject to only one set of rules of professional conduct, (ii) making
the determination of which set of rules applies to particular conduct as
straightforward as possible, consistent with recognition of appropriate regula-
tory interests of relevant jurisdictions, and (iii) providing a safe harbor for
lawyers who act reasonably in the face of uncertainty.

[4] Paragraph (b)(1) provides that as to a lawyer’s conduct relating to a
proceeding pending before a tribunal, the lawyer shall be subject only to the
rules of the jurisdiction in which the tribunal sits unless the rules of the tri-
bunal, including its choice of law rule, provide otherwise. As to all other con-
duct, including conduct in anticipation of a proceeding not yet pending
before a tribunal, paragraph (b)(2) provides that a lawyer shall be subject to
the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the
predominant effect of the conduct is in another jurisdiction, the rules of that
jurisdiction shall be applied to the conduct. In the case of conduct in antici-
pation of a proceeding that is likely to be before a tribunal, the predominant
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effect of such conduct could be where the conduct occurred, where the tribu-
nal sits or in another jurisdiction.

[5] When a lawyer’s conduct involves significant contacts with more than
one jurisdiction, it may not be clear whether the predominant effect of the
lawyer’s conduct will occur in a jurisdiction other than the one in which the
conduct occurred. So long as the lawyer’s conduct conforms to the rules of a
jurisdiction in which the lawyer reasonably believes the predominant effect
will occur, the lawyer is not subject to discipline under this Rule.

[6] If North Carolina and another admitting jurisdiction were to proceed
against a lawyer for the same conduct, they should, applying this rule, identi-
fy the same governing ethics rules. They should take all appropriate steps to
see that they do apply the same rule to the same conduct, and in all events
should avoid proceeding against a lawyer on the basis of two inconsistent
rules.

[7] The choice of law provision applies to lawyers engaged in transnation-
al practice, unless international law, treaties or other agreements between com-
petent regulatory authorities in the affected jurisdictions provide otherwise. 

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.



The 2004 North Carolina State Bar Lawyer’s Handbookpage 146

Correlation Table 1: 1997 Revised Rules of Professional Conduct and 2003
Amended Revised Rules of Professional Conduct

1997  Revised  Rules
of  Professional

Conduct

2003  Revised  Rules
of  Professional

Conduct

Rule 1.1(a)  . . . . . . . . . . . . . . . .
(b) . . . . . . . . . . . . . . . . . . .

Rule 1.2(a)-(d)  . . . . . . . . . . . . .
(e) . . . . . . . . . . . . . . . . . . .

Rule 1.3  . . . . . . . . . . . . . . . . . .
Rule 1.4  . . . . . . . . . . . . . . . . . .
Rule 1.5(a)  . . . . . . . . . . . . . . .

(b)  . . . . . . . . . . . . . . . . . .
(c) . . . . . . . . . . . . . . . . . . .
(d) - (f ) . . . . . . . . . . . . . . .

Rule 1.6(a)  . . . . . . . . . . . . . . . .
(b)  . . . . . . . . . . . . . . . . . .
(c) . . . . . . . . . . . . . . . . . . .
(d)(1)-(2)  . . . . . . . . . . . . .
(d)(3)  . . . . . . . . . . . . . . . .
(d)(4)  . . . . . . . . . . . . . . . .
(d)(5)  . . . . . . . . . . . . . . . .
(d)(6) - (7)  . . . . . . . . . . . .

Rule 1.7  . . . . . . . . . . . . . . . . . .
Rule 1.8(a)-(h)  . . . . . . . . . . . . .

(i)  . . . . . . . . . . . . . . . . . . .
(j)  . . . . . . . . . . . . . . . . . . .

Rule 1.9  . . . . . . . . . . . . . . . . . .
Rule 1.10(a)  . . . . . . . . . . . . . . .

(b)  . . . . . . . . . . . . . . . . . .
(c) . . . . . . . . . . . . . . . . . . .

Rule 1.11 (a)  . . . . . . . . . . . . . .
(b)  . . . . . . . . . . . . . . . . . .
(c) . . . . . . . . . . . . . . . . . . .
(d)  . . . . . . . . . . . . . . . . . .
(e)  . . . . . . . . . . . . . . . . . . .

Rule 1.12  . . . . . . . . . . . . . . . . .
Rule 1.13  . . . . . . . . . . . . . . . . .
Rule 1.14  . . . . . . . . . . . . . . . . .
Rule 1.15-1  . . . . . . . . . . . . . . .
Rule 1.15-2  . . . . . . . . . . . . . . .
Rule 1.15-3  . . . . . . . . . . . . . . .
Rule 1.15-4  . . . . . . . . . . . . . . .
Rule 1.16(a)(1)  . . . . . . . . . . . .

(a)(2)  . . . . . . . . . . . . . . . .
(a)(3)  . . . . . . . . . . . . . . . .
(a)(4)  . . . . . . . . . . . . . . . .
(b)(1)  . . . . . . . . . . . . . . . .
(b)(2) . . . . . . . . . . . . . . . . .
(b)(3) . . . . . . . . . . . . . . . . .
(b)(4)  . . . . . . . . . . . . . . . .

Rule 1.1
*
Rule 1.2(a)-(d)
*
Rule 1.3
Rule 1.4
Rule 1.5(a)

(a)
(b)
(d) - (f )

Rule 1.6(a)
(c)
*
(a)
(b)(1)
(b)(2)
(b)(4)
(b)(6)-(7)

Rule 1.7
Rule 1.8(a)-(h)

*
(i)

Rule 1.9
Rule 1.10(a)

(b)
(d)

Rule 1.11(a)
(c)
(d)
(e)
*

Rule 1.12
Rule 1.13
Rule 1.14
Rule 1.15-1
Rule 1.15-2
Rule 1.15-3
Rule 1.15-4
Rule 1.16(a)(1)

*
(a)(2)
(a)(3)
(b)(2)
(b)(3)
(b)(4)
(b)(5)

(b)(5)  . . . . . . . . . . . . . . . .
(b)(6)  . . . . . . . . . . . . . . . .
(b)(7) . . . . . . . . . . . . . . . . .
(b)(8)  . . . . . . . . . . . . . . . .

Rule 1.16(c)-(d)  . . . . . . . . . . . .
Rule 1.17  . . . . . . . . . . . . . . . . .
Rule 1.18  . . . . . . . . . . . . . . . . .
Rule 2.1  . . . . . . . . . . . . . . . . . .
Rule 2.2  . . . . . . . . . . . . . . . . . .
Rule 2.3  . . . . . . . . . . . . . . . . . .
Rule 3.1  . . . . . . . . . . . . . . . . . .
Rule 3.2  . . . . . . . . . . . . . . . . . .
Rule 3.3(a)(1)  . . . . . . . . . . . . . .

(a)(2)  . . . . . . . . . . . . . . . . .
(a)(3)  . . . . . . . . . . . . . . . . .
(a)(4)  . . . . . . . . . . . . . . . .
(b)  . . . . . . . . . . . . . . . . . .
(c) . . . . . . . . . . . . . . . . . . .
(d)  . . . . . . . . . . . . . . . . . .

Rule 3.4  . . . . . . . . . . . . . . . . . .
Rule 3.5  . . . . . . . . . . . . . . . . . .
Rule 3.6(a)  . . . . . . . . . . . . . . . .

(b)  . . . . . . . . . . . . . . . . . .
(c) . . . . . . . . . . . . . . . . . . .
(d)  . . . . . . . . . . . . . . . . . . .
(e)  . . . . . . . . . . . . . . . . . . .

Rule 3.7  . . . . . . . . . . . . . . . . . .
Rule 3.8(a)-(d)  . . . . . . . . . . . . .

(e) . . . . . . . . . . . . . . . . . . .
(f ) . . . . . . . . . . . . . . . . . . .
(g) . . . . . . . . . . . . . . . . . . .

Rule 4.1  . . . . . . . . . . . . . . . . . .
Rule 4.2  . . . . . . . . . . . . . . . . . .
Rule 4.3  . . . . . . . . . . . . . . . . . .
Rule 4.4  . . . . . . . . . . . . . . . . . .
Rule 5.1  . . . . . . . . . . . . . . . . . .
Rule 5.2  . . . . . . . . . . . . . . . . . .
Rule 5.3  . . . . . . . . . . . . . . . . . .
Rule 5.4  . . . . . . . . . . . . . . . . . .
Rule 5.5(a)  . . . . . . . . . . . . . . . .

(b)  . . . . . . . . . . . . . . . . . .
(c) . . . . . . . . . . . . . . . . . . .
(d)  . . . . . . . . . . . . . . . . . .

Rule 5.6  . . . . . . . . . . . . . . . . . .
Rule 6.1    Reserved . . . . . . . . .
Rule 6.2    Reserved . . . . . . . . .

1997  Revised  Rules
of  Professional

Conduct

2003  Revised  Rules
of  Professional

Conduct

(b)(6)
(b)(7)
(b)(8)
(b)(9)

Rule 1.16(c)-(d)
Rule 1.17
Rule 1.19
Rule 2.1
*
Rule 2.3
Rule 3.1
Rule 3.2
Rule 3.3(a)(1)

*
(a)(2)
(a)(3)
(c)
*
(d)

Rule 3.4
Rule 3.5
Rule 3.6(a)

*
(b)
(e)
*

Rule 3.7
Rule 3.8(a)-(d)

*
(e)
(f )

Rule 4.1
Rule 4.2
Rule 4.3
Rule 4.4
Rule 5.1
Rule 5.2
Rule 5.3
Rule 5.4
Rule 5.5(a)

(d)
(e)
(f )

Rule 5.6
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Rule 6.3  . . . . . . . . . . . . . . . . . .
Rule 6.4  . . . . . . . . . . . . . . . . . .
Rule 6.5  . . . . . . . . . . . . . . . . . .
Rule 7.1  . . . . . . . . . . . . . . . . . .
Rule 7.2(a)  . . . . . . . . . . . . . . . .

(b)  . . . . . . . . . . . . . . . . . .
(c) . . . . . . . . . . . . . . . . . . .
(d)  . . . . . . . . . . . . . . . . . .
(e) . . . . . . . . . . . . . . . . . . .

Rule 7.3  . . . . . . . . . . . . . . . . . .
Rule 7.4  . . . . . . . . . . . . . . . . . .
Rule 7.5(a)-(e)  . . . . . . . . . . . . .

(f ) . . . . . . . . . . . . . . . . . . .
Rule 8.1  . . . . . . . . . . . . . . . . . .
Rule 8.2  . . . . . . . . . . . . . . . . . .
Rule 8.3  . . . . . . . . . . . . . . . . . .
Rule 8.4  . . . . . . . . . . . . . . . . . .
Rule 8.5(a)-(b)(2)  . . . . . . . . . . .

(b)(2)(A)-(B)  . . . . . . . . . .

1997  Revised  Rules
of  Professional

Conduct

2003  Revised  Rules
of  Professional

Conduct

Rule 6.3
Rule 6.4
Rule 6.6
Rule 7.1
Rule 7.2(a)
*
(c)
(b)
(d)
Rule 7.3
Rule 7.4
Rule 7.5(a)-(e)
*
Rule 8.1
Rule 8.2
Rule 8.3
Rule 8.4
Rule 8.5(a)-(b)(2)
*

Correlation Table 2: 1997 Revised Rules of Professional Conduct and 1985
Rules of Professional Conduct (Superceded)

1997  Revised  Rules
of  Professional
Conduct

Superseded  Rules  of
Professional  Conduct
(1985)

1997  Revised  Rules
of  Professional
Conduct

Superseded  Rules  of
Professional  Conduct
(1985)

Rule 1.1  . . . . . . . . . . . . .
Rule 1.2(a)(1) . . . . . . . . .

(a)(2) . . . . . . . .
(a)(3) . . . . . . . .
(b)  . . . . . . . . . .
(c)  . . . . . . . . . .
(d)  . . . . . . . . . .
(e)  . . . . . . . . . .

Rule 1.3  . . . . . . . . . . . . .
Rule 1.4  . . . . . . . . . . . . .
Rule 1.5(a) - (b)  . . . . . . .

(c)  . . . . . . . . . .
(d) - (f )  . . . . . .

Rule 1.6(a) - (b)  . . . . . . .
(c)  . . . . . . . . . .
(d)(1) - (4)  . . .
(d)(5)  . . . . . . .
(d)(6) - (7)  . . .

Rule 1.7  . . . . . . . . . . . . .

Rule 6(a)
Rule 7.1(c)(1)

(a)(1)
(b)(1)

*       
(b)(3)
(a)(4)
(c)(2)

Rule 6(b)(3)
Rule 6(b)(1) - (2)
Rule 2.6(a) - (b)
* 

(c) - (e)
Rule 4(a)

(b)
(c)(1) - (4)

*  
(c)(5) - (6)

Rule 5.1(a) - (c)

Rule 1.8(a)  . . . . . . . . . . .
(b)  . . . . . . . . . .
(c)  . . . . . . . . . .
(d)  . . . . . . . . . .
(e)  . . . . . . . . . .
(f )  . . . . . . . . . .
(g)  . . . . . . . . . .
(h)  . . . . . . . . . .
(i)  . . . . . . . . . .
(j)  . . . . . . . . . .

Rule 1.9(a)  . . . . . . . . . . .
(b)  . . . . . . . . . .
(c)  . . . . . . . . . .

Rule 1.10(a)  . . . . . . . . . .
(b) - (c)  . . . . .

Rule 1.11  . . . . . . . . . . . .
Rule 1.12  . . . . . . . . . . . .
Rule 1.13(a)  . . . . . . . . . .

(b) - (e)  . . . . .

Rule 5.4(a)
(c)

Rule 5.5
Rule 5.4(b)
Rule 5.3(b)
Rule 5.6
Rule 5.7
Rule 5.8
Rule 5.9
Rule 5.3(a)
Rule 5.1(d)
Rule 5.11(b)
*
Rule 5.11(a)

(c) - (d)
Rule 9.1
Rule 9.2
Rule 5.10
*
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Rule 1.14  . . . . . . . . . . . .
Rule 1.15-1  . . . . . . . . . .
Rule 1.15-2  . . . . . . . . . .
Rule 1.15-3  . . . . . . . . . .
Rule 1.16(a)(1) . . . . . . . .

(a)(2) . . . . . . .
(a)(3) - (4)  . .

Rule 1.16(b)(1)  . . . . . . .
(b)(2)  . . . . . .
(b)(3)  . . . . . .
(b)(4)  . . . . . .
(b)(5)  . . . . . .
(b)(6)  . . . . . .
(b)(7)  . . . . . .
(c) - (d)  . . . . .

Rule 1.17  . . . . . . . . . . . .
Rule 1.18  . . . . . . . . . . . .
Rule 2.1  . . . . . . . . . . . . .
Rule 2.2  . . . . . . . . . . . . .
Rule 2.3  . . . . . . . . . . . . .
Rule 3.1  . . . . . . . . . . . . .
Rule 3.2  . . . . . . . . . . . . .
Rule 3.3(a)(1) . . . . . . . . .

(a)(2) . . . . . . . .
(a)(3) . . . . . . . .
(a)(4) . . . . . . . .
(b) - (d) . . . . . .

Rule 3.4(a)  . . . . . . . . . . .
(b)  . . . . . . . . . .
(c)  . . . . . . . . . .
(d)  . . . . . . . . . .
(e)  . . . . . . . . . .
(f )  . . . . . . . . . .

Rule 3.5(a)(1) . . . . . . . . .
(a)(2) . . . . . . . .
(a)(3) . . . . . . . .
(a)(4) . . . . . . . .
(a)(5) . . . . . . . .
(b) - (c)  . . . . . .

Rule 3.6  . . . . . . . . . . . . .
Rule 3.7(a)  . . . . . . . . . . .

(b)  . . . . . . . . . .
Rule 3.8(a) - (e)  . . . . . . .

(f ) - (g)  . . . . . .
Rule 4.1  . . . . . . . . . . . . .
Rule 4.2(a)  . . . . . . . . . . .

(b)  . . . . . . . . . .
Rule 4.3  . . . . . . . . . . . . .
Rule 4.4  . . . . . . . . . . . . .
Rule 5.1  . . . . . . . . . . . . .
Rule 5.2  . . . . . . . . . . . . .
Rule 5.3  . . . . . . . . . . . . .
Rule 5.4(a)(1) . . . . . . . . .

(a)(2) . . . . . . . .

1997  Revised  Rules
of  Professional
Conduct

Superseded  Rules  of
Professional  Conduct
(1985)

1997  Revised  Rules
of  Professional
Conduct

Superseded  Rules  of
Professional  Conduct
(1985)  

(a)(3) - (4)  . . .
Rule 5.4(b) - (d)  . . . . . .
Rule 5.5(a)  . . . . . . . . . . .

(b) . . . . . . . . . .
(c) - (d) . . . . . .

Rule 5.6  . . . . . . . . . . . . .
Rule 6.1    Reserved . . . .
Rule 6.2    Reserved . . . .
Rule 6.3  . . . . . . . . . . . . .
Rule 6.4  . . . . . . . . . . . . .
Rule 6.5  . . . . . . . . . . . . .
Rule 7.1  . . . . . . . . . . . . .
Rule 7.2(a) - (b) . . . . . . .

(c)  . . . . . . . . . .
(d)(1)  . . . . . . .
(d)(2)  . . . . . . .
(e)(1) . . . . . . . .
(e)(2) . . . . . . . .
(e)(3) . . . . . . . .
(e)(4) . . . . . . . .
(e)(5) . . . . . . . .
(e)(6) . . . . . . . .
(e)(7)(i) . . . . . .
(e)(7)(ii)  . . . . .

Rule 7.3  . . . . . . . . . . . . .
Rule 7.4(a)  . . . . . . . . . . .

(b) - (c)  . . . . . .
Rule 7.5  . . . . . . . . . . . . .
Rule 8.1  . . . . . . . . . . . . .
Rule 8.2  . . . . . . . . . . . . .
Rule 8.3  . . . . . . . . . . . . .
Rule 8.4(a) - (f )  . . . . . . .

(g)  . . . . . . . . . .
Rule 8.5  . . . . . . . . . . . . .

*
Rule 10.1
Rule 10.2
Rule 10.3
Rule 2.8(b)(2)

(b)(1)
(b)(3) - (4)

Rule 2.8(c)(5)
(c)(1)(G); (c)(1)(B)
(c)(1)(E)
(c)(1)(F)
(c)(1)(D)
(c)(1)(A)
(c)(6)
(a)(1) - (3)

*
*
*
*
*
Rule 7.2(a)(1) - (2)
*
Rule 7.2(a)(4)

See 7.2(a)(8)
Rule 7.6(b)(1)         
Rule 7.2(a)(5) - (6);  see also 7.2(b)
*
Rule 7.2(a)(7)
Rule 7.9(a) - (c)
Rule 7.6(a)
*
Rule 7.6(c)(1) - (4)
Rule 7.9(d)
See Rule 7.10(a); Rule 7.8
Rule 7.8(a) - (b)
Rule 7.10(b)
Rule 7.6(c)(5) - (8)
Rule 7.8(d)
Rule 7.8(f) - (g)
Rule 7.7
Rule 5.2(a)
*
Rule 7.3
*
*
Rule 7.4(1)
*
Rule 7.4(2) - (3)
*
*
*
Rule 3.3

Rule 3.2(a)
*

Rule 3.2(b) - (c)
*
Rule 3.1(b)

(a)
(c) - (d)

Rule 2.7

*
*
Rule 8.1
Rule 2.1
Rule 2.2(a) - (b)

(e)
(c)

*              
(d)
(c)(3)
(c)(1) - (2)

See (c)(3)
(c)(4)

*              
(c)(5)(B)

*              
Rule 2.4
*
Rule 2.5(a) - (b)
Rule 2.3
Rule 1.1
Rule 8.2
Rule 1.3
Rule 1.2
*
*
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Rule 8.1  . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 8.4(a) - (f )  . . . . . . . . . . . . . . . . . . .
Rule 8.3  . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 7.1  . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 7.2(a) - (b)  . . . . . . . . . . . . . . . . . . .

(d)(1) . . . . . . . . . . . . . . . . . . . .
(e)(3)  . . . . . . . . . . . . . . . . . . . .
(e)(3)  . . . . . . . . . . . . . . . . . . . .
(e)(2); see (e)(4)  . . . . . . . . . . . .
(e)(5)  . . . . . . . . . . . . . . . . . . . .

*  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
(e)(7)(i)  . . . . . . . . . . . . . . . . . .

*  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
(e)(1)  . . . . . . . . . . . . . . . . . . . .
(c)  . . . . . . . . . . . . . . . . . . . . . .

Rule 7.5  . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 7.3  . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 7.4(b)  . . . . . . . . . . . . . . . . . . . . . . .

(c)(1) - (3)  . . . . . . . . . . . . . . . .
Rule 1.5(a) - (b)  . . . . . . . . . . . . . . . . . . .

(d)(1) - (2)  . . . . . . . . . . . . . . .
(e) - (f )  . . . . . . . . . . . . . . . . . .

Rule 5.6  . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 1.16(c)  . . . . . . . . . . . . . . . . . . . . . .

(d)  . . . . . . . . . . . . . . . . . . . . .
(a)(2) . . . . . . . . . . . . . . . . . . .
(a)(1) . . . . . . . . . . . . . . . . . . .
(a)(3) - (4) . . . . . . . . . . . . . . .
(b)(6)  . . . . . . . . . . . . . . . . . .
(b)(2)  . . . . . . . . . . . . . . . . . .
(b)(3)  . . . . . . . . . . . . . . . . . .
(b)(5)  . . . . . . . . . . . . . . . . . .
(b)(3)  . . . . . . . . . . . . . . . . . .
(b)(4)  . . . . . . . . . . . . . . . . . .
(b)(2)  . . . . . . . . . . . . . . . . . .

*  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
(b)(1)  . . . . . . . . . . . . . . . . . .
(b)(7)  . . . . . . . . . . . . . . . . . .

Rule 5.5(b)  . . . . . . . . . . . . . . . . . . . . . . .
(a)  . . . . . . . . . . . . . . . . . . . . . .
(c) - (d)  . . . . . . . . . . . . . . . . . .

Rule 5.4(a)(1)  . . . . . . . . . . . . . . . . . . . . .
Rule 5.4(a)(3)  . . . . . . . . . . . . . . . . . . . . .

(a)(4)  . . . . . . . . . . . . . . . . . . . .
Rule 5.3  . . . . . . . . . . . . . . . . . . . . . . . . .

DR1-101
DR1-102
DR1-103
DR2-101
DR2-103
*
*
*
*
*
*
*
*
*
*
DR2-102
DR2-103(A)
DR2-105
*
DR2-106
*
DR2-107
*
DR2-110
*
*
*
*
*
*
*
*
*
*
*
*
*
*
DR3-101
*
*
DR3-102
*
*
*

Correlation Table 3: 1985 Rules of Professional Conduct (Superceded), 1997
Revised Rules of Professional Conduct, and 1973 Code of Professional

Responsibility (Superceded)

1997  Revised  Rules  of
Professional  Conduct

Superseded  1985  Rules  of
Professional  Conduct

Superseded  1973  Code  of
Professional  Responsibility  

Rule 1.1  . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 1.2  . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 1.3  . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 2.1  . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 2.2(a) - (b)  . . . . . . . . . . . . . . . . . . . .

(c)  . . . . . . . . . . . . . . . . . . . . . . .
(c)(1) . . . . . . . . . . . . . . . . . . . . .
(c)(2) . . . . . . . . . . . . . . . . . . . . .
(c)(3) . . . . . . . . . . . . . . . . . . . . .
(c)(4) . . . . . . . . . . . . . . . . . . . . .
(c)(5)(A)  . . . . . . . . . . . . . . . . . .
(c)(5)(B)  . . . . . . . . . . . . . . . . . .
(c)(5)(C)  . . . . . . . . . . . . . . . . . .
(d) . . . . . . . . . . . . . . . . . . . . . . .
(e)  . . . . . . . . . . . . . . . . . . . . . . .

Rule 2.3  . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 2.4  . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 2.5(a)  . . . . . . . . . . . . . . . . . . . . . . . .

(b)(1) - (3)  . . . . . . . . . . . . . . . .
Rule 2.6(a) - (b)  . . . . . . . . . . . . . . . . . . . .

(c)  . . . . . . . . . . . . . . . . . . . . . . .
(d) - (e)  . . . . . . . . . . . . . . . . . . .

Rule 2.7  . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 2.8(a)(1) . . . . . . . . . . . . . . . . . . . . . .

(a)(2) - (3)  . . . . . . . . . . . . . . . .
(b)(1)  . . . . . . . . . . . . . . . . . . . .
(b)(2)  . . . . . . . . . . . . . . . . . . . .
(b)(3) - (4)  . . . . . . . . . . . . . . . .
(c)(1)(A)     . . . . . . . . . . . . . . . .
(c)(1)(B)  . . . . . . . . . . . . . . . . . .
(c)(1)(C)  . . . . . . . . . . . . . . . . . .
(c)(1)(D) . . . . . . . . . . . . . . . . . .
(c)(1)(E)  . . . . . . . . . . . . . . . . . .
(c)(1)(F)  . . . . . . . . . . . . . . . . . .
(c)(1)(G) . . . . . . . . . . . . . . . . . .
(c)(2) - (4)  . . . . . . . . . . . . . . . .
(c)(5) . . . . . . . . . . . . . . . . . . . . .
(c)(6) . . . . . . . . . . . . . . . . . . . . .

Rule 3.1(a)  . . . . . . . . . . . . . . . . . . . . . . . .
(b) . . . . . . . . . . . . . . . . . . . . . . .
(c) - (d)  . . . . . . . . . . . . . . . . . . .

Rule 3.2(a)  . . . . . . . . . . . . . . . . . . . . . . . .
(b)  . . . . . . . . . . . . . . . . . . . . . . . .
(c)  . . . . . . . . . . . . . . . . . . . . . . . .

Rule 3.3  . . . . . . . . . . . . . . . . . . . . . . . . . .
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1997  Revised  Rules  of
Professional  Conduct  

Superseded  1985  Rules  of
Professional  Conduct    

Superseded  1973  Code  of
Professional  Responsibility  

Rule 1.6(a) - (b) . . . . . . . . . . . . . . . . . . .
(c)(1) - (3)  . . . . . . . . . . . . . . .
(d)(1) - (4)  . . . . . . . . . . . . . . .
(d)(6) - (7)  . . . . . . . . . . . . . . .

Rule 1.7 . . . . . . . . . . . . . . . . . . . . . . . . .
* . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 1.9(a) . . . . . . . . . . . . . . . . . . . . . . .
Rule 3.7(a) . . . . . . . . . . . . . . . . . . . . . . .
* . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 1.8(j)  . . . . . . . . . . . . . . . . . . . . . . .

(e) . . . . . . . . . . . . . . . . . . . . . .
Rule 1.8(a) . . . . . . . . . . . . . . . . . . . . . . .

(d)  . . . . . . . . . . . . . . . . . . . . .
(b)  . . . . . . . . . . . . . . . . . . . . .

Rule 1.8(c) . . . . . . . . . . . . . . . . . . . . . . .
Rule 1.8(f) . . . . . . . . . . . . . . . . . . . . . . .
Rule 1.8(g) . . . . . . . . . . . . . . . . . . . . . . .
Rule 1.8(h)  . . . . . . . . . . . . . . . . . . . . . .
Rule 1.8(i)  . . . . . . . . . . . . . . . . . . . . . . .
Rule 1.13(a) . . . . . . . . . . . . . . . . . . . . . .
Rule 1.10(a) . . . . . . . . . . . . . . . . . . . . . .
Rule 1.9(b)  . . . . . . . . . . . . . . . . . . . . . .
Rule 1.10(b)  . . . . . . . . . . . . . . . . . . . . .

(c) . . . . . . . . . . . . . . . . . . . . .
Rule 1.1(a) - (b) . . . . . . . . . . . . . . . . . . .
Rule 1.4(a) . . . . . . . . . . . . . . . . . . . . . . .

(b)  . . . . . . . . . . . . . . . . . . . . .
Rule 1.3 . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 1.2(a) . . . . . . . . . . . . . . . . . . . . . . .
* . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(d)  . . . . . . . . . . . . . . . . . . . . .
(a)(3)  . . . . . . . . . . . . . . . . . . .

* . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
(c) . . . . . . . . . . . . . . . . . . . . . .
(a)(1)  . . . . . . . . . . . . . . . . . . .
(e) . . . . . . . . . . . . . . . . . . . . . .

Rule 3.1; see 1.16(a)(2)  . . . . . . . . . . . . .
* . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
* . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 3.3(a)(1)  . . . . . . . . . . . . . . . . . . . .

(a)(4)  . . . . . . . . . . . . . . . . . . .
Rule 3.3(a)(4)  . . . . . . . . . . . . . . . . . . . .
Rule 3.4(a) . . . . . . . . . . . . . . . . . . . . . . .
See Rule 3.3(a)(2)  . . . . . . . . . . . . . . . . .
Rule 3.3(a)(4)  . . . . . . . . . . . . . . . . . . . .
Rule 3.8(a) - (e)  . . . . . . . . . . . . . . . . . . .
Rule 4.2(a) . . . . . . . . . . . . . . . . . . . . . . .
Rule 4.3(1) - (2)  . . . . . . . . . . . . . . . . . .
* . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 3.4(c) . . . . . . . . . . . . . . . . . . . . . . .
Rule 3.3(a)(3)  . . . . . . . . . . . . . . . . . . . .
* . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 3.4(e) . . . . . . . . . . . . . . . . . . . . . . .
Rule 3.5(a)(4)(i)  . . . . . . . . . . . . . . . . . .

DR4-101
*
*
*
DR5-101(A)
DR5-105
*
DR5-101(B)
DR5-102
DR5-103
*
DR5-104
*
*
*
DR5-107
DR5-106
DR6-102
*
*
*
*
*
*
DR6-101
*
*
*
DR7-101
*
*
*
*
*
*
*
DR2-109
DR7-102
*
*
*
*
*
*
*
DR7-103
DR7-104
*
DR7-105
DR7-106
*
*
*
*

Rule 4(a)  . . . . . . . . . . . . . . . . . . . . . . . . . .
(b)(1) - (3)  . . . . . . . . . . . . . . . . . . .
(c)(1) - (4) . . . . . . . . . . . . . . . . . . .

(c)(5) - (6)  . . . . . . . . . . . . . . . . . . .
Rule 5.1(a) - (c)  . . . . . . . . . . . . . . . . . . . . .
*  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(d) . . . . . . . . . . . . . . . . . . . . . . . .
Rule 5.2(a)  . . . . . . . . . . . . . . . . . . . . . . . . .

(b) - (c)  . . . . . . . . . . . . . . . . . . . .
Rule 5.3(a)  . . . . . . . . . . . . . . . . . . . . . . . . .

(b) . . . . . . . . . . . . . . . . . . . . . . . .
Rule 5.4(a)  . . . . . . . . . . . . . . . . . . . . . . . . .

(b) . . . . . . . . . . . . . . . . . . . . . . . .
(c)  . . . . . . . . . . . . . . . . . . . . . . . .

Rule 5.5  . . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 5.6  . . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 5.7  . . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 5.8  . . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 5.9  . . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 5.10  . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 5.11(a)  . . . . . . . . . . . . . . . . . . . . . . . .

(b)  . . . . . . . . . . . . . . . . . . . . . .
(c) . . . . . . . . . . . . . . . . . . . . . . .
(d)  . . . . . . . . . . . . . . . . . . . . . .

Rule 6(a)(1) - (2)  . . . . . . . . . . . . . . . . . . . .
(b)(1)  . . . . . . . . . . . . . . . . . . . . . .
(b)(2)  . . . . . . . . . . . . . . . . . . . . . .
(b)(3)  . . . . . . . . . . . . . . . . . . . . . .

Rule 7.1(a)(1)  . . . . . . . . . . . . . . . . . . . . . .
(a)(2) - (3)  . . . . . . . . . . . . . . . . .
(a)(4)  . . . . . . . . . . . . . . . . . . . . .
(b)(1)  . . . . . . . . . . . . . . . . . . . . .
(b)(2)  . . . . . . . . . . . . . . . . . . . . .
(b)(3)  . . . . . . . . . . . . . . . . . . . . .
(c)(1)  . . . . . . . . . . . . . . . . . . . . .
(c)(2)  . . . . . . . . . . . . . . . . . . . . .

Rule 7.2(a)(1) - (2)  . . . . . . . . . . . . . . . . . .
*  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(a)(3)  . . . . . . . . . . . . . . . . . . . . .
(a)(4)  . . . . . . . . . . . . . . . . . . . . .
(a)(5)  . . . . . . . . . . . . . . . . . . . . .
(a)(6)  . . . . . . . . . . . . . . . . . . . . .
(a)(7)  . . . . . . . . . . . . . . . . . . . . .
(a)(8) - (9)  . . . . . . . . . . . . . . . . .
(b) . . . . . . . . . . . . . . . . . . . . . . . .

Rule 7.3  . . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 7.4(1) . . . . . . . . . . . . . . . . . . . . . . . . .

(2) - (3) . . . . . . . . . . . . . . . . . . . .
Rule 7.5  . . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 7.6(a)  . . . . . . . . . . . . . . . . . . . . . . . . .

(b)(1)  . . . . . . . . . . . . . . . . . . . . .
(b)(2)  . . . . . . . . . . . . . . . . . . . . .
(c)(1) - (4)  . . . . . . . . . . . . . . . . .
(c)(5)  . . . . . . . . . . . . . . . . . . . . .



page 151The 2004 North Carolina State Bar Lawyer’s Handbook

1997  Revised  Rules  of
Professional  Conduct  

Superseded  1985  Rules  of
Professional  Conduct  

Superseded  1973  Code  of
Professional  Responsibility  

(a)(4)(ii)  . . . . . . . . . . . . . . . . .
(a)(4)(iii)  . . . . . . . . . . . . . . . .
(a)(4)  . . . . . . . . . . . . . . . . . . .

Rule 3.6 . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 3.5(a)(2)  . . . . . . . . . . . . . . . . . . . .
* . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(a)(5)  . . . . . . . . . . . . . . . . . . .
*          . . . . . . . . . . . . . . . . . . . . . . . . . .
Rule 3.5(b)  . . . . . . . . . . . . . . . . . . . . . .

(c) . . . . . . . . . . . . . . . . . . . . . .
Rule 3.4(b)  . . . . . . . . . . . . . . . . . . . . . .

(f ) . . . . . . . . . . . . . . . . . . . . . .
See Rule 3.5(a)(1)  . . . . . . . . . . . . . . . . .

(a)(3)  . . . . . . . . . . . . . . . . . . .
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Editor’s  Note
The official ethics opinions of the North Carolina State Bar follow this

note. There are 252 "RPC" opinions which were promulgated under the super-
seded 1985 Rules of Professional Conduct (effective from January 1, 1986,
until July 24, 1997). The ethics opinions adopted under the Revised Rules of
Professional Conduct (effective from July 25, 1997) follow the RPC’s and are
designated as "Formal Ethics Opinions" or "FEO’s." Each RPC bears the iden-
tifying number assigned to it at the time of its initial publication in the Journal,
the State Bar's quarterly publication. The Formal Ethics Opinions, on the
other hand, are identified by the year of initial publication in the Journal and
are numbered serially.  

After the designation for each RPC and FEO opinion, you will find the
specific day upon which the Council of the North Carolina State Bar adopted
the opinion, a topical headnote, a short summary of the opinion, and the full
text of the opinion itself. Please note that the head note and the summary are
unofficial and provided only as research aids. Editor's notes are provided for
some opinions. These notes provide information on the genesis of the opinion
or references to related opinions and rules.

Although the RPC’s were adopted under the superseded 1985 Rules of
Professional Conduct and some of the FEO’s were adopted under the Revised
Rules of Professional Conduct prior to their comprehensive amendment in
2003, they still provide guidance on issues of professional conduct except to the
extent that a particular opinion is overruled by a subsequent opinion or by a
provision of the current Revised Rules of Professional Conduct. A researcher
should check the text of the current Revised Rules as well as the index that fol-
lows the opinions to be sure that all subsequent history is considered. During
the year following the publication of the Handbook, a researcher should also
check all intervening editions of the State Bar Journal or the State Bar website,
www.ncstatebar.org, for more recently adopted ethics opinions.

RPC  1
January 17, 1986

Bail-BBondsman  Investigator
Opinion rules that a lawyer may not employ a bail-bondsman as regular part-

time investigator.

Inquiry:
Attorney A is a licensed attorney in private practice in North Carolina.

Attorney A would like to hire B as a part-time private investigator. B currently
works both as a licensed private investigator and a licensed bail-bondsman.
Attorney A wishes to enter into a contractual arrangement by which he would
pay B a set monthly fee for private investigation services.

Attorney A has never received a client as a result of B’s bail-bond business.
He has asked B to write bonds for 4 or 5 clients, and B has done so on all but
one of those occasions. Attorney A has no other connection with B’s bail-bond
business and does not anticipate any change in that situation.

B wishes to retain his bail-bond license and to continue to work part-time
as a bail-bondsman. If Attorney A retains B on a regular basis as a part-time
investigator, B’s bail-bond business would remain entirely separate and inde-
pendent of Attorney A’s legal practice except that Attorney A would probably,
on occasion, request that B write a bail-bond for one of Attorney A’s clients.
Attorney A would have nothing else to do with B’s bail-bond business and
would observe strictly the prohibition of an attorney’s owning or operating a
bail-bond business.

May Attorney A ethically enter into a contractual relationship with B for
regular part-time private investigation services under the conditions set out
above? If so, may Attorney A list him on his letterhead as a licensed private
investigator on Attorney A’s staff?

Opinion
No. The proposed contractual relationship gives an appearance of impro-

priety.

RPC  2
January 17, 1986

Contingent  Fees  in  Child-SSupport  Cases
Opinion rules that a lawyer may charge a contingent fee to recover child sup-

port payments.

Inquiry:
A and B were formerly married and are the parents of C. A has custody of

C pursuant to court order. B is required by court order to make specific child
support payments, but B is currently in arrears in his child support payments
in a definite sum.

May Lawyer L ethically represent A in a child support enforcement action
against B upon a fee contract specifying an agreed percentage of such monies
collected?

Opinion:
Lawyer L’s proposal for a fee arrangement with A contemplates a contingent

fee payable upon collection of specific amounts of past due child support pay-
ments. Rule 2.6(a) prohibits an illegal fee arrangement or collection of an ille-
gal or clearly excessive fee. Numerous factors are to be considered in determin-
ing whether a fee is excessive. Contingent fees are only explicitly prohibited in
criminal cases. Rule 2.6(c). Contingent fees also appear to be prohibited in
North Carolina, as a result of a decision of the North Carolina Court of
Appeals, if the contract makes the fee contingent upon procuring a divorce or
upon the amount of alimony and/or property awarded in a divorce case.
Thompson v. Thompson, 70 N.C. App. 147, 319 S.E.2d 315 (1984), rev. on
other grounds, 313 N.C. 313, 328 S.E.2d 288 (1985).

Many jurisdictions, like North Carolina, hold contingent fee arrangements
in domestic relations actions void as against public policy where the fee is con-
tingent upon procuring a divorce or the amount of alimony or child support
payments, or property settlement in lieu thereof, to be awarded. See Speiser,
Attorneys’ Fees §2:6 (1973). However, most jurisdictions which have consid-
ered the issue of contingent fees for attorney efforts to collect specific amounts
of past due support payments owed pursuant to contract or prior court order
have concluded that such arrangements do not violate the public policy pro-
hibiting contingent fee contracts in divorce actions based upon the amount of
alimony or child support to be awarded or on a property settlement in lieu
thereof. Bar organizations reaching these conclusions include Florida (See
Lawyers’ Manual on Professional Conduct 801:2501), the Birmingham Bar
Association (See Lawyers’ Manual on Professional Conduct (801:1103), and
New York County Bar Organization (See Lawyers’ Manual on Professional
Conduct 280).

A lawyer is not necessarily prohibited from entering into a contingent fee
arrangement for collection of liquidated amounts of past due support.
However, the lawyer must always keep in mind the prohibition against enter-
ing into an agreement for, charging, or collecting an excessive fee and the fac-
tors listed in Rule 2.6(b). If, for example, collection of the past due child sup-
port appears to be relatively simple and assured because of known assets or gar-
nishment procedures available to lawyer L’s client, a contingent fee may be
inappropriate as resulting in an excessive fee in view of the time and labor
involved, novelty and difficulty or lack thereof of the questions involved, skill
necessary to perform the legal service properly, likelihood or lack thereof that
acceptance of the employment will preclude other employment by the attor-
ney, fee normally charged for similar circumstances, and other factors. The
attorney may need to charge a significantly smaller percentage than in cases,
such as personal injury actions, where any recovery at all or the amount likely
to be recovered may be highly speculative. Where a client is currently unable

Ethics Opinions
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to pay an attorney for services in collecting child support or alimony payments,
which have been reduced to a sum certain and are currently in arrears, an attor-
ney may wish to enter into an agreement by which the client simply defers pay-
ment until a later date with an interest charge where the procedures involved
are neither novel nor unduly difficult and where known assets or attachment
or garnishment procedures are apparently available for collection on the past
due support payments. Alternatively, a contingent fee contract might provide
for a substantially smaller percentage of the amount collected than in other
types of contingency cases.

Lawyer L is not automatically prohibited from entering into a contingent
fee arrangement with A in a child support enforcement action against B in the
action for collection of specific past due child support payments, but may wish
to consider whether a contingent fee arrangement will result in or may result
in an excessive fee, at least if the agreement is for the usual percentage in cases
handled on a contingent fee basis where success or the amount to be obtained
may be far more speculative.

RPC  3
April 18, 1986

Lawyer  as  Trustee
Opinion rules that lawyer may act as Trustee after having represented the seller.

Inquiry:
Attorney A is the Trustee under a Purchase Money Deed of Trust securing

a Purchase Money Note representing part of the purchase price of a tract of
land sold by Seller to Buyer. Attorney A represented Seller in the negotiations
concerning the Note and Deed of Trust prior to closing. Attorney B represent-
ed Buyer throughout these negotiations and continues to do so. Attorney A
was named as Trustee in the Purchase Money Deed of Trust, which was duly
recorded.

Subsequently, Seller instructed Attorney A to commence foreclosure pro-
ceedings as Trustee, which Attorney A did. Attorney A instructed Seller to
retain separate counsel. Seller is now represented by Attorney C. Buyer was
served with notice of the foreclosure proceeding, and a hearing was duly held
before the Clerk of Superior Court. As Trustee, Attorney A took no active role
at the hearing. Attorney C presented the evidence on behalf of the Seller while
Attorney B, representing Buyer, contested the foreclosure, disputing that
default existed and arguing for a different interpretation of the documents.

At the foreclosure hearing, Attorney B filed a Motion to have Attorney A
disqualified and removed as Trustee, citing Attorney A’s prior representation of
Seller at closing, his continued representation of Seller thereafter, his participa-
tion in negotiation of the documents now in dispute, a general appearance of
impropriety, and an alleged duty of the Trustee to determine the existence of
default in an impartial manner.

Does Attorney A, as Trustee, in fact have a duty to investigate the facts sup-
porting the alleged existence of default, or make any determination of default
in such capacity, other than his ministerial duties involving commencement of
the proceeding, service on the appropriate parties, and conducting the public
sale as so ordered by the Court? Under these circumstances, must Attorney A
resign as Trustee from a contested foreclosure hearing by reason of his prior rep-
resentation of Seller at closing, his participation in the negotiation of the doc-
uments in dispute, his subsequent continual representation of the Seller on
other unrelated matters, or a general appearance of impropriety by reason of
his prior representation of Seller?

Opinion:
Precise definition of the duties of the Trustee require a legal interpretation,

not within the realm of the Ethics Committee or the North Carolina State Bar.
Prior opinions considering the situation of the attorney who represented one
of the parties to a transaction and who is also Trustee have required the attor-
ney either to resign as Trustee if he wishes to represent his client in a contested
foreclosure proceeding or related proceedings or to continue serving as Trustee
without representing any party once the foreclosure proceeding becomes con-
tested, in the foreclosure proceeding itself or in related proceedings. See CPR's
305, 297, 220, 201, 166, 137, and 94. These CPR's have recognized that the
Trustee owes a duty of impartiality to both parties which is inconsistent with
representing one of the parties in a contested proceeding. However, no prior

opinion has held that the Trustee may not serve as Trustee because of prior rep-
resentation of one of the parties where he does not continue to represent either
party in the contested foreclosure or related proceedings. Generally, when an
attorney is required to withdraw from representation or from a fiduciary role,
it is either because of concerns of confidences of the client under Rule 4 and
its predecessors or because of conflicts of interest under Rule 5.1 or its prede-
cessors where the attorney would be put in the position of inconsistent roles or
obligations at the same time or in the same proceeding. Since neither of those
circumstances exist, and the rules do not appear to be directly relevant by their
terms or with regard to their purposes, Attorney A is not ethically prohibited
from continuing to serve as Trustee in a contested foreclosure matter, despite
his prior representation of Seller, where he does not currently represent Seller
in the foreclosure or related proceedings. This opinion does not attempt to
interpret statutory or case law as to the duties of the Trustee or any legal restric-
tions upon his eligibility to serve as Trustee.

RPC  4
April 18, 1986

Handling  of  Client  Money  by  Public  Defender
Opinion rules that money belonging to an incarcerated client may be handled

by the Public Defender as a favor and must be deposited into a trust account.

Inquiry:
Attorney A works in the office of a Public Defender in one of the Judicial

Districts in North Carolina. The Public Defender’s office does not maintain
bank accounts or trust accounts of any kind. From time to time, clients in jail
request that lawyers in the Public Defender’s Office “do them a favor” such as
getting a check cashed, sending a money order, or cashing a money order.
Attorney A is sometimes asked by a client in jail to cash a check payable to and
endorsed by the client and return the proceeds to the client. Attorney A is
sometimes asked also by a client in jail to take a sum of money provided by the
client to purchase a money order payable to a relative of the client. Attorney A
may also be asked by a client in jail to have a relative or friend of the client send
a money order payable to the attorney and then to pay the proceeds of the
money order to the client.

May Attorney A perform any of these services for a client in jail? If so, what
accounting procedures are necessary? Would a trust account be required?

Opinion:
Nothing in the Rules of Professional Conduct prohibits an attorney from

performing a favor for his clients such as cashing a money order, purchasing a
money order, or cashing a check for him. Rule 10.1(c) requires an attorney to
deposit all money or funds received from a client or from a third party to be
delivered to a client into a trust account and then make all disbursements as
appropriate, from that trust account.

RPC  5
April 18, 1986

The  Lawyer  as  “Doctor”
Opinion rules that attorney holding a Juris Doctor degree may not on that basis

refer to himself as holding a Doctorate or use the term “Doctor” to refer to himself.

Inquiry:
Attorney X is licensed to practice law in the State of North Carolina and

holds a Juris Doctor degree from an accredited university. May Attorney X eth-
ically hold himself out as having a Doctorate, using the term “Doctor” in oral
communication, referring to himself as Dr. X, and signing his name Dr. X?

Opinion:
Under the new North Carolina Rules of Professional Conduct, it is imper-

missible under Rule 1.2(c) to engage in conduct involving dishonesty, fraud,
deceit, or misrepresentation and impermissible under Rule 2.1 to make a false
or misleading communication about the lawyer or the lawyer’s services. Other
jurisdictions which have considered this question have ruled both ways. Since
it does not appear to be normal practice to refer to a Juris Doctor degree as sim-
ply a Doctorate or to refer to an attorney holding a Juris Doctor degree as
“Doctor,” the use of those terms without explanation could be misleading and
therefore is inappropriate.
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RPC  6
April 18, 1986

Solicitation  of  Corporate  Clients
Opinion rules that lawyers may not solicit corporate clients.

Inquiry:
Attorney A would like to be able to contact an officer of a corporation, the

managing or general partner of a partnership, or an executive officer of some
other form of business entity or institution, the entity or institution being a
prospective client, in person, by telephone or by mail, for purposes of inform-
ing the prospective client of the types of law practice in which the law firm of
which the contacting lawyer is a member, engages. Attorney A would furnish
information in verbal and printed form as to the professional personnel of the
firm, their educational backgrounds, fields of practice and biographical data.
Attorney A would also inform the prospective client of the fees and charges
made by the law firm for legal services and express a desire on the part of the
law firm to be considered for employment by the prospective client in connec-
tion with any legal matters requiring consultation or representation. It is
assumed that Attorney A has no family or prior professional relationship with
the officer, director or partner of the prospective client who is contacted, and
no prior relationship with the client. A significant motive for the contact would
be pecuniary gain, specifically obtaining representation of the prospective
client. It is assumed that there would be no fraud, deceit or misrepresentation
in connection with the contact or any communications made pursuant there-
to. It is also assumed that Attorney A would not be aware of any specific mat-
ter of suit or proceeding by or against the prospective client and therefore
would not be making the contact with view to obtaining representation in a
particular matter; however, Attorney A would be contacting an entity which he
knows or believes routinely employs counsel in the ordinary course of its busi-
ness to perform a variety of legal services.

May Attorney A as an individual or on behalf of a law firm make the con-
tacts or communications as proposed? If so, would he be able to do so under
circumstances in which he is aware of a specific matter or suit or proceeding by
or against the prospective client and makes the contact with a view to obtain-
ing representation in that matter? Does it make any difference if he makes the
contact with the view to obtaining representation in connection with specific
types or kinds of matters of a specialized nature rather than a general represen-
tation?

Opinion:
No, Attorney A may not make such contacts under any of the circum-

stances outlined in the Inquiry. Rule 2.4 prohibits an attorney from soliciting
employment from a prospective client with whom he has no prior relationship,
whether by mail, in person, or otherwise, if a significant motive is the lawyer’s
pecuniary gain. There is an exception for general mailings or circulars distrib-
uted on a broad basis as such distributions are more in the nature of advertis-
ing. However, the contacts proposed by Attorney A are all ones to specific enti-
ties rather than general distribution of material. Rule 2.4 forbids the conduct
proposed by Attorney A under any of the circumstances described.

RPC  7
July 25, 1986

Employment  of  Collection  Agency
Opinion rules that a lawyer may employ a collection agency to collect past due

fees under certain circumstances.

Inquiry:
A collection agency has approached several lawyers about collecting the

lawyer’s uncollectible and/or past due accounts for legal services. May an attor-
ney licensed and practicing in North Carolina ethically turn over past due
and/or delinquent accounts for legal services to be collected by a collection
agency either on a straight fee basis and/or a percentage of any amount col-
lected?

Opinion:
Yes. However, there are limits on the circumstances under which a lawyer

personally may undertake to collect a delinquent client account. Additional

limits are imposed by the lawyer’s employment of another to undertake that
effort on his behalf. Accordingly, a lawyer may employ the services of an agency
to collect a delinquent account only so long as -

1. The fee agreement out of which the account arose was permitted by law
and by the Canons and Rules of Professional Conduct. Rule 2.6(a), (b), (c),
and (d), North Carolina Rules of Professional Conduct (NCRPC).

2. The lawyer, at the time of making the fee agreement out of which the
account arose, did not believe, and had no reason to believe, that he was under-
taking to represent a client who was unable to afford his services. Cannon II;
Preamble, Paragraph Five, NCRPC; Rule 7.1, comment, NCRPC.

3. The legal services, giving rise to the fee out of which the account arose,
have been completed so that the lawyer has no further responsibilities as the
client’s attorney. See Rule 5.1(b) and Rule 5.1, comment, Paragraph Five,
NCRPC.

4. There is no genuine dispute between the lawyer and the client about the
existence, amount, or delinquent status of the indebtedness. See Rule 2.6, com-
ment, Paragraph Three, NCRPC.

5. The lawyer does not believe, and has no reason to believe, that the agency
which he employs will use any illegal means, such as those prohibited by North
Carolina General Statutes Sections 66-49.43 through 49.47, in its effort to col-
lect the account. Rule 1.2, NCRPC; Preamble, Paragraph Four, NCRPC.

If these criteria are met, a lawyer may employ an agency to collect a delin-
quent client account, and he or she may agree to compensate the agency by any
appropriate means, including compensation on the basis of a percentage of the
amount collected.

It is true that the North Carolina Rules of Professional Conduct generally
prohibit the sharing of legal fees with a nonlawyer. Rule 3.2, NCRPC. This
general prohibition arises out of the requirement that a lawyer “assist in pre-
venting the unauthorized practice of law.” Canon III, NCRPC The purpose of
the Rule is to further one of the principles underlying the Canon by “pro-
tect[ing] the lawyer’s professional independence of judgment.” Comment,
Rule 3.2, NCRPC. The delinquent status of the account pre-supposes (as is
made explicit in criterion (3), above) that the legal services have been complet-
ed and no further professional judgment is required of the lawyer on behalf of
the client. Once services have been completed, and the fee has over-ripened
into a delinquent account, the reason for the prohibition of Rule 3.2 no longer
exists.

This opinion represents a change. Prior opinions, rendered under the Code
of Professional Responsibility, CPR's 339, 71, and 1, prohibited the collection
of delinquent client accounts by an agency. Those opinions were based on
Ethical Consideration 2-23 which advised that lawyers “should avoid contro-
versies over fees with clients and should attempt to resolve amicably any dif-
ferences on the subject.” Like other Ethical Considerations under the Code,
however, E.C. 2-23 was “aspirational” and, unlike the Disciplinary Rules, not
“mandatory.” Preliminary Statement, Code of Professional Responsibility. The
Code, including its Ethical Considerations, has been superseded by the Rules
of Professional Conduct (Approved by the Supreme Court of North Carolina
on October 7, 1985). The reasoning underlying E.C. 2-23 was sound before
its repeal and remains sound today. A lawyer, however, was not required then,
and is not required now, to heed its advice. Accordingly, CPR's 339, 71, and 1
are hereby expressly overruled.

This opinion is in accord with the conclusions of a majority of the Bar gov-
erning bodies in other states which have considered the issue in recent years.
See Georgia Opinion 49 (July 26, 1985); Iowa Opinion 83-21 (July 18, 1983);
Arizona Opinion 82-2 (January 30, 1982); Florida Opinion 81-3(M) (1981);
Maryland Opinion 82-84 (December 7, 1981); but see West Virginia Opinion
80-1 (January 16, 1981).

RPC  8
January 16, 1987
Editor’s Note: This opinion was originally published as RPC 8 (Revised).

Representation  of  Uninsured  Motorist
Opinion rules that a lawyer employed by an insurer to represent an uninsured

motorist must not withdraw after settlement until he obtains permission of the tri-
bunal and takes steps to minimize prejudice to his client.
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Inquiry:
A was injured while sitting in a parked automobile struck by an automobile

being driven by B and owned by C, who was a passenger. There was no insur-
ance coverage on the vehicle being operated by B. A had uninsured motorist
coverage with X insurance company. A brought an action against B and C, and
X company employed attorney W to defend against A’s action. Eventually, A
and X company settled as between them, with X company taking an uninsured
motorist release. X company wished to pursue its subrogation claim against B
and C. The action was not dismissed and remains on the calendar.

X company has suggested that it employ A’s original counsel to pursue the
action on behalf of X company. Attorney W raised the question about his obli-
gation to defend the action for B and C since he appears as attorney of record.
X company does not appear as a party to the action in any of the pleadings. X
company has suggested that Attorney W file a motion to withdraw as counsel
and that he advise B and C that they can employ separate counsel at their own
expense or go forth without representation. At no time has anyone advised B
or C that such an action might be forthcoming. B and C were merely advised
that X company would pay the expenses of Attorney W in the action brought
by X company’s insured against them as uninsured motorists.

May Attorney W ethically withdraw as suggested, giving B and C the advice
they can employ their own counsel or go forth without representation? If not,
what is his obligation?

Opinion:
A lawyer undertaking to represent individuals at the request of and at the

expense of an insurance company should have had full discussion and under-
standing with the individual client concerning the fee and arrangements and
the conditions upon the lawyer’s representation of the client. See comment to
Rule 2.6; Rule 5.6. Under no circumstances may Attorney W withdraw with-
out complying with any rules of the tribunal and without taking reasonable
steps to avoid foreseeable prejudice to B and C. See Rule 2.8 (a). Under these
circumstances, Attorney W will have to discuss the situation with B and C to
clarify their understanding of the basis upon which Attorney W agreed to rep-
resent them and to determine what prejudice might result from his withdraw-
al. Depending on the circumstances, including the potential prejudice to the
clients and the terms of the agreement between Attorney W and the clients,
Attorney W may ethically be required to continue representing B and C in
order to insure that they do not suffer undue prejudice and in order to fulfill
any obligations created by his representations to B and C concerning his
appearing on their behalf.

RPC  9
July 25, 1986

Representation  of  Lenders  and  Borrowers  by  Corporate  House  Counsel
Opinion states that house counsel for a mortgage bank may not represent other

lenders and borrowers while serving as house counsel.

Inquiry:
X Corp. is a mortgage bank whose primary business is the origination of

first mortgage loans. X Corp. receives an origination fee and has no proprietary
interest in the note and deed of trust. X Corp. desires to employ Attorney A to
represent the actual lender/investors who do not have proprietary interests in
the transactions, with the know-ledge and consent of said lenders/investors.
Attorney A would also perform in-house legal services unrelated to such trans-
actions on behalf of X Corp. as house counsel for X Corp.

May Attorney A ethically represent the borrowers in closing loans originat-
ed by X Corp. as well as representing the lender/investors who have proprietary
interests? May the borrowers be charged a fee? It is understood that Attorney
A may not represent any of the parties regarding any dispute arising out of the
contemplated closing transactions and that Attorney A’s representation would
be limited to legal services performed in closing the loans.

In the alternative, may Attorney A ethically share space with X if A main-
tains independence and assures client confidentiality? May Attorney A receive
a retainer from X in such a situation?

Opinion:
If Attorney A is employed as house counsel for X Corp., which merely orig-

inates the mortgage loans and does not have any propriety interests of its own,

Attorney A may not ethically be employed as house counsel for X Corp. and,
in that capacity, represent either the lenders or the borrowers in closing loans
originated by X Corp. Where Attorney A is paid as and acts as house counsel
for a corporation which has no proprietary interest in the transaction, his rep-
resentation of the lenders, investors, or borrowers in that capacity may consti-
tute the unauthorized practice of law by the corporation which employs him.
Attorney A would be acting in violation of Rule 3.1 (a) in aiding a person, in
this case X Corp., in the unauthorized practice of law. Additionally, for the
lenders, the investors, or borrowers to pay a fee to X Corp. for this service per-
formed by Attorney A would constitute the division of legal fees by Attorney
A with a nonlawyer, specifically X Corp., in violation of Rule 3.2.

If Attorney A maintains his independence and simply represents lenders,
investors, and/or borrowers in response to referrals from X Corp., he may do
so ethically provided that full disclosure is made as to any regular relationship
between Attorney A and X Corp. Under these circumstances, Attorney A may
receive a retainer from X Corp. for legal services performed by Attorney A on
behalf of X Corp. Attorney A may do so even though he shares office space
with X Corp. if he does in fact maintain his practice independently and if, as
previously indicated, all clients referred by X Corp. consent to the representa-
tion after full disclosure of any relationship between Attorney A and X Corp.

It is noted that in no event may a lender require a borrower to employ a
particular attorney. CPR's 108 and 240.

RPC  10
October 24, 1986
Editor’s Note: See Rule 7.2(e) of the Revised Rules for additional considera-
tions.

Private  Lawyer  Referral  Service
Opinion rules that a lawyer may affiliate with a private referral service under

certain conditions.

Inquiry:
May a group of lawyers enter into an agreement with a corporation operat-

ed for profit under which the corporation (a) as agent for the participating
attorneys, advertises the availability of legal services through a private lawyer
referral service; (b) makes referrals of persons who respond to the advertisement
to the participating lawyers; and (c) is paid a fixed annual fee as compensation
for its services as advertising and referral agent of the participating lawyers?

Opinion:
Yes, if the conditions set forth in Rule 2.2 of the Rules of Professional

Conduct are satisfied:
1. The compensation payable to the corporate agent of the participating

lawyers for administrative services shall be reasonable in amount.
2. Advertisements placed through the corporate agent must be paid from

the fees paid to the corporate agent by participating attorneys. The corporate
agent may not expend its own funds to advertise its own lawyer referral serv-
ice. It may advertise only as the agent of participating attorneys.

3. The corporate agent may not profit from its referral of prospective clients
to participating attorneys. Payment of fixed fees in advance of performing the
services described in the inquiry do not violate this condition provided such
fees and the compensation they represent are reasonable in amount. Such fees
payable to the corporate agent do not materially differ from the compensation
paid to the employees and agents of the nonprofit lawyer referral service
approved in CPR 359.

4. The corporate agent and its employees may not initiate contact with
prospective clients.

5. All advertisements shall comply with the requirements of Rule 2.2(c)(5)
and Rule 2.1.

Any lawyer participating in the arrangement shall be professionally respon-
sible for its operation. Under no circumstances may a lawyer affiliate with a
referral service which offers legal advice or otherwise engages in the unautho-
rized practice of law.
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RPC  11
October 24, 1986

Married  Lawyers  in  Different  Firms
Opinion rules that when married lawyers are employed in different firms and

those firms represent adverse parties, neither firm is disqualified.

Inquiry:
Firm One employs Lawyer A as an associate. Lawyer A is married to Lawyer

B who is a partner in firm Two. Lawyer A was formerly an associate in Firm
Two. Both Firm One and Firm Two have more than one office. However,
Lawyer A and Lawyer B practice in offices of their respective firms in the same
city, where they reside.

Where Firm One and Firm Two represent adverse or potentially adverse
interests in a matter, but neither Lawyer A nor Lawyer B participates actively
in the matter, is either firm disqualified from that representation? What inquiry
must be made, if any, if the facts do not make the potential involvement of the
other spouse’s firm immediately apparent? Is client disclosure and consent
required for accepting representation? Is it necessary for the firm to insulate or
“build a Chinese Wall around” the spouse attorney where actual or potential
adverse representation is apparent?

Where Firm One and Firm Two represent adverse or potentially adverse
interests in a matter, may either Lawyer A or Lawyer B participate in the rep-
resentation? If so, what disclosure or client consent is required? Does it matter
whether the fact of adverse representation is revealed only after substantial
involvement or attention to the matter by either or both firms?

Opinion:
Rule 5.9 of the Rules of Professional Conduct prohibits a lawyer who is

related to another lawyer as parent, child, sibling, or spouse from representing
a client in a representation adverse to a person whom the lawyer knows is rep-
resented by the spouse or other relative unless the client consents after full dis-
closure concerning the relationship. The Rule specifically provides that it does
not disqualify other lawyers in the firm. Thus, Firm One and Firm Two may
represent adverse or potentially adverse interests. The Rule does not appear to
require client disclosure and consent where the spouse partner or associate is
not actively involved in the representation. Nor is there necessarily any need for
any special inquiry if the spouse partner or associate is not involved in the case.
Nor does there appear to be any reason to “build a Chinese Wall around” the
spouse attorney simply because a firm in which his spouse is a partner or asso-
ciate is actively involved in representing an adverse or potentially adverse inter-
est. Should the spouse attorney acquire any “confidential information” within
the meaning of Rule 4, he or she is required to observe the confidential nature
of that information, even in communicating with his or her spouse.

Rule 5.9 implicitly permits one spouse to participate in matters even
though his or her spouse is a partner or associate in a firm representing an
adverse interest where the other spouse does not appear to be participating
actively. However, client disclosure and consent may be required if there is any
reason to believe that the spouse lawyer’s own interest may be involved. (See
Rule 5.1(b)). This will depend on the circumstances in view of the case, the size
of the firms, effect upon the income of the two spouses, and other relevant
matters. For example, since Lawyer B is a partner in Firm Two and presumably
received income based upon a percentage of Firm Two’s profits, Lawyer A’s per-
sonal interest under Rule 5.1(b) could be involved, as a result of the effect on
family income, in a case in which Firm Two, but not necessarily Lawyer B, rep-
resents an adverse party. Consideration of the type of fee, the amount of money
involved, the financial relationship between firm income and Lawyer B’s
income, and other matters may be relevant here. Under any circumstances, the
representation by either firm, or even by either of the spouses, may be under-
taken if the client consents after full disclosure of the relationship and possible
consequences or effects on the representation, if any, in view of the firm and
the particular lawyer involved. See Rule 5.9; see Rule 5.1. Whenever either
spouse is involved in representation in a matter in which the other spouse’s firm
also represents one of the parties, great care should be taken to ensure that no
problems are created as a result of the relationship and the representation, such
as may happen even by a message left at the attorney’s home by the client. See
ABA Formal Opinion 340 (September 3, 1975).

RPC  12
October 24, 1986

Revealing  Confidential  Information  to  Correct  a  Mistake
Opinion rules that a lawyer may reveal confidential information to correct a

mistake if disclosure is impliedly authorized by the client.

Inquiry:
In 1984 Lawyer L was asked by a mobile home sales organization to pre-

pare two deeds. One deed was for conveyance of certain real estate from a hus-
band and wife to the mobile home sales organization. The second deed was to
convey the same property from the mobile home sales organization to a finan-
cial corporation. Since then, a representative of the mobile home sales organi-
zation informed Lawyer L that the deeds should, in fact, have been a deed of
trust to secure the mobile home sales organization, which would have assigned
it and the note secured thereby to the financing corporation. Lawyer L has
written the mobile home sales organization advising its representative that the
property should be put back in the names of the original grantors and a prop-
er deed of trust from them should be put on the record. To date, the mobile
home sales organization has not, as far as Lawyer L is aware, attempted to get
the instruments changed from deeds to a deed of trust. Lawyer L has not con-
tacted the original land owners.

What duty does Lawyer L owe the original land owners concerning advis-
ing them of the status of their title? Since the mobile home sales organization
has not responded to Lawyer L’s recommendations to straighten out the title
problems, what duty does Lawyer L owe that organization?

Opinion:
Lawyer L was employed by the mobile home sales organization, and the

information he received from the mobile home sales organization was given to
him in his capacity as the organization’s attorney. The statements by the mobile
home sales organization representative indicating that the deeds were not the
documents which should have been drawn up and executed are “confidential
information” within the meaning of Rule 4(a). Rule 4(b) prohibits the lawyer
from revealing confidential information except as permitted by Rule 4(c). In
this situation it would appear that Lawyer L is, in the absence of specific
instructions to the contrary, impliedly authorized to disclose the nature of the
problem to the original land owners and suggest corrective action under Rule
4(c)(1). If, however, the mobile home sales organization has forbidden disclo-
sure, Lawyer L is obligated to maintain confidentiality. Since it is apparent that
suffering the mistake to continue uncorrected would ultimately cause incon-
venience, expense, and perhaps injustice, Lawyer L should call upon his client
pursuant to Rule 7.2 (b)(l) to rectify the situation and, if the client refuses to
do so, Lawyer L should discontinue the representation. It would also appear
that Lawyer L might properly contact the original land owners and advise them
pursuant to Rule 7.4 (b) that they may wish to secure the advice of independ-
ent counsel in regard to the transaction.

RPC  13
October 24, 1986

Retirement  Agreements
Opinion rules that a retirement agreement may require a lawyer to accept inac-

tive status as a condition of payment of retirement benefits.

Inquiry  #1:
Attorneys A, B, and C are partners in Law Firm ABC. Partner A desires to

retire early at age 60. Partners B and C are willing for A to retire early and to
pay A for his interest in the partnership. However, B and C desire to be assured
that A will not continue to represent some of the firm’s better clients, who are
close friends of A. B and C have agreed to pay A for his interest in the part-
nership if he will voluntarily surrender his license to practice law in North
Carolina, thereby preventing him from continuing to represent his friends who
are also firm clients.

If A voluntarily surrenders his license, may the remaining partners contin-
ue to use the name Law Firm ABC?

Opinion  #1:
Yes. A law firm may continue to include in the firm name that of a retired
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attorney who practiced with the firm up to the time of his retirement. Nothing
about the continued use of the name Law Firm ABC, after A’s retirement, vio-
lates Rule 2.3(a), Rule 2.1, or Rule 2.2.

Inquiry  #2:
If Law Firm ABC continues to use the same firm name after A’s retirement,

and if Law Firm ABC lists A’s name individually on their letterhead where indi-
vidual firm members and associates are listed, is the Firm required to indicate
by A’s name that he is retired?

Opinion  #2:
Yes. To list A’s name individually, where individual firm partners and asso-

ciates are listed, without some indication that he is retired, could be mislead-
ing in violation of Rule 2.3(a) and Rule 2.1.

Inquiry  #3:
After A’s retirement, may the remaining partners pay to A over a period of

years an amount of money, or percentage, based either on the gross fees
received by the firm from A’s former clients or from all firm clients?

Opinion  #3:
Yes. Rule 2.7(a) forbids a lawyer to be a party to or participate in an agree-

ment with another lawyer restricting the right of a lawyer to practice law after
termination of the relationship “except as a condition to payment of retirement
benefits.” Once Attorney A retires, a reasonable agreement, assuming there are
no legal or constitutional questions about the validity of the agreement, may
provide for restriction of Attorney A’s right to practice as a condition to pay-
ment of retirement benefits. A percentage of fees paid to a retired attorney,
either based on specific clients or on all clients, in view of his contribution to
the development of the firm as an ongoing practice, is thus implicitly author-
ized by Rule 2.7(a). Attorney A, in giving up his right to practice law, would
in fact be placed upon inactive status under G.S. §84-16, and Rule 3.2 is not
in any way applicable since inactive attorneys are not considered nonlawyers.

RPC  14
October 24, 1986

County  Attorney  as  Guardian  Ad  Litem
Opinion rules that county attorney who occasionally advises the Department of

Social Services may not act as guardian ad litem in child abuse cases.

Inquiry:
Attorney C is county attorney for County X. As county attorney, C repre-

sents the interests of the county at the direction of the five -member Board of
Commissioners, who employ him at their pleasure. Occasionally, Attorney C
is asked informal questions by County X’s Department of Social Services’
director. Attorney C is not attorney of record for the Department of Social
Services. Nor does he participate as its attorney in any proceedings officially
involving the Department of Social Services. However, County X, of course,
does provide funding for the operation of the Department of Social Services.

Attorney C considered becoming an appointed Guardian Ad Litem in cases
involving abused and neglected children. In some of these cases, the interests
of the Department of Social Services may appear to conflict with those of the
abused or neglected children. May Attorney C ethically serve as Guardian Ad
Litem for abused and neglected children while serving as county attorney for
County X?

Opinion:
No. Although Attorney C does not provide extensive legal services for the

Department of Social Services, he does advise them from time to time in his
capacity as county attorney. Therefore, he does have a conflict of interest pre-
venting him from serving as Guardian Ad Litem in any proceeding in which
the Department of Social Services is or may be involved. See Rule 5.1; see also
CPR 171. Nor can he obtain valid, informed consent from the two clients
involved. Thus, the representation is barred.

RPC  15
October 24, 1986

Communication  with  Unrepresented  Party
Opinion rules that attorney may interview person with an adverse interest who

is unrepresented and make a demand or propose a settlement.

Inquiry:
Attorney A represents Client X, who was seriously injured in an automo-

bile accident. To Attorney A, it appears that proposed defendant Y is clearly
liable for the accident. Defendant Y is insured by Z insurance company for the
minimum limits of $25,000.00. The injuries appear to be such as to justify a
verdict or judgment at or above the $25,000.00 insurance limit. Negotiations
have gone on between Attorney A and representatives of Company Z and have
reached a standstill such that Attorney A feels he may be required to file suit
against Defendant Y unless Company Z is forthcoming in paying their entire
limits of liability. Investigation reveals that proposed Defendant Y has a mod-
est estate although, given the exemption statutes in force, it may be question-
able as to whether pursuing proposed Defendant Y individually would be fruit-
ful.

May Attorney A ethically contact proposed Defendant Y and take a state-
ment from him? Additionally, may Attorney A ethically suggest that Defendant
Y demand or strongly urge Company Z to settle as long as the settlement is at
or within policy limits, as it would appear to be in Y’s interest to do so? May
Attorney A alternatively suggest that proposed defendant Y contact an attorney
and indicate that that attorney may give Y advice to demand that company Z
pay their policy limits?

Opinion:
Rule 7.4 forbids a lawyer representing a client to communicate about the

subject of the representation with a party the lawyer knows to be represented
by another lawyer in the matter. However, there is no prohibition generally on
communicating directly with an adverse party who is not represented by coun-
sel. Thus, since it appears that proposed Defendant Y is not currently repre-
sented by counsel, Attorney A may communicate with him concerning pro-
posed Defendant Y’s statement about the automobile accident. Additionally,
Rule 7.4(b) prohibits a lawyer from giving advice to a person not represented
by a lawyer, other than advising that person to secure counsel, where the inter-
ests of the person have a reasonable possibility of being in conflict with the
interests of the lawyer’s client. Clearly, the interests of proposed Defendant Y
have a possibility of being in conflict with the interests of Attorney A’s Client
X. Attorney A should not advise proposed Defendant Y to demand that insur-
ance company Z settle the claim for the limits of the policy. However, he may
certainly advise proposed Defendant Y to consult an attorney in connection
with the claim and certainly may communicate with proposed Defendant Y, as
an adverse party not represented by counsel, that his client’s position is that Y
is totally at fault and may make a demand or propose a settlement.

RPC  16
October 24, 1986

Files  of  a  Deceased  Lawyer
Opinion rules that a lawyer appointed conservator of a deceased lawyer’s files

should comply with the instructions of the court and seek to preserve valuable doc-
uments and confidential information.

Inquiry:
Attorney A represents Client W, the widow of Attorney Y. Attorney Y prac-

ticed law in the area for approximately twenty-five years, during which time he
accumulated numerous files. Attorney A has been appointed conservator of
Attorney Y’s files by the senior resident Superior Court Judge. As conservator,
and counsel for Client W, Attorney A contacted each of Attorney Y’s clients
who had active files in his office at the time of Attorney Y’s death. Most of
those clients have picked up their files.

Attorney Y was associated with one other lawyer at the time of his death.
Shortly after Y’s death, that other lawyer opened up his own practice in a sep-
arate building.

Client W is planning to sell the office building where Y’s practice was locat-
ed and needs to do something with the numerous files that were accumulated
over the years. Specifically, is the estate authorized to file these files in another
attorney’s office or in the Clerk’s Office if such accommodations can be
arranged? If those accommodations cannot be arranged, must the estate store
these files indefinitely? Can the estate attempt to notify the clients involved by
legal advertisement in the paper and then physically destroy all files not picked
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up in a reasonable period of time? Attorney A is concerned about problems of
client confidentiality if files are turned over to another law firm. Attorney A is
also concerned about the loss of valuable documents if files are shredded and
destroyed.

What may Attorney A ethically do to handle the problem of Y’s files? 

Opinion:
The Bar cannot speak as to what the estate may or may not do as the estate

is not an attorney bound by the Rules of Professional Conduct. Nor is Attorney
Y’s widow subject to the Rules. Nor can the Bar speak to any legal questions of
the client’s rights to their files.

Attorney A, as counsel for W and as conservator of Y’s files, should seek to
advise W reasonably according to any potential obligations she may have and
should seek direction and approval from the court which appointed him con-
servator. There appear to be few ethics opinions dealing with ultimate disposi-
tion of the files of a deceased lawyer, particularly inactive files. On the other
hand, many jurisdictions have dealt with the question of what an attorney or
firm may do with their own files which become inactive and have recognized
that even an attorney in active practice is not required to retain entire files
indefinitely. Generally, opinions have suggested that an attorney concerned
with his own files may notify clients that inactive files may be destroyed with-
in a reasonable period of time if the client does not pick up the file or direct
that it be transferred to another attorney. In destroying files, opinions have gen-
erally suggested that attorneys should not destroy items which actually belong
to the client, information useful in the assertion or defense of a client’s position
in a matter for which the statute of limitations has not expired, or information
which the client may need, does not already have, and which is not readily
available otherwise. Generally, attorneys should also retain accounts or records
of their receipts or disbursements and an index or identification of destroyed
files. In determining what should be destroyed, the files should be screened and
determinations made according to the nature and contents of those files. See
ABA Informal Opinion 1384 (March 14, 1977); Kentucky Bar Association
Opinion E-300 (January 11, 1985); New York City Bar Association Opinion
82-15 (February 6, 1985); Maryland Opinion 85-77, 801 ABA/BNA Lawyer’s
Manual on Professional Conduct at 4359.

As an attorney, Attorney A is not in the same position as he would be with
regard to the disposition of his own files, but should have due regard to the
considerations involved in disposition of files of an attorney. Thus, Attorney A
should take note of confidential information as governed by Rule 4 of the
Rules of Professional Conduct and should avoid simply transferring a case to
another attorney, without the client’s instruction or consent, for handling by
that other attorney. Storage in a reasonable location, whether in another attor-
ney’s office or elsewhere, would certainly be appropriate. Otherwise, Attorney
A should comply with the direction of the court which appointed him conser-
vator and follow his personal conscience and sense of professional responsibil-
ity in making every effort to see that files are dealt with appropriately.

RPC  17
October 24, 1986

Reporting  Unethical  Conduct
Opinion rules that a lawyer who acquires knowledge of apparent misconduct

must report this matter to the State Bar.

Inquiry  #1:
Attorney A conducted a title search on a tract of property for a client, the

vendee. Attorney A discovered an outstanding lien of $5000 on the land in
question. The client’s payments to the vendor covered most of the lien.
However, the attorney still needed $1000 from the vendor to clear up the title.
The vendor asked if he could bring the remaining $1000 to Attorney A with-
in a week. The vendor had been a good client of Attorney A in other matters,
and Attorney A agreed to the vendor’s request. In the meantime, Attorney A
closed the deal, writing up a general warranty deed, with the $1000 outstand-
ing. In addition, because the vendee purchased the land through a bank loan
and used the land as security on that loan, the vendee had to sign an affidavit
stating that there were no prior encumbrances. This he did presumably relying
on his lawyer’s advice.

If Lawyer L becomes aware of the situation described above, is he under any

duty to report Attorney A’s conduct to the North Carolina State Bar? Does it
affect the response if Attorney A agrees to put the $1000 into an interest-bear-
ing escrow account in the vendee’s name?

Opinion  #1:
On the basis of the facts stated, there appears to be reason to believe that

Attorney A may have violated Rule 1.2(b), Rule 7.1(a)(3) and possibly Rule
5.1. If Lawyer L has knowledge that Attorney A has committed these viola-
tions, Lawyer L must report the apparent misconduct to the State Bar under
Rule 1.3(a). Whether Attorney A agrees to deposit the $1000 into an escrow
account in the vendee’s name does not affect whether the violation has
occurred and whether Lawyer L has knowledge that it occurred, but would be
more relevant to any legal claims the vendee would have against Attorney A
and possibly in consideration as to actual discipline to be imposed by the State
Bar if it found the facts as believed by Lawyer L and found them to establish
unethical conduct by Attorney A.

Inquiry  #2:
The same vendor, as in the circumstances above, has been accused of work-

ing privately in partnership with a loan officer at the bank involved in the trans-
action described above and of obtaining a large loan from that bank for the
stated purpose of construction work on the property. According to third par-
ties, the vendor, who is the construction company president, drew on the loans
when there was no construction actually going on.

Additionally, the vendor allowed additional liens to build up on the prop-
erty to pay for construction work which did actually occur. Although the com-
pany is contractually obligated to clear up the subsequent liens, the company
in fact no longer exists. The former owner-president has indicated that he will
not honor the contract and pay off the liens. He has also refused to pay liqui-
dated damages for which the contract provides even though he was over a year
late finishing up the project.

At the time the vendor sold the property and signed the construction con-
tract, his company had been officially suspended by the Secretary of State of
North Carolina for failure to pay license fees. The loan officer mentioned above
has left the bank and cannot be located.

At what point, if any, must the investigating attorney, Lawyer L, report the
activities of the vendor to the State Attorney General? What degree of certain-
ty regarding the truth of the allegations is necessary before any steps are taken
to report this case to the Attorney General?

Opinion  #2:
The Rules of Professional Conduct do not speak to whether an attorney

must report possible illegal conduct to law enforcement officers and public offi-
cials. These matters are left to the judgment of the attorney in question with
due regard to any laws which may be relevant and to his professional judgment
and conscience.

RPC  18
January 16, 1987

Representation  of  Corporation  in  Derivative  Action
Opinion rules that a law firm may not simultaneously represent shareholders in

a derivative action and the corporation’s landlord on a claim for back rent.

Inquiry:
Two minority shareholders and an attorney from Law Firm B went to the

principal place of business of a corporation to review corporate records. Law
Firm A, on behalf of the corporation and its president, brought suit against the
two minority shareholders for trespass and invasion of privacy. It is undisput-
ed that one of the two minority shareholders was an officer and director of the
corporation at the time of the inspection. Prior to answering the Complaint
filed by Law Firm A, the two minority shareholders were elected as officers and
directors of the corporation by a unanimous vote at the annual meeting of
shareholders and directors. In addition, at that meeting the minority share-
holders moved that the corporation sue its president for mismanagement, but
that motion was defeated by a majority vote of the directors, who were con-
trolled by the president. Law Firm B filed a counterclaim against the corpora-
tion and its president, praying for independent relief for the minority share-
holders and derivative relief for the corporation. Thereafter, the president called
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a special meeting of the shareholders and directors to vote on a salary increase
for himself and to consider disposition of a claim for back rent from the land-
lord of the corporate premises. The two minority shareholders and directors
voted against a salary increase on the ground that the president admitted owing
in excess of $50,000 to the corporation for unauthorized loans. Additionally,
at that special meeting the minority shareholders were told for the first time of
the landlord’s claim for back rent. Subsequently, the landlord retained Law
Firm B to file an action against the corporation for the rent arrearage. Full dis-
closure was made to the landlord and the minority shareholders, and all desired
continued representation by Law Firm B. Since the filing of the Reply to the
counterclaim, the Court has ordered that all the other directors and officers of
the corporation be brought in as additional party defendants. Law Firm A has
entered an appearance for a number of the other directors and officers.
May Law Firm B ethically represent both the landlord and the minority
shareholders under the facts stated?

Opinion:
No. Law Firm B may not ethically continue to represent both the minori-

ty shareholders on behalf of the corporation in the derivative action and also
continue to represent the landlord in the landlord’s action for back rent. Law
firm B is effectively representing the corporation in the derivative action and,
at the same time, representing the landlord in that claim against the corpora-
tion. Rule 5.10 and the comment clearly establish that Law Firm B’s obligation
is to the corporation in the derivative action, not simply to the minority share-
holders who employed it to bring the derivative action.

While informed consent in the ordinary situation will permit representa-
tion of multiple parties with conflicting interests, it will not override the con-
flict unless the attorney in question reasonably believes representation of the
other client, in each instance, will not be adversely affected. See Rule 5.1(a), (b).
Since Law Firm B is effectively acting on behalf of the corporation in the deriv-
ative action, and since the issue of back rent claimed by the landlord appears
to be entangled with the issues involved in the claims and counterclaims in the
suit between the minority shareholders on the one hand in the derivative action
and between the corporation and its president on the other hand, there is seri-
ous doubt as to the effectiveness of the consent of the minority shareholders to
permit representation of the otherwise conflicting interests, and it does not
appear that representation of both clients may reasonably be undertaken with-
out a threat to the interest of one of the other clients and to the sanctity of con-
fidential communications protected by Rule 4. Which, if any, party Law Firm
B may continue to represent will depend upon the availability of informed con-
sent from any of the parties, the relevance of confidential information, within
the meaning of Rule 4, received by Law Firm B in its current representation of
the minority shareholders and effectively of the corporation in the derivative
action and in its representation of the landlord, and on the Court’s judgment
in the exercise of its inherent authority. See Swenson v. Thibaut, 39 N.C. App.
77, 250 S.E.2d. 279 (1978), cert. denied and appeal dismissed, 296 NC 740,
254 S.E.2d 181 (1979); G.S. §55-55.

RPC  19
January 16, 1987
Editor’s Note: See Rule 3.7 of the Revised Rules for additional guidance.

The  Lawyer  and  His  Secretary  as  Witnesses
Opinion rules that a lawyer may represent grantees of deeds he drafted even

though his secretary may be called as a witness.

Inquiry:
Over a 10-year period, Attorney A drafted eight deeds under the provisions

of which X, a widow, conveyed to Y and Z, husband and wife and unrelated
neighbors, various tracts or parcels of land. Six of the eight instruments were
notarized by a secretary employed by Attorney A’s firm. On two of the six occa-
sions, Attorney A went with his secretary, the notary, to the home of the
grantor to explain the instruments.

In each instance, the grantees, or one of the grantees, initially came to
Attorney A to have him draft the deed. The grantee paid Attorney A for draft-
ing each of the deeds. Attorney A never represented the grantor in any other
legal matter and did not purport to represent the grantor with regard to these
deeds except that he did undertake to go over some of the provisions of two of

the deeds.
The grantor is now deceased. Three of her grandchildren have instituted a

suit seeking to set aside all eight deeds on the grounds of lack of mental capac-
ity on the part of the grantor and undue influence exerted upon the grantor by
the grantees. Approximately 50 witnesses have been interviewed and will testi-
fy to facts tending to refute the allegations made by the plaintiffs. Y and Z
desire that Attorney A represent them with regard plaintiff ’s suit. Attorney A
has explained to Y and Z that he would not be able to accept employment on
their behalf and then voluntarily testify on their behalf as a witness. Attorney
A believes that there are many other witnesses who can ably and better testify
on behalf of Y and Z to the issues of the grantor’s mental capacity and to refute
the undue influence allegations. Attorney A has also explained to Y and Z that
it is his opinion that his secretary, who notarized six of these instruments, could
testify if he represented Y and Z. Attorney A recognizes some possibility that
he might be called as a witness by plaintiffs, but he believes this possibility to
be very unlikely.

May Attorney A ethically accept employment by Y and Z to defend them
and represent their interests in the proceeding to set aside the deeds on the
grounds of the grantor’s alleged lack of mental capacity and alleged undue
influence exerted upon the grantor by the grantees, given the fact that Attorney
A drafted the deeds, was present when two of them were executed, and that a
secretary from his firm notarized six of the deeds and would probably need to
be called as a witness by Y and Z as to the condition of the grantor at the time
of execution of those six deeds? Could Attorney A, if he undertook this
employment on behalf of Y and Z, ethically represent them and call a secretary
from his law firm as a witness on behalf of Y and Z and permit her to testify as
to the mental capacity of the grantor and also permit her to testify that
Attorney A was present and explained the content of the instruments to the
grantor on two occasions? Would it be proper for Attorney A to accept the
employment by Y and Z if the secretary (notary) employed by his firm was not
called as a witness by his clients, but with the knowledge that he would prob-
ably be called as a witness on behalf of plaintiffs?

Opinion:
Yes. Attorney A may ethically represent Y and Z in the proceeding institut-

ed by the grantor’s grandchildren to set aside the eight deeds in question, under
the anticipated circumstances. While Rule 5.2 prohibits a lawyer from accept-
ing employment in most instances if he knows or if it is obvious that either he
or another lawyer in his firm ought to be called as a witness for either side, nei-
ther Rule 5.2 nor any other Rule speaks to prohibiting representation when an
employee in the firm will probably be called as a witness. The comment indi-
cates that the underlying justification for Rule 5.2 relates to the conflict
between the dual roles of advocate and witness, a conflict which does not exist
for this secretary since she does not appear and participate as advocate. The
prohibition on accepting employment only applies if the lawyer “knows or it
is obvious that he or a lawyer in his firm ought to be called as a witness....” Rule
5.2(a). In this instance, it appears highly unlikely that Attorney A would be
called as a witness since there are numerous other witnesses who can testify to
the issues of mental capacity and undue influence, or lack thereof, on behalf of
Y and Z. In addition, Attorney A believes that it is highly unlikely that plain-
tiffs would call him as a witness, a belief which appears to be reasonable under
the circumstances. Of course, if Attorney A accepts the employment and it sub-
sequently develops that he will or should be called as a witness on either side,
he would then have to govern his conduct by Rule 5.2(b) or (c).

RPC  20
January 16, 1987

Solicitation  of  Business  Clients
Opinion rules that a lawyer may not use an intermediary to solicit business

clients, may not make “cold calls” upon prospective business clients and may not
make statements in legitimate communications which are prohibited by Rule 2.1.

Inquiry  #1:
May an attorney or law firm in North Carolina call someone at a bank or

an accounting firm and specifically suggest that the institution set up a meet-
ing between the attorney or the law firm and a company with which that attor-
ney or law firm has had no prior relationship, for the purposes of soliciting the
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business of the company for the attorney or law firm?

Opinion  #1:
No. Rule 2.4(a) specifically prohibits a lawyer from soliciting professional

employment from a prospective client where there has been no family or prior
professional relationship if a significant motive for the lawyer’s doing so is his
pecuniary gain. That the attorney or law firm approaches the prospective
client’s bank or accounting firm first does not insulate the solicitation from the
prohibition of Rule 2.4(a).

Inquiry  #2:
May an attorney or law firm in North Carolina utilize the technique of

“cold calls” in attempting to cause a company to employ that attorney or law
firm?

Opinion  #2:
No. “Cold calls” made in an attempt to cause a company to employ the

attorney or law firm directly violate Rule 2.4(a).

Inquiry  #3:
When an attorney or law firm is talking to a potential client, having caused

the meeting by one of the above-described methods, and when the potential
client is already represented by another attorney or law firm, may the attorney
or law firm state or suggest any of the following:

a. That the law firm presently representing the company is inadequate in
size or quality to perform services for the company?

b. That the law firm presently representing the company does not have ade-
quate expertise in certain areas that the company may need?

c. That the interviewing law firm would charge less than the present law
firm?

Opinion  #3:
If an attorney or representatives of a law firm are talking to a potential client

after setting up a meeting in one of the above described methods, the attorney
or law firm, of course, is engaging in a prohibited solicitation. Assuming that
an attorney or law firm were speaking to a potential client under circumstances
not necessarily in violation of the Rules of Professional Conduct, such as where
the potential client sought out the attorney or law firm, the statements which
may ethically be made are restricted by Rule 2.1. In particular, the attorney or
law firm discussing possible representation with a potential client already rep-
resented by a different attorney or firm is prohibited from making statements
which compare that lawyer’s services with those of other lawyers unless the
comparison can be factually substantiated. Rule 2.1(c). It may be very difficult
to substantiate the type of statements listed above as a small firm may be able
to provide services by concentration of their time upon the needs of the par-
ticular client and may be able to develop expertise as needed. If the interview-
ing law firm would in fact charge less than the present law firm, it would not
be unethical to say so provided that the interviewing law firm has sufficient
knowledge to say so.

RPC  21
April 17, 1987

Sending  Demand  Letter  on  Behalf  of  Unidentified  Client
Opinion rules that a lawyer may send a demand letter to the adverse party with-

out identifying the client by name.

Inquiry:
Attorney A is a staff attorney in a federally funded legal services program

established for the purpose of providing legal services to migrant farmworkers.
Attorney A is representing a migrant farmworker with minimum wage claims
pursuant to the Fair Labor Standards Act and a claim for liquidated damages
pursuant to the Migrant and Seasonal Agricultural Worker Protection Act. It is
the independent judgment of Attorney A that the disclosure of the identity of
his client in the initial demand letter to the employer-adverse party could rea-
sonably be expected to subject the client to the possibility of physical or eco-
nomic retaliation. Attorney A is fully prepared to disclose the identity of his
client to the adverse party if a realistic possibility of settlement of the claim
seems likely during subsequent communication with the adverse party or his
counsel. Would it be ethical for Attorney A to write an initial demand letter to

the employer-adverse party inviting settlement discussions without disclosing
the name of the client?

Opinion:
Yes. Nothing in the Rules of Professional Conduct prohibits negotiating on

behalf of an undisclosed principal. In the subject situation, the identity of the
client would be “confidential information” subject to the protection of Rule 4
of the Rules of Professional Conduct because its disclosure likely would be
detrimental to the client. Attorney A would have an obligation not to disclose
the client’s identity until authorized to do so by the client or until otherwise
permitted to do so by the Rule. No other provision of the Rules of Professional
Conduct would be offended or compromised by the conduct proposed, assum-
ing that the client actually exists and has authorized the communication made
on his or her behalf.

RPC  22
April 17, 1987

Representation  of  Administratrix  in  Official  and  Individual  Capacities
Opinion rules that in the absence of consent from the heirs, a lawyer may not

represent the administratrix officially and personally where her interests in the two
roles are in conflict.

Inquiry:
Intestate person I died in North Carolina in 1984, leaving as statutory heirs

his second wife B and two minor children, M and N, from a previous marriage
in Virginia which ended in divorce in 1979. Wife B, represented by Attorney
X, qualified as Administratrix in North Carolina, survived a challenge for
removal for cause by Creditor 1, and continues as Administratrix in the open
estate.

Among other claims on the estate, Creditor 1, a secured and unsecured
lender, has brought suit on a refusal to pay a claim based on deeds of trust and
notes signed by both I and B as well as on unsecured credit extensions. Creditor
2, the ex-wife of I, has filed suit for breach of contract based on the failure of I
to provide college tuition or a life insurance policy to provide college tuition,
pursuant to a separation agreement executed by I in Virginia. The guardian ad
litem for M and N is a party plaintiff in Creditor 2’s suit. Both creditors’ suits
name the Administratrix in both her official capacity and personally as parties
defendant because of the refusal of the Administratrix to refer the claims, seek-
ing costs from her in both capacities under GS Section 28A-19-18.

Attorney X has answered Creditor l’s suit for the Administratrix B, both in
her official capacity and individually. X has not yet answered the suit of
Creditor 2.

May X ethically continue to represent B against Creditor 1’s claims in both
capacities? May X ethically represent B in both her capacities in the suit by
Creditor 2, even if B consents, but M and N do not consent through their
guardian ad litem?

Opinion:
No, Attorney X may not ethically represent Administratrix B in both her

individual and official capacities in the suits brought by Creditor 1 and
Creditor 2. Rule 5.1 prohibits a lawyer from undertaking to represent and from
continuing to represent clients with adverse interests unless the representation
will not be adversely affected and the clients consent after full disclosure. In
both suits, the interests of the estate are involved, which includes the interests
of the two minor children. In both suits, the interests of Administratrix B as an
individual are also involved and may be adverse to the interests of the estate.
Without the consent of the heirs, including the minor children, Attorney B
cannot represent the Administratrix in both her official and individual capaci-
ties where there are conflicts between her interests in the two roles.

RPC  23
April 17, 1987

Disclosure  of  Information  Concerning  Real  Estate  Transactions  to  the  IRS
Opinion rules that a lawyer may disclose information to the IRS concerning a

real estate transaction which would otherwise be protected if required to do so by
law, and further that notice of such required disclosure, should be given to the client
and other affected parties. 
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Inquiry:
Lawyer L frequently handles real estate transactions for his clients. Lawyer

L has reviewed new federal tax law requirements. He believes that, as of January
1, 1987, he is required to file Form 1099 with the Internal Revenue Service for
each real estate transfer in which he acts as the closing agent. That form would
require that he provide the Internal Revenue Service with the sales price and
tax identification numbers for the parties to the real estate transaction.

Lawyer L is concerned that he may be violating client confidences by dis-
closing the information required by Form 1099 to the Internal Revenue
Service. If he must disclose this information, is he required to advise the par-
ties to the transaction that the returns are being filed? Is it necessary to secure
the permission of the clients in order to disclose that information?

Opinion:
Rule 4(c)(3) permits a lawyer to disclose confidential information if he is

required by law to do so. Whenever Lawyer L is required by tax law provisions
to provide certain information to the Internal Revenue Service, he may ethi-
cally do so. Since it is a legal requirement, the consent of the client, as such, is
not required. Rule 6(b)(l) requires a lawyer to keep a client reasonably
informed of the status of any matter and to comply promptly with requests for
information. The comment thereto indicates that a lawyer is required to “ful-
fill reasonable client expectations for information....” Therefore, Lawyer L and
other attorneys similarly situated should inform their clients, and other affect-
ed persons as reasonable and appropriate, when the lawyer must provide infor-
mation to the Internal Revenue Service.

RPC  24
October 23, 1987
Editor’s Note: This opinion was originally published as RPC 24 (Revised).
For additional guidance, see Rule 1.8(a) of the Revised Rules.

Purchase  of  Client’s  Property  at  Execution  Sale
Opinion rules that a lawyer may not purchase his client’s property at an execu-

tion sale on his own account because of conflict of interest.

Inquiry:
Attorney A represents a client whose real or personal property is being sold

by the sheriff at an execution sale. The client has instructed the attorney that,
regardless of the amount of equity in the property, the client does not wish to
bid on its own behalf, instead hoping that someone else will bid at the execu-
tion sale to produce partial or full payment of the outstanding judgment.

Attorney A attends the execution sale, simply to report the results to the
client. At the sale it becomes apparent that there will be no bidders.
Accordingly, the client will be forced to pay the expenses of the sale and the
property will be returned to the judgment debtor. In such a case, Attorney A
feels it would benefit the client for Attorney A to bid at the sale if he personal-
ly and individually might be interested in purchasing the property. Attorney A
believes this would save the client from incurring the expenses of sale and
might also produce proceeds which could be used by the client partially or
wholly to satisfy the outstanding judgment.

May Attorney A ethically bid on real or personal property of his client being
sold at execution sale under the circumstances set out above?

Opinion:
No, however it would be appropriate if Attorney A entered his bid with the

informed consent of his client having first formed a reasonable belief that his
personal interest would not adversely effect the representation and that the
transaction would be fair to his client. See Rules 5.1(b) and 5.4(a).

RPC  25
October 23, 1987

Listing  of  Unlicensed  Attorney  on  Letterhead
Opinion rules that a North Carolina firm may not list a lawyer licensed else-

where, but not in North Carolina, as “of counsel” or as a “consulting attorney.”

Inquiry:
Law Firm LMN would like to establish a formal relationship with Professor

P. Professor P is on the faculty of a law school located in North Carolina. P is
a nationally recognized expert in the areas of intellectual property and enter-

tainment law. P is licensed to practice law only in the State of Illinois and does
not have imminent plans to become licensed in North Carolina.

Law Firm LMN would like to list Professor P on their letterhead as being
“of counsel.” If he may not be listed of counsel, then Law Firm LMN would
like to list P as a “consulting attorney” in the area of entertainment law.

May Law Firm LMN ethically list P on its letterhead either as being “of
counsel” or a “consulting attorney?”

Opinion:
No. To list Professor P on Law Firm LMN’s letterhead would be mislead-

ing, since P is not an attorney in North Carolina and since he does not main-
tain an office and practice in any other jurisdiction in which he is licensed. See
Rule 2.3. Special expertise in a subject does not authorize a nonlicensed lawyer
to be listed on a letterhead. To list a person trained as an attorney and licensed
elsewhere, but not in North Carolina, under a designation which would
attempt to indicate his legal expertise would inevitably be misleading and
imply that he is an attorney in North Carolina.

RPC  26
October 23, 1987
Editor’s Note: See Rule 7.3 of the Revised Rules and RPC 242. This opinion
was decided prior to 1989 amendment to superseded (1985) Rule 2.4 per-
mitting targeted direct mail advertising.

Sending  Letters  Soliciting  Employment  to  Community  Newcomers
Opinion rules that a law firm may not send letters recommending the services

of the firm to persons or corporations that have indicated interest in locating in the
community to the local Chamber of Commerce

Inquiry:
City C’s Chamber of Commerce periodically makes available to its mem-

bers a list of persons who have requested information from the Chamber con-
cerning the business environment in City C and the county in which it is locat-
ed. That list typically contains over 25 persons or corporations.

Law Firm F has been mailing a form letter to persons on that list. Using
word processing, each letter has been addressed directly to the person or cor-
poration whose name appears on the Chamber list as having made an inquiry.

The letter in question basically thanks the individual or corporation for his
or its interest in the city and speaks favorably of the city’s environment, attitude
and circumstances for newcomers. The letter also indicates that Firm F has
served the business community in City C for more than 50 years. It includes
an indication of the types of legal services that Firm F provides. It also suggests
that if the individual corporation decides to become a part of City C’s business
community, the addressee’s decision may involve business and personal trans-
actions in which legal advice will be needed. The letter then indicates that the
members of Firm F would be pleased to assist the addressee with these and
other legal needs.

May Firm F ethically send letters of the type described above to individuals
or corporations whose names appear on the list of the Chamber of Commerce
as having made inquiries about City C, with the individual person’s or corpo-
ration’s name as addressee?

Opinion:
No. Rule 2.4(b) prohibits lawyers from soliciting professional employment

from prospective clients by any written form of communication, where a sig-
nificant motive is the lawyer’s financial gain, when there is no family or prior
professional relationship. A limited, narrowly-construed exception authorizes
written solicitations distributed generally to persons not known to need a par-
ticular kind of legal service. The letters here are not distributed generally with-
in the meaning of the exception in Rule 2.4(b).

RPC  27
July 24, 1987

Representing  Parties  Adverse  to  Former  and  Current  Clients
Opinion rules that a lawyer may represent clients in a medical malpractice

action even though one of the potential defendants or a witness and agent for the
defendant is a former client in an unrelated matter. Opinion further rules that the
lawyer cannot undertake to represent the clients in the medical malpractice matter
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when he is currently counsel in a divorce proceeding for a potential defendant or an
agent and witness for the hospital defendant.

Inquiry:
Lawyer A is contacted concerning a possible medical malpractice action.

With the consent of the prospective clients, Lawyer A consults with Lawyer B,
of a different law firm, about associating in the case. Lawyers A and B sign a
contract to represent the clients in the medical malpractice case.

Subsequently, Lawyer A learns through investigation of the case that X and
Y may be involved in the case as agents of the hospital. X and Y may be named
in the complaint as defendants or may simply be involved as non-party agents
of the defendant hospital.

Lawyer A represented X in a child custody and support action. Lawyer A’s
last contact with X was in 1983. Lawyer A has drawn a separation agreement
for Y and has filed a divorce complaint on Y’s behalf. The divorce action is still
pending and could be put on the calendar and resolved at any time. Y has paid
lawyer A only 1/8 of the fee due to lawyer A for filing the divorce action.

If lawyer A fully disclosed to the plaintiffs in the medical malpractice mat-
ter his involvement concerning X and Y, and if the plaintiffs in the medical
malpractice matter give their consent for Lawyer A to continue representing
them, and if the divorce action for Y is finalized prior to any medical malprac-
tice suit being filed, may Lawyer A ethically continue to represent the plaintiffs
in the medical malpractice matter as counsel? Would it make any difference if
X and Y give informed consent to Lawyer A’s representation of the medical
malpractice clients even if it should involve a lawsuit involving X and Y as pos-
sible defendants?

If only the hospital is sued, and X and Y are not named as party defendants
in the medical malpractice action and would thereby be involved as witnesses
as the agents of the hospital defendant, could Lawyer A ethically represent the
plaintiffs in the medical malpractice action as counsel with Lawyer B?

Opinion:
Lawyer A does not currently represent X and has had no contact with X

since 1983. The medical malpractice action is certainly not the same matter
and does not appear in any way to be substantially related to the child custody
and support action in which Lawyer A previously represented X. See Rule
5.1(d). On the facts given, it does not appear likely that any confidential infor-
mation obtained in Lawyer A’s prior representation of X would be violated if
Lawyer A now represented the medical malpractice clients.

It appears that Lawyer A currently represents Y. So long as Lawyer A is rep-
resenting Y, he cannot undertake adverse representation or representation
which is likely to be directly adverse to him unless he has consent of Y and the
clients in the medical malpractice case and unless he reasonably believes the
other representation would not adversely affect Y’s interests. Rule 5.1(a). Even
if Y is only a witness and agent of the hospital in the medical malpractice mat-
ter, the inquiry suggests that Y’s motives and/or actions might be in question.
He would be a witness subject to cross-examination. It is difficult to see how
the loyalty of the lawyer to his client and the full and frank communication
which a client should feel free to give to his lawyer can be maintained if the
lawyer is simultaneously representing plaintiffs against Y’s principal in a mal-
practice action in which Y would be involved as a witness. See Rule 4 and com-
ment thereto; Rule 5.1(b) and comment to Rule 5.1. Under these circum-
stances, it does not appear that Lawyer A should undertake to represent the
clients in the medical malpractice matter so long as he is representing Y in Y’s
divorce action.

RPC  28
July 24, 1987

Representation  of  Estates  of  Pilot  and  Passenger
Opinion rules that a law firm may ethically represent the estates of both a hus-

band and a wife in an action arising out of a private airplane crash in which both
spouses were killed, where the law firm is convinced that the husband/pilot was not
negligent in any way and that it would be frivolous for the wife’s estate to assert a
claim against the husband’s estate.

Inquiry:
Law firm has been contacted about representing the estates of a husband

and wife who were killed in a private airplane crash. Law firm has carefully

investigated the collision, and each member of the firm believes that the sole
cause of the collision was a serious defect in the plane. Law firm has advised the
executor for the wife that there is no evidence that the husband/pilot was neg-
ligent and that the law firm believes that making the husband’s estate a party
to the action brought by the wife’s estate would be frivolous and a violation of
Rule 11 of the Rules of Civil Procedure.

Law firm has further advised the executor for the wife’s estate that it is the
usual and typical defense on the part of the defendant automatically to join the
pilot as a third party. Law firm believes the facts clearly show there was no neg-
ligence on the husband’s part. May law firm ethically represent the estate of the
husband as well as that of the wife, even though there probably will be a join-
der by the original defendant of the husband’s estate?

Opinion:
Yes, provided that informed consent is obtained from both parties. See Rule

5.1(b). This opinion recognizes that law firm has made a judgment that the
representation of neither client will be adversely affected, pursuant to Rule
5.1(b)(l). Law firm has a continuing obligation under Rule 5.1(c) to evaluate
the potentially conflicting interests. If a conflict does develop, law firm could
be required to withdraw from representation of both clients. Rule 5.1(d) and
Rule 4(b).

RPC  29
October 23, 1987
Editor’s Note: This opinion was originally published as RPC 29 (Revised).
For subsequent history, see RPC 216.

Purchase  and  Use  of  Title  Abstracts
Opinion rules that an attorney may not rely upon title information from a non-

lawyer assistant without direct supervision by said attorney.

Inquiry:
Attorney picks up a circular for a title or abstract firm, which states that the

firm offers title examination services to attorneys for a flat fee of seventy dol-
lars ($70.00) per tract plus copy costs.

Thereafter, attorney speaks with an employee of the firm who states that she
can do a title search on a parcel of real property as above stated. She further
states that she will telephone with any problems and that she will send a title
summary and copies of the relevant documents. She states that she will not ren-
der an opinion on the title.

Attorney then gives her a deed book reference for a tract of land and
requests a title examination. Thereafter, attorney received a mailing from the
firm which includes the following:

1. Summary page indicating an abbreviated property description, the mort-
gages or deeds of trust, the tax listing information and judgments;

2. “Link” sheet for one descendant’s estate;
3. “Link” sheet for the deeds represented to be in the chain of title with a

copy of each deed;
4. City ad valorem tax printout signed by a City employee; and
5. Computer printout of the “out” conveyances for two (2) of the parties in

the chain of title from the Register of Deeds. (The “out” conveyances for the
owners prior to 1982 were listed on the link sheet by the firm’s employee
because the Registry does not have conveyances prior to such time on the com-
puter.)

Attorney was not telephoned regarding examination or examination
process. The firm does not employ an attorney. The work was performed by a
nonlicensed person. Attorney did not train or supervise the firm and was not
requested to do so. Attorney has no knowledge regarding the firm’s financial
standing or liability insurance.

May attorney ethically rely upon the firm’s “Abstract” or “Title Search” in
rendering title opinions to clients, lenders or title insurance companies?

If so, what duty, if any, does attorney owe to investigate, evaluate, train
and/or supervise firm’s employees?

Opinion:
An attorney is responsible under Rule 3.3(a) to ensure that his firm has pro-

cedures which will reasonably assure that the conduct of any nonlawyer either
employed or retained by that firm “is compatible with the professional obliga-
tions of the lawyer...” Further, an attorney may not ethically handle any “legal
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matter without preparation adequate under the circumstances.” Rule 6(a)(2).
For an attorney to rely on an abstract or title search by a nonlawyer not super-
vised by the attorney or the firm does not constitute adequate preparation
under the circumstances for rendering of a title opinion or drafting a deed in
reliance on the information disclosed by this title abstract or search. An attor-
ney is required to supervise and evaluate the nonlawyer assistant. An attorney
relying on nonlawyer assistants, whether employed by his firm or contracted
with, must make reasonable efforts to ensure that the nonlawyer’s conduct is
compatible with the lawyer’s professional obligations, including his ethical obli-
gations as required by Rule 3.3(a).

RPC  30
April 14, 1995

Communication  with  Represented  Criminal  Defendant
Opinion rules that District Attorney may not communicate or cause another to

communicate with represented defendant without the defense lawyer’s consent.

Inquiry:
A criminal defendant, represented by an attorney, initiates personal contact

with the district attorney who is prosecuting the charges against him. The
criminal defendant tells the district attorney that the attorney representing him
is not counsel of his choice, was selected by someone else, and is not repre-
senting his interests. The criminal defendant further says that the attorney is
advising him to keep quiet and that he (the criminal defendant) believes the
attorney is a “watchdog” for other conspirators in the criminal enterprise of
which the criminal defendant has been a part. The criminal defendant express-
es a willingness and desire to cooperate with the State but says that he will do
so only if the State agrees that his attorney not be told he is cooperating.

May the district attorney engage in a period of communication with, and
accept the cooperation of, the criminal defendant, without revealing the com-
munication and cooperation to the criminal defendant’s attorney? What
should the district attorney do in response to the criminal defendant’s contact?

Opinion:
No, the district attorney may not engage in such discourse with the crimi-

nal defendant. The Rules of Professional Conduct prohibit communication
and cooperation between the district attorney and a criminal defendant whom
the district attorney knows to be represented by counsel. Rule 7.4(a) provides
that a lawyer “shall not....(c)ommunicate or cause another to communicate
about the subject of the representation with a party the lawyer knows to be rep-
resented by another lawyer in the matter, unless the lawyer has the consent of
the other lawyer or is authorized by law to do so.”

However, the district attorney need not, and indeed, should not turn a deaf
ear to the criminal defendant’s complaint. The Rule does not prohibit confi-
dential discussions with a person seeking another opinion on his legal situation.
Rule 7.4, comment. And, in dealing with “a person who is not represented,” a
lawyer always is permitted to advise the person to secure counsel. Rule 7.4(b).
Furthermore a district attorney has a special duty to “(m)ake reasonable efforts
to assure that the accused has been advised of the right to and the procedure
for obtaining counsel and has been given reasonable opportunity to obtain
counsel.” Rule 7.3(b).

Thus, confronted with the contact described above, the district attorney
should inform the criminal defendant that he has the absolute right to an attor-
ney who will represent only his interests, that he may discharge the attorney
who is representing other interests, that the Court will appoint an attorney to
represent his interests if he cannot afford to employ one, and that the district
attorney will assist in having him brought before the Court so that the dis-
charge and appointment may be accomplished.

The situation is different where the criminal defendant’s complaint to the
district attorney is that he has no lawyer but that an attorney is claiming to rep-
resent him. In that circumstance, ethical considerations do not prohibit com-
munications between the district attorney and the criminal defendant, since
Rule 7.4(a) applies only where the district attorney knows the party to be rep-
resented by counsel. Even there, however, the district attorney still has a special
duty under Rule 7.3(b), to assist the criminal defendant on gaining access to
counsel.

In addition, in either situation, the district attorney may have a duty to

inform the North Carolina State Bar of the misconduct of the criminal defen-
dant’s attorney. Rule 1.3 requires a lawyer to report misconduct when he or she
has “knowledge that another lawyer has committed a violation of the Rules of
Professional Conduct that raises a substantial question as to that lawyer’s hon-
esty, trustworthiness or fitness as a lawyer in other respects.” The criminal
defendant’s allegations, as described in the inquiry, are of misconduct in the
extreme, involving possible violations of Rule 1.2(c) (dishonesty and fraud),
Rule 1.2(d) (prejudice to the administration of justice), Rule 5.1 (conflicts of
interest), Rule 5.6 (fees from third parties), Rule 6(b)(3) (nondiligent-repre-
sentation), and Rule 7.1(a)(2) (prejudice or damage to client). The Rule does
not require a lawyer to report “every violation” of the Rules of Professional
Conduct, but only those “that a self-regulating profession must vigorously
endeavor to prevent.” Rule 1.3, comment. Here, the allegations clearly raise “a
substantial question” about the attorney’s fitness within the meaning of Rule
1.3. If the quality of the allegations and information are sufficient to imbue the
district attorney with “knowledge” of violations, rather than a mere suspicion
of them, then he must report the attorney to the State Bar.

RPC  31
July 24, 1987

Letterhead  Listing  of  “Corresponding”  Attorney
Opinion rules that a law firm in North Carolina may not list on its letterhead

a “corresponding” attorney in another location.

Inquiry:
May an attorney licensed in North Carolina show on his letterhead a

“Corresponding French Lawyer” or other relationship with an attorney who is
not associated in a partnership or professional association and is not of coun-
sel to the firm?

Opinion:
No. Rule 2.3(c) prohibits a North Carolina law firm with offices only in

North Carolina from listing a person not licensed in this state “as an attorney
affiliated with the firm.” A relationship such as a “corresponding attorney” is a
form of association or affiliation or could be construed as such by the public.
This opinion overrules CPR 347.

RPC  32
January 13, 1989
Editor’s Note: This opinion was originally published as RPC 32 (Revised).

Representation  of  Domestic  Client  After  Representing  Both  Spouses  in  Other
Matters

Opinion rules that an attorney who represented a husband and wife in certain
matters may not represent the husband against the wife in a domestic action involv-
ing alimony and equitable distribution. Opinion further rules that an attorney
associated with the firm which represented the husband and wife during marriage,
but who did not himself represent the husband and wife during that time, may rep-
resent the wife in an action involving equitable distribution and alimony if he did
not gain any confidential information from or on behalf of the husband.

Inquiry  #1:
Lawyer A is a senior partner with the Firm of A, B, and C. Husband and

wife employed the services of Lawyer A over a period of approximately 15
years. Lawyer A, during the course of representing husband and wife, prepared
wills for husband and wife, was the attorney for the estate of wife’s mother, rep-
resented their son in connection with several traffic citations, represented the
husband and wife in connection with the purchase of three parcels of real prop-
erty, and advised the husband and wife as to whether they should file a joint
bankruptcy petition. The husband and wife did not file a bankruptcy petition.

After the aforementioned services were rendered by Lawyer A on behalf of
the husband and wife, the husband and wife separated. Therefore, the husband
employed Lawyer A for the purpose of filing a complaint seeking divorce based
upon one year’s separation. The wife hired Lawyer D who had previously been
employed with the Law Firm of A, B, and C to represent her in the domestic
action. Lawyer D had never performed any legal services on behalf of husband
and wife during his employment with the Firm of A, B, and C. Lawyer D filed
an answer and counterclaim seeking an award of temporary and permanent
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alimony, sequestration of the marital residence and an equitable distribution of
the marital property accumulated during the parties’ marriage. Lawyer D also
filed a motion requesting that Lawyer A withdraw from the case. May Lawyer
A ethically continue to represent the husband after the wife contests his con-
tinued representation of the husband?

Opinion  #1:
No. Lawyer A previously represented both the wife and the husband in con-

nection with numerous matters, including preparation of wills, administration
of the wife’s mother’s estate, purchase of three parcels of real property, and
advice as to whether they should file a joint bankruptcy petition. These mat-
ters all require or involve communication concerning property, income, and
matters relevant to the spouses’ financial circumstances so that Lawyer A will
necessarily have received confidential information relevant to the pending pro-
ceedings. Lawyer A is required by Rule 4 neither to reveal confidential infor-
mation of this client, nor to use confidential information of his client to the
disadvantage of that client or for the advantage of a third person. Confidential
information includes not only material protected by the attorney-client privi-
lege, but other information gained in the professional relationship which the
client either requests that the lawyer not reveal or the disclosure of which could
be detrimental to the client. Under these circumstances, given the wife’s objec-
tion to Lawyer A’s representation of the husband, Lawyer A may not continue
representing the husband in the domestic action which includes a claim for
alimony and a request for equitable distribution of marital property.

Inquiry  #2:
May Lawyer D continue to represent the wife, in light of the fact that he

was previously employed with the Firm of A, B, and C during the period of
time Lawyer A rendered the legal services described above to both the husband
and wife?

Opinion  #2:
Yes, unless Lawyer D acquired confidential information of the husband

during the period of time that he was with Law Firm A, B, and C. The inquiry
states that Lawyer D never represented the husband. If Lawyer D was not
aware of any confidential information communicated by the husband or by the
wife on behalf of both her and the husband, he would not be prohibited from
representing the wife once he is disassociated from Law Firm A, B and C. See
Rule 5.1 and comment thereto.

RPC  33
January 15, 1988
Editor’s Note: This opinion was originally published as RPC 33 (Revised).
See Rule 3.3 of the Revised Rules for additional considerations.

Disclosure  of  Client’s  Alias  and  Criminal  Record
Opinion rules that an attorney who learns through a privileged communication

of his client’s alias and prior criminal record may not permit his client to testify
under a false name or deny his prior record under oath. If the client does so, the
attorney would be required to request the client to disclose the true name or record
and, if the client refused, to withdraw pursuant to the rules of the tribunal.

Inquiry:
Attorney A represents Defendant D in a criminal proceeding. In a confi-

dential communication with D, Attorney A discovers that D has been charged
under an alias. If D’s real identity were known, it would reveal a prior criminal
record which could have an impact on sentencing and possibly result in other
charges. In this particular case, it would be in the best interest of D to testify
in his own behalf.

Does Attorney A have an affirmative duty to disclose the alias? May he have
D sworn under the alias? When the district attorney asks the defendant if he
has a prior criminal record, must Attorney A withdraw if D denies any record?
If asked by the judge to disclose D’s prior record, which cannot be accom-
plished without revealing the alias, must Attorney A withdraw?

Opinion:
Prior to any trial court proceedings, Attorney A has no affirmative duty to

disclose the Defendant’s true name or his criminal record. Indeed, at that point
in his representation, Attorney A’s duty to his client prohibits his disclosing this
confidential information. Rule 4.

In the trial court, however, Attorney A also has a duty to the tribunal. He
may not participate in the presentation of perjured testimony, Rule 7.2(a) (4),
(5), (6) and (8), nor in the perpetration of a fraud upon the tribunal. Rule
7.2(b) (1). Obviously, trial court events may give rise to a conflict between this
duty to deal honestly with the court, and the duty to deal confidentially with
the client. Counsel may not sit idly by while a defendant testifies falsely. Rule
7.2(b) (1). And in response to a specific and direct question to counsel by the
court, counsel may not misrepresent the defendant’s criminal record but is
under no ethical obligation to respond.

Prior to trial, Attorney A must anticipate these possible trial events. He
must request the Defendant to agree that he will testify truthfully about all
matters, including his name and criminal record, if he testifies at all. If the
Defendant refuses this request, Attorney A must terminate his representation.
If he has formally entered the case, he must undertake to withdraw, prior to
trial, in accord with the rules of the tribunal. See Rule 7.2 and comment.

If the Defendant agrees to these requests but, during the trial, testifies false-
ly with respect to a material matter, including his name and criminal record,
Attorney A must call upon the Defendant to correct the false testimony. If the
Defendant refuses, Attorney A must undertake to withdraw from the case in
accord with the rules of the tribunal. See Rule 7.2(b) (1) and comment.

RPC  34
January 15, 1988

Use  of  the  Designation  “Of  Counsel”
Opinion rules that an attorney may be designated as “of counsel” to a North

Carolina law firm so long as the attorney is licensed in North Carolina and will
have a close, in-house association with the firm which does not involve conflicts of
Interest.

Inquiry:
Lawyer A is a member of the North Carolina Bar and has been a member

for about 15 years. Lawyer A is also a member of the Texas Bar and is a part-
ner in Texas Law Firm Y in Houston, Texas. During the years that Lawyer A
has lived and worked in Texas, he has maintained a second home in North
Carolina and has maintained a personal and professional relationship with Law
Firm X. His family moves to North Carolina for the summer and he makes fre-
quent trips to North Carolina throughout the year.

Lawyer A will semi-retire from the Texas practice and will be dividing his
time between Texas and North Carolina. He will maintain a permanent office
with Law Firm X and will be in the office for a few days each month and in
contact with other attorneys and staff of Law Firm X on a frequent basis. It is
anticipated that eventually Lawyer A will retire to North Carolina.

May Lawyer A become “of counsel” to Law Firm X? 

Opinion:
Yes. Nothing in the Rules of Professional Conduct specifically speaks to use

of the designation “of counsel.” A firm may designate as “of counsel” another
attorney who is licensed in North Carolina, and who will have a close, in-house
association free and clear from problems of conflict, without violation of Rule
2.3. CPR's 82 and 155 were decided under the Code of Professional
Responsibility and were based on provisions not included in the Rules of
Professional Conduct. To the extent CPR's 82 and 155 required daily contact
or association, they are overruled.

RPC  35
January 15, 1988

Contingent  Fees  for  the  Collection  of  “Med-PPay”
Opinion rules that a lawyer generally may not charge a contingent fee to collect

“med-pay.”

Inquiry:
May a lawyer ethically enter into a contingent fee contract to collect

amounts due under provisions of a liability insurance contract which provide
for the payment of the insured’s medical expenses up to a certain amount with-
out regard to fault if there is no dispute as to the validity of the medical bills?

Opinion:
Contingent fees, like all legal fees, must be reasonable. Rule 2.6(a).
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Generally it is considered reasonable for lawyers to charge and collect higher
fees than would otherwise be permitted in cases where recovery is uncertain
and the lawyer’s right to be paid is actually contingent upon there being some
recovery. Thus, in such situations, a lawyer is justified, within reason, in com-
puting a fee by applying a relatively high percentage rate to any amounts recov-
ered for the client.

There is generally no justification for extraordinarily high fees where there
is no risk of nonpayment. In order for such contingent fees to be reasonable
and therefore permissible, there must exist at the time the agreement is made
some real uncertainty as to whether there will be a recovery.

In most situations where claims are made under the medical payments pro-
visions of liability insurance policies, there is no significant risk that the insur-
ance company will refuse payment. There are no questions of fault to be deter-
mined and there is seldom any dispute regarding the validity of medical
expenses. The element of risk which is necessary to justify the typically elevat-
ed contingent fee is not present. Such a fee would therefore be unreasonable to
the extent that it bears no relation to the cost to the attorney of providing the
service or the value of the service to the client. The same analysis would apply
to other types of claims with respect to which liability is clear and there is no
real dispute as to the amount due the claimant, such as claims for health insur-
ance benefits and life insurance proceeds.

It is not unethical for the attorney to make some reasonable charge for serv-
ices rendered in regard to the collection of such claims.

RPC  36
April 15, 1988
Editor’s Note: This opinion was decided prior to the 1989 amendment to
superseded (1985) Rule 2.4 permitting targeted direct mail advertising.

Seminars  Produced  by  Law  Firms  for  Prospective  Clients
Opinion rules that a law firm may hold a seminar concerning automobile acci-

dent claims for members of the public who are randomly selected for invitation.

Inquiry:
Lawyer A desires to invite members of the public to a periodically held sem-

inar with refreshments at his office where the public would be given demon-
strations and/or information with respect to what to do in case of an automo-
bile accident. Can Lawyer A hold such seminars? If so, can he have his staff
mail invitations to the general public either by using names from the phone
book or by bulk occupant mailing? Could the attorney ethically invite mem-
bers of the general public to these seminars by randomly selecting people
through the telephone book and having staff, employees or an outside phone
service call them with an invitation to attend such seminars or demonstrations?

Opinion:
Yes, Lawyer A may hold such seminars. However, he cannot, personally or

through any staff, employees or outside agency, telephone persons to invite
them to such seminars or demonstrations. Rule 2.4(b). Since the goal of such
seminars or demonstrations would be to invite an employment relationship,
soliciting persons to come to the seminar demonstration would be equivalent
to soliciting professional employment from those persons. He could invite such
persons by mailing invitations to persons selected randomly from the tele-
phone directory or by bulk occupant mailing. He could not preselect the peo-
ple by any means which would target persons specifically likely to need such
legal services. Rule 2.4(b)

RPC  37
April 15, 1988

Application  of  Trust  Funds  to  Client’s  Fee  Obligation
Opinion rules that a law firm which has received money representing the refund

of an appeal bond to a client owing substantial fees to the firm may apply the appeal
bond refund to the fees if an agreement with the client would authorize the firm to
do so.

Inquiry:
Several years ago, law firm ABC represented client P in connection with the

defense of a lawsuit filed against P. The trial resulted in an adverse verdict for
client P, and P instructed the firm to perfect an appeal to the North Carolina

Court of Appeals. The Court of Appeals affirmed the Superior Court judg-
ment, and P has since paid the judgment.

After the appeal was affirmed by the Court of Appeals, client P still owed
law firm ABC substantial fees. Those fees have not been paid and are unlikely
to be satisfied. At a later date, the Office of the Clerk of Superior Court
informed law firm ABC that the Clerk’s Office was holding a check, which was
the return of the appeal bond posted by client P. The money for the appeal
bond was brought to law firm ABC’s office by P at the time of the notice of
appeal and was then deposited with the Clerk’s Office by attorneys with firm
ABC. Currently, law firm ABC is holding the refunded appeal bond money in
its trust account.

May law firm ABC ethically apply the funds from the refund of the appeal
bond to the fees still owed to the law firm, which are substantially in excess of
the amount of the refund?

Opinion:
No, unless the agreement or understanding with the client concerning pay-

ment of fees and handling of money on behalf of the client authorizes the firm
to take its fees or a portion of the fees owing to it from funds held for the client.
The firm is required to hold all property or funds owing to its client in a des-
ignated trust account, separate from the firm’s own funds. See Rules 10.1(a),(c).
Funds may be disbursed from that trust account only to the client or in accor-
dance with the client’s instructions. See Rule 10.2(E). If a lawyer or firm
reached an understanding with a client which would allow it to apply such
funds as the refund of an appeal bond to the fees owing from the client to the
firm, then disbursement of the refunded appeal bond funds could be made
consistent with Rule 10.2(E) to the firm for payment of unsatisfied fee obliga-
tion.

RPC  38
April 15, 1988

Temporary  Placement  of  Attorneys
Opinion rules that attorneys in North Carolina may use attorney placement ser-

vices which place independent contracting attorneys with other attorneys or firms
needing assistance on a temporary basis for a placement fee.

Inquiry:
Attorneys Placement Service, or APS, contracts with independent licensed

attorneys willing to provide legal services on an hourly basis for placement of
those attorneys with other attorneys, law firms, or corporate counsel needing
some assistance temporarily because of lack of time, lack of expertise in a par-
ticular area, or other reasons. APS views its role as one of a placement consult-
ant hired by both the employing attorney or firm and the independent attor-
neys who are placed. APS charges a placement fee which is paid directly by the
employing attorneys or firms prior to paying the contracting attorney. The
contracting attorney has entered into the arrangement to be paid at a rate equal
to the amount paid by the employing attorney minus the placement fee, which
is included in the agreement with the employing attorney as being deducted
from the total amount paid by the employing attorney.

The attorneys placed by APS are not employed by APS. They are free to
accept or decline any temporary position in which APS otherwise is able to
place them. APS makes an effort to determine whether there could be a con-
flict of interest prior to placing any contracting attorney. However, APS also
expects the employing attorneys or firms and the contracting attorneys to be
sensitive to a possible conflict of interest and to handle any potential conflicts
in an ethical manner.

May licensed attorneys in North Carolina ethically contract with APS as
either employing attorneys wishing to have other attorneys placed with them
on a temporary basis or as contracting attorneys seeking temporary placement
with other attorneys or firms?

Opinion:
Yes. This arrangement does not appear to be structured in any way so as to

impinge upon the lawyers’ ability to exercise their independent judgment in
performing legal ser-vices. The contracting attorneys, as well as the employing
attorneys or firms, would need to be very careful to avoid any potential con-
flicts of interest under Rule 5.1 and to preserve confidential information appro-
priately under Rule 4 in the same way as is necessary whenever an attorney or
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firm representing a client contracts with another attorney to assist in perform-
ance of legal services and representation of the client. Assuming that the con-
tractual arrangements specify what the employing attorney or firm is paying,
the rate to be paid to the contracting attorney, and the placement fee to be paid
to APS, the arrangement would not violate either Rule 2.6(d) or Rule 3.2.

RPC  39
July 15, 1988

Communication  with  Adverse  Party’s  Insurer
Opinion rules that an attorney may not communicate settlement demands

directly to an insurance company which has employed counsel to represent its insured
unless that lawyer consents.

Inquiry:
Lawyer A is insured against professional malpractice by Insurance

Company. Plaintiff sues Lawyer A for malpractice. Insurance Company pro-
vides Lawyer B to defend Lawyer A. May Plaintiff ’s counsel communicate set-
tlement demands to Lawyer B with a copy to Insurance Company?

Opinion:
No, unless Lawyer B consents. Rule 7.4(a) prohibits a lawyer from com-

municating regarding the subject of representation with a party the lawyer
knows to be represented by another lawyer in the matter, unless the lawyer has
the consent of the other lawyer or is authorized by law to do so. For the pur-
pose of this rule, an insurance company which provides counsel for its insured
in the defense of a third party’s liability claim is itself a party represented by
counsel and may, therefore, not be contacted directly by the third party’s lawyer
unless the lawyer for the insured and insurer consents.

RPC  40
April 17, 1989
Editor’s Note: This opinion was originally published as RPC 40 (Revised).

Lender  Preparation  of  Closing  Documents
Opinion rules that for the purposes of a real estate transaction, an attorney may,

with proper notice to the borrower, represent only the lender, and that the lender
may prepare the closing documents.

Inquiry:
Lender A wishes to retain Attorney B to examine the title, render a title opin-
ion, obtain title insurance, record documents and disburse funds at a real estate
closing. Lender A will prepare all the necessary documents and states that it will
hold Attorney B harmless for all errors in the closing documents. The borrow-
er will be charged a document preparation fee by Lender A and will be noti-
fied that Attorney B represents only Lender A.
1. Does Lender A engage in the unauthorized practice of law by preparing the
closing documents and charging a fee for this service?
2. Does Attorney B have a duty to notify the borrower of any problems
Attorney B detects during the title search?
3. May Lender A waive Attorney B’s liability for errors in the closing docu-
ments on behalf of itself and the borrower?

Opinion:
1. Lender A has a “primary” interest in the closing documents. Therefore,
under the rule of State v. Pledger, 257 N.C. 634, 127 S.E.2d. 337 (1962),
Lender A may draft these documents without engaging in the unauthorized
practice of law.
2. If Attorney B clearly explains to the borrower that he represents only Lender
A and makes that disclosure far enough in advance of the closing that the bor-
rower can procure his own counsel if he wishes, Attorney B will have no duty
to notify the borrower of potential defects in the title. CPR 100. It is suggest-
ed that any such notice be written.
3. Lender A may not “waive” Attorney B’s liability for errors in the closing doc-
uments without the borrower’s permission to do so. However, if Attorney B
does not draft or review the documents and does not represent the borrower in
any respect, it does not appear that Attorney B could be held responsible for
errors in the closing documents.

RPC  41
January 13, 1989

Lender  Preparation  of  Closing  Documents
Opinion rules that for the purposes of a real estate transaction, an attorney may,

with proper notice to the borrower, represent only the lender, and that the lender
may prepare the closing documents.

Inquiry:
ABC Co. is a title company which has contracted with a lending institution

to provide title insurance and coordinate residential loan closings. ABC Co.
wishes to enlist Attorney B as part of a “network” of approved attorneys who
will perform closings subject to ABC Co.’s instructions.

All closing documents will be prepared by the lender and forwarded to
Attorney B, who will meet with the parties, explain the documents and super-
vise their execution. Attorney B will then return the documents to ABC Co.

May Attorney B agree to handle closings in this manner?

Opinion:
Yes. The lender has a primary interest in the closing documents pursuant to

State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962). Thus, the lender may
draft the closing documents and Attorney B will not be assisting the unautho-
rized practice of law by conducting the closing under these circumstances.

If Attorney B intends only to represent the lender at the closing, he must
clearly notify the borrower in time to permit the borrower to obtain other
counsel.

RPC  42
July 15, 1988

Representation  of  Interests  Adverse  to  Former  Client
Opinion rules that an attorney may represent a wife in a divorce proceeding

against a husband whom the attorney previously represented in a custody proceed-
ing against the husband’s first wife.

Inquiry:
Attorney A represented Husband in a custody proceeding against Wife No.

1. At the time Husband was married to Wife No. 2. After the conclusion of the
custody proceeding, Wife No. 2 asks Attorney A to represent her in obtaining
a divorce from Husband.

May Attorney A represent Wife No. 2 against Husband? Would the answer
change if Husband and Wife No. 2 had not been married at the time of the
first action between Husband and Wife No. 1?

Opinion:
The prior custody proceeding between Husband and Wife No. 1 does not

appear to be substantially related to the contemplated divorce action between
Husband and Wife No. 2 and therefore Attorney A may represent Wife No. 2.
Attorney A may not divulge any confidences or secrets of Husband which
Attorney learned during his prior representation, however. If Attorney A can-
not adequately represent Wife No. 2 without revealing these confidences or
secrets, Attorney A must decline to represent Wife No. 2, or, if he has already
taken the case, must withdraw. See Rules 5.1(c) and (d).

Husband’s marital status at the time of his action against Wife No. 1 would
not, without more, affect the answer to Attorney A’s inquiry.

RPC  43
July 15, 1988

Advertisement  of  Board  Certification  of  Specialty
Opinion rules that an attorney who has been certified as a specialist by the

Board of Legal Specialization may so indicate in an advertisement in any way that
is not false, deceptive or misleading.

Inquiry:
Attorney A has been certified as a legal specialist in bankruptcy law by the

North Carolina State Bar Board of Legal Specialization. The Board’s standards
list various official designations which board certified specialists may use in
advertising. May Attorney A use any variation of these official designations?
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Opinion:
Yes. So long as the variations are not false, misleading or deceptive, use of

such variations does not violate the Rules of Professional Conduct. The United
States Supreme Court held that use of nonmisleading variations of official des-
ignations for specialists is protected by the First Amendment in In re RMJ, 455
U.S. 191, 205 (1981).

RPC  44
July 15, 1988

Attorney’s  Obligation  to  Follow  Closing  Instructions
Opinion rules that a closing attorney must follow the lender’s closing instruction

that closing documents be recorded prior to disbursement.

Inquiry:
Attorney closes loans for a number of real estate clients. After all documents

are signed, but before recording, Attorney gives the real estate agent the com-
mission check and the check for the sellers’ proceeds. Attorney then records the
necessary documents.

Attorney has been given closing instructions from the lender which require
recording before disbursement. Attorney has actually signed a statement to the
lender that he will follow the lender’s instructions. Attorney is on the approved
attorneys’ list for a number of title insurance companies who have issued
insured closing letters to lenders whose loans attorney closes. The insured clos-
ing letter ensures that the attorney will comply with the lender’s closing instruc-
tions. If a defect in title is discovered by attorney in his title update after dis-
bursement, then the title insurance is liable for that defect. That, in turn, puts
attorney’s professional liability policy at risk.

Both the realtor and seller have demanded that he disburse funds immedi-
ately rather than waiting until later in the day after going to the courthouse to
update the title record. The realtor has further stated that the attorney would
lose his business unless the funds are disbursed immediately because such is the
prevailing practice in the community.

May attorney ethically ignore the lender’s closing instruction as well as his
commitment to the lender to follow those instructions? Has attorney violated
any ethical requirements in disregarding the potential liability that would be
imposed upon the title insurance company and/or his professional liability car-
rier if a defect is discovered after disbursement?

Opinion:
No. The attorney may not ethically ignore the lender’s instruction that

recordation must precede disbursement. CPR 100 made it clear that any attor-
ney involved in the closing of an ordinary residential real property transaction
represents both the borrower and the lender in the absence of clear notice to all
concerned that such is not the case. Rule 10.2(E) requires a lawyer holding
client funds in trust to deliver those funds to interested third persons as direct-
ed by the client. In the situation described in the inquiry, it is clear that the
attorney, having received funds in trust from his client, the lender, is obliged to
disburse those funds at a time which is consistent with the lender’s instructions.
Moreover, it is fair to say that any lawyer receiving client funds with the pres-
ent knowledge that he or she does not intend to comply with the instructions
for the handling of those funds, would violate Rule 1.2(c) by engaging in con-
duct involving dishonesty, fraud, deceit or misrepresentation.

It should also be noted that the disbursement of loan proceeds before the
title is updated and the Deed and Deed of Trust are recorded could be preju-
dicial, not only to the lender as a client of the attorney, but also to other inter-
ested parties in the transaction to whom the lawyer may owe fiduciary duties,
such as the title insurer and his own liability insurance carrier. Such conduct,
at least insofar as the client is concerned, could be viewed as prejudicial to the
client and thus a violation of Rule 7.1(a)(3).

RPC  45
July 15, 1988

Partner  Represented  Adverse  Parties  Prior  to  Joining  Firm
Opinion rules that attorney whose partner represented the adverse party prior to

joining the firm is not disqualified unless the partner acquired confidential infor-
mation material to the current dispute.

Inquiry:
A represents H in a domestic dispute with W. In 1977, A’s current partner

B, while working for another firm, drafted a will for W. In 1980, B, after join-
ing A’s firm, assisted in the settlement of an estate in which W was interested
and drafted a timber deed for H and W. A has never previously represented H
or W nor any member of their family. A has not received any confidential
information regarding W’s financial circumstances. B did not bring any files
related to the matter he handled for H and W with him when he joined A’s
firm.

May A continue representing H over W’s objection? 

Opinion:
Yes, assuming that B acquired no confidential information incident to his

representation of W prior to joining A’s firm which would be material to the
current domestic case (Rule 5.11(b)), and, further, that the matters handled by
B for W after joining A’s firm are not substantially related to the current domes-
tic dispute. Rule 5.1(d).

RPC  46
October 28, 1988

Foreclosure  and  Bankruptcy
Opinion rules that an attorney acting as trustee in a foreclosure proceeding may

not, while serving in that capacity, file a motion to have an automatic stay lifted in
the debtor’s bankruptcy proceeding.

Inquiry:
If foreclosure proceedings have been instituted against a debtor who later

files for bankruptcy, may Attorney A, who serves as trustee in the foreclosure,
file a motion in the bankruptcy court to set aside the automatic stay, if the
debtor has not contested the noteholder’s right to foreclose?

Would the answer to the foregoing inquiry change if, at the time the debtor
filed for bankruptcy, any of the following were true: 1) the hearing before the
clerk of court in the foreclosure proceeding had not yet been held; 2) the hear-
ing had been held but the 10-day appeal period had not yet run; 3) the 10-day
appeal period had expired.

Finally, may Attorney A charge fees for his services pursuant to N.C. Gen.
Stat.§ 6-21.2?

Opinion:
CPR 166 provides that an attorney who serves as trustee may represent nei-

ther the lender not the borrower in a “role of advocacy” in the foreclosure pro-
ceeding. So long as the attorney remains trustee, the attorney owes a fiduciary
duty to both the borrower and lender. This duty would be violated if the attor-
ney assumed the role of an advocate.

CPR 305 held that the filing of a motion to set aside the automatic bank-
ruptcy stay places the attorney in an adversarial position. Consequently,
Attorney A may not properly file such a motion while serving as trustee in the
foreclosure. The answer to this inquiry remains the same, regardless of the stage
to which the foreclosure had progressed when the debtor filed for bankruptcy.

Finally, the question whether Attorney A may collect legal fees pursuant to
N.C. Gen. Stat. §6.21.2 appears to be moot in view of the above ruling.

RPC  47
October 28, 1988

Trust  Accounting  for  Small  Sums
Opinion rules that an attorney who receives from his or her client a small sum

of money which is to be used to pay the cost of recording a deed must deposit that
money in a trust account.

Inquiry:
Attorney A is employed to draft a deed for Client B who wishes to give a

parcel of real property to a relative. It is contemplated that Attorney A will, in
addition to drawing the deed, preside over its execution and see that it is prop-
erly recorded. Client B is expected to pay a relatively small legal fee along with
the cost of recordation at the time the deed is executed. For reasons of cost and
convenience, Attorney A would like to ask his client for a single check repre-
senting the fee and the cost of recordation and would prefer to deposit that
check in his general office account. From that account a single check would be
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written to the Register of Deeds for the cost of recordation.
Would the procedure described above violate the Rules of Professional

Conduct? If so, is there any professionally responsible way of handling such
transactions which would not involve an intermediate deposit in the trust
account and the necessity of writing multiple checks?

Opinion:
Rules 10.1(a) and (c) quite clearly require a lawyer to deposit into his or her

trust account all funds received as a fiduciary. This obligation is not in any way
diminished when the sum involved is small. Strict segregation of client funds
from the personal funds of the lawyer is always necessary to preclude confusion
as to the identity of the funds and to ensure that trust funds are not subject to
the claims of the lawyer’s creditors or to those of his or her estate.

It should be noted that Rule 10.1(c) further provides that funds received
from the client by the lawyer as reimbursement for expenses properly advanced
by the lawyer on behalf of the client need not be deposited in the lawyer’s trust
account. A lawyer handling such transactions could therefore advance funds
from his or her general account to pay the cost of recordation and could accept
from the client a single check for the legal fee and the advanced expenses and
the check could then be deposited directly and finally into the lawyer’s general
office account.

RPC  48
October 28, 1988

Law  Firm  Dissolution
Opinion outlines professional responsibilities of lawyers involved in a law firm

dissolution.

Inquiry:
What are the ethical responsibilities of lawyers involved in a firm dissolu-

tion?

Opinion:
The dissolution of a law firm involves four potential areas of ethical con-

cern for the principals involved: (a) the continuity of service to clients; (b) the
right of clients to counsel of their choice; (c) the obligation of the principals to
deal honestly with each other; (d) the involvement of clients in the disputes of
the principals; and (e) the protection of the property of clients entrusted to the
firm.

A. The Continuity of Service to Clients
Canon VII of the North Carolina Rules of Professional Conduct requires

that an attorney represent his or her client zealously. This Canon, and the Rules
adopted pursuant to it, require that the attorneys involved in dissolution take
care that they continue to fulfill the lawful objectives of their clients.

While the client may have a contractual relationship with the firm, any pro-
fessional relationships with regard to legal matters are necessarily personal as
between the client and at least one identifiable attorney. Any attorney involved
in such a professional relationship with a client at the time of dissolution has
an obligation to continue the representation, as contemplated by the contract
of employment, until the matter is concluded or, until the attorney is required
or permitted to withdraw.

B. The Right of Clients to Counsel of Their Choice
The attorneys also must take care to notify present clients of the change in

the relationship among the attorneys. In giving this notice, the right of clients
freely to choose counsel must be preserved. Ideally, the attorneys will agree on
the notice to be sent, who sends it, to whom it is sent, and when it is sent. CPR
24. In the absence of agreement, any attorneys in the firm who have had sig-
nificant professional contact with the client may send such a notice. Each attor-
ney in the firm who has an ongoing professional relationship with the client
has an obligation to see to it that such a notice is sent. Rule 6(b)(1) and (2).

The attorneys must take particular care in notifying a present client for
whom the firm is handling a current matter. In addition to notice of the
change, such a client should be informed of the status of the matter, the attor-
ney or attorneys who have been working on the matter, and should be asked
to select an attorney or attorneys to continue the matter to conclusion. CPR
24, Rule 6(b)(1) and (2). Ideally, this communication to present clients should
be sent, by agreement, over the signatures of those attorneys who have had a
professional relationship with the client. Any attorney who has had such con-

tact with the client may communicate the information and make the request.
C. The Obligation of the Principals to Deal Honestly With Each Other
In allocating the firm’s personal property, accounts receivable, fees to be

received in the future for work in progress, and other assets and liabilities of the
firm, the lawyers must deal with each other in compliance with their obliga-
tion to refrain from conduct involving dishonesty, fraud, deceit, or misrepre-
sentation. Rule 1.2(c).

D. The Involvement of Clients in the Disputes of the Principals
If the dissolution gives rise to disputes among the lawyers about their

respective rights to the firm’s personal property, accounts receivable, fees to be
received in the future for work in progress, or other issues, the attorneys should
strive to resolve such disputes amicably without involving the clients in nego-
tiations or litigation. If the attorneys are unable to resolve such disputes by
agreement, they should resolve them, where possible, by arbitration.

E. The Protection of the Property of Clients Entrusted to the Firm
A full and complete accounting of all fiduciary property of clients entrust-

ed to the firm should be made to each client, with written request for their
return or future disposition. Failure of the client to respond should be taken as
a request for the return of said fiduciary property to the client, unless governed
by a Court Order or proceeding to the contrary.

RPC  49
January 13, 1989

Real  Estate  Brokerage  Owned  by  Lawyers
Opinion rules that attorneys that own stock in a real estate company may refer

clients to the company if such would be in the client’s best interest and there is full
disclosure, and that such attorneys may not close transactions brokered by the real
estate firm.

Inquiry  #1:
A is the president and majority stockholder of XYZ Realty, Inc., a com-

mercial real estate firm. B, C, and D are attorneys who are minority share-
holders in XYZ, but who are not involved in management of the company.

May B, C, and D refer their legal clients to XYZ Realty, Inc., provided they
disclose their status as shareholders in XYZ?

Opinion  #1:
Yes, provided that in addition to disclosing their status as shareholders,

Lawyers B, C, and D reasonably believe that dealing with XYZ Realty would
be in the best interests of their clients. Rule 5.1 (b) (1) and (2).

Inquiry  #2:
May B, C, and D’s law firm close a real estate transaction brokered by XYZ

Realty, Inc.?

Opinion  #2:
No. B, C, and D’s personal interest in having their realty firm receive its

commission could conflict with client’s desire to close only when his or her best
interest would be served by so doing. This conflict could materially impair the
judgment and loyalty of B, C, and D and other members of their firm. In such
situations the risk to the client is so great that no lawyer can reasonably pro-
ceed, regardless of whether the client wishes to consent. Rule 5.1 (b) and Rule
5.11 (a).

RPC  50
January 13, 1989

Nonrefundable  Retainers
Opinion rules that a lawyer may charge nonrefundable retainers that are rea-

sonable in amount.

Inquiry:
May a law firm draft and use a standard fee agreement to be signed by all

clients which includes a clause requiring the client to pay a nonrefundable
retainer in an amount to be determined in each case by the supervising attor-
ney? Is it necessary to distinguish between a retainer and an advance payment
or deposit of legal fees?

Opinion:
A lawyer may charge and collect a nonrefundable retainer as consideration
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for the exclusive use of the lawyer’s services in regard to a particular matter or
matters. Rule 10.3, comment. Like all legal fees, a retainer must be reasonable
in amount. Rule 2.6(a). Because it is an unusual fee arrangement and one like-
ly to be misunderstood, the lawyer should be careful to offer the client an ade-
quate explanation of the agreement prior to its execution.

Retainers and advance payments should be carefully distinguished. In its
truest sense, a retainer is money to which an attorney is immediately entitled
and should not be placed in the attorney’s trust account. A “retainer” which is
actually a deposit by the client of an advance payment of a fee to be billed on
an hourly basis is not a payment to which the attorney is immediately entitled.
It is really a security deposit and should be placed in the trust account. As the
attorney earns the fee, the funds should be withdrawn from the account.

RPC  51
January 13, 1989

Trust  Accounting  for  Litigation  Costs
Opinion rules that where a lawyer receives a lump sum payment in advance

which is inclusive of the costs of litigation, the portion representing the costs must be
deposited in the trust account.

Inquiry:
Is it proper for a law firm to contract for a total amount of attorney’s fees,

all costs inclusive, deposit the entire amount into a general account as fees, and
pay all the costs of the action, including filing and process fees out of the gen-
eral account. Assume that the client has agreed in writing to the above agree-
ment before the receipt of any funds.

Opinion:
No. Under the circumstances described, some of the money collected by

the firm as “fees” would actually be an entrustment intended to defray the costs
of litigation. Rules 10.1(a) and (c) require that funds received in the fiduciary
capacity, however characterized, be directly deposited into a trust account.

RPC  52
January 13, 1989
Editor’s Note: See Rule 3.3 of the Revised Rules for additional considera-
tions.

Private  Employment  of  Appointed  Counsel
Opinion describes circumstances under which a lawyer who has been appoint-

ed to represent an indigent person may accept payment directly from the client.

Inquiry:
May an attorney, after having been appointed to represent an indigent

defendant in a criminal case pursuant to G.S. §7A-452, 458, and 459, accept
employment by the same defendant in a retained capacity in the same case? If
so, under what circumstances?

Opinion:
Rule .0406(f) of the Rules and Regulations of the North Carolina State Bar

Relating to the Appointment of Counsel for Indigent Defendants in Certain
Criminal Cases (27 N.C.A.C. 1D .0406(f)) provides that “[C]ounsel appoint-
ed for the representation of indigent defendants shall not accept any compen-
sation other than that awarded by the court.” This provision, when read in con-
junction with Rule 2.6 of Rules of Professional Conduct prohibiting the col-
lection of an “illegal fee,” clearly indicates that an appointed counsel may not
accept payment from his or her client for professional services. If during the
course of the representation, the client indicates to the attorney a desire and the
ability to personally employ the attorney’s services, it would be appropriate for
the attorney to advise the court of his or her client’s desire, seek to be released
from responsibility as appointed counsel, and seek to be entered as counsel of
record on a retained basis. Because of the tremendous potential for overreach-
ing and to avoid reinforcing the commonly held notion that a privately
retained attorney will perform better than appointed counsel, a lawyer who
knows or suspects that a client he or she has been appointed to represent is
financially capable of employing counsel should never suggest that the client
ought to privately employ him or her. Of course if the attorney becomes con-
vinced that the client does have adequate personal resources to retain private
counsel, it would be the attorney’s duty under Rule 7.2(b)(1) to call upon his

client to reveal that circumstance to the tribunal so that the state might be
relieved of the burden of supplying counsel and a fraud on the court avoided.
Pursuant to the same rule, the lawyer should, in the event his or her client
refuses to permit the disclosure of his or her actual financial situation, move to
withdraw.

RPC  53
January 13, 1989

Implications  of  Service  on  City’s  Governing  Body
Opinion rules that a lawyer may sue a municipality although his partner serves

as a member of its governing body.

Inquiry:
Under Revised CPR 290 an attorney may appear before the governing body

of a municipality even though another attorney from the same firm serves as a
member of that body. To avoid an unethical conflict, the member must: (1)
disclose the relationship, (2) refrain from consideration or comment on the
matter, (3) absent himself from meetings during any discussion of the matter,
and (4) withdraw from voting on the matter.

Attorney A represents Contractor, who has a construction contract (award-
ed through a public bid process) with the City. Attorney B is a member of the
governing body of City and a partner in Attorney A’s law firm. A dispute aris-
es between City and Contractor concerning performance of, and changes to,
the contract, and compensation and damages payable under the contract. At
Contractor’s request, Attorney A assists Contractor in submitting a claim
against the City. When the claim is presented to the governing body of the City
for consideration, Attorney B discloses his relationship to Attorney A and takes
no part in the consideration, discussion or voting on the matter-all in accor-
dance with Revised CPR 290.

When the governing body of the City votes to deny Contractor’s claim,
Contractor asks Attorney A to institute a civil action to recover from City the
amounts claimed.

Under the same conditions imposed by Revised CPR 290, and assuming
appropriate “screening” of Attorney B, may Attorney A continue to represent
Contractor in a civil action against City?

Opinion:
Yes. The Rules of Professional Conduct would not prohibit Attorney A

from representing the contractor against the City in a civil action. In order to
avoid the appearance of impropriety Attorney B should be screened within the
law firm from any participation whatsoever in the litigation on behalf of the
plaintiff. In addition and for the same reason, Attorney B should be appor-
tioned no part of the fee resulting from the prosecution of the litigation. For
the purpose of this opinion, it is assumed that Attorney B complied fully with
the requirements of revised CPR 290 when the matter was initially being con-
sidered by the City Council and that Attorney B will continue to have no
involvement in regard to the defense of the litigation in his official capacity.

Under no circumstances should Attorney A undertake the representation of
the contractor in litigation where it is necessary that Attorney B be made a
party defendant in either his individual or official capacity. In that situation a
direct conflict of interest would be engendered and Rule 5.1(a) would compel
the disqualification of Attorney A.

RPC  54
January 13, 1989

Representation  of  School  Board  and  Criminal  Defendant
Opinion rules that a lawyer who represents a criminal defendant whose posses-

sion property was seized may not without consent seek the property as a fine or for-
feiture on behalf of the local School Board.

Inquiry:
Attorney A represents the County Board of Education. Under the terms of

G. S. 115C-452 all fines, forfeitures and penalties collected by the General
Court of Justice sitting in the county are ultimately paid to local schools. For
that reason, it is Attorney A’s responsibility to participate in discussions and
proceedings relative to fines and forfeitures involving criminal clients in the dis-
trict and superior courts.



The 2004 North Carolina State Bar Lawyer’s Handbookpage 170

Attorney A also represents criminal clients who, from time to time, are
ordered to pay fines, or whose bonds are called and forfeitures are entered.

Attorney A presently represents a criminal client who has been charged in
the local Superior Court with trafficking in drugs. Incident to the criminal
investigation, the client’s home was searched and a large quantity of cash was
seized. The money was turned over to federal authorities and held by those fed-
eral authorities until the case was tried. The client has consistently denied
knowledge of or interest in the money. The client was found guilty by a jury
and gave notice to appeal, which appeal is presently pending. After the trial the
money confiscated during the search was turned over to the local sheriff.

May Attorney A, on behalf of the County Board of Education, request that
the confiscated money be turned over to the County Board of Education?

Opinion:
No, not without the consent of the criminal client. Since it appears that the

criminal client, though currently denying any interest in the fund, could have
a claim superior to any known party in the event her conviction is overturned
and she is ultimately acquitted, Attorney A would be representing an interest
in direct conflict were he to initiate formal or informal proceedings directed
toward reducing the money in question to the possession of the local Board of
Education. However, since the criminal client has consistently maintained that
she has no interest in the fund, it would not be inappropriate for Attorney A
to seek her consent to his representation of the Board of Education in pursuit
of the fund so long as he fully disclosed to her all material facts relating to the
matter.

RPC  55
January 13, 1989

Attorney  General’s  Representation  of  Adverse  Interests
Opinion rules that a member of the Attorney General’s staff may prosecute

appeals of adverse Medicaid decisions against the Department of Human Resources,
which is represented by another member of the Attorney General’s staff.

Inquiry:
The N. C. Memorial Hospital is represented by a member of the Attorney

General’s staff. This attorney is assigned to the administrative section of the
Attorney General’s office, but is physically located at the hospital. The hospital
attorney would like to pursue appeals of denials of Medicaid assistance on
behalf of the hospital’s patients. These appeals would be brought in the
patients’ names pursuant to agreements naming the hospital as the patients’
attorney in fact.

The Medicaid appeals would be brought against the Department of
Human Resources, which is represented by another member of the Attorney
General’s staff. The DHR attorney is physically located in Raleigh but is
assigned to the same section of the Attorney General’s office as the hospital
attorney. Neither the DHR attorney nor the hospital attorney has access to the
other’s files.

May the hospital attorney handle the Medicaid appeals? Would the answer
be different if the hospital attorney was assigned to a different section within
the Attorney General’s office?

Opinion:
The hospital attorney may represent the patients in Medicaid appeals, pro-

vided that there is no sharing of confidential information between the hospital
attorney and the DHR attorney. Rule 5.11 imputes the disqualification of one
attorney to other attorneys within the same law “firm.” The term “firm” is not
clearly defined within the rule. Although the comment suggests that the term
should be read broadly, at least in some situations, it would be impractical to
apply a broad reading of the term to government attorneys.

RPC  56
April 14, 1989

Representation  of  Insurer  and  Insureds
Opinion rules that a lawyer may represent a plaintiff against an insurance com-

pany’s insured while defending other persons insured by the company in unrelated
matters.

Inquiry:
May Attorney A represent Client B if suit will have to be filed against

Defendant Z, who is insured by Insurance Company, if Attorney A is current-
ly defending a number of unrelated matters for Insurance Company and its
insureds?

Will the answer change if Attorney A is representing Insurance Company,
which is named as a defendant in an unrelated lawsuit?

Opinion:
(1) While Attorney A owes some duty of loyalty to Insurance Company in

cases in which Attorney A defends insureds of Insurance Company, the
insureds, rather than the Insurance Company, are considered to be Attorney A’s
primary clients. See ABA Informal Opinion 822 (1965). Accordingly, Attorney
A may represent Client B, even though Client B anticipates filing suit against
an insured of Insurance Company and even though Attorney A routinely
defends other insureds of Insurance Company.

(2) Where Insurance Company is a named defendant in a case handled by
Attorney A, Attorney A should not agree to represent Client B in a suit against
an insured of Insurance Company unless Attorney A reasonably believes that
the representation will not adversely affect the interest of Insurance Company
and both Client B and Insurance Company consent to the multiple represen-
tation after full disclosure of all the risks involved. See Rule 5.1(a).

RPC  57
October 20, 1989

Participation  as  an  Approved  Attorney
Opinion rules that a lawyer may agree to be on a list of attorneys approved to

handle all of a lender’s title work.

Inquiry:
Out-of-state Lender wishes to make home mortgage loans available to

North Carolina borrowers. Lender wishes to require borrowers to use one of
three “approved” North Carolina attorneys to do all the title work on closings
on Lender’s loans. May a North Carolina attorney agree to be one of these three
approved attorneys?

Opinion:
An attorney may ethically request lenders and title insurance companies to

place him on an approved attorney list. See CPR 104. The attorney may not,
however, give any special remuneration to the Lender in return for placing his
name on the list. No opinion is expressed as to the legality of the limitation of
the number of attorneys on the list.

RPC  58
July 14, 1989
Editor’s Note: This opinion was originally published as RPC 58 (Revised).

Substitution  of  Criminal  Defense  Counsel
Opinion rules that another member of a lawyer’s firm may substitute for the

lawyer in defending a criminal case if there is no prejudice to the client and the
client and the court consent.

Inquiry:
Attorney A frequently acts as court-appointed defense counsel for indigent

clients. Is there an ethics opinion which requires the court appointed attorney
to appear personally on the client’s behalf? Would it be improper for another
member of Attorney A’s firm to appear on the client’s behalf as substitute coun-
sel?

Opinion:
The Rules of Professional Conduct do not prohibit one of Attorney A’s

partners from appearing on the client’s behalf in a matter to which Attorney A
has been assigned, so long as the substitution does not prejudice the client, and
so long as the substitution is consented to by the client in open court and the
substitution is approved and made by the court.
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RPC  59
April 14, 1989

Representation  of  Insurer  and  Insured  in  Declaratory  Judgment  Action
Opinion rules that a lawyer may represent an insurer and its insured as coplain-

tiffs in a declaratory judgment action.

Inquiry:
This case involves a head-on accident in which the driver (Driver A) at fault

was driving a vehicle (Vehicle X) owned by another individual (Owner B).
According to Owner B, Driver A took Vehicle X without his permission or
consent and without having any reasonable grounds to believe that he could
operate the vehicle. In fact, Owner B subsequently reported Vehicle X as being
stolen.

Firm F has been retained to represent Owner B in a tort action brought by
the occupants of the other vehicle involved in the collision. The defense to the
tort action is lack of agency, lack of permissive use, and lack of any reasonable
grounds Driver A could have had to believe he could use the vehicle.

The carrier has also requested that Firm F initiate a declaratory judgment
action both in its name and in the name of Owner B to determine whether or
not the carrier must provide coverage to Driver A.

Can Firm F, as attorney for the owner in the tort claim, file a DJA naming
both the liability carrier and owner as plaintiffs?

Opinion:
Yes. In the declaratory judgment action the interests of Owner B and the

insurance carrier would not be in conflict.

RPC  60
July 14, 1989

Representation  of  Police  Organization  and  its  Members
Opinion rules that subject to general conflict of interest rules, a lawyer may rep-

resent police officers who are referred by a professional organization of which they
are members on a case-by-case basis and also represent criminal defendants.

Inquiry  #1:
Attorney A is engaged in the general practice of law in North Carolina and

occasionally represents criminal defendants. PBA, an organization of police
officers, maintains a list of attorneys willing to represent PBA members in civil
and criminal matters. Attorneys on the PBA list are not paid a retainer fee, and
may accept or reject cases as they arise. The attorneys represent the individual
PBA members, although fees are paid by the statewide PBA organization.

If Attorney A places his name on the list of attorneys willing to represent
PBA members, will he thereby be precluded from representing criminal defen-
dants in any other matter?

Opinion  #1:
Attorney A will not be automatically precluded from representing all crim-

inal defendants simply by placing his name on PBA’s list of attorneys willing to
handle matters for PBA members. Once Attorney A handles a PBA case, how-
ever, he may thereafter be disqualified from representing either a criminal
defendant or a PBA member, depending on the particular facts.

For instance, if Attorney A accepts a case on behalf of a PBA member, Rule
5.1(a) would prohibit Attorney A from accepting any suit in which the client’s
interests are adverse to those of the PBA member, unless (1) Attorney A can
reasonably conclude that he can represent the PBA member and the new client
and (2) both clients consent to the multiple representation after full disclosure
of the risks involved.

Moreover, Rule 5.1(d) forever precludes Attorney A from representing a
second client in a matter substantially related to the matter which Attorney A
handled for the PBA member, unless the PBA member consents to the later
representation.

Inquiry  #2:
Will the answer be different if Attorney A simply agrees to handle occa-

sional research projects for the local PBA chapter on matters of general inter-
est, such as employment law?

Opinion  #2:
The same general analysis applies if Attorney A agrees to handle research

matters for PBA on a case-by-case basis. In the case of research, however, the
client appears to be PBA as an organization, rather than an individual PBA
member. Thus, Attorney A may not simultaneously do research for PBA and
handle a matter for a client whose interests are adverse to PBA.

Inquiry  #3:
Will the answer be different if Attorney A serves as state and/or local coun-

sel to the PBA chapter as well as undertaking occasional representation as set
out in question I?

Opinion  #3:
If Attorney A maintains a continuous relationship with PBA, by serving as

its local and/or state counsel, Attorney A may not simultaneously represent any
client whose interests are adverse to PBA or its members unless Attorney A (1)
reasonably believes that he may adequately represent both clients’ interests
despite the conflict and (2) both PBA and the other client consent after full dis-
closure of the conflict and the risks involved.

RPC  61
July 13, 1990
Editor’s Note: This opinion was originally published as RPC 61 (Revised).

Defense  Counsel’s  Right  to  Interview  Minor  Prosecuting  Witness
Opinion rules that a defense attorney may interview a child who is the prose-

cuting witness in a molestation case without the knowledge or consent of the district
attorney.

Inquiry:
Vi, a seven-year-old child, is carried by her mother, Eve, to the Duke

Pediatric Unit, where physical evidence of sexual abuse is diagnosed, and where
Vi reports to the physician that her stepfather, Mo, is the perpetrator. Mo is
arrested for felonious sex crimes against his young stepdaughter, Vi. Attorney
X is appointed or retained to represent Mo. Eve, mother of Vi, expresses that
she sympathizes with her husband, Mo, now in jail, and refuses to believe Vi’s
accusations. Eve brings Vi to Attorney X’s office. May Attorney X interview Vi
and obtain a statement without the knowledge or consent of the district attor-
ney?

Opinion:
Yes. Rule 7.4(a) of the Rules of Professional Conduct only prohibits com-

munication with a person known to be represented by counsel in regard to the
matter in question. The prosecuting witness in a criminal case is not repre-
sented, for the purposes of the rule, by the district attorney. For that reason, the
lawyer for the defendant need not obtain the consent of the district attorney to
interview the prosecuting witness. Nor may the district attorney instruct the
witness not to communicate with the defense lawyer. Rule 7.9(d). However, it
would be unethical under Rule 7.4(a) for any attorney to question or interview
Vi without first ascertaining whether a guardian ad litem or attorney had been
appointed for Vi and, if so, without obtaining the consent of the guardian ad
litem or attorney. The defense attorney must be careful to ensure that the pros-
ecuting witness is not intimidated or induced to believe the attorney is disin-
terested or representing the interests of the witness. Rule 7.4(c). Reasonable
efforts must be made immediately to correct any such misunderstanding if
such becomes apparent. This is particularly important when the prosecuting
witness is a child.

RPC  62
July 14, 1989

Disclosure  of  Client  Confidences  in  Defense  of  Legal  Malpractice  Claim
Opinion rules that an attorney may disclose client confidences necessary to pro-

tect her reputation where a claim alleging malpractice is brought by a former client
against the insurance company which employed the attorney to represent the former
client.

Inquiry:
Insurance Company A hired law firm N to represent client Z in a lawsuit.

This representation of Z was provided under reservation of rights, since
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Insurance Company A contended that various claims in the complaint against
Z were not covered by its policy. Z also retained private counsel. Eventually, the
lawsuit was settled. Thereafter, Z sought to recover damages against Insurance
Company A for, inter alia, alleged inadequate representation of Z by law firm
N. What confidences of Z, if any, may law firm N reveal to Insurance
Company A? Does the answer change if law firm N is still representing Z for
the purpose of getting an escrow agreement signed as part of the settlement of
the original lawsuit?

Opinion:
Rule 4(c)(5) provides that an attorney may reveal confidential information

“to the extent the lawyer reasonably believes necessary...to respond to allega-
tions in any proceeding concerning the lawyer’s representation of the client.”

The lawsuit between Insurance Company A and Z is a “proceeding con-
cerning the lawyer’s representation” of N. It is not necessary that law firm N be
a party to the suit. Law firm N may therefore reveal confidences to the extent
necessary to clear its name of the charge of inadequate representation, but
should take care not to reveal confidences that are not necessary to its defense.
The Rule 4(c)(5) exception to the confidentiality rule applies both to current
and former clients. Therefore, law firm N may reveal confidences necessary to
defend itself, even if it is representing Z in the escrow agreement matter.

RPC  63
July 14, 1989

Representation  of  School  Board  While  Serving  as  County  Commissioner
Opinion rules that attorney may represent the school board while serving as a

county commissioner with certain restrictions.

Inquiry  #1:
Lawyer L represents the county board of education as its attorney and has

recently been elected as a county commissioner. Can Lawyer L or his associate
represent the school board? If so, what limitations would Lawyer L have as
county commissioner?

Opinion  #1:
Lawyer L may represent the school board, as may his associate. Lawyer L

should not personally represent the school board in any matter coming before
the board of commissioners. Should a matter in which Lawyer L’s associate is
representing the school board be presented to the board of commissioners for
decision, Lawyer L should take the following actions prescribed by CPR 290:
1) disclose in writing or in an open meeting to the board of commissioners his
relationship to the matter involved, 2) refrain from an expression of opinion,
public or private, on, or any formal or informal consideration of, the matter
involved, including any communication or other form of contact with other
members or staff of the board of commissioners concerning that matter, 3)
absent himself from all meetings of the board of commissioners during any dis-
cussion or hearing of the matter and 4) withdraw from all voting on the mat-
ter, with or without the consent of the board of commissioners. The foregoing
steps should be taken whenever a matter is presented to the board of commis-
sioners in which Lawyer L or any member of his firm has a direct or indirect
interest.

Inquiry  #2:
Would service as a county commissioner require Lawyer L to restrict his law

practice in other ways?

Opinion  #2:
Yes. If the board of commissioners is responsible for hiring, firing, promot-

ing or setting the salaries of the county’s law enforcement officers, Lawyer L
should not represent criminal defendants in cases in which such persons are
prosecuting witnesses. CPR 189, 233. Lawyer L’s associate would not be so dis-
qualified. CPR 252.

RPC  64
July 14, 1989

Former  Trustee’s  Representation  of  Purchaser  Against  Former  Debtor
Opinion rules that a lawyer who served as a trustee may after foreclosure sue the

former debtor on behalf of the purchaser.

Inquiry:
Attorney is the named trustee of a deed of trust granted by Debtor to secure

a debt to Lender. Attorney commences a foreclosure proceeding and conducts
a sale at which Bidder enters the high bid. The amount of the bid is sufficient
to produce a surplus after satisfying all liens known to Attorney. At the end of
the upset period, Bidder timely tenders the amount of the bid, which Attorney
deposits in his trust account and from which Attorney promptly satisfies all
known liens and expenses of the foreclosure. Later, Attorney records a special
warranty deed to Bidder. In the interim, Debtor has wrongfully caused removal
of improvements affixed to the subject property, whereupon Bidder asks
Attorney to represent Bidder against Debtor. Under these circumstances, if
Attorney deposits the surplus with the Clerk, may Attorney then ethically rep-
resent Bidder in a tort claim against Debtor (for replevin or damages from con-
version) or in a proceeding pursuant to G.S. §45-21.32 to assert a claim for
part of the surplus held by the Clerk?

Opinion:
Yes. Since an attorney serving as trustee pursuant to the terms of a deed of

trust does not represent the grantor/debtor as an attorney, such an attorney
may, after foreclosing, represent the interests of an entity adverse to the
grantor/debtor in a cause of action related to the foreclosure without violating
Rule 5.1(d).

RPC  65
July 14, 1989

Representation  of  Codefendants  by  the  Public  Defender
Opinion rules that the Public Defender’s office should be considered as a single

law firm and that staff attorneys may not represent codefendants with conflicting
interests unless both consent and can be adequately represented.

Inquiry:
The Public Defender’s Office in County Z consists of the Public Defender

and several staff lawyers and secretaries. The Public Defender is responsible for
assigning the cases to himself and his staff and he sets their salaries, with the
approval of the courts. Occasionally, several staff lawyers will work on a single
case and staff lawyers often discuss their cases with the other lawyers in the
office either informally or at staff meetings. All members of the staff share the
same office space and secretaries.

May attorneys A and B of the Public Defender’s staff ethically represent
codefendants with conflicting interests?

Opinion:
The Public Defender’s office should be considered to be the equivalent of a

single law firm since its members share office space and clerical staff and are
directed by a single individual. Two staff attorneys within a single public
defender’s office may not represent codefendants with adverse interests unless
1) the attorneys reasonably believe that they may adequately represent both
clients’ interests and 2) both clients consent after full disclosure of the risks
involved. See Rules 5.1(a), 5.11. Determining whether the staff attorneys can
“reasonably” conclude that they can adequately represent both codefendants
will turn on the particular facts of each case, such as the extent of the conflict
between the codefendants and the ability of the attorneys to restrict access to
each client’s files and confidences.

RPC  66
July 14, 1989

Disposition  of  Escrowed  Funds
Opinion rules that an attorney serving as an escrow agent may not disburse in

a manner not contemplated by the escrow agreement unless all parties agree.

Inquiry:
Purchaser entered into a residential construction contract on March 27,

1985 with builder. When the transaction was closed on July 25, 1986, $1000
was placed in escrow with the closing attorney to be held until a list of items
was corrected and then disbursed to the builder.

The builder has failed to correct the items although many requests have
been made by the purchaser. From time to time the attorney has urged the
builder to resolve the problems with the purchaser but no action has been
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taken.
The attorney has maintained an escrow account earning interest in the

name of the purchaser and the purchaser has now requested that the attorney
disburse the escrow account and interest to the purchaser in exchange for an
indemnification from the purchaser to the attorney.

After the passage of three years’ time on July 25, 1989, and after ninety (90)
days’ notice to both parties, the attorney would like to transfer the escrow
account to the purchaser and assume any civil liability, provided the transfer
can be made without violating any ethical standard.

Can the attorney ethically disburse the escrowed funds to the purchaser
under such circumstances?

Opinion:
No. Funds received by a lawyer acting as an escrow agent must be main-

tained in accordance with the trust accounting provisions of Rules 10.1 and
10.2 of the Rules of Professional Conduct. A lawyer/escrow agent stands in a
fiduciary relationship with all parties to the escrow and is obligated to treat each
as a client with respect to the funds held in trust. Disbursement of escrowed
funds is governed in the first instance by the terms of the escrow agreement
which should inform the lawyer as to which “client” is entitled to receive pay-
ment and when and in what amounts such payment ought to be made. Rule
10.2 (E). If unforeseen circumstances arise for which no provision was made in
the escrow agreement, such as those described in the inquiry, the disposition of
the escrowed funds must be agreed upon by the parties or made the subject of
a legally binding order prior to the lawyer’s release of the escrowed funds. The
lawyer may not, in concert with only one of the parties to the escrow agree-
ment, determine that the funds will be disbursed to that party without the con-
sent of the other interested party.

RPC  67
July 14, 1989

Interviewing  Employee  of  Adverse  Corporate  Party
Opinion rules that an attorney generally may interview a rank and file employ-

ee of an adverse corporate party without the knowledge or consent of the corporate
party or its counsel.

Inquiry:
After a workers’ compensation claim has been filed and the employer is rep-

resented by counsel, may the claimant’s attorney contact a nonmanagerial co-
employee of the claimant to discuss the circumstances of the alleged accident
without obtaining consent of counsel for the employer?

Opinion:
Yes. Rule 7.4(a) of the Rules of Professional Conduct generally prohibits

contact with only those employees of a represented corporate party which have
managerial responsibility or who have been authorized to speak for the corpo-
ration. Rank and file employees whose personal acts or omissions are not at
issue may ordinarily be interviewed without the knowledge or consent of the
corporate party or its counsel. See CPR 2.

RPC  68
July 14, 1989

Inclusion  of  Non-LLicensed  Attorneys  in  Legal  Directory
Opinion rules that a firm with offices only in North Carolina may not proper-

ly submit biographical information for publication concerning attorneys in the firm
who are not licensed in North Carolina.

Inquiry:
MH Inc. publishes addresses and biographical information concerning

attorneys and law firms. Information concerning law firms appears in the MH
Inc. publication by geographic location. As to firms with offices in North
Carolina and other states, MH Inc. includes information about all attorney
members of the firm, including those not licensed in North Carolina. May
MH Inc. publish biographical sketches of attorneys who are members of firms
which maintain offices only in North Carolina, if the attorneys are not admit-
ted to the North Carolina Bar and confine their practice exclusively to the fed-
eral courts?

Opinion:
The Ethics Committee of the North Carolina State Bar has no authority to

regulate MH Inc., a non-attorney. At most, the committee can advise what
information attorneys may properly submit to MH Inc. for publication. Rule
2.3(c) provides that a law firm maintaining offices in North Carolina may not
list the name of an attorney not licensed to practice in the state on its letter-
head or in its firm name. The comment to the Rule makes it clear that this pro-
hibition applies to any “firm communication.” Therefore, a firm with offices
only in North Carolina may not properly submit biographical information to
MH Inc. concerning attorneys in the firm who are not licensed in North
Carolina.

RPC  69
October 20, 1989

Payment  Of  Client  Funds  To  Medical  Providers
Opinion rules that a lawyer must obey the client’s instruction not to pay med-

ical providers from the proceeds of settlement in the absence of a valid physician’s
lien.

Inquiry:
Attorney A represents Client C in a personal injury action. Client C directs

Attorney A to seek the cooperation of various medical providers and to inform
them that their fees will be paid from the proceeds of any settlement.

Attorney A writes the medical care providers and requests the medical
records of Client C. He also requests a statement of charges from the medical
providers. Subsequently, the medical providers send copies of Client C’s
account to Attorney A.

After settlement of the personal injury claim, Client C instructs Attorney A
not to pay the medical providers, but to pay those sums directly to her. Client
C claims she has a dispute with the medical providers as to the amount owed.

May Attorney A ethically refuse to pay the subject funds directly to Client
C?

Would there be a different response to this question if Client C had never
directed Attorney A to inform the medical providers that their fees would be
paid following Client C’s recovery in the personal injury action?

Opinion:
Rule 10.2(E) of the North Carolina Rules of Professional Conduct provides

that, “[A] lawyer shall promptly pay or deliver to the client or to third persons
as directed by the client the funds, securities, or properties belonging to the
client to which the client is entitled in the possession of the lawyer.” A lawyer
is generally obliged by this rule to disburse settlement proceeds in accordance
with his client’s instructions. The only exception to this rule arises when the
medical provider has managed to perfect a valid physician’s lien. In such a sit-
uation the lawyer is relieved of any obligation to pay the subject funds to his or
her client, and may pay the physician directly if the claim is liquidated, or
retain in his or her trust account any amounts in dispute pending resolution of
the controversy.

In those cases where the client has authorized the lawyer to represent to the
medical provider that the provider’s fees will be paid from the proceeds of set-
tlement and thereafter forbids the lawyer to pay the physician, the lawyer is, as
the client’s agent and trustee of the client’s funds, under an obligation to com-
ply with the client’s instructions. If the lawyer is of the opinion that he might
thereby be facilitating his client’s fraud, it would not be inappropriate for the
lawyer to advise the medical provider of the client’s change of heart in sufficient
time for the medical provider to pursue any remedies it might have in antici-
pation of the disbursement of the settlement proceeds. See Rule 4(c)(4). Should
no action be taken by the medical provider within a short specified time, the
lawyer would then be obligated to comply with his or her client’s instructions.
See also N.C. Baptist Hospitals v. Mitchell, 323 N.C. 528 (1989).

RPC  70
October 20, 1989

Role  of  the  Legal  Assistant
Opinion rules that a legal assistant may communicate and negotiate with a

claims adjuster if directly supervised by the attorney for whom he or she works.
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Inquiry:
May an attorney permit his legal assistant to communicate and negotiate

with the claims adjuster for the adverse party’s insurance carrier?

Opinion:
Yes, so long as the legal assistant is directly supervised by the attorney for

whom he or she works. Rule 3.3(b). Under no circumstances should the legal
assistant be permitted to exercise independent legal judgment regarding the
value of the case, the advisability of making or accepting any offer of settlement
or any other related matter.

RPC  71
October 20, 1989

Prepaid  Legal  Service  Plans
Opinion rules, among other things, that an attorney may not accept legal

employment by a Prepaid Legal Service Plan owned by the attorney’s wife or anoth-
er member of the attorney’s immediate family, if the Plan will market its services by
in-person solicitation.

Prepaid Legal Service Plan A markets its services by 1) in-person solicitation,
2) telemarketing, and 3) targeted direct mail advertisements. It plans to hire
an attorney to draft the necessary legal documents used by the Plan.

Inquiry  #1:
May a lawyer properly provide legal services to Prepaid Legal Service Plan

A if the Plan is owned by the lawyer’s spouse?

Opinion  #1:
Rule 2.4(d), which was recently adopted by the N.C. State Bar and

approved by the North Carolina Supreme Court, provides that a lawyer may
participate in a prepaid service plan which uses in-person or telephone solici-
tation to market its services, so long as the lawyer does not own or direct the
plan.

Where the plan is owned and operated by the lawyer’s spouse, there is a sub-
stantial likelihood that the lawyer may exert some control or direction of the
plan. Moreover, even if the lawyer exerted no actual control over the Plan, the
close connection between the lawyer and the spouse-owner could create an
appearance of impropriety. Therefore, the lawyer may not participate in a plan
owned and operated by the lawyer’s spouse and which uses in-person solicita-
tion and/or telemarketing.

This flat prohibition does not extend to the use of targeted direct mail,
however. Rule 2.4 permits attorneys to engage in targeted direct mail solicita-
tion except where such practice involves coercion, duress, harassment, com-
pulsion or threats or where the prospective client has indicated a desire not to
be solicited or where the communication includes false, misleading, or decep-
tive statements. Consequently, the attorney may participate in a plan owned
and operated by the attorney’s spouse and which employs targeted direct mail,
so long as the plan meets the foregoing requirements.

Inquiry  #2:
Would the answer be different if the attorney providing the legal services for

the Plan is a relative of the owner, but not the owner’s spouse?

Opinion  #2:
The answer will not change if the plan is owned by any members of the

attorney’s immediate family, such as a parent, sibling, or child.

Inquiry  #3:
Would the answer be different if the Plan was owned by a trust, the bene-

ficiaries of which are the children of the attorney who will be providing legal
services for the Plan’s participants?

Opinion  #3:
If the plan is owned and operated by a trust over which the attorney has no

control or influence, the attorney may provide legal services to the plan, even
if the nonlawyer employees of the plan promote the plan by in-person solicita-
tion, telemarketing, and targeted direct mail. The attorney may not, however,
personally engage in in-person solicitation or telemarketing.

RPC  72
October 20, 1989

Conflicts  of  Interest
Opinion rules that an attorney hired by the Bureau of Indian Affairs to prose-

cute criminal charges before a Tribal Court may represent defendants in state or fed-
eral court despite the fact that the defendants have been arrested by members of the
Tribal Police Force.

Inquiry:
Attorney A has been retained by the Bureau of Indian Affairs, a branch of

the federal government, to prosecute misdemeanor criminal charges brought in
the Court of Indian Offenses on the Cherokee Indian Reservation. The Court
is the judicial arm of the Eastern Band of Cherokee, a recognized Indian tribe
still enjoying many of the attributes of its former status as a sovereign nation.
Law enforcement on the Cherokee reservation is provided by the Cherokee
Indian Police. The tribal police force is funded entirely by the Eastern Band.

Attorney A, as a prosecutor, has no authority to instigate or terminate pros-
ecutions other than for failure of the witnesses to appear or where the com-
plaint fails to allege a criminal violation. Attorney A does not advise or have
any authority over the Cherokee Indian Police.

CPR 282, decided on October 15, 1980, held, in part, that an attorney
who contracted with the Bureau of Indian Affairs to prosecute criminal actions
in a tribal court could not simultaneously represent in federal court criminal
defendants who had been arrested by members of the Indian police depart-
ment on the same reservation where the attorney serves as a part-time prose-
cutor.

In light of CPR 282, may Attorney A represent criminal defendants in state
or federal court who have have been arrested by the Cherokee Indian Police?

Opinion:
Yes. Attorney A is employed by the federal government and the Cherokee

Indian Police are employed by the Eastern Band of the Cherokee, a distinct
entity. Because Attorney A does not represent the Cherokee Indian Police, no
conflict of interest arises when Attorney A cross-examines members of the trib-
al police pursuant to his representation of criminal defendants.

This situation should be distinguished from the case in which a town attor-
ney who advises members of the town police department, wishes to represent
criminal defendants arrested by town police. In such a case, the town attorney
represents the town police department and its employees. Consequently, it
would create a conflict of interest for the attorney to undertake to represent
criminal defendants arrested by town police, since it might become necessary
to cross-examine the arresting officer on behalf of the criminal defendant.

To the extent that this opinion is inconsistent with CPR 282, that decision
is hereby overruled.

RPC  73
April 13, 1990
Editor’s Note: This opinion was originally adopted as RPC 73 (Revised).

Conflicts  of  Interests  Involving  Attorneys  for  and  on  Governing  Bodies
Opinion clarifies two lines of authority in prior ethics opinions. Where an attor-

ney serves on a governing body, such as a county commission, the attorney is dis-
qualified from representing criminal defendants where a member of the sheriff ’s
department is a prosecuting witness. The attorney’s partners are not disqualified.

Where an attorney advises a governing body, such as a county board of commis-
sioners, but is not a commissioner herself, and in that capacity represents the sher-
iff ’s department relative to criminal matters, the attorney may not represent crimi-
nal defendants if a member of the sheriff ’s department will be a prosecuting wit-
ness. In this situation the attorney’s partners would also be disqualified from repre-
senting the criminal defendants.

Inquiry:
In RPC 63, decided in April 1989, the Ethics Committee discussed poten-

tial ethical restrictions imposed upon Lawyer L, who serves as a county com-
missioner. The Committee held, in part, that Lawyer L should not represent
criminal defendants in cases where the county’s law enforcement officers are
prosecuting witnesses, if the commissioners are responsible for hiring, firing,
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promoting, or setting the salaries of the officers. CPR's 189 and 233 were cited
in support of this opinion. The Committee held, however, that Lawyer L’s asso-
ciates would not be so disqualified, citing CPR 252.

CPR 252, decided on September 27, 1979, held that the partners and asso-
ciates of an attorney who served on a governing board such as a city council
were not automatically disqualified from representing a party to litigation, civil
or criminal, in which a police officer of the governmental unit would be a wit-
ness, if the governing board is not directly involved in the hiring, firing or set-
ting of salaries of the police officers of that governmental unit.

In April 1989, the Ethics Committee approved an ethics advisory provided
to Attorney B, who serves as town attorney and occasionally advises members
of the town police department. The advisory provided that no member of
Attorney B’s firm could represent criminal defendants if members of the town
police would be prosecuting witnesses.

In light of CPR 252 and RPC 63, may members of Attorney B’s firm rep-
resent criminal defendants in cases in which members of the town police force
will be prosecuting witnesses?

Opinion:
No. CPR 252 and RPC 63 hold that an attorney who has some potential

influence on the salary or employment prospects of a law enforcement officer
ought not be put in the position of cross-examining that officer. The problem
created by this situation is the threat that the law enforcement officer might not
feel free to testify truthfully and fully in the face of such an opponent.
Presumably, the lawyer’s partners and associates, who are not members of the
governing board, would have no influence on the law enforcement officer’s
salary or employment and thus, the disqualification need not extend to them.

The decision rendered in April 1989 to Attorney B and his firm addresses
a different factual situation and a different ethical problem. In the problem
addressed in the advisory, Attorney B is not a member of a governing board
with financial power over law enforcement officers, but is the attorney for a
governing body. Under the facts presented, Attorney B advises the police
department and, in effect, represents the policemen. If Attorney B undertakes
to represent criminal defendants arrested by town police, he is, in effect, simul-
taneously representing clients with adverse interests. It is presumed that the
conflict created by this simultaneous representation is so fundamental that it
cannot be waived by consent of the clients. Further, this disqualification is
extended by Rule 5.11 to the other members of the attorney’s firm. Therefore,
the attorney’s associates may not represent criminal defendants who were
arrested by members of the police force.

If, however, Attorney B represents a governing body but does not represent
the police department in criminal matters, neither he nor his partners would
be disqualified from representing criminal defendants in cases where police
officers are prosecuting witnesses.

RPC  74
October 20, 1989

Conflict  of  Interest  Involving  a  Legal  Assistant
Opinion rules that a firm which employs a paralegal is not disqualified from

representing an interest adverse to that of a party represented by the firm for which
the paralegal previously worked.

Inquiry:
Paralegal P worked for Firm A. While working with Firm A she participat-

ed in some degree with the preparation and interviewing of two plaintiff
clients. Paralegal P subsequently left Firm A of her own volition.

Firm B hired Paralegal P approximately six months after she left Firm A.
Firm B represents a defendant in the case on which Paralegal P had worked
while employed with Firm A. Firm B has not allowed Paralegal P to work on
the file in any way.

Can Firm B continue to employ Paralegal P or does Paralegal P’s previous
employment with Firm A create a conflict of interest?

Opinion:
Firm B may continue to employ Paralegal P and continue in the case but

should take extreme care to insure that P is totally screened from participation
in the case.

RPC  75
October 20, 1989

Disbursement  of  Client  Funds
Opinion rules that a lawyer may not pay his or her fee or the fee of a physician

from funds held in trust for a client without the client’s authority.

Inquiry:
Last year Lawyer L began representation of Ms. B for injuries she received

in an automobile accident. Since that time Ms. B has failed to cooperate in the
processing of her claim, has not given any response to numerous letters, has not
returned telephone messages, and has not accepted a certified letter. Lawyer L
feels that he is no longer in a position to provide representation to Ms. B based
on her lack of cooperation.

The question which has arisen deals with a $353.00 balance which is main-
tained in the trust account on behalf of Ms. B. This represents a portion of the
medical payments coverage which was received on behalf of Ms. B. Lawyer L
generally obtains medical payments coverage for his clients as a courtesy with
no deduction of legal fees. However, Lawyer L has spent a great deal of time on
this case and feels that he should be entitled to some fee. Additionally, Ms. B
has signed a doctor’s lien in favor of Dr. K.

Lawyer L has on several occasions written Ms. B asking her to authorize
him to disburse this amount to Dr. K for his outstanding expenses and to him-
self in payment for legal services performed. There has been no response. May
Lawyer L ethically take a reasonable legal fee from this balance and forward the
remainder to Ms. B’s physician for his services?

Opinion:
No. Rule 10.2(E) of the Rules of Professional Conduct requires a lawyer

holding client funds in trust to pay or deliver those funds only as directed by
the client. In this case the client has evidently not offered any direction regard-
ing the disbursement of the funds in question and Lawyer L should therefore
continue to hold this money in trust. Although there would appear to be a
valid physician’s lien against some portion of the trust funds, Lawyer L should
refrain from disbursing any money to Doctor K until he obtains his client’s
consent to pay some or all of the amount billed or is required to pay some liq-
uidated amount by a valid court order. Any funds which are the subject of an
ongoing dispute should be retained in trust.

RPC  76
October 20, 1989

Advancing  a  Client’s  Fine
Opinion rules that a lawyer may advance his client’s fine.

Inquiry:
Perry Mason devotes a substantial portion of his practice to the defense of

the criminally accused. He is often retained at the last minute to represent indi-
viduals who are unable to come to court for waivable offenses. These individ-
uals may reside out of state, be away on business, or just unable to miss a day
of school or work. The local district attorney’s office often offers favorable plea
bargains only on the first court date, and either withdraws or offers a less favor-
able plea bargain if the case is continued. Consequently, counsel is compelled
to waive the client’s appearance, accept the favorable offer, and the conse-
quently more favorable judgment.

May an attorney, under this fact situation, advance the fine and court costs
on behalf of his client, as long as he expects to seek reimbursement from his
client?

Opinion:
Yes. Rule 5.3(b) of the Rules of Professional Conduct, while generally pro-

hibiting the lending of living expenses to a client, does permit a lawyer to
advance court costs on the client’s behalf from the lawyer’s own funds while
representing the client in connection with pending litigation so long as the
client remains ultimately liable for the expense. Although the advancement of
fines is not expressly permitted, there appears to be no principled distinction
between such penalties and the other kinds of expenses which may be legiti-
mately advanced such as court costs, expenses of investigation, expenses of
medical examination, and the costs of obtaining and presenting evidence. Nor
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would the policies which underlie Rule 5.3(b) seem to warrant the prohibition
of such a loan. The advancement of fines is unlikely to create a conflict of inter-
est which would compromise the lawyer’s professional judgment in a criminal
case. It is also unlikely that a lawyer would suggest his willingness to advance a
fine in order to solicit a criminal case.

RPC  77
October 20, 1989

Disclosure  of  Confidential  Information  to  Liability  Insurer
Opinion rules that a lawyer may disclose confidential information to his or her

liability insurer to defend against a claim but not for the sole purpose of assuring
coverage.

Inquiry:
Attorney B has represented Company X for many years in connection with

various tax and legal matters. Company X later learned that for several years it
has failed to file certain informational returns, which could subject it to signif-
icant criminal and civil penalties. Attorney B, as Company X’s lawyer, may in
turn be liable for any penalties that Company X incurs arising out of its failure
to file. Company X does not make any formal claim or demand against
Attorney B, however, and does not retain separate counsel to represent its inter-
ests against Attorney B.

Attorney B is insured by Insurance Company. The insurance policy with
Attorney B provides, in relevant part:

V. Notice of Claim or Suit
As a condition precedent to coverage afforded by this policy, upon any
Insured becoming aware of any act or omission which could reasonably
be expected to be the basis of a claim or suit covered hereby, written
notice shall be given to the Company or any of its authorized agents as
soon as practicable, together with the fullest information obtainable. If
claim is made or suit is brought against any Insured, such Insured shall
immediately forward to the Company every demand, notice, summons
or other process received by that Insured...
The Insured shall cooperate with the Company and at the Company’s
request make available all records and documents and submit to exami-
nation(s) under oath by a representative of the Company.

Attorney B notifies Insurance Company of Company X’s potential claim,
but fails to identify Company X specifically or provide information whereby
Company X could be identified, on the grounds that such information would
constitute disclosure of confidential information.

After receiving notification, Insurance Company retains Attorney C to
assist Attorney B in remedying Company X’s failure to file tax returns and to
defend Attorney B against any claims by Company X. Attorney C asks
Attorney B for more information about Company X, pursuant to the terms of
the insurance policy.

1. May Attorney B disclose the identity of Company X and other relevant
background information about Company X, such as the number of its employ-
ees and nature of its business to Insurance Company without obtaining
Company X’s consent?

2. May Attorney B disclose this information to Attorney C without obtain-
ing Company X’s consent?

3. If the answer to (1) is no and the answer to (2) is yes, may Attorney C
then reveal the information to Insurance Company?

Opinion:
The identity of a client is not normally considered confidential information

protected by Rule 4, whereas the fact that Company X has failed to file income
tax returns normally would constitute confidential information. In this case,
however, because Attorney B has already revealed the failure to file returns, but
not the name of the company, disclosure of Company X’s identity would effec-
tively disclose Company X’s secret for the first time.

Because Company X’s identity is a confidence under these circumstances,
it may not be revealed, unless one of the exceptions to the confidentiality rule
set out in Rule 4(c) is present. Under Rule 4(c)(5), a lawyer may reveal confi-
dences to the extent the lawyer reasonably believes necessary to establish a
defense between the lawyer and a client.

While Company X has not yet filed a claim against Attorney B, the com-

ment to Rule 4 indicates that a lawyer need not wait until an action is com-
menced before responding to a claim or accusation. On the other hand, the
comment also makes it clear that any disclosure should be closely tailored to
the attorney’s need to defend him or herself. It is the opinion of the Ethics
Committee that Attorney B may reveal information about Company X to
Attorney C who will represent B in the event of a claim by Company X, but
that Attorney B should only reveal that which is absolutely required under the
policy. B is Attorney C’s client to whom he owes primary responsibility.
Accordingly C may not reveal information received from B to the insurance
company without B’s consent.

There is no exception to the lawyer’s obligation to preserve client confi-
dences for the purpose of assuring Lawyer B’s coverage under his professional
liability policy.

The question of what exact information must be revealed and whether it
should be revealed to Attorney C or to Insurance Company directly to comply
with Insurance Company’s policy is a question of law beyond the authority of
the Ethics Committee.

RPC  78
October 20, 1989

Conditional  Delivery  of  Trust  Account  Checks
Opinion rules that a closing attorney cannot make conditional delivery of trust

account checks to real estate agent before depositing loan proceeds against which
checks were to be drawn.

Inquiry:
Attorney closes loans for a number of real estate clients. After all documents

are signed, but before recording, Attorney gives the real estate agent the com-
mission check and the check for the Sellers’ proceeds, with specific instructions
that real estate agent is to hold both checks in trust until notified that the clos-
ing documents have been recorded and all closing proceeds have been deposit-
ed in Attorney’s trust account. Attorney then records the necessary documents
and deposits all closing proceeds in his trust account.

Attorney has been given closing instructions from the lender which require
recording before disbursement. Attorney has actually signed a statement to the
lender that he will follow the lender’s instructions. Attorney is on the approved
attorneys’ list for a number of title insurance companies who have issued
insured closing letters to lenders whose loans Attorney closes. The insured clos-
ing letter ensures that Attorney will comply with the lender’s closing instruc-
tions. Attorney does not deposit any funds, including lender’s loan proceeds,
until after title update and recording. If a defect in title is discovered by
Attorney in his title update after “disbursement,” he will not record and will
notify the real estate agent to return the checks.

1. May Attorney ethically tender to real estate agent, in trust, the commis-
sion and seller’s proceeds checks with instructions that the realtor, as agent for
attorney, hold such checks until the attorney has recorded the closing docu-
ments, deposited the closing proceeds in his trust account, and notified the
realtor that he may disburse the checks which real estate agent is holding in
trust?

2. Has Attorney violated any ethical requirements in disregarding the
potential liability that would be imposed upon the title insurance company
and/or his professional liability carrier if a defect is discovered after disburse-
ment?

Opinion:
This is a variation of the inquiry addressed in RPC 44, concerning the obli-

gation of the closing attorney to follow the instructions of his client, the lender,
to record documents before disbursing loan proceeds.

1. No. The attorney may not ethically deliver trust account checks to the
real estate agent, even if such delivery is made “in trust” or “conditionally,”
until the attorney has recorded the closing documents and deposited the clos-
ing proceeds in his trust account.

Arguably, the conditional delivery of the trust account checks would not
violate the lender’s instructions, because the Attorney is, in fact, recording
before depositing and disbursing the lender’s funds. Those funds have not been
“disbursed.” See RPC 44.

However, by delivering to the real estate agent checks drawn on the trust
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account when the account has either (i) no funds or (ii) trust funds belonging
to others, the Attorney violates Rules 10.1 and 10.2. Under those rules, funds
deposited in a trust account are funds received by the Attorney as a fiduciary,
which must be held and disbursed only for the benefit of those entitled to
them, in accordance with appropriate instructions. Accordingly, Attorney can-
not violate or delegate his fiduciary duty by putting into the hands of an unre-
lated third-party a check, regular on its face, drawn on a trust account con-
taining only the funds of others. Similarly, Attorney cannot ethically deliver
checks drawn on an account with insufficient funds, in violation of the law and
the implicit requirement imposed by Rule 10.2(F).

2. Because of the answer to question 1, it appears unnecessary to answer
question 2. Reference is made to RPC 44. As a general matter, the ultimate lia-
bility created under a title insurance policy or professional liability insurance
policy will be irrelevant to a determination of the ethical issues, which must be
judged independently of legal liability and insurability.

RPC  79
January 12, 1990

Surrender  of  Medical  Records
Opinion rules that a lawyer who advances the cost of obtaining medical records

before deciding whether to accept a case may not condition the release of the records
to the client upon reimbursement of the cost.

Inquiry:
Firm X does a substantial amount of plaintiff ’s medical malpractice litiga-

tion. When a client comes to Firm X initially, it accepts the case only for review,
until it determines whether there is sufficient evidence of negligence, causation
and damages to justify bringing an action.

In the process of reviewing these cases, Firm X collects and reviews medical
records concerning relevant treatment. In many cases, these medical records are
extensive and consist of thousands of pages. Hospitals and physicians who pro-
vide these records charge for the cost of copying them. When a person has been
hospitalized for an extensive period of time, the cost of obtaining the complete
medical records, which may be needed for thorough review, can be hundreds
and even thousands of dollars.

In many cases, in accordance with Rule 5.3 of the Rules of Professional
Conduct, Firm X has advanced on behalf of the client the cost of obtaining the
medical records, while always communicating to the client that he or she
remains ultimately liable for this cost.

Firm X declines many of the cases because of a lack of evidence of liability.
When Firm X declines a case and has advanced substantial funds on behalf of
the client to obtain medical records or to obtain review of these records by
physicians or other health care providers, what does Rule 2.8 require in terms
of turning over to the client those medical records for which funds have been
advanced? If Firm X informs the client that it will provide the medical records
when the client reimburses it for the amount advanced, is it in violation of Rule
2.8? The client may, of course, obtain these records personally simply by
requesting them from the treating physician or institution and paying the cost.

Opinion:
Law Firm X must turn over unconditionally to its client any material such

as copies of medical reports or statements of expert opinion which were
obtained on the client’s behalf and account if such would be useful to the client
in further prosecution of her claim. Rule 2.8(a)(2) of the Rules of Professional
Conduct requires that a lawyer who withdraws from employment take reason-
able steps to avoid foreseeable prejudice to rights of the client. One means of
avoiding such prejudice is, in the language of the rule, “delivering to the client
all papers and property to which the client is entitled.” Although the rule itself
does not define the extent of the client’s entitlement, the comment to the rule
does indicate that, “anything in the file which would be helpful to successor
counsel should be turned over.” There follows in the comment a nonexclusive
listing of such items. While the comment does not specifically identify infor-
mation gathered by a law firm incident to its determination whether it will
accept a case as material which must be surrendered, there appears to be no log-
ical reason to except such material from the obligation imposed by the rule.
Regardless of the decision ultimately made by Firm X as to whether it wishes
to prosecute the client’s case to its conclusion, it is obvious that an

attorney/client relationship exists during the period the case is being evaluated.
That being the case, Rule 2.8 concerning withdrawal from representation
would govern an attorney’s actions in the wake of a decision not to undertake
further prosecution of the client’s case. If material obtained during the evalua-
tion process on the client’s account would be of some value to the client in pur-
suing her claim, it must, under the terms of the rule, be surrendered uncondi-
tionally without regard to whether the cost of its acquisition was advanced by
the law firm or the client.

RPC  80
January 12, 1990

Lending  Money  to  a  Client
Opinion rules that a lawyer may not lend money to a client who is represented

in pending or contemplated litigation except to finance costs of litigation.

Inquiry:
Under what circumstances, if any, may a lawyer lend money to a client for

whom the lawyer is handling a personal injury claim?

Opinion:
Rule 5.3(b) of the Rules of Professional Conduct generally prohibits lawyers

advancing or guaranteeing financial assistance to a client while representing the
client in connection with contemplated or pending litigation. There is one nar-
row exception to the rule which permits a lawyer to “advance or guarantee the
expenses of litigation, including court costs, expenses of investigation, expens-
es of medical examination and costs of obtaining and presenting evidence, pro-
vided the client remains ultimately liable for such expenses.”

RPC  81
January 12, 1990

Interviewing  the  Former  Employee  of  an  Adverse  Corporate  Party
Opinion rules that a lawyer may interview an unrepresented former employee

of an adverse corporate party without the permission of the corporation’s lawyer.

Inquiry:
May a lawyer interview an unrepresented former employee of an adverse

corporate party without the permission of the corporation’s lawyer?

Opinion:
Yes. Rule 7.4(a) prohibits contact only with the party itself. Where the party

in question is corporate, the protection of the rules also extends to persons who
have the legal power to bind the corporation or who are responsible for imple-
menting the advice of the corporation’s lawyer. This is necessary to prevent
improvident settlements and similarly major capitulations of legal position on
the part of a momentarily uncounseled, but represented, party and to enable
the corporation’s lawyer to maintain an effective lawyer-client relationship with
members of management. The rule is not meant to protect a corporation
whose interests might be impaired by factual information willingly shared by a
former employee. A former employee is in no sense the alter ego of the corpo-
ration and may be interviewed by any interested party regarding relevant mat-
ters.

RPC  82
January 12, 1990

The  Lawyer  as  Trustee
The State Bar has received an increasing number of inquiries related to the role

of an attorney serving as trustee under a deed of trust. In an effort to clarify the
responsibilities of the lawyer-trustee, the Ethics Committee has reviewed CPR's 94,
107, 166, 201, 218, 220, 297, 303, 305 and RPCs 46 and 3.

The responsibilities and limitations of the lawyer acting as trustee arise prima-
rily from the lawyer’s fiduciary relationship in serving as trustee as opposed to any
attorney-client relationship. That fiduciary relationship demands that the trustee be
impartial to both the trustor and the beneficiary and, therefore, the trustee may not
act as advocate for either against the other. On the other hand, once the fiduciary
duties of the trustee terminate, the lawyer may take a position adverse to the trustor
or beneficiary so long as the lawyer is not otherwise disqualified.
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Inquiry  #1:
Attorney X is appointed as substitute trustee on a deed of trust. The

grantor/borrower defaults and the bank proceeds to foreclose. At the foreclo-
sure sale, the subject tract of land sells for less than the amount owed. The bank
wants to sue for the deficiency. Can Attorney X serve as the attorney for the
bank in the deficiency proceeding against the grantor/borrower? Can Attorney
X serve as attorney for the bank in an action for waste?

Opinion  #1:
Yes. It has long been recognized that former service as a trustee does not dis-

qualify a lawyer from assuming a partisan role in regard to foreclosure under a
deed of trust. CPR 220. It is therefore not inappropriate for the former trustee
to act as an advocate for the lender in a subsequent suit to recover a deficiency
or to recover damages for waste.

Inquiry  #2:
If foreclosure proceedings have been instituted against a debtor who files for

bankruptcy prior to completion of the foreclosure, may Attorney A, who serves
as Substitute Trustee in the foreclosure, dismiss the foreclosure proceeding and
subsequently file a motion in the Bankruptcy Court to set aside the automatic
stay?

Opinion  #2:
No. See CPR 94. So long as the attorney serves as trustee, he may not rep-

resent one party against the other in an adversarial proceeding arising from or
connected with the deed of trust.

Inquiry  #3:
Corporation X serves as Substitute Trustee in a foreclosure proceeding.

Attorney A owns stock in Corporation X. If foreclosure proceedings have been
instituted against a debtor who files for bankruptcy prior to completion of the
foreclosure, may Attorney A file a motion in Bankruptcy Court to set aside the
automatic stay on behalf of Corporation X?

Opinion  #3:
Yes, unless Corporation X is controlled by or is the alter ego of Attorney A.

Inquiry  #4:
Attorney A serves regularly as Agent as that term is used in Chapter 45 of

the North Carolina General Statutes for Attorney B who serves as substitute
trustee. Attorney A is basically a paper handler for Attorney B. Attorney A’s
responsibilities are to determine that service has been achieved before the hear-
ing, to verify the filing of an order after hearing, to post sale notices and to con-
duct the sale on behalf of the substitute trustee. Attorney A also determines
whether any upset bids are filed and files the final report of sale. Attorney A
prepares no paperwork, does not deal with any lender and makes no decisions
as to the adequacy of service or other matters.

Under these circumstances may Attorney A bid for herself at a foreclosure
sale or may someone from her law firm or a family member of Attorney A bid
on their own behalf? Secondly, in the event of a bankruptcy filing, may
Attorney A move the bankruptcy court to lift the automatic stay and partici-
pate as an advocate for the lender in the bankruptcy matter.

Opinion  #4:
Attorney A, acting as agent for the substitute trustee, is subject to the same

restrictions as the substitute trustee. Therefore, Attorney A may not bid at the
foreclosure sale on Attorney A’s own behalf and a member of Attorney A’s law
firm would similarly be restricted from bidding. A family member of A would
not necessarily be prohibited from bidding at the foreclosure sale on his or her
own behalf but could not bid on behalf of A.

Attorney A also could not file a motion to lift the automatic stay in the
bankruptcy proceeding so long as Attorney A continued to act as agent for the
substitute trustee and, similarly, Attorney A could not act as advocate for a
lender in the bankruptcy proceeding.

Inquiry  #5:
Attorney A, acting as trustee, has instituted a foreclosure action. Attorney A

knows the property being foreclosed is worth more than the highest bid
received at the foreclosure sale. May Attorney A call a friend to upset the bid
causing a resale?

Opinion  #5:
If Attorney A, by calling his friend, is acting on his own behalf in filing an

upset bid, the conduct inquired of is not permitted. If, on the other hand,
Attorney A is simply notifying a potential buyer of the situation, then such
conduct is not prohibited.

Inquiry  #6:
“A” borrowed funds from Federal Land Bank, secured by a deed of trust.

“A” subsequently borrows funds from lender secured by a second deed of trust.
The lender substitutes a trustee and institutes foreclosure. Prior to completion
of foreclosure “N” purchases the note and deed of trust. “N” contends this was
done at request of “A”. “A” does not pay and “N” substitutes “T” (attorney) as
Trustee. “T”, the substitute trustee (attorney), at the request of “N” writes a
demand letter.

“T” did not represent “N” or “A” when the note was purchased, and did
not represent either party in the original loan.

The deed of trust provides for Trustee’s fees. The note provides for up to fif-
teen (15%) percent attorney’s fees.

“A” responds by letter that “N” owed him money; that this purchase was to
offset the debt due by “N” to “A”, and made threats to expose “N” as a drug
dealer, among other charges. “T” prepares notice of hearing, after title search,
and serves 60 day notice on “A” and U. S. Attorney and Attorney General.

1. May “T” proceed with notice of hearing and Trustee’s sale?
2. Must “T” advise “N” to seek counsel at this time?
3. May “T” wait until the foreclosure hearing to ascertain whether a legal

dispute arises?
4. If a third substitute trustee must be named, can that person be a spouse

or family member of “N”; a spouse or family member of “T”; an employee of
either?

5. Can “T” elect to serve as either trustee or attorney?
6. Does “T” represent “N” before the Clerk in seeking foreclosure?
7. Could “T” represent “N” on appeal, if he has not responded?
8. Does “T” represent “N” when the Notice of Hearing is filed or a hear-

ing held?
9. May “T” charge a fee for legal services under note authorizing fees?
10. May “T” charge Trustee’s fees if settlement is reached?
11. May both be charged?

Opinion  #6:
1. Yes. “T’s” duties as trustee obligate him to prepare and serve a Notice of

Hearing upon request of the beneficiary and to hold a sale if authorized by the
Clerk of Court after hearing. “T” may not, however, assume an adversarial role
to trustor or beneficiary if there is a dispute concerning the foreclosure.

2. Under the facts stated, “T” should notify “N” that it appears that the
foreclosure will be contested by “A” and, if so, “T” will not be able to represent
“N” as attorney.

3. Yes.
4. Whether a third substitute trustee could be a spouse or a family member

of “N” or an employee of “N” raises no question concerning legal ethics and
therefore is not an appropriate subject for consideration by the Ethics
Committee of the North Carolina State Bar. A spouse or family member or
employee of “T” could serve as a third substitute trustee but, under such cir-
cumstance “T” could not serve as attorney for “N” or “A.”

5. Yes.
6. If the foreclosure is disputed “T” would be deemed to represent “N” in

seeking foreclosure before the Clerk of Court and therefore could not serve as
trustee and attorney for “N”.

7. No. So long as “T” continues as trustee, he may not take an adversarial
position against either “N” or “A” in any matter arising from the foreclosure.

8. “T” does not represent “N” as an attorney. when the notice of hearing is
filed as the filing of that notice is a responsibility of “T” as trustee. At a fore-
closure hearing, in the event the foreclosure is disputed, “T”, serving as trustee,
may not participate in requesting the Clerk to authorize foreclosure.

9. No. So long as “T” serves as trustee, he may not act as attorney for either
of the parties to the deed of trust and therefore may not charge either party fees
for legal services.

10. The question of whether “T” may charge trustee fees if settlement is
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reached is a question of law and does not appear to involve legal ethics. This
committee is not the appropriate forum for determining questions of law.

11. See opinion 10 above.

RPC  83
January 12, 1990

Rendering  a  Title  Opinion  Upon  Property  In  Which  the  Lawyer  Has  a
Beneficial  Interest

Opinion rules that the significance of an attorney’s personal interest in property
determines whether he or she has a conflict of interest sufficient to disqualify him or
her from rendering a title opinion concerning that property.

Inquiry:
Attorney A is a member of Law Firm ABC. Attorney A’s wife, who is not

an attorney, wishes to purchase 2.5 percent of the common stock of
Corporation Z. Corporation Z is the general partner of a North Carolina lim-
ited partner which is engaged in development and sales of residential real estate.

CPR 254 provides that no member of a law firm may render a title opin-
ion in a sales transaction if a member of the law firm has a beneficial interest
in the selling entity.

If Attorney A’s wife acquires stock in Corporation Z, will Attorney A be
deemed to have acquired a “beneficial interest” in Corporation Z within the
meaning of CPR 254, such that no member of Attorney A’s firm may render
title opinions in transactions in which Corporation Z’s limited partner is the
seller?

Opinion:
CPR 254 held that an attorney who owns a “beneficial interest” in an enti-

ty which was selling property could not certify title to the property sold. The
opinion extended the disqualification to the attorney’s partners and associates
as well. The opinion went on to hold, however, that ownership of shares of a
publicly held corporation did not constitute a beneficial interest for purposes
of the disqualification rule.

CPR 254 was based on Disciplinary Rule 5-101(a) of the Code of
Professional Responsibility. The Code has since been supplanted by the Rules
of Professional Conduct. Rule 5.1(b) now governs. Rule 5.1(b) disqualifies a
lawyer from acting in the face of a personal conflict of interest when his or her
representation might be materially limited, unless 1) the attorney reasonably
believes the representation will not be adversely affected and 2) the client con-
sents after full disclosure.

Although CPR 254 appears to disqualify a lawyer with any beneficial inter-
est in the selling entity, the exception for stockholders of publicly held corpo-
rations implies that disqualification is really a function of the significance to the
attorney of his or her personal interest and the affect of the transaction on that
interest. If the attorney or a close relative would realize considerable personal
gain from the transaction, it is likely that his judgment would, in the words of
Rule 5.1(b), be materially limited. Under such circumstances, a reasonable
lawyer probably would be unable to conclude that the conflict could be suc-
cessfully managed and would be disqualified, regardless of whether the entity
requesting the title opinion would consent. By the same token, the judgment
of a lawyer whose personal interest is insignificant would probably not be mate-
rially limited. In such a case, the lawyer could reasonably believe that the con-
flict would not adversely affect the representation and could proceed if the
client (the entity to whom the opinion is being rendered) consents.

In the facts stated, it appears that Attorney A’s wife owns only a small por-
tion of the outstanding stock of Corporation Z, although the dollar value of
the stock is not stated. Moreover, it appears that Corporation Z is a partner of
the selling entity, but is not itself the owner of the entity selling the land. This
being the case, it appears that there is little likelihood that the investment of
Attorney A’s wife would sway the judgment of Attorney A. Consequently,
Attorney A could reasonably believe that his representation of the selling part-
ner would not be adversely affected by his wife’s interests. If in addition, he or
she actually believes that to be the case and the client consents after full disclo-
sure, there would need be no disqualification of the lawyer or other members
of the lawyer’s firm. To the extent that it differs from this opinion, CPR 254 is
superseded.

RPC  84
January 12, 1990

Settlements  and  Reports  of  Lawyer  Misconduct
Opinion rules that an attorney may not condition settlement of a civil dispute

on an agreement not to report lawyer misconduct.

Inquiry  #1:
A has brought a civil malpractice action against her former attorney, B. B

hopes to settle the matter out of court. May B ask A, who is represented by C,
to refrain from filing a grievance against B with the North Carolina State Bar
as a provision of the settlement of the underlying civil malpractice action?

Opinion  #1:
No. In order for the North Carolina State Bar to fulfill its responsibility to

regulate the legal profession, it is imperative that persons who are aggrieved by
apparent lawyer misconduct or who have otherwise become aware of such mis-
conduct feel free to transmit relevant information to the Grievance Committee
for investigation. A lawyer who attempts to dissuade a person from reporting
his or her alleged misconduct in the course of settlement negotiations or in any
other context would be engaging in conduct prejudicial to the administration
of justice in violation of Rule 1.2(d) of the Rules of Professional Conduct.

Inquiry  #2:
May C in the context of such a settlement also agree not to report B? 

Opinion  #2:
No. Even though such an agreement might appear to be in the client’s best

interest, C cannot participate as an accommodation to B. Rule 1.2(a) provides
that it is misconduct for a lawyer to assist another lawyer to violate the Rules
of Professional Conduct. As was mentioned above, B may not ethically condi-
tion settlement upon an agreement that his misconduct not be reported.

Inquiry  #3:
If A has already filed a grievance with the North Carolina State Bar before

the civil malpractice action is settled, may attorney B request that the grievance
be withdrawn as a part of the settlement of the malpractice action? Would the
answer be different if A was not represented by independent counsel in the
malpractice action?

Opinion  #3:
Although a grievance cannot be withdrawn by the complainant, an accused

lawyer would be engaging in conduct prejudicial to the administration of jus-
tice in violation of Rule 1.2(d) if he or she should, under any circumstances,
attempt to persuade a complainant or a material witness not to cooperate with
an investigation of alleged misconduct.

RPC  85
January 17, 1991
Editor’s Note: This opinion was originally published as RPC 85 (Revised).

Of  Counsel  Relationships  Between  Lawyers  in  Different  Towns
Opinion rules that an “of counsel” relationship may exist between lawyers prac-

ticing in different towns if the professional relationship is close, regular and person-
al and the designation is not otherwise false or misleading.

Inquiry:
May an attorney with an office in one town in North Carolina properly

serve as “of counsel” to a law firm in another town while maintaining his own
practice?

If so, would the answer be different if both towns were in the same coun-
ty? 

Opinion:
An attorney may be designated “of counsel” to a North Carolina law firm

when the relationship between the two is a close, regular and personal rela-
tionship for the practice of law and this designation is not otherwise false or
misleading.

Over the years there has been a proliferation of variants of the term “of
counsel,” generally where there is a holding out to the world at large about
some general and continuous relationship between the lawyers and law firms
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in question. In RPC 34, it was recognized that the term could be properly
applied to a relationship characterized as a “close, in-house association,” sug-
gesting, perhaps, that lawyers and firms in different towns should not use the
term “of counsel” to describe their relationship. However, the appropriateness
of the “of counsel” designation does not turn solely upon the location of the
parties’ offices, nor does it turn solely on the amount of time spent in those
offices. Rather, the “of counsel” designation (or one of its variants) is appropri-
ate when there is a close, regular and personal relationship between the lawyer
and the law firm. Thus, relationships that involve only one case or matter, that
involve only occasional collaborative efforts among otherwise unrelated lawyers
or firms, or that primarily involve only the forwarding of legal business would
not satisfy the requirements for the use of the “of counsel” appellation. The
critical consideration is the nature of the relationship and the adherence to the
rules applicable to conflicts of interest and confidential information. In no
event may “of counsel” be used unless the usage is consistent with the rules per-
taining to false and misleading communications (Rule 2.1) or firm names and
letterheads (Rule 2.3). Any pertinent jurisdictional limitations on the lawyer’s
entitlement to practice must also be indicated.

RPC  86
April 13, 1990
Editor’s Note: See RPC 191 for additional guidance on disbursing against
provisional credit.

Disbursements  Incident  to  Real  Property  Closings
Opinion discusses disbursement against uncollected funds, accounting for

earnest money paid outside closing and representation of the seller.

Inquiry  #1:
Must the closing attorney collect earnest money held in the trust accounts

of real estate agents or other attorneys in the form of certified funds?

Opinion  #1:
No. While it is certainly the better practice for the closing attorney to issue

trust account checks only against collected funds, CPR 358 recognized that
under certain circumstances such checks may be drawn against funds which
though uncollected have been provisionally credited to the attorney’s trust
account by the financial institution in which the trust account is maintained.
A closing attorney should disburse against provisionally credited funds only
when he or she reasonably believes that the underlying deposited instrument is
virtually certain to be honored when presented for collection. In addition, an
attorney should take care not to disburse against uncollected funds in situations
where the attorney’s assets or credit would be insufficient to fund the trust
account checks in the event that a provisionally credited item is dishonored.

Inquiry  #2:
Must the closing attorney request that all earnest money be entrusted to

him or her prior to closing?

Opinion  #2:
Again it would appear that the better practice, which would involve the

closing attorney’s receipt and disbursement of all funds involved in the trans-
action, is not absolutely compelled by the Rules of Professional Conduct. An
attorney does have an absolute obligation under Rule 10.2(E) to follow his
client’s instructions relative to the money which is entrusted to him or her. If,
as was the case in RPC 44, the lender conditions the disbursement of loan pro-
ceeds upon some clearly specified event, such as the deposit in the attorney’s
trust account of all earnest money, the attorney would be obliged to honor that
instruction and to insist upon the entrustment prior to proceeding further with
the closing. If, however, the closing attorney receives no such instruction, it is
conceivable that a closing could be accomplished in which some funds per-
taining to the transaction are never received or disbursed by the closing attor-
ney. In such situations the attorney should certainly take care to advise the
client that he or she cannot guarantee the appropriate handling of all the
money and in particular should identify for the client the risk that the party
holding the earnest money might disburse prior to the attorney’s updating the
title and recording the deed and deed of trust.

Inquiry  #3:
And in relation to the above, if the closing attorney does not require that all

earnest money come in at closing, is he or she making potentially false certifi-
cations on the HUD Settlement Statement if it shows the earnest money as a
credit against the payment of commissions or sales proceeds?

Opinion  #3:
An attorney must, of course, be scrupulous in documenting his or her han-

dling of trust funds (Rule 10.2(d)). If an attorney does not handle all funds
incident to a real estate transaction which he or she is closing, it would certainly
be prudent to carefully qualify any statements appearing on the settlement
statement relative to the attorney’s responsibility for the discharge of certain
obligations and the quality of the attorney’s knowledge relative to matters set
forth only upon information and belief. As a practical matter, the attorney
should obtain receipts from any persons or entities to whom payments have
been made outside of closing if such are to be reflected upon the closing state-
ment.

Inquiry  #4:
Can the closing attorney retained by the buyer charge the seller a fee for

doing the closing and handling certain matters for the seller that are not includ-
ed in deed preparation? For example, after agreeing to handle a closing for
Buyer A, the closing attorney pays off the seller’s loan and must spend several
hours retrieving the “paid and satisfied” note and deed of trust from seller’s for-
mer bank in order to clear the title and have title insurance issued on behalf of
Buyer A. Can the closing attorney charge a “closing fee?” If the answer to this
question is yes, what kind of notification to or agreement with seller (and
buyer) would be required?

Opinion  #4:
In the typical residential transaction, it would not be inappropriate for the

closing attorney who has been employed by the buyer to negotiate with the
seller for the payment of a fee by the seller for legal services rendered on behalf
of the seller incident to the closing. Any such contracts for legal services should
be executed only where the provisions of Rule 5.1(a) can be satisfied relative to
potential conflicts of interest and must be negotiated well in advance of clos-
ing.

RPC  87
April 13, 1990

Interviewing  Nonparty  Witnesses
Opinion rules that a lawyer wishing to interview a witness who is not a party,

but who is represented by counsel, must obtain the consent of the witness’ lawyer.

Inquiry:
Attorney A has filed suit against Z in a civil matter. Attorney A wishes to

contact X, who is a nonparty, potential witness. X has informed Attorney A
that she has an attorney representing her respecting the civil matter about
which Attorney A has sued Z. X is willing to discuss the civil matter with
Attorney A, however. Once Attorney A learns that X has an attorney, must A
obtain permission of X’s attorney before discussing the civil matter with X fur-
ther?

The express language of Rule 7.4 appears to be limited only to parties in a
matter. The last sentence of the comment to the Rule, however, states that it
applies to “any person, whether or not a party to a formal proceeding, who is
represented by counsel concerning the matter in question.” (emphasis added)
Since this language is in the comment, rather than the Rule itself, does it rep-
resent only an aspirational standard, or is it obligatory?

Opinion:
Once Attorney A learns that X has an attorney, A must obtain the permis-

sion of X’s attorney before discussing the civil matter with X. This is made clear
by that portion of the comment to the Rule which is set forth in the inquiry.
In this instance, as in most cases, the comment is intended to explain the Rule.

As a matter of policy, Rule 7.4(a) was designed to reduce the risk that an
attorney/client relationship in regard to a particular matter might be subverted
by the importunings of counsel representing other persons or entities whose
interests in the same matter might be adverse. The attorney/client relationship
enjoyed by a potential witness and his or her counsel is no less worthy of pro-
tection than that enjoyed by any named party and his or her lawyer.
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RPC  88
July 13, 1990

Employment  of  a  Secretary  Who  is  Also  a  Real  Estate  Broker
Opinion rules that a lawyer may close a real estate transaction brokered by a real

estate firm which employs the attorney’s secretary as a part-time real estate broker.

Inquiry:
May Attorney X close a real property transaction brokered by a real estate

firm which employs the attorney’s secretary as a part-time real estate broker?

Opinion:
Yes. In the situation described in the inquiry, the lawyer would be obliged

to consider whether the exercise of his independent, professional judgment on
behalf of his clients, the lender and the broker, would be “materially impaired”
by his desire to advance his secretary’s interests or his desire to encourage future
referrals. Rule 5.1(b). If upon analysis it appears that the attorney’s judgment
might be so compromised, perhaps because the secretary is a valued friend who
stands to gain a valuable commission upon the completion of the transaction,
the conflict of interest would be disqualifying unless the lawyer reasonably
believed that his representation of his clients would not be adversely affected
and both clients consented to the lawyer’s participation after a full disclosure of
all risks involved.

It would, of course, be extremely improper for an attorney in this situation
to attempt to encourage referrals from the real estate firm by offering financial
incentives to his secretary. Rule 2.2(c).

RPC  89
January 17, 1991
Editor’s Note: This opinion was originally published as RPC 89 (Revised).

Escheat  of  Trust  Funds
Opinion rules that trust funds must be held at least five years after the last occur-

rence of certain prescribed events before they may be deemed abandoned.

Inquiry:
Where a lawyer receives money in trust from a client who subsequently dis-

appears and cannot thereafter be located by the lawyer upon due inquiry, how
long must the lawyer retain the deposited funds in his or her trust account
before deeming the money abandoned and paying the money into the escheat
fund pursuant to the provisions of Rule 10.2(H) of the Rules of Professional
Conduct and G.S. §116 (b)-18?

Opinion:
Rule 10.2(H) requires that property held in trust for an owner whose iden-

tity is known but who cannot be located must be deemed abandoned and paid
to the state treasurer in compliance with the requirements of Chapter 116(b)
of the General Statutes if, during the five-year period immediately preceding,
the fund’s principal has not increased, the owner has not accepted payment of
principal or income, the owner has not corresponded in writing and the owner
has not otherwise indicated an interest in the account as evidenced by a mem-
orandum or other record on file with the lawyer. If any of the four events enu-
merated above have occurred during the five-year period immediately preced-
ing, no abandonment will be deemed to have occurred and the client’s funds
must continue in the lawyer’s trust. By the same token, whenever any of the
four enumerated events occurs, a new five-year period begins to run during
which the lawyer is obligated to maintain the property in trust and after which
the property must be deemed abandoned, if none of the four enumerated
events has occurred in the meantime. See also G.S. §116B-13.5, concerning
voluntary early delivery of funds.

RPC  90
October 17, 1990

Trustee  for  a  Deed  of  Trust
Opinion rules that a lawyer who has as trustee initiated a foreclosure proceed-

ing may resign as trustee after the foreclosure is contested and act as lender’s counsel.

Inquiry  #1:
Can a trustee who has initiated a foreclosure proceeding resign after it has

become contested and then act as the lender’s counsel in the foreclosure?

Opinion  #1:
Yes. It has long been recognized that former service as a trustee does not dis-

qualify a lawyer from assuming a partisan role in regard to foreclosure under a
deed of trust. CPR 220, RPC 82. This is true whether the attorney resigns as
trustee prior to the initiation of foreclosure proceedings or after the initiation
of such proceedings when it becomes apparent that the foreclosure will be con-
tested.

Inquiry  #2:
Where foreclosure is pending and the borrower files bankruptcy, can the

trustee under the deed of trust resign as trustee and thereafter represent the
lender in the bankruptcy proceeding and the foreclosure proceeding?

Opinion  #2:
Yes. Just as a lawyer may resign as trustee and undertake the representation

of the lender in a contested foreclosure proceeding, so also may a lawyer resign
as trustee and undertake the representation of the lender in seeking to have an
automatic stay lifted in a related bankruptcy proceeding.

Inquiry  #3:
Where the lender believes the borrower is in default but no foreclosure pro-

ceedings have been instituted, may an attorney serving as trustee in a deed of
trust represent the lender in an amicable modification or loan workout agree-
ment? Does such representation of the lender preclude the attorney from there-
after initiating foreclosure proceedings as trustee?

Opinion  #3:
No, a lawyer serving as trustee may not simultaneously participate in the

negotiation of a loan modification or workout agreement as attorney for the
lender. RPC 82. An attorney serving as trustee may, however, draft and preside
over the execution of documents evidencing a modification or workout agree-
ment negotiated between the lender and borrower. Under such circumstances,
the trustee would not be representing the interests of either and would be
engaged in no partisan activity in conflict with the obligation to be impartial.
It is possible that a lawyer who resigns as trustee to perform some partisan serv-
ice for the lender, such as the negotiation of a modification agreement, may
thereafter be reappointed as trustee and initiate foreclosure proceedings.

RPC  91
January 17, 1991
Editor’s Note: This opinion was originally published as RPC 91 (Revised).

Conflict  Between  Insured  and  Insurer
Opinion rules that an attorney employed by the insurer to represent the insured

and its own interests may not send the insurer a letter on behalf of the insured
demanding settlement within the policy limits.

Inquiry:
Attorney A is retained by an insurance company to defend Dr. B in a mal-

practice suit brought against Dr. B. The case is very serious with catastrophic
injuries to a minor child. The doctor has $2,000,000 of insurance coverage. Dr.
B comes to Attorney A and tells him that he is very worried about the case and
wants Attorney A to immediately send a demand letter to the insurance com-
pany to settle within policy limits. Dr. B tells Attorney A that he read an arti-
cle in a professional publication that he should do this in the event the jury
awards the Plaintiff a judgment in excess of his policy limits. Dr. B could then
sue his insurer for bad faith refusal to settle within policy limits. How should
Attorney A handle this situation?

Opinion:
Attorney A must not undertake to counsel with Dr. B relative to any bad

faith claim and may not send a demand letter on his behalf to the insurance
company; however, Attorney A is obligated to inform the insurance company
of Dr. B’s wishes in regard to the case. Rule 6(b)(l). Rule 7.1(a)(l). Whenever
defense counsel is employed by an insurance company to defend an insured
against a claim, he or she represents both the insurer and the insured. When
the possibility of judgment in excess of the policy limits becomes apparent to
defense counsel, he or she must promptly advise both clients of the existence
and nature of the conflict. Rule 5.1(a). Where the insured has contractually
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surrendered control of the defense and authority to settle the claim to the insur-
er, counsel will generally be obliged to accept his or her instructions in these
matters from the insurer. In order to fully protect the insured from exposure in
excess of the policy limits, especially with regard to settlement, defense counsel
obtained by the insurer should also advise the insured that he or she cannot
fully represent those interests and that it would be appropriate for the insured
to consider employing independent counsel to provide such representation.

RPC  92
January 17, 1991
Editor’s Note: This opinion was originally published as RPC 92 (Revised).

Representation  of  Insured  and  Insurer
Opinion rules that an attorney representing both the insurer and the insured

need not surrender to the insured copies of all correspondence concerning the case
between herself and the insurer.

Inquiry:
We have been retained by a title insurance company to defend title in con-

nection with a quiet title action which has been commenced against a named
insured of the title insurance company. The title insurance policy provides that
the title insurance company “will defend your title in any court case that is
based on a matter insured against.” In addition to the claim seeking to quiet
title, the plaintiff has asserted a claim against the insured, personally, seeking to
recover punitive damages in connection with the transaction pursuant to which
title to the disputed property was transferred to the insured. The title insurance
company has advised the insured that the punitive claim involves a potential
loss which is not covered by the title insurance policy and has invited the
insured to secure independent counsel for the purpose of providing a defense
with respect to this claim, and the insured has done so. The title insurance
company now has received a settlement offer which is for a sum less than the
insured value of the property in dispute. To avoid the potential punitive expo-
sure, the insured, through independent counsel, has demanded that the title
insurance company settle the dispute and has put the title insurance company
on notice regarding a potential bad faith claim. The insured now has asked us
in writing to provide the insured with copies of all correspondence which we
have sent to the title insurance company regarding this matter. This corre-
spondence contains our thoughts and impressions regarding the case in gener-
al and our assessments regarding the possible outcome of the litigation.

The issue which the insured’s request presents is whether we have an obli-
gation to the insured, as a client, to provide the requested information or
whether we have an obligation to the title insurance company which is simply
discharging its duty to defend title which is in dispute, as a client, not to pro-
vide information which the insured may subsequently attempt to use in a man-
ner adverse to the insurance company.

Opinion:
While Rule 6(b)(1) obligates an attorney to keep the client reasonably

informed about the status of the case and to comply with reasonable requests
for information, there is nothing in the rules that requires defense counsel to
furnish to the insured correspondence directed to the insurer during defense
counsel’s active representation of the insured. The representation of insured
and insurer is a dual one, but the attorney’s primary allegiance is to the insured,
whose best interest must be served at all times. The attorney should keep the
insurance company informed as to the wishes of the insured concerning the
defense of the case and settlement. The attorney should also keep the insured
informed of his or her evaluation of the case as well as the assessment of the
insurance company, with appropriate advice to the insured with regard to the
employment of independent counsel whenever the attorney cannot fully rep-
resent his or her interest. Further, if the attorney reasonably believes that it is
in the best interest of the insured to provide him or her with work product
directed to the insurer, such information may be disclosed to the insured with-
out violating any ethical duty to the insurer.

RPC  93
July 13, 1990

Interviewing  Codefendants  in  Criminal  Cases
Opinion concerns several situations in which an attorney who represents a crim-

inal defendant wishes to interview other individuals who are represented by attor-
neys who will not agree to permit the attorney to interview their clients. In the first
inquiry, Attorney A wishes to interview criminal defendant B, who has been indict-
ed in a separate indictment from Attorney A’s client. In the second inquiry, Attorney
A wishes to interview criminal defendant B, who has been named as a criminal
coconspirator with A’s client, but has not yet been joined as a codefendant for trial.
In the third inquiry, Attorney A wishes to interview a coconspirator who was named
in the same indictment with A’s client.

Inquiry  #1:
Defendant Smith is charged in a one-count indictment with first degree

rape. Pursuant to a plea agreement, Smith enters a plea of guilty to second
degree rape. The agreement also calls for Smith to give truthful testimony if
called upon to do so. The Government agrees to make known the extent of
Smith’s cooperation at time of sentencing. In the process of cooperating pur-
suant to the plea agreement, Smith gives information which tends to implicate
Jones in the same offense of first degree rape. Smith has not been sentenced.

Jones is then charged in a separate indictment with first degree rape. Jones’
lawyer telephones Smith’s lawyer and asks permission to interview Smith.
Smith’s lawyer refuses. Jones’ lawyer nevertheless sends his investigator to inter-
view Smith. After being informed of the identity of the investigator and his
employer, and for whom he is working (Jones), Smith consents to the inter-
view. In the process of the interview, Smith gives a statement which complete-
ly exonerates Jones on the rape charge by telling a story which conclusively
indicates that the victim consented to intercourse.

Jones’ lawyer takes the report of interview to the prosecutor and tells him
that he may as well go ahead and dismiss the indictment against Jones.
Prosecutor telephones Smith’s lawyer, who tells him that he forbade the inter-
view. Prosecutor then accuses Jones’ lawyer of unethical conduct.

Has Jones’ lawyer violated Rule 7.4?

Opinion  #1:
Yes. Rule 7.4(a) provides that a lawyer shall not “communicate or cause

another to communicate about the subject of the representation with a party
the lawyers knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized by law to do so.”
The comment to the Rule indicates that the Rule “covers any person, whether
or not a party to a formal proceeding, who is represented by counsel concern-
ing the matter in question.” In this situation Smith, though not technically a
party to the criminal case against Jones, is obviously represented by counsel
concerning the matter of the alleged rape. Having been refused authority to
interview Smith by Smith’s lawyer, Jones’ lawyer could not then ethically dis-
cuss the case with Smith.

Inquiry  #2:
Smith, Jones, and Williams are indicted for conspiracy to traffic in mari-

juana. Pursuant to State practice, each is indicted in separate indictments.
However, the conspiracy counts name Smith, Jones, and Williams as cocon-
spirators. The State has not yet moved to join the indictments for trial. Each
defendant retains counsel.

Williams’ attorney asks the attorneys for Smith and Jones for permission to
interview their clients. They refuse. Later, Williams’ attorney learns that Smith
and Jones wish to talk to him. Williams’ attorney relays this information to the
attorneys for Smith and Jones. They still refuse to permit the interviews.

Despite these objections, Williams’ attorney and his investigator meet with
Smith and Jones. They tell Smith and Jones that they are employed by
Williams, that they are working for Williams’ best interests in the case, that
Smith and Jones do not have to talk, that they are free to call their lawyers if
they wish before speaking to him, and that they are free to terminate the inter-
view at any time. Smith and Jones consent to the interview.

Has Williams’ attorney violated Rule 7.4 by conducting the interviews of
the codefendants in light of refusal by counsel to permit same?

Opinion  #2:
Yes, although technically Smith, Jones, and Williams have not yet been

made parties to the same criminal cases, they are “parties” known to be repre-
sented by counsel in the same matter, a conspiracy to traffic in marijuana. As
such, they may not be interviewed concerning the case without their lawyer’s
consent.
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Inquiry  #3:
The facts are the same as stated in Inquiry No. 2, except that Smith, Jones,

and Williams are indicted in federal district court for conspiracy to traffic in
marijuana. All are indicted in the same indictment.

Has Williams’ attorney violated Rule 7.4 by conducting the interviews of
the codefendants in light of refusal by counsel to permit same?

Opinion  #3:
Yes. Under the facts stated, Smith, Jones, and Williams are all parties to the

same action and are each represented by counsel. Williams’ attorney may not
interview Smith or Jones over the objection of their attorneys. The fact that
Smith and Jones appear to be willing to discuss the matter with Williams’ attor-
ney does not change the answer. Rule 7.4(a).

RPC  94
July 13, 1990

Private  Lawyer  Referral  Service
Opinion rules that a private lawyer referral service must have more than one

participating lawyer and that all participants must share in the cost of operating the
referral service.

Inquiry:
Lawyer A wishes to operate a private lawyer referral service. Although

Lawyer A is presently the only attorney participating, Lawyer A believes that
Lawyer B, who resides and practices in an adjoining county, will also choose to
participate. Lawyer A indicates that Lawyer B would be expected to pay a pro-
rated fee for expenses relating to advertising in his county of residence only.
Lawyer A will pay all other expenses until other attorneys become participants.
Lawyer A further indicates that any attorney who wants to do a newspaper
advertisement particular to his or her county or area will be expected to bear
those costs alone. Participating attorneys will be expected to share the cost of
radio or television advertising in their geographical areas on a prorata basis.

Opinion:
Implicit in the concept of a private lawyer referral service is the participa-

tion of more than one attorney. Any advertising of such an enterprise having
only one participant would be misleading and in violation of Rule 2.1. For that
reason Attorney A may not commence operation of the lawyer referral service
until at least one other attorney has agreed to participate.

In order to fully participate in a private lawyer referral service, an affiliated
attorney must share not only the cost of advertising but also the cost of oper-
ating the referral service. For this reason as well, Lawyer A may not operate a
lawyer referral service with an attorney who does not contribute to the cost of
operating the referral service and therefore cannot be viewed as a full partici-
pant in the service.

RPC  95
April 12, 1991
Editor’s Note: This opinion was originally published as RPC 95 (Revised).

Assistant  D.A.  Serving  on  the  School  Board
Opinion rules that an assistant district attorney may prosecute cases while serv-

ing on the school board.

Inquiry:
Attorney A is an assistant district attorney and a member of a county board

of education. Fines and forfeitures in criminal cases are payable to the county
board of education. Attorney A is concerned about his dual roles as prosecutor
and board member and the possible conflict that arises during the negotiation
of pleas. Accepting pleas to lesser charges, or dismissing charges in exchange for
pleas to other charges usually has an effect on the fine imposed; and arguing
before the court for a specific bond or forfeiture of that bond in other situa-
tions also affects monies going to the school system.

May Attorney A prosecute cases while serving as a member of the school
board? 

Opinion:
Yes. Although the interest of the school board in realizing maximum rev-

enue from fines and forfeitures might, as a theoretical matter, conflict with the

interest of the State of North Carolina in the procurement of just results in
criminal cases, as a practical matter any such conflict would be de minimis and
would not materially limit Attorney A’s representation of the state. Rule 5.1(b).

In making this determination, the committee notes that statistics show that
funds realized from the collection of fines and forfeitures constitute only a
minute portion of the total funding of public schools in North Carolina. The
committee is also advertent to the fact that in many cases county appropria-
tions for school administration are decreased as the collection of fines and for-
feitures increases on a dollar-for-dollar basis so that there is no net benefit to
the local school board from extraordinary collections of fines or forfeitures.

RPC  96
October 17, 1990

Out-oof-SState  Trust  Accounts
Opinion rules that attorneys practicing in North Carolina who are affiliated

with an interstate law firm may not permit trust funds belonging to their clients to
be deposited in a trust account maintained outside North Carolina without writ-
ten consent.

Inquiry:
North Carolina lawyers are affiliated with an interstate law firm having its

primary office in Washington, DC. All bills issue from the firm’s central
accounting office in Washington and clients are asked to remit payment direct-
ly to that office. Occasionally, clients overpay bills and such overpayments are
deposited in the firm’s trust account in the District of Columbia where they are
handled in accordance with rules and regulations governing the maintenance
of attorney trust accounts in that jurisdiction. It is also likely that any fees
which are paid in advance of work being done would also be deposited in the
Washington trust account. Clients of the North Carolina lawyers whose funds
are being deposited in the Washington trust account are not routinely asked to
consent to the deposit of their funds in a trust account maintained outside the
State of North Carolina.

May North Carolina lawyers permit funds received on behalf of their clients
to be deposited in the out-of-state trust account without their clients’ knowl-
edge and consent?

Opinion:
No. Rules 10.1(b) and (c) of the Rules of Professional Conduct require that

funds received by North Carolina lawyers be deposited in trust accounts main-
tained at banks in North Carolina, unless the client has otherwise directed in
writing. Since the arrangement described in the inquiry contemplates the
deposit of such funds in trust accounts maintained outside the state of North
Carolina without consultation with and direction from the clients to whom
such funds belong, no North Carolina lawyer could ethically participate.

RPC  97
October 17, 1990

Representation  of  Condominium  Association  Against  a  Unit  Owner
Opinion rules that counsel for a condominium association may represent the

association against a unit owner.

Inquiry:
May an attorney employed as counsel for a nonprofit condominium asso-

ciation (“association of unit owners” pursuant to G.S. §47A-3(1)) bring a law-
suit on behalf of the corporation against a person who is a member of the asso-
ciation by reason of his ownership interest in a condominium unit?

Opinion:
Yes. Rule 5.10 of the Rules of Professional Conduct and its associated com-

ment provide that a lawyer who represents a corporation or similar entity, such
as a condominium association, represents the entity itself and not its individ-
ual officers or constituents. A lawyer for a condominium association may, with-
out conflict of interest, represent the association in maintaining a legal action
against one of its members.
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RPC  98
October 17, 1990

Solicitation,  Prior  Professional  Relationships  and  Advertising
Opinion construes the term “professional relationship” and explores the circum-

stances under which solicitation of persons or organizations with whom a lawyer has
had business and professional dealings is permissible. Targeted print advertising is
also discussed.

Inquiry  #1:
Attorney A has joined law firm XYZ. Prior to joining XYZ, Attorney A was

a member of law firm TUV. While employed at law firm TUV, Attorney A pro-
vided legal advice to Client E and had frequent, direct contact with various
executives of Client E. Law firm TUV also represented Client F while Attorney
A was a member of TUV, though Attorney A never dealt directly with Client
F.

Does Attorney A have a “prior professional relationship” with Client E such
that it is proper for Attorney A to contact executives of Client E in person for
the purpose of soliciting professional employment?

Opinion  #1:
Yes.

Inquiry  #2:
Does Attorney A have a “prior professional relationship” with Client F such

that it is proper for Attorney A to contact Client F for the purpose of solicit-
ing professional employment?

Opinion  #2:
No. For the purposes of Rule 2.4(a), the term “prior professional relation-

ship” contemplates that the subject attorney actually was involved in a person-
al attorney-client relationship with the prospective client. The mere fact that
the subject attorney might have belonged to a firm which included another
lawyer or lawyers who may have had such a relationship would not exempt the
subject attorney from the rule’s prohibition against in-person solicitation.

Inquiry  #3:
Attorney A has joined law firm XYZ. Prior to joining law firm XYZ,

Attorney A was in-house corporate counsel for Corporation C. Does Attorney
A have a “prior professional relationship” with Corporation C such that it is
proper for Attorney A to contact in-house counsel or executives of Corporation
C for the purpose of soliciting professional employment?

Opinion  #3:
Yes, an attorney who has previously served as in-house counsel for a corpo-

ration may, on the basis of that prior professional relationship, properly con-
tact the corporation’s current in-house counsel or its executives for the purpose
of soliciting professional employment.

Inquiry  #4:
Attorney B was formerly an attorney with law firm XYZ. Attorney B left

his employment with law firm XYZ and is now in-house corporate counsel for
Corporation C. Do attorneys practicing with law firm XYZ have a “prior pro-
fessional relationship” with Attorney B, such that it is proper for an attorney
with law firm XYZ to contact Attorney B for the purpose of soliciting profes-
sional employment?

Opinion  #4:
No. As used in Rule 2.4(a), the term “prior professional relationship” has

reference only to a lawyer’s professional relationship with a particular client.
That a lawyer might have at one time been professionally associated with a
lawyer who has become in-house counsel for a prospective corporate client is
irrelevant.

Inquiry  #5:
Attorney A is a member of law firm XYZ. Attorney A is a member of the

Board of Directors of Corporation C. Attorney A has served only as a director
of Corporation C; neither Attorney A nor law firm XYZ has been retained to
represent Corporation C. P, also is a member of the Board of Directors of
Corporation C, is President of MN Bank.

Does Attorney A have a “prior professional relationship” with executives of

Corporation C, such that it is proper for Attorney A to contact executives of
Corporation C in person for the purpose of soliciting professional employ-
ment?

Opinion  #5:
No. See the response to inquiry #4 above.

Inquiry  #6:
Does Attorney A’s association with P as directors of Corporation C consti-

tute a “prior professional relationship,” such that it is proper for Attorney A to
contact P in person for the purpose of soliciting professional employment?

Opinion  #6:
No. See the response to inquiry #4 above.

Inquiry  #7:
Attorney A is a member of law firm XYZ. Prior to joining law firm XYZ,

Attorney A was in-house counsel for Corporation C. Attorney A was actively
involved in professional groups, through which Attorney A worked with other
in-house corporate counsel on professional subjects of common interests. As a
result of that involvement, Attorney A developed close relationships with other
corporate counsel, including Attorney B, who is in-house corporate counsel for
Corporation D.

Does Attorney A have a “prior professional relationship” with Attorney B,
such that it is proper for Attorney A to contact Attorney B for the purpose of
soliciting professional employment by Corporation D?

Opinion  #7:
No. See the response to inquiry #4 above.

Inquiry  #8:
Law Firm ABC has prepared a summary of changes in North Carolina cor-

poration law. Law firm ABC anticipates that in order to comply with the
changes in the law, corporations in North Carolina will need to take certain
action that would normally involve the services of attorneys, but law firm ABC
does not know what the specific legal needs of various corporations will be. The
summary identifies law firm ABC, the location of its office(s) and some or all
of its attorneys and states that specific members of the firm are available to pro-
vide legal services regarding the matters discussed in the brochure.

Law firm ABC has distributed this summary to its present clients and
would like to distribute the summary to corporations that are not present
clients. In addition, brokerage firm X, which is not a client of law firm ABC,
but which has some of the same clients as law firm ABC, has requested copies
of the summary for distribution to its clients. Law firm ABC also plans to hold
a seminar to explain the new changes in the law. At the seminar an announce-
ment will be made that members of law firm ABC are available to provide legal
services regarding the matters discussed at the seminar, but there will be no
request that attendees engage the firm’s services. The firm views both the sum-
mary and the seminar as educational and general marketing services, not spe-
cific solicitations.

May law firm ABC distribute this summary to nonclient corporations with-
out labeling the summary as an “advertisement?”

Opinion  #8:
Yes. Rule 2.4(c) requires that a communication be labeled as a legal adver-

tisement only when it is directed to a prospective client known to need legal
services in a particular matter. For the purposes of the rule, the term “in a par-
ticular matter,’’ has reference to discrete factual incidents directly involving the
prospective client of which the communicating lawyer has acquired knowl-
edge. The rule was not intended to apply to communications sent to clients
who, because of their mere existence in a complex and ever-changing legal
environment, may need legal advice and assistance in maintaining compliance
with existing law.

Inquiry  #9:
May law firm ABC, without labeling the summary as an “advertisement,”

give copies of the summary to Brokerage Firm X (as requested by Brokerage
Firm X), knowing that Brokerage Firm X plans to distribute the summary to
(a) clients and (b) prospective clients of Brokerage Firm X?

Opinion  #9:
Yes, assuming that such material is not given to prospective clients who are
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known by the lawyer or the brokerage firm to need legal services in a particu-
lar matter.

Inquiry  #10:
May law firm ABC invite nonclient corporations to attend the seminar

without labeling the invitation as an “advertisement?”

Opinion  #10:
Yes.

RPC  99
April 12, 1991
Editor’s Note: This opinion was originally published as RPC 99 (Revised).

Title  Insurance  Tacking
Opinion rules that a lawyer may tack onto an existing title insurance policy.

Inquiry  #1:
In 1986, Lawyer A represented Mr. Jones in his purchase of a house and lot.

A performed a full title search and obtained a title insurance policy for Jones
and his lender with Title Insurance Company. In 1990, Jones contracts to sell
the house and lot to Ms. Smith. Smith retains Lawyer B to represent her in the
transaction. B obtains a copy of the policy Title Insurance Company issued on
the property.

Lawyer B’s title search for Smith consists of updating Lawyer A’s search; B
searches the title from 1986 to 1990. Title Insurance Company allows B to
apply for title insurance based on the update, and holds A liable for any title
defects during A’s search period that result in a claim against Smith. A never
represented Smith. A has no knowledge that A’s work is serving as the basis for
providing title insurance to Smith. Title company has never informed A that
A’s liability to title company extends beyond the time A’s clients owned the
property. Lawyer B has made no attempt to obtain A’s permission to use A’s
base title.

May Lawyer B render a title opinion without having conducted a personal
inspection of documents in the chain of title?

Opinion  #1:
Yes. A lawyer may ethically render to a title insurance company a limited

title opinion based upon a limited examination of the public records for the
purpose of obtaining the issuance of a title insurance policy upon real proper-
ty. The Rules of Professional Conduct do not require personal inspection of all
documents in the chain of title so long as the lawyer rendering the opinion fully
discloses to his or her client the precise nature of the service being rendered and
the full extent thereof. The client should be advised that he or she should rely
on the title insurance policy as to matters of title and not upon the attorney’s
examination of the public records. If the Title Insurance Company is willing to
base its underwriting decision upon the fact that it or another title insurance
company has previously issued a title insurance policy and Lawyer B’s limited
title opinion, that does not offend the Rules of Professional Conduct.

Since title insurers frequently omit exceptions in mortgagees’ policies that
would appear in owners’ policies, tacking should be limited to tacking onto
owners’ policies.

Inquiry  #2:
May Lawyer B tack onto Lawyer A’s base title without first obtaining

Lawyer A’s permission?

Opinion  #2:
Lawyer B may ethically apply for the issuance of a title insurance policy on

the basis of her limited title opinion and the fact that a title insurance policy
has previously been issued. In so doing, the Rules of Professional Conduct
would not require Lawyer B to obtain Lawyer A’s permission. It is a question
of law as to whether or not Lawyer A’s liability to the title insurance company
would continue after the issuance of the new policy. It is beyond the purview
of this committee to make that determination. A possible solution to this prob-
lem might be for a lawyer to include in her opinion to the title insurer a dis-
claimer to the effect that the opinion is submitted only with respect to the cur-
rent transaction and is not to be relied upon in any future transaction.

Inquiry  #3:
Must Lawyer B disclose to his or her client that B has updated the title and

not performed a full title search? Must the disclosure be in writing? Must the
disclosure be made before the client agrees to engage Lawyer B?

Opinion  #3:
The disclosures referred to in the first opinion should be made by Lawyer

B to the client prior to accepting employment. Rule 6(b)(2). The disclosures
need not be in writing.

RPC  100
January 18, 1991

Lawyer  Serving  on  Hospital  Ethics  Committee
Opinion rules that an attorney serving on a hospital ethics committee is not

automatically disqualified from representing interests adverse to the hospital or its
staff physicians.

Inquiry:
Attorney A is a member of an advisory ethics committee for a local hospi-

tal. The ethics committee functions in an advisory capacity rather than in a
decision-making capacity. The functions of the ethics committee can include
consultation, education and advice on policy. The committee is not involved
in any disciplinary decision-making. Attorney A does not represent the ethics
committee as an attorney but merely serves as a member of the committee who
happens to be an attorney. Under the circumstances, may Attorney A file a civil
action against a doctor who is on the staff of the hospital or the hospital itself?
The civil action would not involve facts arising out of any situation which the
ethics committee has reviewed or considered. Would the answer be different if
the committee was a regular staff committee of the hospital as opposed to an
administrative advisory committee?

Opinion:
Attorney A would not be automatically disqualified from representing an

interest adverse to that of the hospital or one of its staff doctors by virtue of her
service as a member of the hospital’s advisory ethics committee. While
Attorney A’s personal relationship to the hospital could, under some circum-
stances, materially limit Attorney A’s capacity to represent a party in litigation
adverse to the hospital, it seems possible under these facts that Attorney A
could represent the third party after forming the reasonable belief that her rep-
resentation of the client would not be adversely affected. The attorney should
seek and obtain the consent of the client to the representation upon full dis-
closure of her relationship with the hospital. Rule 5.1(b)(1)(2). The attorney
should also consider the appearance of impropriety that might be raised by rep-
resenting a client against the hospital. Canon IX.

The answer would be the same if Attorney A served upon a regular admin-
istrative committee of the hospital. There would be no automatic disqualifica-
tion, and resolution of the question would turn upon whether the lawyer
might reasonably believe that her representation of the client would not be
adversely affected and whether the client wished to consent upon full disclo-
sure.

RPC  101
April 12, 1991
Editor’s Note: This opinion was originally published as RPC 101 (Revised).
RPC 121 supersedes RPC 101.

Borrower’s  Lawyer  Rendering  Opinion  to  Lender
Opinion rules that the borrower’s lawyer may render a legal opinion to the

lender.

Inquiry:
Lawyer A represents a borrower in negotiating a loan from a bank. The

bank has a policy of requiring that counsel for its borrower render to it (the
bank) a legal opinion that the loan in question and the terms of the loan do
not violate any laws including, without limitation, any usury laws or similar
laws relating to the charging of interest.

May Lawyer A ethically render such an opinion to the bank? 

Opinion:
Yes, Lawyer A may ethically render an opinion to the bank. While it appears

that the interest of the bank in closing the loan only when it can be assured that
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the transaction does not in any way offend technical banking regulations might
possibly conflict with the borrower’s desire to close regardless of any such tech-
nicalities, such conflict would not necessarily be disqualifying. In a commercial
transaction of this sort where parties are dealing at arms length, a lawyer could
reasonably conclude that her representation of neither interest would be
adversely affected and, having drawn that conclusion, could proceed after fully
disclosing the risks to the bank and to the borrower and obtaining the consent
of both. Rule 5.1(a).

RPC  102
January 18, 1991

Gifts  to  Employees  from  Court  Reporting  Service
Opinion rules that a lawyer may not permit the employment of court reporting

services to be influenced by the possibility that the lawyer’s employees might receive
premiums, prizes or other personal benefits.

Inquiry:
A local court reporting service is offering prizes to legal secretaries who place

depositions with that service. The legal secretary with the most dollars billed to
his or her firm within a certain period of time wins. May a lawyer permit the
employment of court reporting services to be influenced by the possibility that
the lawyer’s employees might receive premiums, prizes or other personal bene-
fits?

Opinion:
Court reporting services can vary in terms of cost, efficiency and quality.

Such factors should be considered by the lawyer and his employees in pur-
chasing such services for the client. It is evident that the judgment of the per-
son selecting the court reporting service could be compromised by the prospect
of earning prizes or premiums. This could be detrimental to the client. Rule
3.3(b) requires a lawyer having direct supervisory authority over a nonlawyer
to make a reasonable effort to ensure that the nonlawyer’s conduct is compat-
ible with the professional obligations of the lawyer. This provision would cer-
tainly require the supervising attorney to direct his employee to avoid conflict
of interest of this sort. Indeed, a lawyer who became aware of such a practice
involving his secretary and took no action to have the practice discontinued
would be professionally responsible for the conflict of interest under Rule
3.3(c).

RPC  103
January 18, 1991

Representation  of  Insured  and  Insurer
Opinion rules that a lawyer for the insured and the insurer may not enter vol-

untary dismissal of the insured’s counterclaim without the insured’s consent.

Inquiry:
Attorney A is retained by an insurance carrier to defend the named insured

on a claim arising out of an automobile accident. The insurance carrier, the
defendant or both wish to file a counterclaim on behalf of the defendant
because liability is questionable on both sides. Attorney A explains to the defen-
dant that a conflict of interest could arise if Attorney A represents the defen-
dant on his counterclaim and the defendant signs an agreement authorizing
Attorney A to file a voluntary dismissal with prejudice of the counterclaim in
the event the insurance carrier decides to settle the plaintiff ’s claim before or
during trial. Just before or during trial the insurance carrier and Attorney A
decide to settle and the defendant changes his mind and wishes to proceed on
his counterclaim, withdrawing his consent to have his counterclaim dismissed
with prejudice. The plaintiff will not settle unless the defendant dismisses his
counterclaim with prejudice.

Can Attorney A proceed to voluntarily dismiss the defendant’s counter-
claim with prejudice or should he seek to withdraw as counsel, based upon the
conflict of interest? If the court refuses to allow Attorney A to withdraw just
before or during trial, how should Attorney A proceed?

Opinion:
Attorney A may not dismiss the defendant’s counterclaim with prejudice if

authority to do so has been revoked. Rules 7.1(a)(1),(2) and (3) and 7.1 (c)(1).
Attorney A should seek to withdraw from the representation of both the

insured and insurer under the circumstances because of the conflict of interest
engendered by his clients’ competing desires in regard to the counterclaim.
Rule 5.1(b). If the court refuses to grant permission to withdraw, Attorney A
would be obligated to zealously defend the case on behalf of the insured and
the insurer and to zealously prosecute the insured’s counterclaim. Rule
7.1(a)(1) and (2).

RPC  104
October 18, 1991
Editor’s Note: This opinion was originally published as RPC 104 (Revised).

Leasing  Associates
Opinion rules that associate attorneys may be leased back to their firms.

Inquiry:
Law Firm X desires to enter into an agreement with an employee leasing

company for the lease of its associate attorneys. The employee leasing compa-
ny, which is owned and managed by nonlawyers, would pay the leased attor-
neys’ salaries from its payroll and would pay all employment and withholding
taxes. In addition, fringe benefits, such as insurance and retirement benefits
would be provided to the associates by the leasing company. Law Firm X would
pay to the leasing company a fee calculated to cover the associates’ wages, taxes
and benefit costs and to provide a profit to the employee leasing company. The
employee leasing company would have no control over the performance or
duties of the leased associates. The leasing company would not have access to
client files. All provisions pertaining to conflicts of interest would apply. The
associate attorneys would be supervised and managed by partners of Law Firm
X in the same manner as if the associates were not leased. Is such an arrange-
ment ethical?

Opinion:
Yes, the subject arrangement is a “lease back” of the law firm’s own employ-

ees having the practical effect of transferring only payroll administration and
fringe benefit responsibilities to the leasing company. It is an accounting pro-
cedure provided by the employee leasing company to relieve the law firm and
its partners from the bookkeeping duties arising out of the compensation of the
law firm’s own associates. For a fee the leasing company would handle payroll,
withholding taxes, social security, health benefits and other financial personnel
matters. In some instances the arrangement would provide the law firm’s asso-
ciates increased benefits not available to them without the leasing company. As
stated in the inquiry, the employee leasing company would have no control
over the leased associates. The attorney employees would remain associates of
the law firm. Control over the associates would remain within Law Firm X.

The arrangement proposed by Law Firm X for leasing its associates does not
constitute sharing legal fees with nonlawyers as prohibited by Rule 3.2. The fee
paid to the employee leasing company for its bookkeeping services is not tied
to specific legal fees paid to Law Firm X by a client or to the firm’s gross legal
fees. There is no direct relationship between the payment to the leasing com-
pany and legal fees paid to the firm.

The arrangement is not misleading to the public in violation of Rule 2.1,
and does not affect the quality of representation afforded to clients by the firm.
The committee does not perceive that the ability of leased associates to exercise
independent professional judgment on behalf of Law Firm X’s clients as
required by Canon V would be adversely impacted by the arrangement. Under
the arrangement as proposed, the leasing company has no control over the
lawyers’ independent judgment, and supervisory responsibility for the associ-
ates rests exclusively with Law Firm X. Confidences of Law Firm X’s clients are
to be maintained and all provisions of the Rules of Professional Conduct are to
be followed. Essentially, the associates’ position with the firm and with its
clients remains the same as if the associates were paid directly by the firm.

As a precaution, however, this committee recommends a written lease
agreement between the leasing company and the law firm clearly setting forth
the scope of the employment relationship and specifically applying the Rules
of Professional Conduct to the relationship between the law firm and the leased
associates. 

This opinion overrules CPR 365.
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RPC  105
April 12, 1991

Public  Defender  Serving  on  the  School  Board
Opinion rules that a public defender may represent criminal defendants while

serving on the school board.

Inquiry:
Fines and forfeitures in criminal cases are payable to the county board of

education. May an attorney who serves on the board of education also repre-
sent persons accused of crimes as the public defender?

Opinion:
Yes. Although the interests of the school board in realizing maximum rev-

enue from fines and forfeitures might, as a theoretical matter, conflict with the
defendant’s interest in minimizing such penalties, as a practical matter any such
conflict would be de minimis and would not materially limit the attorney’s rep-
resentation of the defendant. Rule 5.1(b).

In making this determination, the committee notes that statistics show that
funds realized from the collection of fines and forfeitures constitute only a
minute portion of the total funding of public schools in North Carolina. The
committee is also advertent to the fact that in many cases county appropria-
tions for school administration are decreased as the collection of fines and for-
feitures increases on a dollar-for-dollar basis so that there is no net benefit to
the local school board from extraordinary collections of fines or forfeitures.

RPC  106
July 12, 1991
Editor’s Note: This opinion was originally published as RPC 106 (Revised).

Fee  Refunding
Opinion discusses circumstances under which a refund of a prepaid fee is

required.

Inquiry:
Lawyer A was retained by Clients B and C to represent their son, D, who

was charged with two first degree sex offenses. Lawyer A charged and collect-
ed a flat fee of $17,500 to represent D through trial in Superior Court on both
charges. Several weeks after A was employed, the state elected to take a volun-
tary dismissal rather than put the child victim on the stand at the probable
cause hearing. The grand jury has not yet returned an indictment. B and C evi-
dently regard the matter as concluded and have demanded return of a sub-
stantial portion of the fee. Although there was no written fee contract and no
specific negotiation between A and B and C regarding whether the fee might
under any circumstances be refundable, Lawyer A considers the fee to be non-
refundable.

Must Lawyer A refund any portion of the fee?

Opinion:
It is clear that an attorney may never charge or collect a fee which is clear-

ly excessive. Rule 2.6(a). It is necessary then for Attorney A to consider all of
the circumstances associated with the case in retrospect for the purpose of
determining whether the fee in question was reasonable. To the extent that the
fee charged and collected exceeded a reasonable fee under the circumstances, a
refund would be necessary. Rule 2.8(a)(3).

RPC  107
April 12, 1991

Alternative  Dispute  Resolution
Opinion rules that a lawyer and her client may agree to employ alternative dis-

pute resolution procedures to resolve disputes between themselves.

Inquiry  #1:
The Private Adjudication Center is an affiliate of the Duke University

School of Law, Durham, North Carolina (“P-A-C”). The P-A-C has been
organized for a number of years and has developed a successful program and
procedures for alternative dispute resolution.

Would it be unethical for a lawyer to suggest to a client that the lawyer and
client agree in their employment contract to refer any future dispute arising out

of their contractual relationship to the Private Adjudication Center at the Duke
Law School for binding resolution under one or more of its alternative dispute
resolution procedures?

Opinion  #1:
No. As a matter of professionalism, lawyers should avoid litigation to col-

lect fees wherever possible. In that regard lawyers are encouraged to employ rea-
sonably available alternative forms of dispute resolution.

Inquiry  #2:
Would it be unethical for a lawyer to require such an agreement by includ-

ing in all engagement letters and employment contracts a provision such as:
Any dispute arising under this contract for legal services will be referred
to the Private Adjudication Center and the resolution of such dispute
shall be binding on the parties to this agreement;
PROVIDED, that no such agreement shall be construed as designed to
divest the North Carolina State Bar of its authority or responsibility for
disciplinary action for breaches of professional ethics, or otherwise used
by the lawyer to evade the consequences of unethical conduct.

Opinion  #2:
No.

Inquiry  #3(a):
Would the ethics opinion be different if the agreement were nonbinding on

either party?

Opinion  #3(a):
No.

Inquiry #3(b):  
Would the ethics opinion be different if the agreement were binding upon

the lawyer but nonbinding upon the client? 

Opinion  #3(b):
No.

Inquiry  #3(c):  
Would the ethics opinion be different if the agreement provided that the

nonbinding results could be used in any future litigation to the extent permit-
ted under rules of evidence and procedure (or could not be used in any way)?

Opinion  #3(c):
No.

Inquiry  #3(d):  
Would the ethics opinion be different if the agreement provided that bind-

ing results could be pled in bar of any future covered claims?

Opinion  #3(d):
No.

Inquiry  #3(e):  
Would the ethics opinion be different if the agreement contained a state-

ment that either party has a right to the advice and use of independent coun-
sel at any state of the negotiation of the employment contract or the resolution
of any dispute arising out of such employment.

Opinion  #3(e):
No.

Inquiry  #4:
Are agreements for the private resolution of disputes between attorneys and

clients subject to any restriction or limitation if there is no predispute agree-
ment?

Opinion  #4:
Such agreements would be appropriate assuming that the nature of the

alternative dispute resolution procedures is fully disclosed to the client and the
client is given full opportunity to consult independent counsel relative to the
wisdom of foregoing other possible remedies in favor of alternative dispute res-
olution.

RPC  108
Editor’s Note: RPC 108 was withdrawn on April 11, 1991, and no revised
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opinion was published under this number.

RPC  109
January 17, 1992
Editor’s Note: This opinion was originally published as RPC 109 (Revised).
See RPC 251 for additional guidance.

Representation  of  Parents  Individually  and  as  Guardians  Ad  Litem
Opinion rules that a lawyer may not represent parents as guardians ad litem for

their injured child and as individuals concerning their related tort claim after hav-
ing received a joint settlement offer which is insufficient to fully satisfy all claims.

Inquiry  #1:
Y, the infant son of Mr. and Ms. X, received serious injuries during the

course of his birth. Y was profoundly brain damaged as a result of those injuries
and will always require around-the-clock institutional care. Mr. and Ms. X have
qualified and have been duly appointed as guardians ad litem for Y. They have
employed law firm A to represent them in regard to their claim against the
obstetrician for negligent infliction of emotional distress. As guardians ad
litem, they have also employed law firm A to represent Y’s interest in prose-
cuting a claim for damages relating to alleged medical malpractice. It is appar-
ent that the obstetrician’s insurance company would like to settle the case.

Assuming the above facts, what are the ethical considerations for attorneys
in law firm A under the following four different settlement scenarios?

Insurance company agrees to settle for a lump sum and tells law firm A to
disburse the funds between the parents and the child as the attorneys see fit.

Opinion  #1:
Under the facts presented in the inquiry, the attorneys in law firm A repre-

sent conflicting interests which cannot be reconciled. Rules 5.1(a), 5.1(b) and
5.7. It is clear that in this scenario, every dollar made available to one of the
firm’s clients will diminish the amount of the settlement offer funds available
to satisfy the claim of the other client.

The parents have a conflict of interest between their personal claims and the
claims of the child for whom they are fiduciaries. An attorney may not ethi-
cally assist clients in putting themselves in a position where there is a conflict
of interest between their personal claims and their fiduciary responsibilities.
When, as here presented, the claims are in a conflict situation, the attorney may
not ethically represent both claimants and may not divide up a joint offer.

Under the circumstances, law firm A must withdraw from representing
both clients. The attorneys may not continue representing either of their clients
unless their continuing participation is intelligently consented to by the other
client, and this is impossible under the facts stated.

Inquiry  #2:
Parents insist that law firm A present child’s claim and parents’ claim sepa-

rately, but equal in value, to the insurance company. The attorneys know that
parents’ claim is traditionally not worth as much as the child’s claim, but that
the insurance company will be willing to negotiate a settlement as long as the
aggregate of both claims does not exceed the insurance company’s previous
lump sum offer.

Opinion  #2:
See the opinion in response to inquiry one.

Inquiry  #3:
Insurance company offers one million dollars on the child’s claim and one

hundred thousand dollars for the parents’ claim and will only settle if both
claims are discharged. The parents decline on the grounds that the offer to
them is inadequate. The attorneys feel that the offer on the child’s claim is a
superior offer and that the parents’ conflict of interest is preventing them from
acting in the best interests of the child.

Opinion  #3:
See the opinion in response to inquiry one.

Inquiry  #4:
Insurance company insists that any offers of settlement shall be a lump sum

for both claims. Parents cannot agree how the money should be divided. The
attorneys petition the court to hear evidence of the separate claims of parents
and child and make a distribution of the funds.

Opinion  #4:
See the opinion in response to inquiry one.

RPC  110
October 18, 1991
Editor’s Note: This opinion was originally published as RPC 110 (Revised).

Attorneys  Retained  by  Liability  and  Underinsured  Motorist  Insurers
Opinion rules that an attorney employed by an insurer to defend in the name

of the defendant pursuant to underinsured motorist coverage may not communicate
with that individual without the consent of another attorney employed to represent
that individual by her liability insurer and that the attorney employed by the lia-
bility insurer may not take a position on behalf of the insured which is adverse to
the insured.

Inquiry  #1:
Driver One sued Driver Two for personal injuries sustained in a motor vehi-

cle accident. The automobile liability insurance company (Liability Co.) that
provided coverage to Driver Two retained Attorney X, who has appeared for
and is engaged in the defense of Driver Two. Driver One has underinsured
motorist coverage with UIM Co., and UIM Co. has retained Attorney Y to
appear in the lawsuit to protect the interest of UIM Co. by defending in the
name of Driver Two pursuant to G.S. §20-279.21(b)(3)a and 20-
279.21(b)(4).

Liability Co. now wishes to pay its coverage and be relieved of any further
liability or obligation to defend. Liability Co. has retained Attorney Z to peti-
tion the court for an order allowing that relief, pursuant to G.S. §20-
279.21(b)(4). UIM Co. has instructed Attorney Y to oppose the petition as it
relates to Liability Co.’s duty to defend.

Driver Two has not retained independent counsel to represent him in con-
nection with the lawsuit or the petition by Liability Co.

May Attorney Y communicate with Driver Two concerning the defense of
the lawsuit, without the consent of Attorney X?

Opinion  #1:
No. Although the answer may depend on unresolved issues of statutory

interpretation, UIM Co. has a statutory right (but not necessarily a duty) to
defend the suit in the name of Driver Two. Thus, Attorney Y owes his alle-
giance to the court and UIM Co. whose interest may or may not be aligned
with the interest of Driver Two on particular issues or at various times. For
example, UIM Co. will initially share the interest of Driver Two in preventing
or reducing recovery by Driver One, but UIM Co. may later be adverse to
Driver Two on the same issues if UIM Co. becomes the subrogee of Driver
One. Because Driver Two is represented by Attorney X (see RPC 56), Attorney
Y (as counsel for UIM Co.) must obtain the consent of Attorney X to com-
municate with Driver Two. Rule 7.4(a). To avoid frustrating the rights granted
to UIM Co. by the underinsured motorist statute, Attorney X should normal-
ly consent to communication on any issue where the interests of UIM Co. and
Driver Two are aligned. However, Attorney Y should fully disclose his role to
Driver Two, and Attorney X should have the opportunity to be present during
the communication between Attorney Y and Driver Two.

Inquiry  #2:
May Attorney X represent Driver Two in connection with Liability Co.’s

petition to be relieved of its obligation to defend Driver Two?

Opinion  #2:
No. Because Attorney X represents both the insurer (Liability Co.) and the

insured (Driver Two), his representation of the insured would be materially
limited by his responsibility to the insurer and he could not reasonably believe
otherwise. Rule 5.1, RPC 91 and RPC 92. However, Attorney Y, representing
the interest of UIM Co. as an unnamed party, may appear in opposition to the
petition of Liability Co.

RPC  111
July 12, 1991

Representation  of  Insured  and  Insurer
Opinion rules that an attorney retained by a liability insurer to defend its

insured may not advise insured or insurer regarding the plaintiff ’s offer to limit the
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insured’s liability in exchange for consent to an amendment of the complaint to add
a punitive damages claim.

Introduction:
Driver One sued Driver Two for personal injury sustained in a motor vehi-

cle accident. Driver One is represented by Attorney A. The automobile liabili-
ty insurance company (Liability Co.) that provided coverage to Driver Two
retained Attorney X, who has appeared for and is engaged in the defense of
Driver Two.

The complaint filed by Attorney A seeks only compensatory damages. It
does not allege conduct by Driver Two that would support a claim for punitive
damages and does not ask for punitive damages. However, there is evidence
that Driver Two was driving while impaired, and that evidence is probably suf-
ficient to support a claim for punitive damages.

On behalf of Driver One, Attorney A has moved to amend the complaint
to seek punitive damages and allege the requisite conduct by Driver Two.
Attorney A has also proposed to Attorney X that the parties enter into a bind-
ing consent order, stipulation, or other agreement allowing Driver One’s
motion to amend the complaint, but providing further that (a) no judgment
for punitive damages shall be enforceable against either Driver Two or Liability
Co. and (b) no judgment for compensable damages shall be enforceable in
excess of the auto liability insurance coverage provided by Liability Co.

The proposal appears to be in the best interest of Driver Two, because it
would fully protect Driver Two from personal liability and would put at risk
only the liability coverage provided by Liability Co.

It is the position of Liability Co. that it provides no coverage to Driver Two
for punitive damages.

Inquiry  #1:
How should Attorney X handle the proposal communicated by Attorney

A?

Opinion  #1:
Because Attorney X represents both the insured (Driver Two) and the insur-

er (Liability Co.) in connection with the defense of the action, Attorney X has
an obligation to communicate the proposal to both of them. Rule 6. However,
because of the potential conflict between the interests of the insured (who
would likely favor the agreement) and the insurer (who may be adversely
impacted by the amended complaint), Attorney X may not advise either of
them concerning the advisability of accepting the proposal. See RPC 91. Rule
5.1. Attorney X should advise the parties that it would be appropriate to con-
sider employing separate counsel on the limited questions presented.

Inquiry  #2:
Does Attorney X’s assessment of the probability of an adverse verdict, on

issues of liability for compensatory or punitive damages, make a difference?

Opinion  #2:
No.

Inquiry  #3:
Does it make any difference whether, in the opinion of Attorney X, any ver-

dict against Driver Two for damages, if reached, will probably be much less
than, or somewhere close to, or much more than, the liability coverage that
Liability Co. has agreed it provided Driver Two?

Opinion  #3:
No.

RPC  112
July 12, 1991

Representation  of  Insured  and  Insurer
Opinion rules that an attorney retained by an insurer to defend its insured may

not advise insurer or insured regarding the plaintiff ’s offer to limit the insured’s lia-
bility in exchange for an admission of liability.

Introduction:
Driver One sued Driver Two for personal injury sustained in a motor vehi-

cle accident. Driver One is represented by Attorney A. The automobile liabili-
ty insurance company (Liability Co.) providing coverage to Driver Two
retained Attorney X, who has appeared for and is engaged in the defense of

Driver Two.
The complaint filed by Attorney A seeks only compensatory damages. It

does not allege conduct by Driver Two that would support a claim for punitive
damages and does not ask for punitive damages. There is no known evidence
to support an allegation of conduct on the part of Driver Two that would sup-
port a claim for punitive damages, and liability for the accident is unclear.

Attorney A has proposed to Attorney X that the parties enter into a bind-
ing consent order, stipulation, or other agreement which would provide that
Driver Two admits liability for damages arising out of the accident, but would
provide further that no judgment shall be enforceable in excess of the auto lia-
bility insurance coverage provided by Liability Co.

The proposal appears to be in the best interest of Driver Two, because it
would fully protect Driver Two from personal liability and would put at risk
only the liability coverage that Liability Co. has agreed it provides to Driver
Two.

Inquiry  #1:
How should Attorney X handle the proposal communicated by Attorney

A?

Opinion  #1:
Because Attorney X represents both the insured (Driver Two) and the insur-

er (Liability Co.) in connection with the defense of the action, Attorney X has
an obligation to communicate the proposal to both of them. Rule 6. However,
because of the potential conflict between the interests of the insured (who
would likely favor the agreement) and the insurer (who may be adversely
impacted by the admission), Attorney X may not advise either of them con-
cerning the advisability of accepting the proposal. See RPC 91. Rule 5.1.
Attorney X should advise the parties that it would be appropriate to consider
employing separate counsel on the limited questions presented.

Inquiry  #2:
Does Attorney X’s assessment of the probability of an adverse verdict, on

issues of liability for compensatory or punitive damages, make a difference?

Opinion  #2:
No.

Inquiry  #3:
Does it make any difference whether, in the opinion of Attorney X, any ver-

dict against Driver Two for damages, if reached, will probably be much less
than, or somewhere close to, or much more than, the liability coverage that
Liability Co. has agreed it provided Driver Two?

Opinion  #3:
No.

RPC  113
July 12, 1991

Legal  Advice  Concerning  Lien  Rights
Opinion rules that a lawyer may disclose information concerning advice given

to a client at a closing in regard to the significance of the client’s lien affidavit.

Inquiry  #1:
A lender (Mortgagee) loaned money to an owner (Owner). The note evi-

dencing the loan was to be secured by a first lien deed of trust on certain real
property that had been owned by the Owner for some period of time prior to
the closing of the loan. An attorney (Attorney) represented both the Owner
and the Mortgagee at the closing of the loan. The Mortgagee required, and
instructed the Attorney, that, as a condition to the closing of the loan, a mort-
gagee’s title insurance policy be obtained by the Attorney with respect to
Mortgagee’s first lien deed of trust. The title insurance company, as a condition
to issuing the title insurance policy, required the usual owner’s affidavit with
respect to mechanics’ lien.

During the course of the closing of the loan, the Owner executed the usual
owner’s affidavit running in favor of the title insurance company in which the
Owner “certified” that no third parties had any rights to any “mechanics’ lien”
on the real property.

Subsequent developments indicate that, in fact, at least one third party had
“mechanics’ lien” rights which, because of the relation back to the commence-
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ment of the work on the Owner’s real property, may be superior to the lien of
the deed of trust in favor of the Mortgagee.

Litigation has now been commenced against the Mortgagee and the Owner
by the contractor who claims a mechanics’ lien superior to the rights of the
Mortgagee in the subject real property. The Mortgagee and the title insurance
company have employed counsel (Counsel), other than Attorney, and the
Owner has advised Counsel that the Owner did not realize that he was signing
an affidavit certifying that there were no mechanics’ lien rights superior to that
of the deed of trust. Counsel for the Mortgagee and title insurance company
has inquired of Attorney what Attorney told the Owner about the affidavit
before it was executed by the Owner.

Based on the foregoing:
Can Attorney advise Counsel as to the nature and extent of his conversa-

tion to Owner at the closing with respect to the affidavit?

Opinion  #1:
Yes. Rule 4(c)(5).

Inquiry  #2:
Can Attorney advise Counsel as to the nature and extent of Owner’s con-

versation to Attorney at closing with respect to the affidavit?

Opinion  #2:
Yes. See the answer to question #1.

Inquiry  #3:
Would the answers to 1 and 2 be any different if Attorney was asked the

questions in a deposition taken in connection with the litigation?

Opinion  #3:
No.

RPC  114
July 12, 1991

Advising  the  Pro Se Litigant
Opinion rules that attorneys may give legal advice and drafting assistance to

persons wishing to proceed pro se without appearing as counsel of record.

Inquiry  #1:
Carolina Legal Services (CLS) represents indigent clients who are unable to

afford private attorneys. Each client must meet income eligibility requirements
in addition to having a type of case which fits within CLS’s priority guidelines.
All of CLS’s attorneys carry a heavy caseload and the private bar is not always
able to do enough through its own pro bono efforts to help meet all the legal
needs of the indigent citizens in the community.
First Hypothetical:

An indigent person comes to CLS. She and her husband have recently sep-
arated and she has no job, no money and cannot afford to hire an attorney. Due
to her marital situation, she has ample grounds for an alimony claim, which
could be accomplished through a divorce from bed and board. She would like
to file some sort of action, possibly a divorce from bed and board, to obtain
some temporary alimony, child custody and child support. Unfortunately, CLS
cannot represent her.

Can a CLS attorney draft a complaint seeking divorce from bed and board
for the woman, explain to her how to file it, have the woman sign her name on
all the pleadings, go over courtroom procedure with her, but allow her to rep-
resent herself in court pro se and not list herself as the attorney of record?

Opinion  #1:
Yes, as the comment to Rule 3.1 makes clear, an attorney may counsel non-

lawyers who wish to proceed pro se. In so doing an attorney may provide assis-
tance in the drafting of legal documents, including pleadings. When an attor-
ney provides such drafting assistance, the Rules of Professional Conduct do not
require the attorney to make an appearance as counsel of record.

Inquiry  #2:
Are there court approved pleading forms that CLS attorneys can give the

woman to sign and file pro se?

Opinion  #2:
If such forms exist, attorneys may make them available to individuals wish-

ing to proceed pro se.

Inquiry  #3:
Are the ethical considerations the same if CLS attorneys make their own

form pleadings available to the indigent woman to sign and file pro se?

Opinion  #3:
See the answer to question #1.

Inquiry  #4:
Assuming a CLS attorney can do the above, is there a difference, ethically,

as to which party, the attorney or the woman, actually drafts the pleadings or
fills out any court approved forms which may exist, so long as the attorney
clearly states that she is not representing the woman, but is merely helping her
with her lawsuit?

Opinion  #4:
No.

Inquiry  #5:
Second Hypothetical:

A man comes into CLS’s office. He has just been served with a custody
complaint by his ex-wife. CLS cannot take the case. The man is willing to con-
sent to his ex-wife’s having custody but wants to make sure that his rights are
protected as far as visitation, etc.

Can a CLS attorney draft an answer for him without signing the pleading
if she lets him know that she is not representing him and that he must proceed
pro se?

Opinion  #5:
See the answer to question #1 above.

Inquiry  #6:
If a CLS attorney is not the attorney of record, how much leeway would

such an attorney have in advising the man on how to represent himself in court
if he and his ex-wife are unable to settle the custody matter? Can the attorney
instruct him on which witnesses to call, what evidence to present and how to
give an opening and closing argument? Can the attorney fill out subpoenas for
him or instruct him on how to fill them out himself?

Opinion  #6:
Nothing in the Rules of Professional Conduct prohibits a lawyer from vol-

unteering advice regarding strategy, tactics or techniques of litigation. As was
mentioned above, an attorney volunteering assistance to an individual wishing
to proceed pro se may offer assistance in drafting documents or completing
forms.

Inquiry  #7:
Third Hypothetical:

A woman consults CLS about stopping the physical abuse that her husband
frequently subjects her to. She has already taken out an assault warrant, but
wants to proceed pro se with a 50B Domestic Violence Protective Complaint.
No CLS attorney can represent her in court.

Can a CLS attorney fill out the 50B complaint for her based on the infor-
mation she has given and have her proceed pro se?

Opinion  #7:
Yes.

Note: While it appears ethically permissible for an attorney to volunteer
assistance of the sort described above without appearing as counsel of record,
it is noted that attorney-client relationships would generally be formed under
such circumstances and the Rules of Professional Conduct, particularly those
concerning confidentiality and conflict of interest would apply. The Ethics
Committee offers no opinion on the question of whether attorneys undertak-
ing to offer such voluntary assistance might be liable for malpractice but sug-
gests that any lawyer acting in such capacity would be required by Rule 6 to act
competently in offering advice and assistance.

RPC  115
October 18, 1991

Sponsorship  of  Legal  Information
Opinion rules that a lawyer may sponsor truthful legal information which is
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provided by telephone to members of the public.

Inquiry:
Audio Services, Inc. (“Audio Services”) provides by telephone free informa-

tion ranging from health to news and weather to the general public. It is a for-
profit organization which does business in fifteen states and in Canada. The
service includes certain free legal information, the content of which has been
written and/or approved by attorneys in the state in which the information is
made available. The legal information is provided through a recorded message
which can be heard by dialing a free local number. Attorneys who want to par-
ticipate in the Audio Services program pay a fee in exchange for recorded adver-
tising announcements in the telephone portion of the service. These advertise-
ments consist of a 10-second announcement prior to the recorded legal infor-
mation and a 15-second announcement following the information. After the
last recorded announcement, the caller has the option to dial a single number
on the telephone in order to be directly connected with the law firm making
the advertisement or to dial a different number to receive a free pamphlet on
the subject of his inquiry. The printed portion of the service in the telephone
directory does not include any advertisement by the participating attorneys.

Does participation by a North Carolina attorney in the Audio Services pro-
gram violate the North Carolina Rules of Professional Conduct?

Opinion:
No, assuming that the advertising material in question is not false or mis-

leading as defined in Rule 2.1 of the Rules of Professional Conduct.
Rule 2.2(a) allows a lawyer to advertise through public media. Public media

includes media such as “telephone directories, legal directories, newspapers or
other periodicals, outdoor advertising, radio or television or written commu-
nications not involving solicitation” as defined in Rule 2.4. Although recorded
telephone announcements are not included in the listing of accepted advertis-
ing media, the use of the words “such as” indicates that other types of media
not listed within the rule are acceptable. Since the listing of acceptable adver-
tising media includes printed, audio and audio/visual forms, recorded tele-
phone announcements should also be acceptable. The recorded announce-
ments are subject to Rule 2.2(b) which requires that a recording of the adver-
tisements must be kept for two years after their last dissemination along with a
record of when and where they were used, and to Rule 2.2(e) which requires
that the recorded announcements must include the name of at least one lawyer
or law firm responsible for their content.

Rule 2.4(a) states that, “[a] lawyer shall not by in-person or live telephone
contact solicit professional employment from a prospective client with whom
the lawyer has no family or prior professional relationship when a significant
motive for the lawyer’s doing so is the lawyer’s pecuniary gain.” Since there is
not in-person or live telephone contact between the person in need of legal
services and the lawyer until such person elects to dial another number after the
recorded messages, the recorded advertisements do not violate Rule 2.4(a).

Rule 2.4(c) requires that the words, “This is an advertisement for legal serv-
ices” be included at the beginning and ending of any “recorded communica-
tion from a lawyer soliciting professional employment from a prospective client
known to be in need of legal services in a particular matter and with whom the
lawyer has no family or prior professional relationship.” Since a caller must be
presumed to be in need of legal services, the recorded messages must include
the statement described in Rule 2.4(c).

Rule 3.1 prohibits an attorney from aiding “a person not licensed to prac-
tice law in North Carolina in the unauthorized practice of law.” GS. §84-2.1
defines, in relevant part, the practice of law as: “performing any legal service for
any other person, firm or corporation, with or without compensation.” In
addition, it is necessary that the person charged shall have customarily or habit-
ually held himself out to the public as a lawyer, or that he has demanded com-
pensation for his services as such. State v. Bryan, 98 N.C. 644, 4 S.E. 522
(1887). Since the recorded legal information contains legal information
describing the law in general, it is not “a legal service for any person, firm or
corporation.” Neither does Audio Services hold itself out as an attorney or law
firm. Therefore, the attorneys who participate in the Audio Services program
would not be aiding the unauthorized practice of law.

RPC  116
October 18, 1991

Partnership  Between  Lawyers
Opinion rules that lawyers may not hold themselves out as practicing in a part-

nership unless the lawyers are actually partners.

Inquiry:
An issue has arisen as to whether a particular “partnership agreement” cre-

ates a proper partnership under the provisions of the Rules of Professional
Conduct for purposes of two attorneys holding themselves out to the public as
a law partnership.

The issue arises in the context of a threatened legal malpractice claim in
which a former client alleges negligent representation by one of the two attor-
neys in the “partnership.” Although the law does not permit a plaintiff to base
a claim of malpractice on an ethical violation, the attorney believed the part-
nership agreement to be a valid partnership agreement. The two attorneys prac-
ticed law under their two names, have stationery with their two names, etc.

The partnership agreement in question is largely concerned with shared
office expenses. It also contemplates the likelihood of sharing certain cases (and
fees related to those shared cases). The dollar volume of the cases shared in
1990 was not insubstantial. The particular case which is the subject of the
threatened litigation was not one of the shared cases. In fact, the partnership
agreement was not entered into at the time the initial retainer agreement was
executed. However, the partnership agreement was executed prior to the
alleged negligent act.

Must the two attorneys make any changes in their partnership agreement
to be in compliance with the Rules of Professional Conduct?

Opinion:
Rule 2.3(e) forbids a lawyer from holding himself or herself out as practic-

ing in a law firm unless the association is in fact a firm. The question of
whether the business association in question is a bona fide partnership or, in
the parlance of the rule, a “firm,” is a legal question beyond the purview of the
Ethics Committee. If as a matter of law the association in question is a bona
fide partnership, it is obvious that the attorneys may continue to hold them-
selves out as partners. If, on the other hand, the arrangement is not a bona fide
partnership, it would be unethical for the attorneys involved to continue to
represent that they are partners.

RPC  117
July 17, 1992
Editor’s Note: This opinion was originally published as RPC 117 (Revised).

Reporting  Contagious  Disease
Opinion rules that a lawyer may not reveal confidential information concern-

ing his client’s contagious disease.

Inquiry:
During the course of representation, Attorney L learned that Client C has

a contagious disease which can be transmitted through casual contact in a nor-
mal everyday setting. The client currently works as a waiter. Lawyer L has con-
sulted with a public health official concerning the disease in question but has
not revealed the name of the client. Lawyer L was informed by the public
health official that although the disease is contagious and can be transmitted
by touch, quarantine is not warranted under the circumstances. Had the dis-
ease been more serious, could Lawyer L have reported the identity of the client
to the local public health authorities along with the information that the client
is infected without the client’s consent?

Opinion:
No. Since the subject information was gained in the professional relation-

ship and disclosure would likely be embarrassing or detrimental to the client,
it must be considered confidential information which is protected from disclo-
sure by Rule 4(b) of the Rules of Professional Conduct. This would be true
regardless of the seriousness of the client’s disease. See RPC 120.
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RPC  118
October 18, 1991

Waiver  of  Affirmative  Defense
Opinion rules that an attorney should not waive the statute of limitations with-

out the client’s consent.

Inquiry:
Can an attorney who is retained by an insurer to defend a tort claim grant

an extension of the statute of limitations on behalf of both the insurer and the
insured, or would an extension of time have to be obtained directly from the
insured?

Opinion:
Unless the insured has by contract surrendered to the insurer the authority

to waive affirmative defenses, no such waiver should be undertaken by the
attorney without the consent of the insured. In a typical liability case, the
lawyer employed by the insurer would represent both the insurer and the
insured. The insured would be considered the lawyer’s primary client. RPC 92.
Generally speaking, a lawyer is obliged by Rule 7.1 of the Rules of Professional
Conduct to “seek the lawful objectives of his client through reasonably avail-
able means permitted by the law and these rules,...” It is further provided that
“a lawyer does not violate this rule, however, by acceding to reasonable requests
of opposing counsel which do not prejudice the rights of his client,...” Because
the waiver of an affirmative defense, such as the statute of limitations, would
be prejudicial to the rights of the client, the insured, it would be necessary for
the insured to consent to a waiver.

RPC  119
October 18, 1991
Editor’s Note: But see Rule 4.2(a) of the Revised Rules.

Communication  Between  Opposing  Parties
Opinion rules that an attorney may acquiesce in a client’s communication with

an opposing party who is represented without the other attorney’s consent, but may
not actively encourage or participate in such communication.

Inquiry:
Attorney A represented a passenger who suffered serious injuries when

thrown from an auto driven by a fraternity friend who was represented by
Attorney B. Attorney B also represented the father of the driver under family
purpose allegations. Attorney C represented the liability carrier. The injuries
sustained by the plaintiff were severe and the liability carrier indicated that it
would pay its limits. The principal issue was the contribution of the driver and
his father. A few days before the scheduled trial and after inconclusive negoti-
ations between the attorneys on the excess aspect, Attorney B permitted his
client, the driver, to telephone Attorney A’s client who was a military officer in
another state in an effort to negotiate a settlement. Attorney A had no knowl-
edge of the communication until receiving a call from his client. Confusion
resulted over what the plaintiff agreed to accept. Attorney A protested to
Attorneys B and C concerning the direct communication with his client.
Again, without the knowledge of Attorney A but with the permission of
Attorney B, the defendant-driver contacted Attorney A’s client and attempted
to resolve the amount and method of paying the excess.

Is it permissible for an attorney to allow his client to contact the adverse
party and attempt to negotiate settlement without the knowledge or permis-
sion of the attorney for the adverse party, even though at one time the parties
may have been close friends?

Opinion:
Yes. Opposing parties themselves may communicate with each other with

or without the consent of their lawyers about any matters they deem appro-
priate. Such communications may include efforts to negotiate a resolution of a
controversy between the parties, the results of which may be reported to the
parties’ lawyers. At the same time Rule 7.4(a) provides: “During the course of
his representation of a client, a lawyer shall not: (1) communicate or cause
another to communicate on the subject of the representation with a party he
knows to be represented by a lawyer in that matter unless he has the prior con-
sent of the lawyer representing such other party or is authorized by law to do

so.” Although client contact with the opposing represented party can be
allowed or permitted by the attorney, the attorney cannot cause (by active
encouragement, client preparation, or personal participation) such communi-
cation so as to accomplish indirectly what he or she could not do directly due
to the prohibition of Rule 7.4(a). The lawyer must be careful to distinguish
between active encouragement and participation on the one hand and passive
acquiescence on the other. It is improper for the attorney to use his or her client
as an agent, or to use any other actual agent of the attorney, to communicate
with the opposing represented party in violation of Rule 7.4(a).

This opinion supersedes CPR 150.

RPC  120
July 17, 1992
Editor’s Note: This opinion was originally published as RPC 120 (Revised).
See also RPC 175.

Reporting  Child  Abuse
Opinion rules that, for the purpose of the Rules of Professional Conduct, a

lawyer may, but need not necessarily, disclose confidential information concerning
child abuse pursuant to a statutory requirement.

Inquiry:
Attorney A represents Clients H and W who are the parents of three minor

children. During the course of the representation, H and W inform Attorney
A of a matter unrelated to the representation, namely, that the minor children
are the victims of continuing emotional and/or sexual and/or physical abuse.

G.S. §7A-543 generally requires that “any person or institution who has
cause to suspect that any juvenile is abused or neglected shall report the case of
that juvenile to the director of the Department of Social Services in the coun-
ty where the juvenile resides or is found.” The rule does not except from its
terms attorneys whose suspicions are aroused by information received in con-
fidence. Must Attorney A report the abuse of H and W’s children to the direc-
tor of the Department of Social Services against the wishes of her clients H and
W?

Opinion:
No. A lawyer is not ethically required to report the child abuse under the

facts described in the inquiry. Rule 4(b)(1) generally prohibits a lawyer from
knowingly revealing confidential information of her client. The information in
question is certainly confidential information as that term is defined in Rule
4(a) in that it was gained in the professional relationship, the clients have
requested that it be held inviolate, and its disclosure would likely be embar-
rassing or detrimental to the clients. Rule 7.1(a)(3) states that a lawyer shall not
intentionally prejudice or damage his or her client during the course of the pro-
fessional relationship. Despite the language used by G.S. §7A-543 (“any per-
son” shall report suspected child abuse or neglect to the director of the
Department of Social Services in that county), there is nothing in Chapter 7A,
Article 44, of the North Carolina General Statutes on “Screening of Abuse and
Neglect Complaints” that abrogates attorney-client confidentiality or privilege.
(G.S. §7A-551 specifically abrogates the physician-patient and psychologist-
client privileges, while not mentioning the attorney-client privilege.)

Recognizing the State Bar’s lack of authority to rule on questions of law, and
rendering this opinion as an ethical matter only, until such time as our courts
should dispositively rule that G.S. §7A-543 abrogates client confidentiality and
privilege and requires a lawyer to report child abuse, Rule 4 controls and the
lawyer is not ethically required to report child abuse (from information gained
in the professional relationship), and the failure to so report will not be deemed
a violation of Rule 1.2(b) and (d) and/or Rule 7.2(a)(3). In other words,
although a lawyer failing to report suspected child abuse might sometime be
criminally prosecuted pursuant to G.S. §7A-543, the State Bar will not treat
this conduct as unethical under the present state of the law.

The above notwithstanding, it is possible that the exception contained in
Rule 4(c)(4) might justify the disclosure of the confidential information in
question. That provision authorizes an attorney to disclose confidential infor-
mation regarding the intention of her clients to commit a crime. If Attorney A
in this situation is satisfied that her clients intend to continue abusing their
children, disclosure would certainly be allowed by this exception to the gener-
al rule.
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Further, because G.S. §7A-543 is unclear and subject to being interpreted
as abrogating attorney-client confidentiality and privilege, until our courts set-
tle the legal question, an attorney will be allowed, in his or her discretion, to
interpret G.S. §7A-543 as requiring such report and thus may ethically report
the information gained through the confidential relationship concerning child
abuse under the exception to Rule 4(b) contained in Rule 4(c)(3) to the effect
that confidential information may be disclosed when “required by law.”

This inquiry and response has focused solely on reporting suspected, but
unknown and previously unreported, past and possibly ongoing child abuse, in
order for it to be investigated and dealt with by the Department of Social
Services. Once a client is accused of, under investigation for, or charged with
child abuse that is a past act, attorney-client confidentiality and privilege would
be protected by the client’s constitutional rights to effective assistance of coun-
sel, and it would be unethical to divulge such information gained in the pro-
fessional relationship as to the client’s past conduct.

RPC  121
October 18, 1991

Legal  Opinion  for  Nonclient
Opinion rules that a borrower’s lawyer may render a legal opinion to the lender.

Inquiry:
Lawyer A represents a borrower in negotiating a loan from a bank. The

bank has a policy of requiring that counsel for its borrower render to it (the
bank) a legal opinion that the loan in question and the terms of the loan do
not violate any laws, including, without limitation, any usury laws or similar
laws relating to the charging of interest.

May Lawyer A ethically render such an opinion to the bank? 

Opinion:
Yes, Lawyer A may ethically render an opinion to the bank with the bor-

rower’s consent. The rendering of an opinion to the bank does not give rise to
an attorney/client relationship between Lawyer A and the bank. Lawyer A is
still representing the borrower only. Rule 5.1(a).

This opinion supersedes RPC 101.

RPC  122
January 17, 1992

Judicial  Consultations  with  the  Attorney  General
Opinion rules that a member of the attorney general’s staff may not consult ex

parte with a trial court judge if it is likely that that lawyer will represent the state
in the appeal of the case.

Inquiry:
May a member of the attorney general’s staff engage in an ex parte com-

munication with a trial court judge concerning the merits of a case pending
before that judge in which the state, though a party, is not presently represent-
ed by the attorney general?

Opinion:
Note: For the purposes of the Rules of Professional Conduct, disqualification is

generally imputed within a law firm or its functional equivalent. Here it is assumed
that within the organizational structure of the attorney general’s office, a “division”
is the functional equivalent of a law firm.

A member of the attorney general’s staff may not engage in such an ex parte
communication if it is likely that that lawyer or a member of his or her divi-
sion within the attorney general’s office will be called upon to represent the
state in the event of an appeal. Under such circumstances the member of the
attorney general’s staff must be treated as the alter ego of counsel for the state
in the trial court, and any such communication would be tantamount to an
illicit ex parte communication by the state’s lawyer. Rule 7.10(b). The member
of the attorney general’s staff would also be disqualified for reasons of conflict
of interest. The ability of such a lawyer to give the court disinterested advice
would be materially limited by the fact that that lawyer or another member of
that lawyer’s division within the attorney general’s staff would be expected to
take a partisan role on behalf of the state on appeal. Rule 5.1(b).

The ethics committee has previously determined that the attorney general’s
office will not be treated as a monolithic law firm for the purposes of the Rules

of Professional Conduct. RPC 55. Therefore, there is no ethical impediment
to the attorney general’s offering advice to a trial court judge in any case in
which the state has an interest if the state will not be represented on appeal by
the consulting lawyer or a member of the consulting lawyer’s division within
the attorney general’s office. Under such circumstances the consulting attorney,
though a member of the attorney general’s staff, would be considered as
belonging to a “firm” which is separate and apart from the division or “firm”
within the office of the attorney general for which the lawyer ultimately
assigned responsibility for the appeal works.

Once a member of the attorney general’s staff undertakes to consult with a
trial court judge on an ex parte basis, neither that lawyer nor any other mem-
ber of that lawyer’s division within the attorney general’s office should under-
take to represent the state on appeal. This is necessary to avoid the appearance
of impropriety. Canon X. Rule 9.2(a), though not dispositive, is supportive of
this conclusion. In advising the court the consulting lawyer is in effect provid-
ing the services of a law clerk. Rule 9.2(a) prohibits a lawyer who has partici-
pated in a matter as a judge’s law clerk from representing anyone in the same
matter. The disqualification, which was designed to avoid the appearance of
impropriety, is imputed to the other members of the lawyer’s firm. The same
concern justifies disqualification of the consulting lawyer and the other mem-
bers of his or her division in the instant case.

The foregoing opinion is inapplicable to communications that are not ex
parte. The trial court may avoid putting members of the attorney general’s staff
in the position of being precluded from participation in the case as advocates
for the prosecution after having participated as advisors to the court by ensur-
ing that all parties to the pending case are also parties to the communication.

RPC  123
January 17, 1992
Editor’s Note: See RPC 251 for additional guidance.

Representation  of  Parents  and  Child
Opinion rules that a lawyer may represent parents and an independent

guardian ad litem for their child concerning related tort claims under certain cir-
cumstances.

Inquiry:
A child is injured due to the apparent malpractice of a physician. Incident

to the injury there accrues to the parents of the child a claim against the physi-
cian for negligent infliction of emotional distress. Under what circumstances,
if any, may the same attorney represent the interests of the parents and the
child?

Opinion:
Note: This opinion is intended to address in a broader way the issues raised in

RPC 109. It is offered for the general guidance of the bar and is not intended to
contradict the advice given in response to the specific facts recited in RPC 109.

Although the interests of the parents and the child are potentially in con-
flict, an attorney may represent the parents and through them the child in
negotiating with the physician or his insurer prior to the initiation of litigation.
Once a lawsuit is commenced, the attorney should insist upon the appoint-
ment of an independent guardian ad litem for the child. If it appears that the
interests of the parents and the child will not necessarily conflict, the attorney
may undertake to represent both with the intelligent consent of the parents and
the child’s independent guardian ad litem. Since the interests of the child and
the parents would be inextricably linked in the establishment of the physician’s
liability for negligence, it is unlikely that any actual conflict between the attor-
ney’s two clients would arise prior to the receipt of a settlement offer. Should
the defendant make a joint offer requiring the plaintiffs to divide the proceeds,
the potential conflict of interest would become actual. Given the fact that the
attorney’s clients are bound by family ties and would have economic interests
which would not be necessarily antagonistic, the conflict of interest would not
automatically disqualify the attorney from continuing the joint representation.
In some instances it may also be appropriate for an attorney to attempt to assist
his clients in evaluating their respective claims and in amicably agreeing to an
equitable and appropriate division which could then be presented to the court
for its approval. Under no circumstances may the attorney, while representing
both clients, assume a role of advocacy for one as opposed to the other.
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Should it become apparent to the attorney that his clients’ conflicting inter-
ests cannot be mediated, the attorney will generally be required to withdraw
from the representation of both. It is conceivable that the attorney may con-
tinue to represent one or the other with the consent of the former client whose
case he relinquishes. Rule 5.1(d).

RPC  124
January 17, 1992
Editors Note: But see In re S.E. Hotel Properties Ltd. Partnership, 151 F.R.D.
597 (W.D.N.C. 1993).

Costs  of  Class  Action  Litigation
Opinion rules that a lawyer may not agree to bear the costs of federal class action

litigation.

Inquiry:
In a class action under Rule 23 of the Federal Rules of Civil Procedure, can

the plaintiff ’s counsel agree to bear all or part of the costs of the litigation? In
an ordinary civil suit, are there any circumstances under which the plaintiff ’s
counsel can agree to bear the costs of litigation? If so, what are some of those
circumstances?

Opinion:
An attorney may never ethically agree to be ultimately responsible for the

costs of litigation. Rule 5.3(b) of the Rules of Professional Conduct allows a
lawyer to advance the costs of litigation if the client remains ultimately liable
for such expenses. The rule contains no exception for lawyers prosecuting class
action litigation in federal court. It is therefore impermissible for an attorney
to agree with his or her client to bear some or all of the costs of such litigation.

RPC  125
January 17, 1992

Disbursement  of  Settlement  Proceeds
Opinion rules that a lawyer may not pay a medical care provider from the pro-

ceeds of a settlement negotiated prior to the filing of suit over his client’s objection
unless the funds are subject to a valid lien.

Inquiry:
Lawyer A represents a plaintiff in a personal injury action. During the

course of settling the case, the attorney receives medical bills from medical care
providers which treated the client for the personal injuries. Settlement is
reached without the filing of a lawsuit. There is no dispute over the medical
bills. The client instructs Lawyer A to pay all proceeds of the settlement over
to her and to not pay the medical bills. The medical care providers have not
taken the steps set forth in G.S. §44-49 to perfect the lien provided in that
statute, but Lawyer A has actual notice of the bills (see G.S. §44-50). Does RPC
69 mandate that the attorney pay the settlement proceeds to the client rather
than following the distribution scheme set forth in G.S. §44-50?

Opinion:
RPC 69 ruled that an attorney has an ethical obligation to disburse funds

belonging to the client as instructed by the client in the absence of a valid lien
in favor of a health care provider. Rule 10.2(e). From the standpoint of the
Rules of Professional Conduct, the situation is the same regardless of whether
the case is settled before or after the initiation of litigation. The interpretation
of G.S. §44-50 is beyond the purview of the ethics committee. Suffice it to say
that if that statute has the effect of imposing a lien upon settlement proceeds
in the hands of an attorney when the attorney has received actual notice of the
medical care provider’s claim and suit has not been filed, then the attorney may
pay the medical care provider’s undisputed claim in spite of his client’s objec-
tion. If, on the other hand, a lien is not perfected by the attorney’s acquisition
of actual notice under such circumstances, the attorney would have to abide by
the instructions of the client in regard to the disbursement of the proceeds of
settlement.

RPC  126
April 17, 1992

Letterhead  Listing  of  Nonlawyers
Opinion rules that nonlawyers may be listed as such on the letterhead of lawyers.

Inquiry  #1:
Guideline 9 of the Guidelines for Use of Nonlawyers in Rendering Legal

Services which was adopted by the North Carolina State Bar in October of
1986 indicates that a legal assistant may not be included upon the employing
lawyer’s letterhead. The Paralegal Committee of the North Carolina State Bar
is considering proposing an amendment to the guideline which would permit
a nonlawyer to be listed on a lawyer’s letterhead so long as the listing clearly
indicates that the subject individual is a nonlawyer.

Would such listings be consistent with the Rules of Professional Conduct? 

Opinion  #1:
Yes. The Rules of Professional Conduct do not prohibit the listing of non-

lawyers as nonlawyers on law firm letterhead. Rule 2.3(c) prohibits only the
listing of persons not licensed to practice law in North Carolina as attorneys
affiliated with the firm. It is, of course, necessary that any communication of a
lawyer or law firm be presented in a manner which is not false, deceptive or
misleading. See Rule 2.1. To ensure that the public is not led to believe that a
nonlawyer is eligible to practice law, the nonlawyer’s limited capacity should be
clearly set forth on the letterhead.

Inquiry  #2:
Would the answer to question 1 be different if the nonlawyer is a disbarred

lawyer?

Opinion  #2:
No.

RPC  127
April 17, 1992

Conditional  Delivery  of  Settlement  Proceeds
Opinion rules that deliberate release of settlement proceeds without satisfying

conditions precedent is dishonest and unethical.

Inquiry  #1:
Attorney D is regularly employed by an automobile liability insurance com-

pany to defend claims or litigation against its insureds, or against the insurance
company when the claim is against other coverage that the company has pro-
vided (such as uninsured and underinsured motorist insurance coverage).
When a settlement of any such claim or litigation is negotiated, Attorney D
typically prepares the documents that he and his client or clients will require to
conclude the settlement (the settlement documents). The settlement docu-
ments usually consist of a release, as well as a consent judgment, or a notice or
a stipulation to effect a dismissal of any pending litigation.

Attorney D routinely sends the settlement documents to opposing counsel,
Attorney P, with a letter which directs the manner in which the settlement is to
be concluded with the use of the settlement documents by Attorney P.

Attorney D also sends the check or checks for the settlement proceeds to
Attorney P with a letter stating that each check is conditionally delivered to
Attorney P in trust and upon the condition that, while in some instances a
check may be deposited in the trust account of Attorney P, no check may oth-
erwise be delivered, and no proceeds from any check may be disbursed by
Attorney P until the settlement documents have been executed in the manner
directed in the letter and returned to Attorney D.

With respect to this conditional delivery of a settlement check or its pro-
ceeds, is Attorney D a “client” of Attorney P as defined by Rule 10.1(b)(4)?

Opinion  #1:
No.

Inquiry  #2:
Is Attorney P required to render appropriate accountings to Attorney D

with respect to the receipt, delivery or disbursement of a settlement check or
its proceeds?

Opinion  #2:
No.

Inquiry  #3:
Has Attorney P violated a rule if he delivers a settlement check or disburs-

es any of the proceeds from a settlement check in violation of any condition
under which Attorney P received the settlement check?
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Opinion  #3:
Yes. Whenever an attorney accepts conditional delivery of settlement pro-

ceeds from opposing counsel, the attorney implicitly agrees to abide by the pre-
scribed conditions. Any deliberate failure to abide by those conditions, such as
by disbursing the proceeds without first having obtained a signed release,
would be dishonest and violative of Rule 1.2(c) which prohibits “conduct
involving dishonesty, fraud, deceit or misrepresentation.” It does not appear
that such conduct would violate any of the provisions of Rules 10.1 or 10.2
since the obligations imposed by those rules are owed exclusively to clients and
adverse counsel cannot properly be considered a client.

Inquiry  #4:
Is Attorney D required by Rule 1.3(a) to inform the North Carolina State

Bar if it comes to his attention that the settlement check has or may have been
delivered, or that proceeds from the settlement check have or may have been
disbursed, by Attorney P without meeting a condition required for any such
delivery or disbursement?

Opinion  #4:
Not necessarily. Rule 1.3(a) requires only the reporting of violations of the

Rules of Professional Conduct that raise substantial questions as to the offend-
ing lawyer’s “honesty, trustworthiness or fitness as a lawyer in other respects....”
A willful failure on the part of the attorney to whom such funds were entrust-
ed to satisfy the conditions of tender would raise a substantial question about
the lawyer’s trustworthiness and would necessitate a report of the apparent vio-
lation to the State Bar. If, however, it appears that the failure to satisfy the con-
ditions of tender resulted from mistake, as opposed to knowing disregard, a
report of the misconduct would not be required. It should be noted that Rule
1.3 does not, in any case, require disclosure of confidential information. Rule
1.3(c).

Inquiry  #5:
With respect to any obligation Attorney D might have to inform the North

Carolina State Bar of Attorney P’s misconduct, does it make any difference
whether the conditions upon which a settlement check was delivered to
Attorney P are subsequently satisfied, or whether the settlement is otherwise
subsequently concluded to the satisfaction of Attorney D and his client or
clients?

Opinion  #5:
If it appears to the attorney for the adverse party that Attorney P knowing-

ly violated the conditions of tender, there would be a duty to report the appar-
ent misconduct regardless of subsequent actions on the part of Attorney P to
rectify the situation or otherwise satisfy Attorney D and his client.

Inquiry  #6:
With respect to inquiries 4 and 5, does it make any difference whether

Attorney D is also aware that Attorney P is or has been under investigation by
the North Carolina State Bar for other alleged violations of Canon X or a rule
promulgated thereunder?

Opinion  #6:
The mere fact that Attorney D is aware that Attorney P is or has been under

investigation by the State Bar for other alleged violations of the trust account
rules would not necessarily compel a report of Attorney P’s disbursement in
violation of the conditions of tender. There may exist circumstances, however,
in which an attorney becomes aware of a pattern of misconduct so pronounced
as to warrant the conclusion that a similar violation was knowing and inten-
tional. Under such circumstances, an attorney would have an obligation to
report the misconduct to the State Bar.

RPC  128
April 16, 1993
Editor’s Note: This opinion was originally published as RPC 128 (Second
Revision).

Communication  with  Adverse  Corporation’s  House  Counsel
Opinion rules that a lawyer may not communicate with an adverse corporate

party’s house counsel, who appears in the case as a corporate manager, without the
consent of the corporation’s independent counsel.

Inquiry:
Attorney A represents plaintiff corporation in an action to recover life insur-

ance proceeds under a “key man” policy covering an officer of the corporation
who is now deceased. Attorney B appears as counsel of record for the life insur-
ance company, a foreign corporation, defending on the basis of a suicide exclu-
sion in the life insurance policy. At the trial of the action, Mr. C appeared as
the corporate representative for the insurance company. Mr. C is an assistant
general counsel for the insurance company. Although Mr. C is an attorney, he
appeared at trial as a person having managerial responsibility on behalf of the
defendant. Mr. C did not appear as counsel of record in the pending litigation
and is not licensed in the State of North Carolina.

A jury verdict of suicide was returned in favor of the defendant insurance
company. Attorney A filed a motion for JNOV or new trial. Before the time
for the defendant’s response had expired, Attorney A attempted to contact
Attorney B in order to enter into settlement negotiations. Attorney B’s secre-
tary advised Attorney A that Attorney B and his associate, who was also coun-
sel of record in the action, were both on vacation. Attorney A then telephoned
Mr. C directly, without the knowledge or consent of Attorney B or his associ-
ate. Attorney A advised Mr. C that both Attorney B and his associate were on
vacation and asked whether he could speak directly with Mr. C, knowing Mr.
C to be a lawyer with general counsel’s office for the defendant insurance com-
pany. Mr. C agreed to talk directly with Attorney A, and an agreement to set-
tle the lawsuit prior to post-trial motions was reached without the advice or
input of Attorney B or his associate.

Did Attorney A act properly in contacting Mr. C without the knowledge
or consent of the adverse corporate party’s independent counsel of record?

Opinion:
No. Since Mr. C. participated at trial as a person having managerial respon-

sibility, Rule 7.4(a) prohibited Attorney A from contacting him concerning the
case without the consent of the corporation’s counsel of record.

RPC  129
January 15, 1993
Editor’s Note: This opinion was originally published as RPC 129 (Second
Revision).

Waiver  of  Appellate  and  Postconviction  Rights  in  Plea  Agreement
Opinion rules that prosecutors and defense attorneys may negotiate plea agree-

ments in which appellate and postconviction rights are waived, except in regard to
allegations of ineffective assistance of counsel or prosecutorial misconduct.

Inquiry:
Attorney A represents Client C in regard to several serious federal criminal

charges. In the process of plea negotiations, the government, through
Government Attorney B, has offered to dismiss all but one of the charges in
return for Client C’s waiver of all appellate and postconviction remedies. Under
the terms of the proposed agreement, the sentencing decision will be made by
the court, after acceptance of the plea, in accordance with applicable federal
sentencing guidelines.

May Attorney A and Government Attorney B ethically execute a plea agree-
ment in which Client C’s rights to appellate and postconviction review are
waived?

Opinion:
Yes, except to the extent that the plea agreement purports to waive defen-

dant’s rights to appellate and postconviction remedies based on allegations of
(a) ineffective assistance of counsel or (b) prosecutorial misconduct.

Whether a plea agreement is constitutional and otherwise lawful is a ques-
tion to be determined by the courts. Whether the conduct of attorneys with
respect to a plea agreement is ethical is a question addressed concurrently to the
courts and the State Bar.1

As a general proposition, the execution of a lawful plea agreement by North
Carolina attorneys does not appear to contravene the Rules of Professional
Conduct. Indeed, the negotiation and execution of such an agreement by the
prosecutor and defense attorney may well serve the administration of justice
and, on balance, be in the best interest of the defendant. Rules 1.2(d) and
7.1(a) and (b).

Attorney A must recognize that, on occasion, waiver of appellate and post-
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conviction rights may result in unreviewable error. Thus, Attorney A has a duty
to explain to Client C the effect and possible consequences of the proposed
plea agreement (including any inability to predict with confidence the sentence
to be imposed or the likelihood of a sentencing error). Rule 6(b)(2). Having
done so, Attorney A must abide by the client’s decision concerning the plea
agreement. Rule 7.1(c).

However, the waiver of rights arising from the ineffective assistance of coun-
sel or prosecutorial misconduct appears to be, and shall prospectively be
deemed to be, in conflict with the ethical duties expressed or implied in the
rules. Under the rules, Attorney A has an obligation to represent Client C zeal-
ously and competently, and Government Attorney B has special responsibili-
ties relating to his conduct in office. Rules 6, 7.1, and 7.3. Attorneys are
expressly prohibited from making agreements prospectively limiting their lia-
bility for malpractice. Rule 5.8. Even if the plea agreement would not waive
Client C’s right to assert grievances against Attorney A or Government
Attorney B or the right to sue Attorney A for malpractice, those sanctions may
be hollow and ineffective remedies for the incarcerated Client C and insuffi-
cient to assure compliance with the rules. In the context of a criminal case, a
logical and appropriate interpretation of the rules is a prohibition against agree-
ments waiving the client’s right to complain about an attorney’s incompetent
representation or misconduct. Moreover, an agreement waiving the right of
Client C to complain about the conduct of either Attorney A or Government
Attorney B may have the appearance or effect of serving the lawyer’s own inter-
ests in contravention of Rule 5.1(b). In any event, the effective enforcement of
the rules relating to the responsibilities of Attorney A and Government
Attorney B requires that they not execute a plea agreement waiving appellate
or postconviction rights or remedies based on allegations of ineffective assis-
tance of counsel or prosecutorial misconduct.
Footnote

1. In the case of a direct conflict between the State Bar rules and the rules
of the federal court, the latter would prevail under the federal supremacy doc-
trine. The Rules of Professional Conduct have been adopted and incorporated
by reference in the local rules of practice and procedure of the United States
District Courts in this state. See Eastern District Rule 2.10, Middle District
Rule 505 and Western District Rule l(a).

RPC  130
October 23, 1992
Editor’s Note: This opinion was originally published as RPC 130 (Revised).

Employment  of  Board  Member’s  Law  Firm
Opinion rules that a law firm may accept employment on behalf of a governing

board upon which its partner sits if such is otherwise lawful.

Inquiry:
Lawyer L is a partner in Law Firm A, B & L. Other members of Law Firm

A, B & L currently represent County C in several matters. Law Firm A, B &
L expects to be employed by County C in regard to several other matters in the
near future. Lawyer L has just been elected to County C’s board of commis-
sioners. In light of Lawyer L’s new political office, can members of Law Firm
A, B & L represent County C?

Opinion:
Yes. If an attorney or an employee of that attorney serves as a member of a

county or municipal governing board, or state or federal legislative body or any
entity thereunder, or committee thereof, it shall not be unethical for a partner,
associate, or law firm of that attorney to represent such governing board, body,
or entity provided the selection of the partner, associate, or law firm of that
attorney is made with full disclosure of the relationship with the attorney board
member and provided further that the attorney board member takes no part in
the selection of the partner, associate, or law firm of that attorney for the rep-
resentation of the governing board, body, or entity and the engagement is oth-
erwise lawful. Reference is made, for example, to the prohibition and the
exceptions thereto in G.S. §14-234. CPR 290 is overruled to the extent that it
conflicts with this opinion.

RPC  131
July 17, 1992

Representation  of  County  While  Suing  Department  of  Social  Services
Opinion rules that a lawyer employed to represent a county in appellate matters

may also sue the county’s department of social services.

Inquiry:
Attorney A is retained by the county to represent the county with regard to

matters in the appellate division of the general court of justice and tax issues
associated with such appellate matters. Attorney A has not been employed to
represent the county in any trial proceedings. Attorney A has no responsibility
of any kind with regard to social services cases.

Clients B and C have approached Attorney A and requested that he repre-
sent them in regard to their federal claim against the county’s department of
social services for an alleged violation of their civil rights.

May Attorney A represent Clients B and C against the county’s department
of social services?

Opinion:
Yes, with the consent of both the county and Clients B and C. Generally

speaking, a lawyer may not sue his or her own client in another matter even
though the subject causes of action are unrelated. Rule 5.1(a). In the instant sit-
uation, however, Attorney A might reasonably conclude that his or her repre-
sentation of the county in its appellate matters would not necessarily be
adversely affected by his or her prosecution of a claim against the county’s
department of social services on behalf of Clients B and C. If that is Attorney
A’s conclusion, and if both his or her current and prospective clients consent
after full factual disclosure, there is no ethical impediment to Attorney A’s
acceptance of the case against the department of social services. See CPR 179.

RPC  132
January 15, 1993
Editor’s Note: This opinion was originally published as RPC 132 (Revised).
See Rule 4.2(b) for additional guidance.

Communications  with  Government  Officials
Opinion rules that a lawyer for a party adverse to the government may freely

communicate with government officials concerning the matter until notified that
the government is represented in the matter.

Inquiry  #1:
Citizen C received a loan from the city which loan was secured by a deed

of trust against certain real property owned by Citizen C. Sometime after
obtaining the loan, Citizen C defaulted in making payments as specified in the
note evidencing the obligation and was informed by the mortgage company
servicing the loan that the city would proceed to foreclose if she failed to pay
the arrearage owed on the loan. Citizen C then employed Lawyer L to repre-
sent her interests. Lawyer L wishes to contact a city employee who dealt with
Citizen C in the origination of the loan to inquire as to whether the city would
accept a deed in lieu of foreclosure. Lawyer L is aware that the city is generally
represented by the city attorney who is a full-time salaried employee of the city.
Under the circumstances may Lawyer L contact the city employee without the
knowledge or consent of the city attorney?

Opinion  #1:
Yes. This inquiry involves a matter in which there is no suggestion that

Lawyer L has received notice of government lawyer participation in this par-
ticular matter; hence, the government employee to be contacted should not be
deemed to be represented by another lawyer within the meaning of Rule 7.4(a)
which provides:

During the course of his representation of a client, a lawyer shall not:
(a) Communicate or cause another to communicate about the subject of
the representation with a party the lawyer knows to be represented by
another lawyer in the matter, unless the lawyer has the consent of the
other lawyer or is authorized by law to do so.

If contact is made with the government employee, it is incumbent upon
Lawyer L to fully disclose his representative capacity and to clearly state the rea-
sons behind any request he might make on behalf of his client. So as to avoid
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any misunderstanding as to Lawyer L’s role in the situation posited, Lawyer L
should neither state nor in any manner imply that the city employee is cloaked
with other than absolute discretion to respond or not to his communication.
Rule 7.4(c).

Inquiry  #2:
Attorney A was retained to represent Client W relative to her claim for

employment discrimination against the city. Prior to bringing suit, Attorney A
would like to write a letter to the city manager to determine whether the city
would care to negotiate a settlement of the claim and, failing that, whether the
city might volunteer information which might have a bearing upon the claim’s
merit. Attorney A is aware that the city is represented by the city attorney, a
full-time salaried employee of the city. May Attorney A write a letter to the city
manager for the stated purpose without the knowledge or consent of the city
attorney?

Opinion  #2:
Yes. As there is no indication that Attorney A has received notice of the city

attorney’s participation in this particular matter, the answer will be as in
Inquiry #1 above.

Inquiry  #3:
Lawyer B has been employed to represent a former city employee concern-

ing a grievance filed by the employee relative to his termination from city
employment. While the grievance is pending, Lawyer B would like to tele-
phone a member of the city council for the purpose of offering her views
regarding the law pertaining to her client’s situation, complaining that her
client is being treated unfairly and unlawfully and urging that the council
member intervene and have her client reinstated. Lawyer B is aware that the
city is generally represented by the city attorney, a full-time salaried city
employee. May Lawyer B communicate with the council member in the man-
ner described without the knowledge or consent of the city attorney?

Opinion  #3:
No. Assuming from the question that the elected city council member

either has or might have some adjudicatory authority over the particular mat-
ter at issue, contact with the elected city council member constitutes ex parte
communication within the meaning of Rule 7.10(b) which provides:

In an adversary proceeding, a lawyer shall not communicate, or cause
another to communicate, as to the merits of the cause with a judge or an
official before whom the proceeding is pending except:
(1) In the course of official proceedings in the cause.
(2) In writing, if he promptly delivers a copy of the writing to opposing
counsel or to the adverse party if he is not represented by a lawyer.
(3) Orally, upon adequate notice to opposing counsel or to the adverse
party if he is not represented by a lawyer.
(4) As otherwise authorized by law.

If the city council member neither has nor will have adjudicatory authori-
ty over the particular matter at issue and there has been no notice given to
Lawyer B of active participation by the city attorney in this particular matter,
contact with the elected city council member would be proper under the cir-
cumstances.

If contact is made with the city council member, it is incumbent upon
Lawyer B to fully disclose his representative capacity and to clearly state the rea-
sons behind any request he might make on behalf of his client. So as to avoid
any misunderstanding as to Lawyer B’s role in the situation posited, Lawyer B
should neither state nor in any manner imply that the elected city council
member is cloaked with other than absolute discretion to respond or not to his
communication. Rule 7.4(c).

RPC  133
July 17, 1992

Recycling  Office  Waste  Paper
Opinion rules that a law firm may make its waste paper available for recycling.

Inquiry  #1:
What kind of guarantees must be obtained from a recycling company

before a law office may give the company its waste paper products?

Opinion  #1:
A lawyer has a professional obligation under Rule 4 of the Rules of

Professional Conduct to protect confidential information in his or her posses-
sion from unauthorized disclosure. This obligation extends to the handling of
waste paper products embodying confidential information generated in the
ordinary course of legal business. However, this professional obligation does
not generally compel any particular mode of trash handling or disposal. In par-
ticular, there is no general requirement that waste paper which may evidence
client confidences be shredded. It is sufficient in most cases for the responsible
attorney to ascertain that those persons or entities responsible for the disposal
of waste paper employ procedures which effectively minimize the risk that con-
fidential information might be disclosed. The responsible attorney should take
particular care to ensure that custodial personnel under his or her direct super-
vision are conscious of the fact that confidential information may be present in
waste paper products and are aware that the attorney’s professional obligations
require that there be no breach of confidentiality in regard to such information.
So long as the attorney takes the precautions noted above, there is no reason
why his or her law firm’s waste paper products could not be made available for
recycling.

Inquiry  #2:
Do any of a law firm’s waste paper products need to be shredded to com-

port with ethical considerations of client confidentiality?

Opinion  #2:
A law firm will occasionally generate waste paper embodying confidential

information which is so sensitive that the attorney’s professional obligations
under Rule 4 can only be satisfied by the paper’s retention or its destruction.
Under such circumstances shredding the waste paper would be appropriate.

RPC  134
July 17, 1992

Taking  Assignment  of  Client’s  Judgment
Opinion rules that a lawyer may not accept an assignment of her client’s judg-

ment while representing the client on appeal of the judgment.

Inquiry:
May a law firm take an assignment of a judgment in whole or in part as

payment/security for fees rendered to a client while the law firm is represent-
ing that client in the active pursuit and appeal of the judgment and while rep-
resenting the client in various other matters?

Opinion:
No. Rule 5.3(a) of the North Carolina Rules of Professional Conduct pro-

vides generally that, “A lawyer shall not acquire a proprietary interest in the
cause of action or subject matter of litigation he is conducting for a client,....”
A lawyer’s accepting an assignment of a judgment which is the subject of an
appeal being handled by the lawyer would violate Rule 5.3(a). Generally speak-
ing, a lawyer may not accept assignment of her client’s judgment unless and
until all appeals concerning the judgment have been exhausted and the client
has determined not to pursue collection. Even under such circumstances, how-
ever, the practice of lawyers purchasing judgments from their own clients is not
encouraged. CPR 291.

RPC  135
July 17, 1992

Advertisement  of  a  Lawyer  as  the  “Best”
Opinion rules that lawyers may not participate in a private lawyer referral serv-

ice that advertises that its participants are “the best.”

Inquiry:
Law Firm ABC would like to participate in a private referral service doing

business as “Consumer Connection.” The referral service in question recruits
participants from many different business and professional categories.
Consumers desiring particular types of business and professional services are
referred to participating entities when they call “Consumer Connection’s” toll
free number. The toll free number and information about the referral service
are disseminated to consumers by means of television, radio, newspapers and
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direct mail advertising throughout eastern North Carolina. Promotional mate-
rial made available to the Ethics Committee by the referral service indicates
that “Consumer Connection” only represents “quality” businesses and that
consumers “always get the best from Consumer Connection!” Although the
promotional material indicates that “Consumer Connection is a locally owned
and locally operated service...,” it does not state that a list of all participating
lawyers will be mailed free of charge to members of the public upon request or
state that such information may be obtained. Further, it does not indicate that
the service is not operated or endorsed by any public agency or disinterested
organization.

May Law Firm ABC participate in the referral service as described? 

Opinion:
No. Rule 2.2(c) of the Rules of Professional Conduct provides that a lawyer

may participate in and share the cost of a private lawyer referral service only so
long as certain specified conditions are met. Among the conditions are require-
ments that all advertisements of the service “state that a list of all participating
lawyers will be mailed free of charge to members of the public upon request...
and indicate that the service is not operated or endorsed by any agency or any
disinterested organization.” Rule 2.2(c)(5)(b) and (c). Since the promotional
material advertising the referral service fails to include the required informa-
tion, it would be inappropriate for a lawyer to participate in the referral serv-
ice. Furthermore, the characterization of participating lawyers as “the best”
would appear to be a misleading communication violative of Rule 2.1(c) in
that it “constitutes a comparison of the participating lawyers’ services with
those of other lawyers” in a way which cannot be factually substantiated.

If the deficiencies noted above were remedied, there would appear to be no
other impediment to a lawyer’s participation in the referral service.

RPC  136
July 17, 1992

Attorneys  as  Notaries
Opinion rules that a lawyer may notarize documents which are to be used in

legal proceedings in which the lawyer appears.

Inquiry:
In light of the repeal of G.S. §47-8 which prohibited attorneys holding the

office of notary public from administering “any oaths to a person to a paper
writing to be used in any legal proceedings in which he appears as attorney,” is
there any ethical impediment to a lawyer’s now acting as a notary public in that
capacity?

Opinion:
No. In Ethics Opinion 354, decided under the former Canons of Ethics,

the council generally ruled that an attorney acting as a notary public could
notarize documents drawn by him in his capacity as an attorney. In subsequent
Ethics Opinion 801, also decided under the Canons of Ethics, the scope of
Ethics Opinion 354 was limited in recognition of then G.S. §47-8, and attor-
neys were ethically prohibited from administering oaths in regard to paper
writings such as complaints, answers or affidavits which were to be used in legal
proceedings in which the attorney appeared of record. Since the statute in ques-
tion has since been repealed and there is no other compelling justification for
the restriction, it is now permissible for an attorney to notarize documents for
use in legal proceedings in which the attorney appears.

RPC  137
October 23, 1992

Estate  Representation
Opinion rules that a lawyer who formerly represented an estate may not subse-

quently defend the former personal representative against a claim brought by the
estate.

Inquiry:
Mr. X was named by his grandmother in her will as executor of her estate.

Mr. X qualified as the executor and began his duties. Thereafter he employed
Attorney A to assist him in fulfilling his duties as executor. Attorney A assisted
Mr. X in the preparation of a few of the probate filings and various miscella-
neous matters.

Allegations of misconduct were informally made against Mr. X after he
began his duties as executor. Attorney A received a telephone call from the hus-
band of one of the heirs making general accusations against Mr. X, containing
no specific facts or statements. Attorney A received no documentary evidence.
The accusations were that Mr. X procured real estate from his grandmother
while he was her attorney-in-fact. Attorney A related the accusations to Mr. X
and asked him to explain. Mr. X did explain the transactions involved, and the
physical evidence bore out his explanation that his grandmother signed a deed
to him of her own free will under no duress or influence. Attorney A contin-
ued to advise Mr. X with regard to his duties as executor.

Thereafter, a petition was filed to have Mr. X removed as executor of the
estate. At the time of a hearing before the clerk of Superior Court, Mr. X
resigned stating to the clerk that he was unable to conduct his duties in the face
of disharmony and conflict with the heirs making those accusations. Mr. S was
named as administrator C.T.A., and Mr. X turned over to Mr. S all of the
estate’s assets in his possession.

Thereafter, Mr. S filed a civil action against Mr. X alleging breach of fidu-
ciary duty and breach of contract. Mr. X asked Attorney A to defend him in
the civil action. Attorney A undertook to do so. Various discovery requests were
exchanged between the parties and Attorney A represented Mr. X in this aspect
of the proceeding.

Subsequently, Mr. S, through his attorney, filed a petition in Superior Court
to disqualify Attorney A as attorney representing Mr. X on the basis of conflict
of interest.

May Attorney A continue representing Mr. X?

Opinion:
No. In accepting employment in regard to an estate, an attorney undertakes

to represent the personal representative in his or her official capacity and the
estate as an entity. Rule 5.1(d) of the Rules of Professional Conduct prohibits
an attorney from representing any interest adverse to that of a former client in
the same or substantially related matter without the former client’s consent. In
the subject action for breach of fiduciary duty and breach of contract, the inter-
ests of Attorney A’s former client, the estate, are adverse to those of Mr. X. That
being the case, Attorney A may not continue to represent Mr. X against the
estate without the estate’s consent.

RPC  138
January 15, 1993
Editor’s Note: This opinion was originally published as RPC 138 (Revised).

Arbitration
Opinion rules that a partner of a lawyer who represents a party to an arbitra-

tion should not act as an arbitrator.

Inquiry:
Client A entered into a contract for the sale of his business with Client B.

The contract of sale contained an arbitration clause wherein it provided that
should a dispute arise between A and B regarding any matter to be performed
by A and B under the contract, that A should elect an arbitrator and B should
elect an arbitrator and the two arbitrators should elect a third. Subsequent to
the transfer and sale of the business, a genuine dispute arose between A and B,
and Attorney X (on behalf of Client A) demanded arbitration and selected as
an arbitrator Attorney O, who is not a member of Attorney X’s law firm nor
associated with him in any manner. In response to the demand for arbitration,
Attorney Y (for Client B) served notice on Attorney X that they selected
Attorney P as their arbitrator. Attorney P is a partner in Attorney Y’s law firm.

May Attorney P serve as an arbitrator?

Opinion:
No. In order to avoid even the appearance of impropriety, a lawyer should

never undertake to serve as an arbitrator in a case in which his or her partner
represents one of the parties to the arbitration. Canon IX.

RPC  139
October 23, 1992

Signing  an  Adoption  Petition  as  an  Accommodation
Opinion rules that a lawyer may not sign an adoption petition prepared by an
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adoption agency as an accommodation to that agency without undertaking profes-
sional responsibility for the adoption proceeding.

Inquiry:
Attorney A regularly represents a private social services organization which

places children for adoption. The social services organization would like to pre-
pare and file adoption petitions on behalf of the prospective adoptive parents
of children placed by the agency. Attorney A has been asked to sign those peti-
tions as an accommodation to the social services organization with the under-
standing that he would not thereby assume any responsibility for the matters
or actually undertake to represent the adoptive parents. May Attorney A sign
the petitions under such circumstances?

Opinion:
No. An attorney who signs a pleading initiating a legal proceeding thereby

makes an appearance in that proceeding and accepts responsibility for repre-
sentation of the party on whose behalf he or she has appeared. It is therefore
not possible for an attorney to sign a pleading as “an accommodation” without
incurring the obligations of an attorney in the matter. If Attorney A is willing
to accept responsibility for representing the adoptive parents, and they desire
his services, he may sign and file adoption petitions prepared by the social serv-
ices organization, provided that such petitions are prepared under his direct
supervision. See Rule 3.1(a), Rule 3.3, RPC 29, and RPC 70.

RPC  140
October 23, 1992

Representation  of  Insured
Opinion finds no disqualifying conflict of interest where an attorney is retained

by an insurer to represent an insured during the pendency of a declaratory judgment
action relating to coverage in which the attorney is a nonparticipant.

Inquiry:
Lawyer M was contacted by Insurance Company and asked to represent its

insured, the Shady Rest Home, and its employee, Nurse N, who were named
as defendants in a medical malpractice action brought by Plaintiff P. Lawyer M
undertook the representation. Prior to filing responsive pleadings, Lawyer M
received a communication from Attorney D, who advised Lawyer M that he,
Attorney D, would be representing the Shady Rest Home and would be over-
seeing the litigation. Shortly thereafter, Lawyer M received a telephone call
from a representative of Insurance Company advising him that Insurance
Company would neither defend nor indemnify Shady Rest Home and Nurse
N because they were not named insureds in the subject policy. Insurance
Company also notified Shady Rest Home directly of its position. Attorney D
then contacted Lawyer M to ask that Lawyer M continue the defense of Shady
Rest Home and Nurse N and advised that Shady Rest Home would continue
paying for Lawyer M’s services. Lawyer M agreed to continue.

Soon thereafter, Lawyer M met the plaintiff ’s attorneys, Lawyers I and L,
and informed them that a question of coverage had arisen and that Insurance
Company had taken the position that it did not provide coverage for either
defendant. Lawyer M indicated that Shady Rest Home could pay a small
amount in settlement and further suggested that pursuit of the lawsuit would
be fruitless because Shady Rest Home had no substantial assets. This effort to
negotiate was unavailing.

In the meantime, Attorney D obtained information which caused
Insurance Company to reconsider its position about coverage. Not long there-
after, Lawyer M was again contacted by a representative of Insurance Company
and advised that Insurance Company had decided to provide a defense under
a reservation of rights. Lawyer M was requested to provide Insurance Company
with copies of his billings to Shady Rest Home so that the insurance company
could reimburse Shady Rest Home and was further requested to bill Insurance
Company in the future.

Subsequently, Lawyer M learned that Insurance Company filed a declara-
tory judgment action against Shady Rest Home, Nurse N and Plaintiff P to
resolve the coverage question. In the meantime, Lawyer M continues to repre-
sent Shady Rest Home and Nurse N and has been paid for his services by the
insurance company.

Lawyer M has represented only Shady Rest Home and Nurse N through-
out the litigation. All information he has received has come through discovery,

depositions and communications with Shady Rest Home and its employees.
He has not been involved in the declaratory judgment litigation. Under the cir-
cumstances, may Lawyer M continue to represent Shady Rest Home and
Nurse N?

Opinion:
Yes. Nothing in the facts as stated discloses a disqualifying conflict of inter-

est. Rule 5.1(b).

RPC  141
October 23, 1992

Contingent  Fees  and  Structured  Settlements
Opinion rules that an attorney’s contingent fee in a case resolved by a structured

settlement should, if paid in a lump sum, be calculated in terms of the settlement’s
present value.

Inquiry:
Client hired Lawyer to represent him concerning a medical malpractice

claim and agreed to pay him 40% of the amount recovered. Lawyer negotiat-
ed a structured settlement which will pay Client a substantial amount of
money in each of the next ten years. Are there any ethical considerations which
would prevent Lawyer from collecting his entire fee immediately, rather than
taking a percentage of each annual payment to the Client? If Lawyer may col-
lect his entire fee immediately, is it proper for Lawyer to calculate his fee with-
out discounting Client’s settlement to present value?

Opinion:
Rule 2.6(a) provides that, “A lawyer shall not enter into an agreement for,

charge, or collect an illegal or clearly excessive fee.” Generally speaking, it is
necessary to examine all relevant facts and circumstances relating to a fee and
the legal services for which it is charged in order to make a determination as to
whether it is “clearly excessive.” For that reason, the Ethics Committee has gen-
erally refrained from adopting per se rules prohibiting certain types of agree-
ments or methods of computation. Nevertheless, the committee is of the opin-
ion that where an attorney is entitled to receive a contingent fee calculated as a
percentage of any amount recovered and arrangements are made for the pay-
ment of sums certain over a prolonged period of time in the form of a struc-
tured settlement, the attorney may collect immediately only the prescribed per-
centage of the total settlement reduced to its present value.

RPC  142
January 15, 1993

Lawyer  as  a  Witness
Opinion rules that a lawyer may not represent an estate in litigation against a

claimant where the lawyer’s testimony may be necessary to resolve the validity of the
claim.

Inquiry:
Mr. X, the father of Miss M, applied for life insurance in the amount of

$100,000 in 1985. Miss M contends that Mr. X intended for the proceeds of
the policy to be used to educate Miss M who was then 13 years old. Mr. B, the
uncle of Mr. X, was living with Mr. X when the policy was issued. Mr. B was
shown as the primary beneficiary of the policy, and Miss M was shown as the
secondary beneficiary.

Mr. X died intestate on January 20, 1989. Mr. B hired Lawyer L to repre-
sent his interests in regard to the estate of Mr. X. The insurance company paid
Mr. B $100,000. Mr. B subsequently invested some of the insurance proceeds
in certificates of deposit in his own name. Shortly after the death of Mr. X,
Lawyer L, on behalf of Mr. B, wrote a letter to Ms. W, the former wife of Mr.
X and the mother of Miss M, in which Ms. W was asked to renounce any
rights she might have to administer the estate of Mr. X. Thereafter Ms. W did
renounce her right to administer the estate. She and Miss M contend that the
renunciation was executed only after they had met with Lawyer L in his office
and had been assured by Lawyer L that Mr. B would use the entire insurance
proceeds to pay for Miss M’s college and law school education. Lawyer L denies
ever having offered such assurances to Ms. W and Miss M.

After the renunciation was filed, Mr. B was appointed administrator of Mr.
X’s estate and employed Lawyer L to represent him in that capacity.
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Mr. B died intestate on September 22, 1990, and his daughter, Ms. F, qual-
ified as administratrix of his estate. Ms. F employed Lawyer L as attorney for
the estate of Mr. B. The certificates of deposit mentioned above and perhaps
other funds derived from the subject insurance proceeds became assets of the
estate of Mr. B.

Sometime after Mr. B’s death, Miss M and Ms. W were informed by Ms.
F, either personally or through Lawyer L, that only $25,000 from the estate of
Mr. B would be paid toward Miss M’s educational expenses.

On April 1, 1991, Miss M filed a claim against the estate of Mr. B for
$92,773.49. This claim was rejected on April 11, 1991, in a letter from Lawyer
L.

Subsequently, Attorney A filed suit against the estate of Mr. B on behalf of
Miss M seeking payment of Miss M’s claim. Attorney A has requested that
Lawyer L withdraw citing conflicts and the possibility that Lawyer L will be
called upon to testify in the lawsuit. Lawyer L has refused to withdraw.

May Lawyer L continue representing the estate of Mr. B in the defense of
the lawsuit brought by Miss M?

Opinion:
No. At issue in the lawsuit will almost certainly be Mr. B’s understanding

of why Mr. X purchased life insurance, how Mr. B came to be named as the
primary beneficiary and what assurances, if any, were offered to Ms. W and
Miss M by Lawyer L in conjunction with the renunciation of Ms. W’s right to
administer Mr. X’s estate. The testimony of Lawyer L will be necessary to the
resolution of these questions. In particular, only Lawyer L is in a position to
deny the contentions of Ms. W and Miss M that it was affirmatively repre-
sented to them by Lawyer L that in consideration for Ms. W’s renunciation,
the proceeds of the life insurance would be used to pay for Miss M’s education.
Rule 5.2(a) of the Rules of Professional Conduct provides that “a lawyer shall
not accept employment in contemplated or pending litigation if he knows or
it is obvious that he...ought to be called as a witness...” None of the exceptions
to the general rule appear to be applicable in this case. Since it appears that it
will be necessary for Lawyer L to testify, he is disqualified from representing the
estate in a litigation.

RPC  143  
October 29, 1993
Editor’s Note: This opinion was originally published as RPC 143 (Second
Revision).

City  Council  Member  as  Client
Opinion rules that a lawyer who represents or has represented a member of the

city council may represent another client before the council.

Inquiry:
Attorney A represents X, a dairy farmer, whose entire property (including

the milking machines but not the cows) is being condemned for a new airport
by the city. Attorney A also represents Y, a landowner whose real estate was con-
demned in 1968 for the express purpose, as stated in the petition, of extending
the runway and relocating state highway and public utility lines and other
alleged matters of then public convenience and necessity concerning the old
airport, which purposes were never undertaken.

The city recently had an election in which none of the incumbent council
members who favored the new airport were reelected.

Mr. B who received about 70% of the vote to unseat an incumbent has now
been scheduled for a hearing concerning his residency under G.S. §163-282
and G.S. §163-57.

Attorney A has been asked to consider appearing before the county board
of elections on behalf of Mr. B.

Is it ethical for Attorney A to represent Mr. B concerning his residency
when Attorney A has two legal matters pending involving the city which might
come before Mr. B as one of six regularly voting members of the city council?
Will Mr. B have to disqualify himself? If Attorney A handles some of Mr. B’s
real estate matters, can he appear before the city council or otherwise contact
the city or its employees?

Opinion:
It is ethical for a lawyer to represent persons before an elected or appointed

governing body following or during representation of a member of the gov-

erning body so long as the lawyer does not use his relationship to the member
of the governing body to obtain favorable decisions from the body. Rule 1.2(d).
The lawyer should also take care not to suggest that he has the ability improp-
erly to influence the body on account of his representation of the member. Rule
1.2(e).

RPC  144
January 15, 1993

Conflict  in  Joint  Representation
Opinion rules that a lawyer, having undertaken to represent two clients in the

same matter, may not thereafter represent one against the other in the event their
interests become adverse without the consent of the other.

Inquiry  #1:
Attorney A drew a will. The will set up a “family trust” which will invest the

corpus of the estate. The “family trustee” who invests the corpus is obligated to
pay a set amount to a separate “charitable trust” established by the will. The
charitable trust directs that all monies coming from the family trustee shall be
disbursed for charitable uses. After ten years of charitable payments, the chari-
table trustee is to distribute its balance to charitable purposes and family trustee
is to distribute the remaining principle and accumulated interest to testator’s
family. The family trustee has no discretion as to the amount of money to be
distributed to the charitable trust. Attorney A currently represents the executor
of the estate whose duty is to pay estate debts and to deposit all sums remain-
ing into the family trust. Attorney A would also like to represent the charitable
trust and the family trust. In the absence of any failure of the family trustee to
pay the mandated amount to the charitable trust, may Attorney A represent the
charitable trust, the family trust and the executor?

Opinion  #1:
Yes. Based upon the facts presented, there is no disqualifying conflict of

interest present among the executor, the family trust, and the charitable trust.
Rule 5.1(b). Obviously, if the family trust failed to pay the required amount to
the charitable trust, an unwaivable conflict of interest would develop between
those entities, and Attorney A could not continue to represent both.

Inquiry  #2:
If Attorney A undertakes to represent both the family trust and the chari-

table trust, and the family trust fails to distribute the amounts mandated to the
charitable trust, may Attorney A cease to represent the family trust and repre-
sent the charitable trust in a suit to mandate distribution to the charitable trust
from the family trust?

Opinion  #2:
Yes, if the family trust consents. In the event that the family trust fails to

distribute the required amounts to the charitable trust, there would be an irrec-
oncilable conflict of interest between those two clients, and Attorney A would
be required to withdraw from the representation of one or the other of the
trusts. Rule 5.1(b). If Attorney A chooses to withdraw from representation of
the family trust, the family trust then becomes Attorney A’s former client. Rule
5.1(d) prohibits a lawyer from representing an interest adverse to that of a for-
mer client in the same or substantially related matter without the former
client’s consent. Since the matters involved are substantially related, it follows
that Attorney A may not represent the charitable trust in an action adverse to
the interest of her former client, the family trust, without the consent of the
family trust. In determining whether to ask for such consent, Attorney A
should be mindful of language contained in comment 4 of Rule 5.1, which
declares that a lawyer cannot properly ask for consent when a disinterested
lawyer would conclude that the client should not consent under the circum-
stances. In this case, the family trust should not be asked to consent if Attorney
A’s continuing representation of the charitable trust will require the use of con-
fidential information of the family trust.

RPC  145
January 15, 1993

Lawyer  Approval  of  Settlement  
Opinion rules that a lawyer may not include language in an employment agree-

ment that divests the client of her exclusive authority to settle a civil case.
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Inquiry:
I write to request an opinion from the North Carolina State Bar regarding

the following language which I contemplate inserting in my employment
agreements for contingency fee cases:

No settlement of my claim shall be made without the consent of both me
and my attorney.
I have read this contract and understand it, agree, and sign it of my own
free will.

Clearly, through this language, the client contracts to waive his exclusive
right to settle the case. Would this allow me to refuse to settle the case for a
given amount, and, if need be, try the case if I thought an offer the client was
willing to accept was less than the settlement value of the case; or would the
use of this language violate Canon VII and Rule 7.1 of the Rules of Professional
Conduct? What language, if any, do you suggest I insert in an employment
agreement that would assist me in resolving a situation where the client and I
disagree on the value of a settlement offer?

Opinion:
Rule 7.1(c)(l) provides that a lawyer shall abide by a client’s decision

whether to accept an offer of settlement of a matter. Therefore, a lawyer can-
not divest a client of his exclusive authority to settle his case.

There is no ethical impropriety in having the sentence, “I have read this
contract and understand it, agree, and sign it of my own feel will,” in the retain-
er agreement.

RPC  146
January 15, 1993

Invitations  to  Law  Firm’s  Hospitality  Suite
Opinion rules that a law firm may invite existing clients to a social function

hosted by the law firm prior to a bid letting for contracts. Opinion further rules that
the law firm may host a social function for nonclients who attend the bid letting as
long as the law firm does not solicit employment from nonclients.

Inquiry  #1:
The North Carolina Department of Transportation awards contracts on a

monthly basis. Many contractors and subcontractors occupy rooms at the
North Raleigh Hilton the evening prior to such letting.

Law Firm A is interested in hosting a hospitality suite at the North Raleigh
Hilton the evening before such letting. Law Firm A wants to invite existing
clients who may be in attendance as well as other contractors who are not exist-
ing clients.

Opinion  #1:
Yes. The law firm may host a hospitality suite at the site of the bid letting

for those persons or firms that are existing clients of the law firm. Rule 2.4 does
not prohibit a lawyer’s contact with existing clients.

Inquiry  #2:
May Law Firm A send an invitation to nonclient contractors it knows will

be attending?

Opinion  #2:
Yes. Law Firm A may send an invitation to nonclient contractors it knows

will be attending the bid letting as long as Law Firm A does not solicit business
from the nonclients who come to the hospitality suite. Rule 2.4(a) of the Rules
of Professional Conduct prohibits a lawyer’s in-person or live telephone solici-
tation for professional employment from a prospective client with whom the
lawyer has no family or prior professional relationship when a significant
motive for the lawyer’s doing so is the lawyer’s pecuniary gain. Assuming that
the hospitality suite function is a means of promoting good will, which could
lead to employment of Law Firm A by the nonclients, Law Firm A may invite
nonclient contractors. Again, members of Law Firm A must be very careful to
avoid solicitation of professional employment from the nonclient contractors
who come to the hospitality suite.

RPC  147
January 15, 1993
Editor’s note: This opinion is overruled by Rule 5.4(a)(4).

Percentage  Bonuses  for  Paralegals
Opinion holds that an attorney may not pay a percentage of fees to a paralegal

as a bonus.

Inquiry:
A law firm employed an experienced certified legal assistant who worked

exclusively in the area of real estate for many years. The legal assistant, under
the supervision of the attorneys in the firm, participates in all phases of real
estate practice: searching titles, preparing deeds, closing papers, and foreclosure
documents.

The firm pays the legal assistant a regular salary which is supplemented by
periodic bonuses. The bonuses are discretionary with the firm’s partners, but
are generally related to the profitability of the firm’s real estate practice.

The firm wishes to implement a system of performance-based incentives for
its employees. It proposes to supplement the legal assistant’s salary with month-
ly bonuses calculated on the firm’s net income from the real estate closings
which the legal assistant has worked on. Each bonus would be equal to a small
percentage (approximately five percent) of the compensation which the firm
received for real estate services in which the assistant has participated during
that month.

May the firm pay such bonuses without violating Rule 3.2, or any other
provision, of the Rules of Professional Conduct if:

a) The bonuses, and the means for calculating them, are made an express
part of the legal assistant’s employment contract; or

b) The bonuses remain discretionary and the same method of calculating
them is used for purposes of guidance only?

Opinion:
While bonuses for productivity are not prohibited, the firm may not pay

the bonuses to its paralegal under either alternative set out in the inquiry with-
out violating Rule 3.2 of the Rules of Professional Conduct. That rule prohibits
attorneys from sharing legal fees with nonlawyers, except in certain circum-
stances not relevant to this inquiry. It is apparent from the inquiry that the
paralegal’s bonuses would be calculated based upon a percentage of the income
the firm derives from legal matters on which the paralegal has worked. This
plan in effect pays the paralegal a percentage of the legal fees received by the
firm and therefore falls squarely within the prohibition of Rule 3.2. The pro-
posed method of calculation violates Rule 3.2 regardless of whether the bonus-
es are made part of the paralegal’s employment contract or whether they are
paid at irregular intervals at the discretion of the partners in the firm. See CPR
289.

RPC  148
January 15, 1993

Division  of  Fees
Opinion holds that a lawyer may not split a fee with another lawyer who does

not practice in her law firm unless the division is based upon the work done by each
lawyer or the client consents in writing, the fee is reasonable, and responsibility is
joint.

Inquiry  #1:
Attorney A and Attorney B do not practice in the same firm. Attorney A

refers a case to Attorney B because the nature of the case involves matters not
normally handled by Attorney A but within the area of practice of Attorney B
(IRS estate tax matter). There is no written or oral agreement between the
attorneys or with the client concerning a division of fees before, during, or after
the relationship (there has never been any written or oral agreement of fee shar-
ing between Attorney A and Attorney B in any past relationship); the client is
not advised of any joint representation and the work is performed by Attorney
B.

After a fee is received by Attorney B, Attorney A contacts Attorney B ask-
ing that one-third of the fee be shared with Attorney A in accordance with a
practice which Attorney A has with other attorneys. Attorney B has not had
any prior arrangement with Attorney A or any other attorney concerning such
a fee splitting, and Attorney B is primarily concerned about the ethical impli-
cations of such a fee splitting arrangement given the following additional facts:

In the course of his representation, Attorney B had to make a disclosure to
a government agency (IRS) concerning his fee which was signed under penal-
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ty of perjury. The disclosure was necessary in order to obtain a benefit (tax
deduction) for his client. Attorney B is now concerned that any fee splitting
arrangement entered into between the parties after a resolution of the case may
jeopardize the estate’s deduction previously obtained for the client. Attorney B
has disclosed this to the client who has denied permission for a fee split because
of the potential problems that such a reopening could have on the estate.
Attorney A believes there is no ethical conflict with his receiving a one-third fee
for his referral.

May Attorney B ethically fee split any portion of the fee with Attorney A? 

Opinion  #1:
Attorney B may not split any portion of the fee with Attorney A. Rule

2.6(d) provides that attorneys not in the same law firm may split fees only if
the division is in proportion to the work done by each lawyer or if the client
agrees to the division in writing, each lawyer assumes joint responsibility for the
representation, and the total fee is reasonable. The inquiry makes it clear that
Attorney A has not done any work on the matter and that the client has not
agreed to the fee splitting arrangement. Consequently, a division of the fee
would violate Rule 2.6(d). Additionally, it appears that, in light of the situation
with the IRS, that any fee splitting arrangement might prejudice the client, in
violation of Rule 7.1(a)(3).

Inquiry  #2:
Would the answer to question 1 above be different if the additional facts

above were not in existence?

Opinion  #2:
No. The fee splitting proposal would still violate Rule 2.6(d).

RPC  149
January 15, 1993

Unclaimed  Client  Funds
Opinion rules that an attorney may not donate a client’s funds to a charity with-

out the client’s consent.

Inquiry  #1:
When Attorney A undertakes to represent a client in regard to a traffic tick-

et, Attorney A tries to estimate the fines and costs and have the client pay that
amount in advance. Sometimes the client is owed a refund. Attorney A sends
a trust account check for the refund together with a receipt from the court.
Sometimes the client never cashes the check and it stays on the books. After a
certain period of time has elapsed, may the attorney stop payment on the check
and contribute the money to a charity in the client’s name but without the
client’s consent?

Opinion  #1:
No. Since the attorney knows the identity of the client and presumably has

a recent address for the client from the traffic ticket, the attorney should make
every effort possible to get the client to cash the trust account check. Nothing
else can be done with the client’s money, without the client’s consent, except
escheating it to the treasurer pursuant to G.S. §116B as prescribed by Rule
10.2(h)(3)(a). G.S. §116B-31.5 provides a method for voluntary early delivery
of funds to the treasurer under certain circumstances. See RPC 89.

Inquiry  #2:
Attorney A is considering writing clients that the total costs of the citation

will be a certain amount payable in advance, that any fines and costs will be
paid out of that in full and that the balance will be his fee. Would that be eth-
ical? Is there any better way to handle this problem?

Opinion  #2:
No. A lawyer shall not enter into a contingent fee arrangement for repre-

senting a defendant in a criminal case. A contingent fee is one which is depend-
ent on the outcome of the matter for which service is rendered. Further, a
lawyer shall not acquire a proprietary interest in the subject matter of litigation
he is conducting for a client. Rule 5.3(a). The lawyer may collect a fixed fee in
advance and an amount estimated for the fines and costs, but the client must
remain ultimately responsible for the actual expenses. Rule 2.6(c). See RPC 76.

RPC  150
January 15, 1993

Linking  Trust  and  Business  Accounts
Opinion rules that an attorney cannot permit the bank to link her trust and

business accounts for the purpose of determining interest earned or charges assessed
if such an arrangement causes the attorney to use client funds from the trust account
to offset service charges assessed on the business account.

Inquiry:
Attorney A maintains a trust account and a business account with Sunshine

Bank. Attorney A has been a participant in IOLTA. Over the last several
months, however, Attorney A’s account has been incurring substantial charges
(over $400 in the last year).

After repeated inquiries, Attorney A discovered that her business account
and trust account were “linked” for the purposes of determining interest earned
or charges assessed. Both accounts are subject to a charge per deposit or check,
and interest accrues on daily balances such that a substantial balance in the
account should offset the check and deposit charges.

Since Attorney A had repeatedly instructed the bank not to debit the trust
account for charges, intending to avoid charges for new checks, etc., the bank
had linked the two accounts so that the charges from the trust account were
assessed against the business account. Of course, being a member of IOLTA,
the interest on the trust account balance, which would otherwise have offset
the charges, was sent to IOLTA. In effect, Attorney A was paying for contri-
butions to IOLTA. Being deprived of the offsetting interest on the trust
account, the numerous checks she wrote for real estate conveyances created a
considerable debit.

At this point, the bank has changed both accounts to commercial accounts
which do not draw interest, but the balances in the accounts create “credits”
which offset the charges per check or deposit. Any negative balance on the trust
account is shifted over to the business account.

Does this situation create any ethical problems? Neither account will ever
yield a credit in the form of interest income, and hopefully the ongoing bal-
ances will offset the debit charges such that they will usually be “free” accounts.

Opinion:
Yes. Under Rules 10.1 and 10.3, client funds in a trust account may not be

used to pay bank service charges or fees of the bank because such funds are the
sole property of the client and cannot benefit the attorney. Rules 10.1 and 10.3
do permit the payment of bank service charges and fees of the bank from inter-
est earned on client funds deposited in the lawyer’s trust account. The new
arrangement established by Attorney A’s bank could create ethical problems if
the credits and service charges to the trust and business accounts were not
accounted for independently. Since the trust and business accounts are “linked”
for the purposes of determining interest earned or charges assessed, it would be
impossible for one to separate out the specific amount of interest earned or
charges assessed for either account. If for a particular statement period the trust
account earned more “credits” than it was assessed charges, while the business
account was assessed more service charges than it earned “credits”, the trust
account “credits” could offset the service charges assessed on the business
account. Rule 10.1 does not permit the lawyer to use client funds from the
trust account (“credits” from the trust account) for the lawyer’s personal bene-
fit (the offset of service charges assessed on the business account).

RPC  151
July 9, 1993
Editor’s Note: This opinion was originally published as RPC 151 (Revised).

Representation  of  Insured  and  Insurer
Opinion discusses when an attorney who is a full-time employee of an insurance

company may represent the insurance company, the insured, or others respecting var-
ious matters of interest to the insurance company.

Note: The following inquiries were submitted to seek a clarification of CPR
326 (adopted January 14, 1983) which reconsidered opinion 682 (1969) and
CPR 19 (1974).
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Inquiry  #1:
May an attorney who is a full-time salaried employee of insurance compa-

ny A appear as attorney of record on behalf of insurance company A in a
declaratory judgment action brought by insurance company A?

Opinion  #1:
CPR 326 (1983) was reviewed by the North Carolina Supreme Court in

Gardner v. N.C. State Bar, 316 N.C. 285, 341 S.E.2d 517 (1986). The North
Carolina Supreme Court held that a licensed attorney who is a full-time
employee of an insurance company may not ethically represent one of the com-
pany’s insureds as counsel of record in an action brought by a third party for a
claim covered by the insurance policy. 316 N.C. at 286. The court also held
that the attorney could not properly appear as counsel of record for the insured
in the prosecution of a subrogation claim for property damage. Id. The insur-
ance company is not a named party in either the third party action or the sub-
rogation claim and in both cases, the insured is the real party in interest. Thus,
an insurance company attorney who appears under these circumstances is act-
ing for the insured not the company, in violation G.S. §84-5, which forbids
corporations to engage in the practice of law or to represent a person in court.
316 N.C. at 291.

Where an insurance company brings a declaratory judgment action, the
company is a named party to the action. A staff attorney for the company may
appear as attorney of record for the insurance company in such a situation
without running afoul of G.S. §84-5.

Inquiry  #2:
May a staff attorney employed full time by an insurance company appear

as attorney of record on behalf of the insurance company in a declaratory judg-
ment action filed against it by its insured or another insurance carrier?

Opinion  #2:
Yes, so long as the staff attorney represents the insurance company and not

its insured. See answer to Inquiry #1.

Inquiry  #3:
In a declaratory judgment action which names both insurance company A

and the policyholder, may a staff attorney who is a full-time salaried employee
of insurance company A represent both insurance company A and the policy-
holder if the interests of the policyholder and the insurance carrier are identi-
cal?

Opinion  #3:
No. CPR 326 noted that the attorney’s paramount responsibility is to the

court and client which he serves before the court. This responsibility should
not be influenced by any other entity. When an attorney, who is employed by
a corporation, is directed by his employer in the representation of other indi-
vidual litigants, he is subject to the direct control of his employer, which is not
itself the litigant and which is not itself subject to professional discipline as an
officer of the court. This diluted responsibility to the court and the client must
be avoided.

The conflict perceived by the ethics committee is thus as much a function
of the relationship of the insurance company, in-house counsel and the insured
as the actual difference in their interests in the particular litigation. Even where,
as in this inquiry, the insurance company and the insured have similar interests
in the lawsuit, the problem of the “diluted responsibility” to the client created
by the introduction of a corporate entity into the legal relationship will con-
tinue to exist.

Inquiry  #4:
May a staff attorney who is a full-time salaried employee of insurance com-

pany A appear as attorney of record before the North Carolina Industrial
Commission on behalf of insurance company A and its insured, the employer?

Opinion  #4:
No. The interests of the insurance company and its insured in such an

action conflict, in violation of Rule 5.1 of the Rules of Professional Conduct.
See also answer to Inquiry #3.

Inquiry  #5:
A claim has been submitted to insurance company A. The claimant’s attor-

ney and insurance company A’s representative have agreed to refer the claim to

voluntary binding arbitration.
There is a high/low agreement which prescribes the perimeters of possible

arbitration awards, and the high is within the insured’s policy limits. In this sit-
uation may an attorney who is a full-time salaried employee of insurance com-
pany A appear at a live hearing of the arbitration to represent the insurance
company’s interest in this claim which has been made against its insured’s pol-
icy and to argue the matter before the arbitrator?

Opinion  #5:
No. The insured, not the insurance company, is the real party in interest in

such an arbitration proceeding. “If an insurance company, through its employ-
ees, appears for an insured, it would be appearing as an attorney for someone
else. The company itself is not the party to the action. The insured is the one
who is named.” Gardner v. N.C. State Bar, 316 N.C. 285, 291 (1986).
Consequently, the insurance company would violate G.S. §84-5 by appearing
through its in-house counsel at the proceeding. Independent outside counsel
should be hired to appear for the insured. The fact that the arbitration award
will be within the insured’s policy limits does not completely negate the intru-
sion on the attorney’s professional independent judgment created by the in-
house attorney’s relationship with the employer/insurance company.

Inquiry  #6:
Under the same fact situation as Inquiry #5, if the arbitration were con-

ducted through documents procedure only without a live hearing, may the
staff attorney for the insurance company appear as attorney of record in the
name of its insured to protect the insurance company’s interest?

Opinion  #6:
No. See response to Inquiry #5. The insurance company would still be prac-

ticing law for another, in violation of G.S. §84-5, even though its activities
would be restricted to the preparation and submission of documents.

Inquiry  #7:
May a staff attorney employed full time by an insurance company take an

examination under oath of its insured who is pursuing a first party claim under
the insured’s insurance policy?

Opinion  #7:
Yes, so long as the in-house attorney is acting only for the insurance com-

pany in the proceeding.

Inquiry  #8:
May a staff attorney employed full time by an insurance company appear

as attorney of record on behalf of and in the name of the company and pursue
a claim against its insured?

Opinion  #8:
Yes. There is no conflict of interest or infringement of the staff attorney’s

professional judgment while the company is pursuing a claim against the
insured for the company. The company has a primary interest in the claim and
may represent itself respecting such claim without running afoul of G.S. §84-
5.

Inquiry  #9:
May a staff attorney employed full time by an insurance company appear

as attorney of record on behalf of the company and pursue a subrogation claim
on behalf of the company joining with its insured as a coplaintiff against a third
party who is liable for damages to the insured?

Opinion  #9:
No. In pursuing the subrogation claim on behalf of the company with the

insured as coplaintiff, the insurance company attorney would be required to
make decisions respecting the rights of the insured, in violation of G.S. §84-5.
Such a situation also creates a potential conflict of interest in violation of Rule
5.1.

Inquiry  #10:
May a staff attorney employed full time by an insurance company appear

as attorney of record for the company in a hit-and-run suit brought against the
name of the insurance company or brought against an unknown defendant
designated as “John Doe?”



The 2004 North Carolina State Bar Lawyer’s Handbookpage 204

Opinion  #10:
Yes. In this case, it appears that the insurance company is the real party in

interest and may be subject to liability apart from the insured’s liability.
Consequently, the insurance company may represent itself without violating
G.S. §84-5.

Inquiry  #11:
May a staff attorney employed full time by an insurance company appear

as attorney of record for the company, but making that appearance in the name
of an uninsured tort-feasor if the company’s insured is pursuing an uninsured
motorist claim? Assume for the sake of this inquiry that the insurance compa-
ny has waived its subrogation rights.

Opinion  #11:
No. Although G.S. §20-279.21(b)(3) in the uninsured motorist setting and

G.S. §20-279.21(b)(4) in the underinsured motorist setting permit the insur-
ance carrier to appear in defense of the claim although not named in the cap-
tion or named as a party, “anonymously” defending the lawsuit brought against
the tort-feasor logically requires defense counsel to seem to be appearing on
behalf of the tort-feasor. To do so constitutes practicing law, as that term is
defined in G.S. §84-2.1, on behalf of another. The corporate insurer through
its employees cannot practice law and appear on behalf of others under G.S.
§84-5 as interpreted by the court in Gardner v. N.C. State Bar, supra.

Inquiry  #11(a):
Same facts as Inquiry #11 except in this situation assume that the insurance

company does not waive its subrogation rights.

Opinion  #11(a):
No. See response to Inquiry #11.

Inquiry  #12:
Same facts as Inquiry #11 except in this situation the staff attorney is rep-

resenting the insurance company’s interest in the name of an underinsured
tort-feasor instead of in the name of an uninsured tort-feasor.

Opinion  #12:
No. See response to Inquiry #11.

Inquiry  #13:
Same inquiry as Inquiry #12 above; however, assume the insurance carrier

is not willing to waive its subrogation rights.

Opinion  #13:
No. See response to Inquiry #11.

Inquiry  #14:
May a full-time salaried staff attorney of an insurance company appear for

the company and file an interpleader action seeking court’s approval for the
allocation of settlement proceeds in a liability claim situation?

Opinion  #14:
Yes, provided that the insurance company is a real party in interest and has

rights which would be affected by the allocation of the settlement proceeds.
The attorney could not properly represent the insured in this situation, how-
ever.

RPC  152
January 15, 1993

Disclosure  of  Material  Terms  of  Plea  Agreements
Opinion rules that the prosecutor and the defense attorney must see that all

material terms of a negotiated plea are disclosed in response to direct questions con-
cerning such matters when pleas are entered in open court.

Inquiry  #1:
A prosecutor and defense attorney discuss the circumstances under which a

defendant in a pending criminal case will plead guilty. It is tentatively agreed
that the defendant will plead guilty to a lesser included offense as to one charge
and that another unrelated charge will be dismissed. After discussion with
counsel, defendant accepts the plea arrangement.

A transcript of plea is prepared which does not refer to the charge that is to
be dismissed. Further, the transcript, as prepared, does not state that the defen-

dant has agreed to plead as part of a plea arrangement.
When the plea is actually entered and accepted by the presiding judge, the

defendant, under oath, states that there is no plea agreement. Neither the pros-
ecutor nor defense counsel inform the judge about the earlier plea discussion
or that in return for the plea of guilty, the defendant is being allowed to plead
guilty to a lesser included offense and that another unrelated charge is to be dis-
missed as a result of the plea.

Under the above recited factual situation, would the conduct of all counsel
be consistent with the Rules of Professional Conduct?

Opinion  #1:
No. Rule 1.2(c) of the Rules of Professional Conduct prohibits attorneys

from engaging in conduct involving dishonesty, fraud, deceit, or misrepresen-
tation. From the facts presented, it is clear that the client’s guilty plea was the
product of a negotiated plea arrangement. The client’s untruthful answers to
questions relating to the subject plea agreement and the lawyer’s signature on
the transcript, misrepresent the plea arrangement and thus are in violation of
Rule 1.2(c). Additionally, Rules 7.2(a)(5) and (8) prohibit an attorney from
knowingly using perjured testimony or false evidence and from counseling or
assisting his client in conduct that the lawyer knows to be fraudulent.

Inquiry  #2:
Assume a similar factual situation where the prosecutor agrees to tell the

judge in open court before sentencing that the state is not opposed to a proba-
tionary sentence in return for the defendant’s guilty plea, the transcript of plea
states that the defendant has not agreed to plead as part of a plea agreement,
when the plea is accepted by the trial court, the defendant, under oath, states
there is no plea agreement and the judge is again unaware of the plea negotia-
tions.

Opinion  #2:
No. See opinion #1.

Inquiry  #3:
Assume a similar factual situation where the plea negotiation takes place

between a lay administrative assistant of the district attorney and defense coun-
sel. Assume further that the administrative assistant has not discussed the case
beforehand with the district attorney or the assistant district attorney assigned
to the case, but that the district attorney and his assistants are aware that the
lay administrative assistant engages in such practice as a routine matter and that
the district attorney has not disapproved of such practice.

Opinion  #3:
Even though the district attorney may not directly participate in or become

familiar with particular cases in which plea negotiations have been undertaken
on his behalf by the administrative assistant, he or she is professionally respon-
sible for the conduct described in the preceding inquiry to the extent that he
or she has knowingly ratified the practice by acquiescence. Rule 3.3(c)(1)
makes a lawyer professionally responsible for any conduct of a nonlawyer under
his or her supervision which would violate the Rules of Professional Conduct
if engaged in by a lawyer if the supervising lawyer “orders or, with the knowl-
edge of specific conduct, ratifies the conduct involved....” Since the above
described practice is described as being “routine” and the district attorney is
aware of the conduct, such conduct would be inconsistent with the require-
ments of Rule 3.3(c)(1).

RPC  153
January 15, 1993

Termination  of  Joint  Representation:  The  Former  Client’s  Right  to  the  File
Opinion rules that in cases of multiple representation a lawyer who has been dis-

charged by one client must deliver to that client as part of that client’s file informa-
tion entrusted to the lawyer by the other client.

Inquiry:
Minor Plaintiff was injured during a surgical procedure at Hospital. Nurse

anesthetist, a hospital employee, participated actively in the surgery, along with
several others. Due to the focus of the early investigation by the hospital, Nurse
independently sought an attorney to represent her interests and selected
Attorney A, who was in private practice and who coincidentally generally rep-
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resented Hospital and the liability insurance carrier for the hospital and the
nurse, as a hospital employee. At the same time Nurse was represented by
Attorney B, who was in charge of Hospital’s legal department, and who held
himself out to Nurse as her attorney during investigation of the occurrence and
in protecting her in the event of a lawsuit that was felt to be “imminent.”
Before undertaking representation of Nurse, Attorney A obtained approval of
Attorney B and his office on behalf of Hospital and the liability insurance car-
rier. After Attorney A, Attorney B on behalf of Hospital, and the insurance
company determined that the interests of Nurse and Hospital were the “same,”
they agreed to the joint representation of Nurse and Hospital and undertook
investigation and management of the case, which continued for some time.
Despite recognition by Attorneys A and B from the outset that reports of the
incident by various participants differed, no disclosure was made of potential
conflicts of interest existing at the time or that might arise later, and no attempt
was made to limit the representation or sharing of information. During the
period of joint representation of Nurse and Hospital, substantial information
concerning the incident was gathered and placed in the file(s) maintained con-
cerning the joint representation by both Attorneys A and B. Among the items
contained in the files were statements obtained from individuals participating
in the surgery by persons in Hospital’s risk management department, a division
of Hospital’s legal department, headed by Attorney B. The files also contained
hospital records of the injured party, which were furnished by Hospital. Nurse
became aware of a “proposed statement” of facts concerning the occurrence,
which was proposed by Attorney A as a report to be given to the injured
minor’s family, and, in her opinion, erroneously focused blame on her. Nurse
had not participated in formulation of this statement and had not authorized
it. Nurse requested a copy of the file from Attorney A for her review and use
and asked if her interests were being protected. Nurse did not receive the file
and did not receive answers satisfactory to her. Nurse then consulted Attorney
X, who undertook to represent Nurse. Attorney X contacted Attorney A and
requested a copy of all materials in the files relating to the representation of
Nurse in order to assist in properly representing Nurse. Attorney A, on instruc-
tions from Attorney B for Hospital, refused to surrender statements that were
given him by Hospital’s risk management department, claiming that such
materials are privileged as having been obtained in anticipation of litigation or
trial. Attorney A also refused to surrender a copy of hospital records of the
injured party claiming that those records are also privileged.

Under the circumstances, do Attorneys A and B have an ethical obligation
to surrender the contents of the file(s) to Nurse and her new Attorney X? 

Opinion:
Yes, otherwise irreparable harm could be done to a client needing the accu-

mulated information to assist her defense. Rule 5.1 makes loyalty an essential
element in the lawyer’s relationship to a client. An impermissible conflict of
interest may exist before representation is undertaken, in which event the rep-
resentation should be declined. If such a conflict arises after representation has
been undertaken, the lawyer should withdraw from the representation and
comply with Rule 2.8. Rule 2.8(a)(2) obligates a lawyer whose employment has
been terminated to surrender to the former client those portions of the file to
which the client is entitled. Loyalty to a client is impaired when a lawyer can-
not 1) represent the client zealously under Rule 7.1 and avoid prejudicing or
damaging the client during the course of the professional relationship (Rule 7.1
(a)(3)), and 2) when the lawyer cannot keep the client reasonably informed or
promptly comply with reasonable requests for information (Rule 6(b)(1)).
When a lawyer undertakes representation of codefendants, an impermissible
conflict may exist by reason of substantial discrepancy in the parties’ testimo-
ny or incompatibility of positions. Identifying and resolving questions of con-
flict of interest is primarily the responsibility of the lawyer undertaking the rep-
resentation and not the client’s responsibility. Once Attorneys A and B deter-
mined that Nurse’s and Hospital’s interests were the same and, presumably, that
no conflict of interest existed and then undertook joint representation of Nurse
and Hospital, with the consent of Hospital and its insurance company, infor-
mation gathered on behalf of Nurse and Hospital (who were deemed to have
the “same interest”) lost its confidential nature as between Nurse and Hospital
by implied authorization, if not actual consent, under Rule 4(c)(1) and (2).
Since Nurse relied on reasonable attorney-client expectations of protection of
her interests and access to information, Attorneys A and B are now estopped

to negate consent to the rights inuring to Nurse’s benefit from the joint repre-
sentation. Nurse is entitled to immediate possession of all information in the
joint representation file or files of Attorneys A and B accumulated to the date
of termination of representation that would or could be of some value to her
in protecting her interests. This includes the items specified in the inquiry and
any others that would or could be of some help to Nurse. The information
must be surrendered unconditionally by Attorneys A and B without regard to
whether the cost of its acquisition was advanced by either attorney or client
(hospital). RPC 79. The attempt by Attorneys A and B to revoke the implied
or actual authority to share information with Nurse can only apply prospec-
tively to information gathered and work done after termination of representa-
tion.

RPC  154
January 15, 1993

Representation  of  Insured,  Insurer,  and  UIM  Carrier
Opinion rules that an attorney may not represent the insured, her liability

insurer and the same insurer relative to underinsured motorist coverage carried by
the plaintiff.

Inquiry  #1:
Passenger A was injured in an automobile accident as a result of the admit-

ted negligence of Driver B, who rented a room in A’s home. Two other people
were injured in another vehicle hit by B. A has underinsured motorist coverage
(UIM) of $200,000 with Insurance Company X. B has a policy of liability
insurance of $25,000/$50,000 also with Insurance Company X. A sued B and
asserted a claim in excess of all insurance coverage. Insurance Company X hired
Attorney Y. Attorney Y undertook representation of B, Insurance Company X
under the liability policy, and Insurance Company X under the UIM policy.

Does Attorney Y have a disqualifying conflict of interest in representing B,
Insurance Company X under the liability policy, and Insurance Company X
under the UIM policy?

Opinion  #1:
Yes. The provisions of G.S. §20-279.21(4) provide for certain subrogation

or assignment rights by a UIM insurer against the owner, operator or main-
tainer of an underinsured vehicle. This would cause the interests of Driver B
and Insurance Company X under its UIM policy to likely be materially differ-
ent and adverse. Therefore, Attorney Y’s representation of both clients would
cause his representation of one client to be directly adverse to that of the other
in violation of Rule 5.1(b). For example, Attorney Y’s advice to Insurance
Company X to pay a proposed settlement with Passenger A in such a manner
as to enable Insurance Company X to proceed against Driver B under the sub-
rogation rights provided in G.S. §20-279.21(4) would necessarily be adverse to
Driver B. Conversely, for Attorney Y not to so advise Insurance Company X
would be potentially adverse to that client.

Inquiry  #2:
Prior to suit, B requested Insurance Company X to pay the liability limits

to A but Insurance Company X refused to do so. Insurance Company X stat-
ed it had reserved the primary coverage for the two other injured parties. A
offered a Covenant Not to Execute Judgment in excess of insurance coverage
in return for immediate payment of the liability coverage of $25,000. Attorney
Y offered to settle the case for $75,000 but refused to tender the $25,000 lia-
bility limits and accept the Covenant from A.

Does Attorney Y have a disqualifying conflict of interest in light of these cir-
cumstances?

Opinion  #2:
Yes. See answer to Inquiry #1. Additionally, the circumstances set out in

Inquiry #2 reveal a further conflict of interest between Insurance Company X
and Driver B. It would appear that Insurance Company X’s interest might be
best served by allocating Insurance Company X’s primary insurance policy in
such a manner as to best benefit its financial obligations under its UIM policy,
and such allocation might adversely affect Driver B’s interest by raising her per-
sonal exposure to the other claimants injured in the accident. Attorney Y would
once again be likely to have his ability to represent both clients materially
impaired in violation of Rule 5.1(b).
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RPC  155
October 29, 1993
Editor’s Note: This opinion was originally published as RPC 155 (Second
Revision).

Contingent  Fees  in  Child  Support  Cases
Opinion rules that an attorney may charge a contingent fee to collect delinquent

child support.

Inquiry:
May an attorney charge and collect a contingency fee in the amount of one-

third of the funds collected for the recovery of delinquent child support when
the custodial parent has insufficient means to defray legal expenses?

Opinion:
Yes. RPC 2. However, see Davis v. Taylor, 81 N.C. App. 42 (1986).

RPC  156
October 29, 1993
Editor’s Note: This opinion was originally published as RPC 156 (Revised).

Informing  Client  Concerning  Representation
Opinion rules that an attorney who has advised a client that he has been

retained by the client’s insurance company to represent him must reasonably inform
the client and explain the matter completely when the insurance company pays its
entire coverage and is “released from further liability or obligation to participate in
the defense” under the provisions of G.S. §20-279.21(b)(4).

Inquiry:
Attorney A was retained by Insurance Company Y to represent Defendants

L and M who are the named insureds on a policy of auto liability insurance
issued by Insurance Company Y. A suit was brought by the adverse driver.
Attorney A settled the suit for the policy limit applicable to driver’s claim and
obtained a Release and Dismissal with Prejudice as to driver’s claim against L
and M. Now Insurance Company Y has paid Plaintiff X the entire policy lim-
its applicable to Plaintiff X’s claim and has secured from Plaintiff X a Covenant
Not to Enforce Judgment against L and M. With this payment to Plaintiff X,
Insurance Company Y’s policy limits have been exhausted. The Plaintiff ’s
underinsured motorist carrier was put on notice of the proposed settlement
prior to settlement pursuant to G.S. §20-279.21(b)(4), and the underinsured
motorist carrier failed to advance payment to its insured Plaintiff X to preserve
its subrogation rights. Plaintiff X has been unable to negotiate a settlement of
her UIM claim with her UIM carrier and therefore is in the process of filing
suit so that she can recover damages from her underinsured motorist carrier. In
the case of Plaintiff X, the only action Attorney A has taken is to write a letter
to L and M advising them that suit may be filed and that Attorney A has been
retained to represent them. Suit has not been filed yet and therefore Attorney
A has not filed an answer on behalf of L and M. Insurance Company Y would
like for Attorney A to file a motion with the court when the lawsuit is filed pur-
suant to G.S. §20-279.21(b)(4) to be released from further liability or obliga-
tion to participate in the defense of the proceeding.

Can Attorney A represent Insurance Company Y and file this motion to be
released?

Opinion:
No opinion is given as to the ethics of filing a motion in a suit that has not

yet been filed. Attorney A has written L and M advising them that a suit may
be filed, and Attorney A has been retained by Insurance Company Y to repre-
sent them. However, since Insurance Company Y has paid its full limits, it is
“released from further liability or obligation to participate in the defense” of
such proceeding by G.S. §20-279.21. Under such circumstances, Attorney A
is required by Rule 6(b) to keep the client reasonably informed and to fully
explain the matter to the extent reasonably necessary to permit the client to
make informed decisions regarding this matter.

As Attorney A has written to L and M advising L and M that Attorney A
has been retained to represent them, Attorney A should promptly inform L and
M, in writing, that Attorney A will not be representing them and explain the
full provisions of the statute and the situation to the extent reasonably neces-
sary to permit the clients to make informed decisions regarding employing

Attorney A, any other attorney, or electing not to be represented in any future
lawsuits under the facts as given.

RPC  157
April 16, 1993
Editor’s Note: See Rule 1.14 of the Revised Rules for additional guidance.

Representing  a  Client  of  Questionable  Competence
Opinion rules that a lawyer may seek the appointment of a guardian for a client

the lawyer believes to be incompetent over the client’s objection.

Inquiry  #1:
Attorney A represents a client on a social security matter and determines,

from confidential communications with his client, that the client is, in the
attorney’s opinion, not competent to handle his affairs in relation to the repre-
sentation and that the client’s actions in regard to the matters involved in the
representation are detrimental to the client’s own interest. For example, the
client who sought the attorney’s assistance with receipt of benefits from the
social security administration, refuses to cash checks obtained for the client
from social security despite the client’s obvious need for financial support. The
attorney believes that either a guardian should be appointed for the client
under state law or that a representative payee should be appointed for the client
under federal social security law. The client refuses to agree for the attorney to
seek the appointment of a guardian, to seek the appointment of a representa-
tive payee, or even for the attorney to discuss this problem with the client’s fam-
ily. The attorney is of the opinion that the client lacks the capacity to form
objectives necessary for a normal attorney/client relationship.

May the attorney seek the appointment of a guardian or a representative
payee for the client?

Opinion  #1:
Yes. The Rules of Professional Conduct do not speak directly to the ques-

tion presented. There is language in the comment to Rule 2.8 concerning dis-
charge and withdrawal suggesting that where an attorney is representing a
client who is mentally incompetent she may “in an extreme case... initiate pro-
ceedings for a conservatorship or similar protection of the client.” It follows
that Attorney A may under the circumstances described seek the appointment
of a guardian or a representative payee without the client’s consent and over the
client’s objection if such appears to be reasonably necessary to protect the
client’s interests. In so doing, the attorney may disclose only her belief that
there exists a good faith basis for the relief requested and may not disclose the
confidential information which led her to conclude that the client is incompe-
tent, except as permitted or required by Rule 4(c).

Inquiry  #2:
In taking that action, may the attorney reveal confidential information so

as to establish the grounds for guardianship or representative payee status?

Opinion  #2:
See the answer to Inquiry #1.

Inquiry  #3:
If the attorney may not seek appointment of a representative payee or

guardian, must the attorney withdraw from the matter?

Opinion  #3:
See the answer to Inquiry #1.

RPC  158
April 15, 1994
Editor’s Note: This opinion was originally published as RPC 158 (Third
Revision).

Advance  Payment  of  Legal  Fees
Opinion rules that a sum of money paid to a lawyer in advance to secure pay-

ment of a fee which is yet to be earned and to which the lawyer is not entitled must
be deposited in the lawyer’s trust account.

Inquiry  #1:
Attorney A undertakes to handle a traffic matter for Client B. Client B gives

Attorney A a check for $400. They agree that $350 of that sum represents A’s
fee and the rest is to be used for costs. Attorney A and Client B have no signed
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fee agreement and there is no specific negotiation between A and B regarding
whether the fee would be refundable under any circumstances. Nevertheless,
Attorney A considers the fee as a nonrefundable “true retainer.”

Attorney A deposits Client B’s $400 check into his attorney trust account
and immediately withdraws $350 which he spends at once. Attorney A leaves
the $50 in costs in the trust account. Two days after Client B has paid Attorney
A, Client B discharges Attorney A and demands a refund of the $400. Attorney
A has done no work on the matter, except for a 20 minute initial meeting with
Client B. Attorney A gives Client B $50 only and refuses any additional refund
on the grounds that the $350 was a nonrefundable retainer.

Has Attorney A violated the Rules of Professional Conduct by immediate-
ly withdrawing the entire $350 fee from his trust account or should he have
left the fee in the account until he did more work on B’s case?

Opinion  #1:
In order for a payment made to an attorney to be earned immediately, the

attorney must clearly inform the client that it is earned immediately, and the
client must agree to this arrangement. In the instant case, it is plain that the fee
was negotiated and paid as compensation for services which were to be ren-
dered. Nothing was said by the attorney to indicate that the payment was non-
refundable or earned immediately upon payment. Therefore, despite Attorney
A’s misperception, the fee was a deposit securing the payment of a fee which
was yet to be earned. As such, it was incumbent upon Attorney A to deposit
the money in her trust account. See Rule 10.1(c)(2) and official comment. To
the extent that any portion of the fee paid in this case was unearned at the time
Attorney A was discharged, that amount should be paid back to Client B by
check drawn on the trust account. Rule 2.8(a)(3).

Inquiry  #2:
Attorney Z undertakes to handle a traffic case for Client X. Attorney Z tells

X that he will handle the entire matter for $500 and that the $500 will cover
his fees as well as any fines or costs in the case. Although Z knows generally
how much the fines and costs are in traffic cases, the amounts do vary some-
what, depending upon the judge and the facts of the particular case.
Consequently, the smaller the fine and costs, the more of the $500 which
Attorney Z gets to keep as a fee.

Does this fee arrangement violate any provision of the Rules of Professional
Conduct?

Opinion  #2:
No. Although the amount of the fee earned by Attorney Z may be partial-

ly indefinite at the time the fee is paid by Client X, the fee earned by Attorney
Z is not a contingent fee which would otherwise be prohibited in a criminal
case by Rule 2.6(c) of the Rules of Professional Conduct. In order for a fee to
be contingent, the fee received by the lawyer and the amount paid by the client
must both be contingent upon the outcome of the case. In the present case, the
amount paid by Client X remains the same whatever the amount of the fine
and whatever the costs. This type of flat charge for representation on a traffic
offense gives a client certainty as to the ultimate cost of the representation.

Inquiry  #3:
How much, if any, of the $500 must be held in Attorney Z’s trust account

until the traffic matter is resolved?

Opinion  #3:
If Attorney Z and Client X intend that the $500 represents a payment of

fees to be earned and costs, then Attorney Z must deposit the entire $500 in
the trust account. If Attorney Z and Client X agree that the payment represents
costs and a flat fee to which Attorney Z is immediately entitled, and the pay-
ment is in cash, any portion of the payment which is intended to cover costs
must be deposited in Attorney Z’s trust account and any portion of the pay-
ment which is Attorney Z’s fee must be deposited in her operating account. See
Rule 10.1(c)(2). If Attorney Z and Client X agree that the payment represents
costs and a flat fee to which Attorney Z is immediately entitled and the pay-
ment of the entire $500 is by check, the check must be deposited in Attorney
Z’s trust account and, upon ascertaining the amount of the costs or an amount
sufficient to cover the costs, Attorney Z should promptly withdraw that por-
tion that is fee and deposit it in her operating account. Rule 10.1(c)(2).
Whether the fee portion is deposited in the trust account or paid over to the

operating account, any portion of the fee which is clearly excessive may be
refundable to the client either at the conclusion of the representation or earli-
er if Attorney Z’s services are terminated before the end of the engagement.
Rule 2.6 (a). See also O’Brien v. Plumides, 79 N.C. App. 159, 339 S.E.2d 54,
cert. dismissed, 318 N.C. 409, 348 S.E.2d 805 (1986).

Inquiry  #4:
Will the answer to Inquiry #3 be any different depending upon whether

Attorney Z and Client X agree that Z’s fee is a nonrefundable retainer?

Opinion  #4:
The situation posited in Inquiry #2 does not involve a nonrefundable

retainer. See RPC 50. See also Opinion #3 above.

RPC  159
January 14, 1994
Editor’s Note: This opinion was originally published as RPC 159 (Second
Revision).

Settlement  of  Dispute  Involving  Impropriety  of  Mental  Health  Professional
Opinion rules that an attorney may not participate in the resolution of a civil

dispute involving allegations against a psychotherapist of sexual involvement with a
patient if the settlement is conditioned upon the agreement of the complaining party
not to report the misconduct to the appropriate licensing authority.

Inquiry:
Lawyer L frequently represents patients who have civil claims against psy-

chotherapists with whom they have become sexually involved. Such matters,
obviously, have implications in regard to the therapist’s license and the defense
sometimes wishes to keep the allegations confidential.

May attorneys for the plaintiff and the defendant participate in the resolu-
tion of such a matter where settlement is conditioned upon the plaintiff ’s
agreeing not to file a complaint against the defendant with the State Board of
Medical Examiners or any other appropriate licensing body?

Opinion:
No. It is unethical for the attorney for either party to participate in the res-

olution of civil claims involving allegations of sexual involvement with patients
by a psychotherapist where the settlement is conditioned upon the complain-
ing party’s agreement not to report the psychotherapist’s misconduct to the
appropriate licensing authority. See Rule 1.2(d).

RPC  160
July 21, 1994
Editor’s Note: This opinion is overruled by 2002 Formal Ethics Opinion 2.

Lawyer  as  Member  of  Hospital’s  Board  of  Trustees
Opinion rules that a lawyer whose associate is a member of a hospital’s board of

trustees may not sue the hospital on behalf of a client.

Inquiry  #1:
Attorney A is an associate (nonshareholder) in a law firm in North

Carolina. He was appointed to the board of trustees of a local hospital on
October 7, 1991, and has served as a trustee since that time. The hospital is a
public, nonprofit, charitable hospital governed by a board of trustees.

After the appointment of Attorney A as a trustee, Attorney B, a sharehold-
er in the same law firm, filed a malpractice claim against a doctor and the hos-
pital. Attorney B handled all aspects of the claim from the initial investigation
forward without discussing it with Attorney A and without any assistance from
Attorney A.

After oral discussions between Attorney A and the hospital attorney con-
cerning his firm’s involvement in the case, Attorney A wrote the hospital attor-
ney a letter in which he stated that he did not feel there was a conflict of inter-
est because he had complied with the procedures prescribed in CPR 290 . At
all times Attorney A refrained from any expression of opinion about the case,
as well as from formal or informal consideration of the matter, including any
communications with anyone at the hospital concerning the matter, and
absented himself from all hospital meetings during any discussion or vote con-
cerning the case. Attorney B reached a settlement of the case through negotia-
tions with attorneys for the doctor and the hospital.
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The hospital now has a program which began on October 1, 1990, under
which it pays a substantial portion of all malpractice claims out of hospital
funds. Prior to October 1, 1990, the hospital was insured, but had a large
deductible, and the settlement of this claim was paid entirely out of the
deductible.

With respect to any new cases that may arise, would it be ethical for
Attorney B to represent a client with a claim against the hospital, so long as
there is adherence to the procedures prescribed in CPR 290 ?

Opinion  #1:
No. Under Rule 5.1(b), an irreconcilable conflict would exist if a lawyer

who is a member of the board of trustees of a nonprofit hospital were to rep-
resent a client who is suing the board or the hospital which is managed and
controlled by that board. Rule 5.1(b). While lawyers are associated in a firm,
none of them shall knowingly represent a client when any one of them prac-
ticing alone would be prohibited from doing so by the Rules of Professional
Conduct. Rule 5.11(a) and CPR 66. RPC 53 is hereby overruled.

Other prior ethics opinions which appear to be in conflict with this opin-
ion are distinguishable. CPR 290 allows a lawyer to appear before a govern-
ment board upon which a lawyer from his or her firm is a member provided
four specified steps are taken to insulate the attorney board member from the
board’s consideration of the particular matter. See also CPR 327. RPC 130
allows a law firm to accept employment on behalf of a governing board upon
which its partner sits provided the representation is otherwise lawful and cer-
tain steps are taken to insulate the attorney board member from the decision.
None of these prior opinions involve the representation of a client whose inter-
ests are directly adverse to those of the board and who is filing a lawsuit against
the board upon which the attorney board member sits. CPR 290 and CPR 327
are unchanged by this opinion and remain in effect.

In reliance on RPC 53, lawyers have undertaken to represent clients in lit-
igation or other adversarial proceedings filed against a board upon which a
member of their law firm serves. To require lawyers who have relied upon RPC
53 to withdraw from the representation of a client in the midst of an adversar-
ial proceeding or litigation would work a hardship upon the client. Therefore,
this opinion shall be applied prospectively. Lawyers may continue to represent
clients in litigation or other adversarial proceedings which were filed as of the
effective date of this opinion despite service by another lawyer from the same
firm on the board. However, the procedures for removing the attorney board
member from involvement in the case set forth in CPR 290 must be observed.
This opinion shall apply to the representation of clients in litigation or other
adversarial proceedings against a board upon which a member of the firm
serves which are filed on or after the effective date of the opinion.

Inquiry  #2:
If the answer to Inquiry #1 is “no,” is it permissible under any circum-

stances for Attorney A to sit on the hospital board and for Attorney B at the
same time to handle the malpractice case against the hospital?

Opinion  #2:
See the answer to Inquiry #1 above.

Inquiry  #3:
Finally, would it make any difference in the answers to Inquiries #1 and #2

if Attorney A were a shareholder in the firm rather than an associate?

Opinion  #3:
No.

RPC  161
April 15, 1994
Editor’s Note: This opinion was originally published as RPC 161 (Revised).

Television  Commercials  for  Legal  Services
Opinion rules that a television commercial for legal services which fails to men-

tion that bankruptcy is the debt relief described in the commercial and which
describes results obtained for others is misleading.

Inquiry:
Attorney A advertises on television. The commercial does not mention

bankruptcy but the announcer on the commercial says “you can get financial

relief” and “you can pay your creditors as little as $25 per week pursuant to a
federal payroll deduction plan.” During the commercial, it is stated that relief
is “under 11 U.S. Code Section 109.” At the end of the commercial, no attor-
ney’s name is mentioned. Instead viewers are directed to call a telephone num-
ber which has additional recorded information about financial relief from
debts. Viewers who call this telephone number listen to a 12-minute tape
recording during which bankruptcy filing options, including bill consolidation
under Chapter 13, are discussed. Callers are advised that they have reached “the
24-hour information hotline for debt reorganization.” The 12-minute tape
does not explain the circumstances under which creditors can be paid “as little
as $25 per week” but it does state that the caller can combine “every bill...into
one low monthly payment.” Does this advertisement fall within the guidelines
set forth in the Rules of Professional Conduct?

Opinion:
No. Rule 2.2(a) allows a lawyer to advertise his services on television pro-

vided the commercials comply with Rule 2.1. Rule 2.1 prohibits false and mis-
leading communications about a lawyer’s services. A communication is false or
misleading if it omits a fact necessary to make the statement, as a whole, not
materially misleading. Rule 2.1(a). A communication is also false or mislead-
ing if it is likely to create an unjustified expectation about the results the lawyer
can achieve. Rule 2.1(b).

Under the circumstances described in this inquiry, the failure of the televi-
sion commercial to mention bankruptcy as the form of relief being described
is an omission which makes the commercial materially misleading. Moreover,
the statement in the commercial that the viewer “can pay creditors as little as
$25 per week” is inherently misleading and creates an unjustified expectation
about the results the lawyer can achieve which is not cured by the additional
information in the 12-minute tape.

Rule 2.4(c) requires that the words, “This is an advertisement for legal serv-
ices” be included at the beginning and ending of any “recorded communica-
tion from a lawyer soliciting professional employment from a prospective client
known to be in need of legal services in a particular matter and with whom the
lawyer has no family or prior professional relationship.” Viewers who call the
telephone number for additional information must be presumed to be in need
of legal services. Therefore, the recorded messages must include the statement
described in Rule 2.4(c). See RPC 115.

RPC  162
July 21, 1994
Editor’s Note: This opinion was originally published as RPC 162 (Third
Revision).

Communications  with  Opposing  Party’s  Physicians
Opinion rules that an attorney may not communicate with the opposing party’s

nonparty treating physician about the physician’s treatment of the opposing party
unless the opposing party consents.

Inquiry  #1:
Attorney A is defense counsel in a personal injury case. Through discovery,

Plaintiff, P, produces complete medical records from her attending physicians.
The records of certain of these attending physicians appear to be favorable to
the defendant and supportive of defendant’s theory of the case. Before the case
is set for trial, may Attorney A communicate with Plaintiff ’s physicians with-
out seeking the consent of Plaintiff or her counsel in order to have the physi-
cian decipher his handwriting and medical codes in the records that Attorney
A has received as a part of discovery in the civil action?

Opinion  #1:
No. Communications with Plaintiff ’s nonparty treating physician concern-

ing any aspect of the physician’s treatment of Plaintiff or the substance of the
physician’s testimony at trial is unethical as against public policy unless the
opposing party consents. See Crist v. Moffatt, 326 N.C. 326, 389 S.E.2d 41
(1990).

Note: This opinion does not address communications with treating physi-
cians in workers’ compensation cases and no opinion is thereby expressed as to
any ethical or public policy limitations on such communications. See G.S. §97-
27.
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Inquiry  #2:
Under the same circumstances outlined in Inquiry #1, may Attorney A dis-

cuss with the physician his generalized opinions without regard to the medical
treatment and medical condition of the Plaintiff at issue in the lawsuit?

Opinion  #2:
See answer to Inquiry #1.

Inquiry  #3:
After the case has been called for trial and the physician in question is sub-

poenaed as a witness for defense, may Attorney A communicate with physician
to discuss the matters set forth in Inquiries #1 and #2 above?

Opinion  #3:
See answer to Inquiry #1.

Inquiry  #4:
Under the circumstances outlined in Inquiry #3, may Attorney A commu-

nicate with physician to arrange for his witness’s appearance at the trial?

Opinion  #4:
Yes, Attorney A may communicate with the plaintiff ’s nonparty treating

physician in order to arrange the physician’s appearance at the trial as a witness.

Inquiry  #5:
Under the circumstances mentioned in Inquiry #3, may Attorney A com-

municate to physician the questions the attorney expects to pose to the physi-
cian at trial, so long as neither privileged information or responses to those
inquiries are sought from physician?

Opinion  #5:
Yes, provided the communication is in writing.

RPC  163
April 15, 1994
Editor’s Note: This opinion was originally published as RPC 163 (Revised).

Request  for  Independent  Guardian  Ad  Litem  Where  Existing  Guardian  Has
Conflict

Opinion rules that an attorney may seek the appointment of an independent
guardian ad litem for a child whose guardian has an obvious conflict of interest in
fulfilling his fiduciary duties to the child.

Inquiry  #1:
Attorney X represents A, a seventeen-year old high school student who was

injured in a motor vehicle accident at the time that she was riding in an auto-
mobile being driven by her mother, M. There is a question as to whether the
oncoming vehicle was negligent, whether M was negligent, or both. A’s father,
F, and M originally asked Attorney X to represent both M and A. Attorney X
explained that there appeared to be a conflict of interest between M and A and
that Attorney X would be willing to represent only A. M and F agreed.
Attorney X entered into a fee agreement with F signing as guardian for A. No
lawsuit has been filed at this time. After investigating the motor vehicle acci-
dent, Attorney X concluded that M was most likely negligent, although the
driver/owner of the oncoming vehicle may also have been negligent. F left a
telephone message for Attorney X indicating that he was no longer interested
in pursuing A’s claims since it appeared likely that M would be the major defen-
dant and if a judgment was entered against her, it would raise F and M’s auto-
mobile insurance rates. F did not respond to Attorney X’s request that he come
in to discuss the matter in person. Attorney X wrote to F explaining that M
and F’s insurance rates would go up if the driver of the other car made a claim
against M and, therefore, making a claim on A’s behalf would have no addi-
tional adverse effect on the family’s insurance rates. In this letter, Attorney X
told F that he believed that F and M had a moral as well as an ethical duty to
A to proceed. Attorney X believes that A’s parents are not acting in A’s best
interests. They appear to be protecting their own interests to the exclusion of
A’s interests. Having advised F that Attorney X believes that he has an ethical
and moral duty to proceed, is Attorney X’s ethical duty satisfied?

Opinion  #1:
Yes. However, on these particular facts, where F’s only stated reason for fail-

ing to pursue his daughter’s claim is the protection of the family’s automobile

insurance rates and no other concerns or contingencies have been indicated by
F, it would be permissible for Attorney X to seek the appointment of an inde-
pendent guardian ad litem to represent A’s interests. This would be consistent
with Attorney X’s primary duty to represent the interest of A, who is the real
party in interest. See CPR 15.

Inquiry  #2:
May Attorney X seek the appointment of an independent guardian ad litem

and proceed with filing suit after the independent guardian ad litem has
reviewed the case and agrees that Attorney X should proceed?

Opinion  #2:
Yes. See Opinion #1 above.

RPC  164
October 29, 1993
Editor’s note: This opinion is overruled by Rule 7.1(b).

Television  Advertising  of  Legal  Services
Opinion rules television commercials for an attorney’s services that depict fic-

tional clients and cases are misleading and prohibited.

Inquiry  #1:
Attorney A wants to advertise on television. The scripts for the commercials

are fictional and will be dramatized by actors depicting fictional clients of
Attorney A. The scripts are based on representative cases of Attorney A and
outcomes that Attorney A has achieved in actual cases. In each script, a fictional
client of Attorney A tells the viewer why he or she used Attorney A’s services
and that Attorney A achieved a good outcome for the fictional client. The fic-
tional client then recommends the service of Attorney A. Is the use of a fic-
tional script based on representative cases of Attorney A and an actor drama-
tizing the role of a satisfied client a violation of the Rules of Professional
Conduct?

Opinion  #1:
Yes. Commercial dramatizations of fictional cases are misleading commu-

nications about Attorney A and Attorney A’s services in violation of Rule 2.1.
Rule 2.1 prohibits false or misleading communications about a lawyer or the
lawyer’s services. A communication about a lawyer or the lawyer’s services is
misleading if it contains a material misrepresentation of fact or omits a fact nec-
essary to make the statement, considered as a whole, not materially misleading.
Rule 2.1(a). Viewers of Attorney A’s commercials do not know that they are
seeing actors and not Attorney A’s actual clients. Even if a viewer is astute
enough to realize the commercial contains actors, the viewer would not know
that the characters, cases and outcomes portrayed are fictional. The commer-
cials are misrepresentations of fact not only because they are dramatized by
actors but also because they do not describe or depict actual events or cases
handled by Attorney A.

Inquiry  #2:
In the event that you find a violation of the Rules of Professional Conduct,

would the use of a written disclaimer on the screen, such as “Dramatization,”
remedy such violation?

Opinion  #2:
No. See Opinion #1.

RPC  165
October 29, 1993

Providing  Confession  of  Judgment  to  Unrepresented  Adverse  Party
Opinion rules that an attorney may provide a confession of judgment to an

unrepresented adverse party for execution by that party so long as the lawyer does
not undertake to advise the adverse party or feign disinterestedness.

Inquiry:
Attorney represents the custodial parent of minor children. The noncusto-

dial spouse has agreed to pay child support in an amount equal to that deter-
mined by application of the child support guidelines promulgated pursuant to
G.S. §50-13.4(c). Attorney and custodial parent wish to have the child support
payable through the clerk of superior court. May the attorney mail a confes-
sion of judgment to the unrepresented opposing party for execution and sub-
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sequent submission to the clerk of Superior Court for endorsement and entry
of judgment?

Opinion:
Yes. A lawyer may communicate directly with an adverse party who is not

known to be represented by counsel in regard to the matter at issue. Rule
7.4(a). In order to accomplish her client’s purposes, the attorney may draft a
confession of judgment for execution by the adverse party and solicit its exe-
cution by the adverse party so long as the attorney does not undertake to advise
the unrepresented party concerning the meaning or significance of the docu-
ment or to state or imply that she is disinterested. Rule 7.4(b) and (c). The
attorney should advise the adverse party that she represents her client, that she
cannot give legal advice to the adverse party, and that the adverse party should
seek the advice of another attorney concerning whether he should sign the con-
fession of judgment. Although previous ethics opinions, CPR's 121 and 296,
have ruled that it is unethical for a lawyer to furnish consent judgments to
unrepresented adverse parties for their consideration and execution, there
appears to be no basis for such a prohibition when the lawyer is not furnishing
a document which appears to represent the position of the adverse party such
as an answer, and the lawyer furnishing a confession of judgment or consent
judgment does not undertake to advise the adverse party or feign disinterest-
edness. CPR's 121 and 296 are therefore overruled to the extent they are in
conflict with this opinion.

RPC  166
January 14, 1994

Increases  in  Lawyer’s  Hourly  Rate
Opinion rules that a lawyer may seek to renegotiate a fee agreement with a

client provided he does not abandon or threaten to abandon his client to cut his loss-
es or to coerce a higher fee.

Inquiry  #1:
Where Firm A has an existing contract with a client specifying that fees will

be based on usual hourly rates, is it ethical for Firm A to unilaterally impose
increases to its hourly rates (ranging from 5% to 10%) without securing fur-
ther consent from its client regarding these increases?

Opinion  #1:
The inquiry appears to ask for a legal construction of a fee contract with a

client and only provides an incomplete description of the contract. To the
extent that a legal construction of a fee contract is sought, this is a question of
law upon which no opinion is expressed.

There are ethical considerations raised by the inquiry. As noted in the com-
ment to Rule 2.6 of the Rules of Professional Conduct, “[a]n attorney may seek
to renegotiate his fee agreement in light of changed circumstances or for other
good cause, but he may not abandon or threaten to abandon his client to cut
his losses or to coerce an additional higher fee.” Moreover, an attorney may not
charge a clearly excessive fee under any circumstances, including renegotiation
of his fee. Rule 2.6(a).

Inquiry  #2:
If a schedule for hourly rates for each attorney has been attached to the orig-

inal engagement agreement (which includes an agreement as to fees), would it
then be ethical for Firm A to impose a unilateral increase to the hourly rates of
those attorneys listed on the schedule without securing further consent from
the client?

Opinion  #2:
See Opinion #1 above.

Inquiry  #3:
Is the answer to either (1) or (2) affected by a provision in the fee contract

that specifically gives Firm A the right to increase fees annually?

Opinion  #3:
See Opinion #1 above.

RPC  167
January 14, 1994

Receiving  Compensation  from  Potentially  Adverse  Party
Opinion rules that a lawyer may accept compensation from a potentially adverse

insurance carrier for representing a minor in the court approval of a personal injury
settlement provided the lawyer is able to represent the minor’s interests without
regard to who is actually paying for his services.

Inquiry  #1:
Attorney A frequently receives a case from an insurance adjustor who has

negotiated a settlement of a minor’s personal injury claim with the unrepre-
sented family of the minor. Typically, the insurance adjustor will request that
Attorney A obtain court approval of the settlement. Attorney A usually asks an
attorney in private practice to represent the minor and his or her parents, if
they also have a claim, in connection with a “friendly lawsuit” which is filed in
the appropriate court for judicial approval of the minor’s settlement. The attor-
ney who is representing the minor is paid directly by the insurance company
in order to avoid reducing the negotiated settlement amount. May the attor-
ney who is representing the minor and the parents accept payment from the
liability insurance company without violating any of the provisions of the Rules
of Professional Conduct?

Opinion  #1:
Yes. Rule 5.6 of the Rules of Professional Conduct allows a lawyer to be

paid from a source other than the client provided the following conditions are
met:

(a) The client consents after full disclosure; 
(b) There is no interference with the lawyer’s independence of professional

judgment or with the client-lawyer relationship; and
(c) Information relating to representation is protected as required by Rule

4.
When a lawyer undertakes to represent a minor and his or her parents

under the circumstances described in Inquiry #1, he is bound by the duty of
loyalty to represent the best interests of his clients “without regard to who is
actually paying for [his] services or the interests of such other third party or
entity.” CPR 346. If the lawyer reasonably believes the payment arrangement
will adversely affect his representation of the minor and the minor’s family, the
lawyer must decline the employment. See Rule 5.1(b)(l).

Inquiry  #2:
If it is unethical to accept a legal fee paid by the insurance company outside

of the settlement, is it ethical for the attorney representing the minor and the
parents to charge a flat rate to the family for his services in aiding the approval
of the minor’s settlement and then allow the insurance company to add the
amount of that flat rate to the total settlement so that the amount received and
retained by the minor and the parents is the same as the amount for which they
originally negotiated?

Opinion  #2:
See Opinion #1 above.

RPC  168
April 15, 1994
Editor’s Note: This opinion was originally published as RPC 168 (Revised).

Waiver  of  Objection  to  a  Possible  Future  Conflict  of  Interest
Opinion rules that a lawyer may ask her client for a waiver of objection to a

possible future representation presenting a conflict of interest if certain conditions are
met.

Inquiry  #1:
The ABA recently issued Formal Opinion 93-372 allowing waivers of

future conflicts of interest under certain circumstances. The ABA Model Rules
address conflicts of interest in Model Rule 1.7. Model Rule 1.7 is substantial-
ly identical to Rule 5.1(a) and (b) of the North Carolina Rules of Professional
Conduct. Is it permissible for a North Carolina lawyer to obtain an advance
waiver of future conflicts from a client or prospective client?
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Opinion  #1:
Yes, it is permissible provided the following conditions, which are set forth

and explained in ABA Formal Opinion 93-372, are met:
1) The prospective waiver of a future conflict of interest is in writing;
2) Although the future conflict may not be known to exist at the time of

the waiver, the writing must demonstrate that the future conflict, when it aris-
es, was within the contemplation of the parties;

3) It must be patently clear that the existing representation will not be
adversely affected by the subsequent representation; and

4) The subsequent representation will not result in disclosure or use of
information imparted by the client in the representation existing at the time of
the waiver, or any subsequent representation of that client.

ABA Formal Opinion 93-372 is hereby adopted by reference.

Inquiry  #2:
If a waiver of future conflicts of interest is obtained from a client or a

prospective client, will it be effective?

Opinion  #2:
Yes, if the conditions set forth in Opinion #1 were met at the time the writ-

ten waiver was executed and, if a conflict subsequently arises, the conflict was
contemplated by the parties at the time the written waiver was executed, the
existing representation will not be adversely affected by the subsequent repre-
sentation, and the subsequent representation will not result in the disclosure or
use of confidential information of the client giving the waiver.

RPC  169
January 14, 1994

Providing  Client  with  Copies  of  Documents  from  the  File
Opinion rules that a lawyer is not required to provide a former client with

copies of title notes and may charge a former client for copies of documents from the
client’s file under certain circumstances.

Inquiry  #1:
Attorney represented Ex-client on a number of real estate transactions prior

to the termination of the employment. Attorney provided Ex-client with the
original documents or copies of most of the pertinent documents at the time
of the closing for each real estate transaction. All of the real estate transactions
Attorney handled for Ex-client were completed and Attorney no longer repre-
sents Ex-client. Ex-client has asked Attorney to provide him with copies of the
documents in his closed real estate files. Attorney has provided Ex-client with
copies of deeds, maps, title opinions, title insurance policies, correspondence
and all of the significant information regarding the purchases and the loans for
Ex-client’s respective properties. He has not provided Ex-client with copies of
his title notes. Attorney considers his title notes to be work product which
often involves using base title notes for subdivisions or title notes from other
files as well as the conveyance list files maintained by Attorney’s law firm. Is
Attorney ethically required to provide Ex-client with a copy of the title notes
for the properties?

Opinion  #1:
No. Although Rule 2.8(a)(2) requires a lawyer to deliver to a former client

“all papers ...to which the client is entitled,” the comment to the rule notes that
“[t]he lawyer’s personal notes...need not be released.” See also CPR 3.

Inquiry  #2:
If Attorney does not condition the delivery of the copies to Ex-client on the

payment of his bill for prior legal services, may Attorney charge Ex-client for
the copies he delivers to Ex-client of documents which Attorney had already
provided to Ex-client at the time of the closings?

Opinion  #2:
Yes. When Attorney delivered the original documents to Ex-client at the

time of the closings for the real estate transactions, he fulfilled the requirements
of Rule 2.8 (a)(2). If Attorney kept copies of these original documents,
Attorney may charge Ex-client for any additional copies which Attorney makes
for Ex-client but attorney may not condition the delivery of these copies to Ex-
Client on the payment of his bill for legal services. If Attorney retained in his
office files any original documents from Ex-client’s real estate transactions,

Attorney must bear the cost of making copies for Ex-client until such time as
he delivers the original documents to Ex-client.

RPC  170
April 15, 1994
Editor’s Note: This opinion was originally published as RPC 170 (Revised).

Joint  Representation  of  Injured  Party  and  Medical  Insurance  Carrier  Holding
Subrogation  Agreement

Opinion rules that a lawyer may jointly represent a personal injury victim and
the medical insurance carrier that holds a subrogation agreement with the victim
provided the victim consents and the lawyer withdraws upon the development of an
actual conflict of interest.

Inquiry  #1:
Attorney A represents Victim B with respect to her personal injury claim.

Carrier C provides health insurance benefits under an ERISA health insurance
plan. Victim B has signed a “subrogation authorization form” for Carrier C
which purports to give Carrier C the right to seek reimbursement directly from
Tortfeasor D for benefits paid on behalf of Victim B because of her injuries.
For purposes of effecting this recovery from Tortfeasor D, Carrier C wants to
retain Attorney A to also represent Carrier C. May Attorney A represent both
Victim B and Carrier C?

Opinion  #1:
Yes, if Attorney A reasonably believes the representation will not be adverse-

ly affected and the client consents after full disclosure of the implications of the
common representation. Rule 5.1(b).

Inquiry  #2:
If so, what must Attorney A do if an actual conflict of interest arises in rep-

resenting both parties?

Opinion  #2:
Attorney A has a continuing obligation to evaluate the situation and must

withdraw from the representation of both parties upon the development of an
actual conflict of interest, unless one party consents, after full disclosure, to
Attorney A’s continued representation of the other party. Rule 5.1(c) and Rule
5.1(d).

Inquiry  #3:
Is there any way, by advance agreement with Carrier C or otherwise, for

Attorney A to ethically continue representing Victim B in the event that a con-
flict of interest arises?

Opinion  #3:
Yes, provided the four conditions for a waiver of a future conflict of inter-

est set forth in RPC 168 are met at the time that a conflict arises. See Rule
5.1(c).

RPC  171
April 15, 1994
Editor’s Note: This opinion was originally published as RPC 171 (Revised).

Tape  Recording  Conversation  with  Opposing  Lawyer
Opinion rules that it is not a violation of the Rules of Professional Conduct for

a lawyer to tape record a conversation with an opposing lawyer without disclosure
to the opposing lawyer.

Inquiry:
Is it unethical for an attorney to make a tape recording of a conversation

with an opposing attorney regarding a pending case without disclosing to the
opposing attorney that the conversation is being recorded?

Opinion:
No, it would not be a violation of the Rules of Professional Conduct.

However, as a matter of professionalism, lawyers are encouraged to disclose to
the other lawyer that a conversation is being tape recorded.



The 2004 North Carolina State Bar Lawyer’s Handbookpage 212

RPC  172
April 15, 1994

Representation  of  Insured  on  Compulsory  Counterclaim
Opinion rules that an attorney retained by an insurance carrier to defend an

insured has no ethical obligation to represent the insured on a compulsory counter-
claim provided the attorney apprises the insured of the counterclaim in sufficient
time for the insured to retain separate counsel.

Inquiry  #1:
Motor vehicle liability insurance carrier hires Defense Counsel to represent

its insured, A, who has been sued for motor vehicle negligence. There is a com-
pulsory counterclaim which could be made on behalf of A. Is it ethical for
Defense Counsel to answer the complaint, omit the compulsory counterclaim
and advise A of the need to retain separate counsel at A’s expense in order to
prosecute the claim within the 30 day amendment period provided by Rule 15
of the Rules of Civil Procedure?

Opinion  #1:
No. There are two separate aspects of the representation of A in this fact sit-

uation. One is the defense of A and the other is the representation of A on the
counterclaim. The defense of A is governed by the insurance agreement, the
Rules of Professional Conduct, and the ethics opinions adopted by the State
Bar. By paying premiums for insurance, A purchased indemnity coverage for
liability claims and a legal defense. A did not contractually acquire a right to
have a claim prosecuted on his or her behalf. That is a matter which is up to A
to negotiate with counsel of A’s choice. A may negotiate with Defense Counsel
to represent A on the counterclaim and Defense Counsel may choose to rep-
resent A on the counterclaim if Defense Counsel reasonably foresees no con-
flict of interest. Defense Counsel is under no ethical obligation to assert a com-
pulsory counterclaim on behalf of A. Having been retained to defend A, how-
ever, it is incumbent upon Defense Counsel to take reasonable steps to apprise
A of the compulsory nature of the counterclaim prior to the filing of the answer
to the complaint and in sufficient time for A to negotiate the prosecution of
the counterclaim with Defense Counsel or for A to retain separate counsel to
prosecute the counterclaim in concert with Defense Counsel’s defense of the
claim.

Inquiry  #2:
May Defense Counsel fulfill his ethical obligations to A by drafting the

counterclaim and including it in the answer on the condition that A sign the
pleading as “pro se counterclaimant” and with the understanding that Defense
Counsel will not represent A on the counterclaim?

Opinion  #2:
Yes, if Defense Counsel does not wish to represent A on the counterclaim

and A cannot find separate counsel to prosecute the counterclaim.

RPC  173
April 15, 1994

Advancing  Funds  to  Client  to  Post  Bond
Opinion rules that a lawyer who represents a client on a criminal charge may

not lend the client the money necessary to post bond.

Inquiry:
Attorney A represents Client B who is charged with assault on a female. In

light of G.S. §15A-541 and Rule 5.3(b) of the Rules of Professional Conduct,
may Attorney A ethically lend Client B the sum necessary for Client B to post
a cash bond?

Opinion:
No. Rule 5.3(b) prohibits a lawyer from advancing or guaranteeing finan-

cial assistance to his client while representing the client in connection with con-
templated or pending litigation. Although the Rule contains an exception
allowing a lawyer to advance the expenses of litigation provided the client
remains ultimately liable for such expenses, lending a client the funds necessary
to post a cash bond does not fall within this exception and is contrary to the
policies prohibiting conflicts of interest and solicitation which underlie Rule
5.3(b). A lawyer who lends a client the funds to post a bond has a vested inter-

est in seeing that the client is apprehended if he or she flees the jurisdiction.
This creates a conflict of interest for the lawyer between his professional respon-
sibilities to his client and his personal interests. Also, there is a strong likelihood
that a lawyer could solicit clients by suggesting that he is willing to lend a crim-
inal defendant bond money in order to solicit the defendant’s criminal case.

Whether lending a client the funds to post a bond is a violation of G.S.
§15A-541 is a question of law upon which the State Bar has no authority to
rule.

RPC  174
April 15, 1994

Fees  for  the  Collection  of  “Med-PPay”
Opinion rules that a legal fee for the collection of “med-pay” which is based upon

the amount collected is unreasonable.

Inquiry:
Lawyer B charges $150.00 to collect up to $2000.00 due to a client under

the medical payments provisions (or “med-pay” provisions) of the client’s lia-
bility insurance policy. He charges $250.00 to collect a client’s med-pay if the
med-pay is $2000.00 or more. Is it ethical for Lawyer B to charge a sliding fee
for the collection of med-pay?

Opinion:
No. RPC 35 ruled that a lawyer may not charge a contingent fee to collect

med-pay because with most med-pay claims there is no risk that the insurance
company will refuse payment and there is no dispute as to the amount due to
the claimant. Therefore, such contingent fees are unreasonable, in violation of
Rule 2.6(a), because “[t]he element of risk which is necessary to justify the typ-
ically elevated contingent fee is not present.” Unless there exists a significant
risk that a med-pay claim will not be paid, it is unreasonable for a lawyer to
charge a fee for collecting med-pay which is not related to the cost to the lawyer
of providing the service. A sliding fee for collecting med-pay claims is based
upon the amount of the claim and not upon the cost to Lawyer B to provide
the service. Such a fee structure is unreasonable in violation of Rule 2.6(a).

RPC  175
January 13, 1995
Editor’s Note: This opinion was originally published as RPC 175 (Revised).

Reporting  Child  Abuse
Opinion rules that a lawyer may ethically exercise his or her discretion to decide

whether to reveal confidential information concerning child abuse or neglect pur-
suant to a statutory requirement.

Inquiry  #1:
RPC 120 was adopted by the Council of the State Bar on July 17, 1992.

The opinion provides that a lawyer may, but need not necessarily, disclose con-
fidential information concerning child abuse pursuant to a statutory require-
ment set forth in G.S. §7A-543 et seq. In 1993 the North Carolina General
Assembly amended G.S. §7A-543 and G.S. §7A-551. G.S. §7A-543 now gen-
erally provides that as follows:

...any person or institution who has cause to suspect that any juvenile is
abused, neglected, or dependent...or has died as a result of maltreatment
shall report the case of that juvenile to the director of the Department of
Social Services in the county where the juvenile resides or is found.

G.S. §7A-551 now generally provides as follows:
...[n]o privilege shall be grounds for any person or institution failing to

report that a juvenile may have been abused, neglected or dependent,
even if the knowledge or suspicion is acquired in an official professional
capacity, except when the knowledge or suspicion is gained by an attor-
ney from that attorney’s client during representation only in the abuse,
neglect or dependency case.

Does Rule 4 of the Rules of Professional Conduct require an attorney report
his or her suspicion that a child is abused, neglected or dependent to the local
Department of Social Services (DSS) if the information giving rise to the sus-
picion was gained during a professional relationship with a client, which is not
for the purpose of representing the client in an abuse, neglect or dependency
case, and the information would otherwise be considered confidential infor-
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mation under Rule 4?

Opinion  #1:
No. Rule 4(b) prohibits a lawyer from revealing the confidential informa-

tion of his or her client except as permitted under Rule 4(c). Rule 4(c) includes
a number of circumstances under which a lawyer “may reveal” the confidential
information of his or her client. Subsection (3) of Rule 4(c) allows a lawyer to
reveal confidential information “when... required by law or court order.”

The rule clearly places the decision regarding the disclosure of a client’s
confidential information within the lawyer’s discretion. While that discretion
should not be exercised lightly, particularly in the face of a statute compelling
disclosure, a lawyer may in good faith conclude that he or she should not reveal
confidential information where to do so would substantially undermine the
purpose of the representation or substantially damage the interests of his or her
client. See Rule 7.1(a)(3) (which prohibits actions by a lawyer which will inten-
tionally “[p]rejudice or damage his client during the course of the professional
relationship...”). For example, a lawyer may be unwilling to comply with the
child abuse reporting statute because he or she believes that compliance would
deprive a client charged with a crime of the constitutional right to effective
assistance of counsel. Under such circumstances, where a lawyer reasonably and
in good faith concludes that revealing the confidential information will sub-
stantially harm the interests of his or her client and, as a matter of profession-
al responsibility, declines to report confidential client information regarding
suspected child abuse or neglect to DSS, the failure to report will not be
deemed a violation of Rule 1.2(b) and (d) (respectively defining misconduct as
committing a criminal act and engaging in conduct prejudicial to the admin-
istration of justice) or Rule 7.2(a)(3) (prohibiting a lawyer from concealing that
which he is required by law to reveal). It is recognized that the ethical rules may
not protect a lawyer from criminal prosecution for failure to comply with the
reporting statute.

Inquiry  #2:
Is it ethical for a lawyer to reveal confidential information of a client regard-

ing suspected child abuse or neglect to DSS pursuant to the requirements of
the child abuse reporting statute?

Opinion  #2:
Yes, a lawyer may ethically report information gained during his or her pro-

fessional relationship with a client to DSS in compliance with the statutory
requirement even if to do so may result in substantial harm to the interests of
the client. Rule 4(c)(3).

Note: The foregoing opinion is limited to the specific inquiries set out therein. It
should not be read to stand for the general proposition that an attorney’s good faith
is a bar to a disciplinary proceeding based upon the attorney’s violation of a statute.

RPC  176
July 21, 1994

Conflict  of  Interest  Involving  a  Legal  Assistant
Opinion rules that a lawyer who employs a paralegal is not disqualified from

representing a party whose interests are adverse to that of a party represented by a
lawyer for whom the paralegal previously worked.

Inquiry:
Attorney A had two full-time staff members: a receptionist/secretary and a

paralegal/secretary (“Paralegal”). Paralegal’s normal duties included working on
personal injury actions and real estate matters. On occasion, Paralegal helped
with domestic actions. While Paralegal was employed by Attorney A, Attorney
A represented Client A in a domestic matter. Paralegal denies working on the
case on a regular basis while she was employed by Attorney A. Paralegal also
denies having any knowledge of the specific facts of the case. Attorney A con-
tends that Paralegal was substantially involved in assisting in the representation
of Client A and was privy to confidential information regarding Client A. It is
clear that Paralegal had some exposure to the case while employed by Attorney
A.

After the employment of Paralegal was terminated by Attorney A, Paralegal
went to work for Attorney B in another law firm. Attorney B represents Client
B in the same domestic action in which Attorney A represents Client A.

Attorney A has requested that Attorney B withdraw from the representation

of Client B because of Paralegal’s prior involvement in the action. Should
Attorney B withdraw from the representation of Client B?

Opinion:
No, Attorney B may continue to represent Client B in the case and may

continue to employ Paralegal. The imputed disqualification rules contained in
Rule 5.11 of the Rules of Professional Conduct do not apply to nonlawyers.
However, Attorney B must take extreme care to ensure that Paralegal is totally
screened from participation in the case even if Paralegal’s involvement in the
case while employed by Attorney A was negligible. See RPC 74. This require-
ment is consistent with a lawyer’s duty, pursuant to Rule 3.3(b), to make rea-
sonable efforts to ensure that the conduct of a nonlawyer over whom the lawyer
has direct supervisory authority is compatible with the professional obligations
of the lawyer including the obligation to avoid conflicts of interest and to pre-
serve the confidentiality of client information.

RPC  177
July 21, 1994

Representation  of  Insured,  Insurer,  and  UIM  Carrier
Opinion rules that an attorney may represent the insured, his liability insurer,

and the same insurer relative to underinsured motorist coverage carried by the plain-
tiff if the insurer waives its subrogation rights against the insured and the plaintiff
executes a covenant not to enforce judgment.

Inquiry  #1:
Attorney A is retained by Insurance Company to represent Defendant M

in an automobile negligence lawsuit under its policy with Defendant M which
provides him with liability coverage. Attorney A makes an appearance in the
lawsuit on behalf of Defendant M, files responsive pleadings and discovery, and
otherwise actively defends Defendant M.

Insurance Company also provides underinsured motorist coverage for
Plaintiff. Insurance Company tenders its liability coverage limits to Plaintiff
pursuant to G.S. §20-279.21(b)(4) and waives all subrogation rights against
Defendant M. In addition, Plaintiff agrees to execute a covenant not to enforce
judgment against Defendant M. The lawsuit initiated by Plaintiff against
Defendant M will continue so that Plaintiff can recover UIM proceeds from
Insurance Company.

After tender of Insurance Company’s liability limits, can Attorney A remain
in the case as attorney for Insurance Company and protect Insurance
Company’s interests under its UIM coverage in the lawsuit, with Defendant
M’s consent, since Defendant M has no personal exposure?

Opinion  #1:
Yes. Rule 5.1(b). RPC 154, also involving an automobile negligence case,

addressed the question of whether a lawyer may represent both the defendant,
under an insurance company’s liability policy with the defendant, and the same
insurance company under its UIM policy with the plaintiff. The opinion noted
that the provisions of G.S. §20-279.21(b)(4) give certain subrogation or
assignment rights to an UIM insurer against the owner, operator or maintain-
er of an underinsured vehicle. Therefore, RPC 154 held that an attorney rep-
resenting both parties would have a disqualifying conflict of interest because
the subrogation or assignment rights of the insurance company would cause
the interests of the defendant and the insurance company under its UIM pol-
icy to be materially different and adverse. See also, RPC 110. 

In the instant inquiry, Defendant M has no personal liability because
Insurance Company has waived its right of subrogation against Defendant M,
and Plaintiff has executed a covenant not to enforce judgment against
Defendant M. The interests of Defendant M and Insurance Company are not,
therefore, adverse, and Attorney A would not be likely to have his ability to rep-
resent both parties materially impaired in violation of Rule 5.1(b).

Inquiry  #2:
If the answer to Inquiry #1 is affirmative, must a motion be filed and an

order entered relieving Attorney A of his duty to defend Defendant M and sub-
stituting him as attorney of record for Insurance Company?

Opinion  #2:
No opinion is given with regard to whether any changes in the nominal

appearance of Attorney A in the lawsuit need to be made, or with regard to the
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procedural requirements under G.S. §20-279.21(b)(4) for making an appear-
ance in the lawsuit on behalf of Insurance Company as the UIM insurer.
However, if Insurance Company elects, pursuant to the provisions of G.S. §20-
279.21, to appear in the action in its own name as the UIM insurer and to be
released from further liability or obligation to participate in the defense of
Defendant M, Attorney A must comply with the requirements of the statute
with regard to apprising Defendant M “of the nature of the proceeding and
[giving him] the right to select counsel of his own choice to appear in the
action on his separate behalf.” Attorney M must explain the nature of the pro-
ceedings to the extent reasonably necessary to permit Defendant M to make an
informed decision with regard to individually retaining another lawyer to rep-
resent him or electing not to be represented in the lawsuit. RPC 156.

RPC  178
October 21, 1994
Editor’s Note: This opinion was originally published as RPC 178 (Revised).

Release  of  Client’s  File
Opinion examines a lawyer’s obligation to deliver the file to the client upon the

termination of the representation when the lawyer represents multiple clients in a
single matter.

Inquiry  #1:
Attorney represented Client A on complicated litigation which resulted in

the settlement and voluntary dismissal of all claims. Numerous documents
were filed with the court and exchanged between the adverse parties. Client A
agreed to reimburse Attorney for all out-of-pocket expenses associated with the
representation. After the settlement agreement was signed, Client A obtained
new counsel who required Client A to sign a release requesting Client A’s file
from Attorney. The release provides that only authorized out-of-pocket expens-
es will be reimbursed. Client A then requested a copy of the entire file from
Attorney but refused to authorize Attorney to incur any out-of-pocket expens-
es. Is Attorney ethically required to incur the expense of copying the seven car-
tons of papers which constitute the file when Client A agreed to pay for the
out-of-pocket expenses associated with the representation?

Opinion  #1:
Yes, if Attorney would like to keep a copy of the documents in the file for

her own records. Rule 2.8(a)(2) of the Rules of Professional Conduct requires
a lawyer who is withdrawing from a case to deliver to the client all papers and
property to which the client is entitled. By requiring a withdrawing or dis-
missed lawyer to provide the client with all of his or her papers and property,
Rule 2.8(a)(2) recognizes that the file belongs to the client. See CPR 3, CPR
315, CPR 322 and CPR 328.

CPR 3 explains that a lawyer must provide a former client with originals or
copies of anything in the file which would be helpful to the new lawyer but
that “[t]he discharged lawyer’s notes made for his own future reference and
study and similar things not representing a completed work product need not
be turned over.”

Inquiry  #2:
If Attorney represented several other clients in the same matter in which she

represented Client A, is Attorney required to incur the expense of copying the
file for each of the several clients she represented in the litigation?

Opinion  #2:
No. Attorney must only incur the expense for making one set of copies to

keep as her own record of the file. However, if Attorney has represented mul-
tiple clients on the same matter, she may give the original file to the client that
the other clients agree should receive the original file and the other clients may
make their own arrangements to get a copy of the file. If the clients cannot
agree among themselves as to which client should receive the original file,
Attorney may give the file to the client that the majority of the clients desig-
nate as the person who should receive the file or she may retain the file until
such time as she receives a written agreement from all of the clients or a court
order indicating to whom she should give the original file.

Inquiry  #3:
Attorney is still representing a majority of the clients on the particular mat-

ter and the original file is required for the representation of the remaining

clients. If Client A decides to obtain new legal counsel, is Attorney required to
incur the expense of copying the file for Client A?

Opinion  #3:
No. She must give Client A a reasonable opportunity to make copies of the

materials in the file but does not have to do so at her own expense. However,
any original documents in the file that relate solely to Client A must be given
to Client A. If those original documents are not given to Client A, Attorney
must make a copy for Client A at Attorney’s expense and, until the original is
provided to Client A, Attorney must provide and pay for copies of the original
document requested by Client A. See RPC 169.

Inquiry  #4:
Who is entitled to retain the original documents procured, filed, or

exchanged on behalf of all the clients?

Opinion  #4:
See Opinion #2 above. If the clients cannot agree who should get custody

of the file, Attorney must give each client a reasonable opportunity to copy the
materials in the file at his or her own expense. Attorney may withhold the
delivery of the original file to one of the clients until she receives a court order
or written agreement of the clients indicating that the original file may be
released to a designated individual.

Inquiry  #5:
If Attorney delivered original documents, but not the entire file, to Client

A during the course of the representation, has she fulfilled the requirement
under Rule 2.8(a)(2) to deliver the file to the client so that she may charge
Client A for additional copies of these original documents?

Opinion  #5:
When Attorney delivered original documents to Client A during the course

of the representation, she fulfilled the requirements of Rule 2.8(a)(2) with
regard to the delivery of those original documents. See RPC 169. If Attorney
kept copies of the original documents, Attorney may charge Client A for any
additional copies of those documents which Attorney makes for Client A, but
Attorney may not condition the delivery of these copies upon the payment of
her bill for services. See RPC 169. However, to the extent that there are other
documents in the file, either originals or copies, which were not previously pro-
vided to Client A, Attorney has not fulfilled the requirement under Rule
2.8(a)(2) to deliver the entire file to the client upon the conclusion of the rep-
resentation. With regard to Attorney’s duty to deliver the file when she has
multiple clients, see Opinions #2, #3, and #4 above.

Inquiry  #6:
If the original documents were timely filed with the court or delivered to a

third party on behalf of Client A and/or the other clients, has Attorney fulfilled
the requirement under Rule 2.8(a)(2) to deliver the file to the client so that she
may charge Client A and/or the other clients for additional copies of these orig-
inal documents?

Opinion  #6:
No. See Opinion #5 above.

RPC  179
July 21, 1994

Settlement  Agreement  Restricting  a  Lawyer’s  Practice
Opinion rules that a lawyer may not offer or enter into a settlement agreement

that contains a provision barring the lawyer who represents the settling party from
representing other claimants against the opposing party.

Inquiry  #1:
Attorney A and counsel represent several plaintiffs whose civil rights and

constitutional rights were allegedly violated as a result of the conduct of defen-
dant municipality and several of its employees. During the course of litigation
and settlement negotiations, individual settlement offers are made by Attorney
B and his counsel who represent the municipality and its employees.

Attorney B submits to Attorney A a settlement agreement and release that
requires Attorney A and his counsel to join in the release and agree not to rep-
resent any potential claimants (other than those already represented by
Attorney A and counsel) who may have also been damaged by the alleged con-
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duct of the municipality. The settlement documents also contain provisions
requiring confidentiality as to the terms and content of the settlement agree-
ment and the sealing of the agreement by court order. Because the defendant
is a municipality, in order to seal what would otherwise be public records, a
court order will have to be entered pursuant to G.S. §132-1.3(b).

May Attorney A enter into such an agreement? 

Opinion  #1:
No. A lawyer may not be a party to a settlement agreement wherein he

agrees to refrain from representing other potential plaintiffs in the future. To
do so would be a violation of Rule 2.7(b) which prohibits a lawyer from enter-
ing into an agreement, in connection with the settlement of a controversy or
suit, that restricts his right to practice law. Although public policy favors set-
tlement, the policy that favors full access to legal assistance should prevail.

Nevertheless, participation in a settlement agreement conditioned upon
maintaining the confidentiality of the terms of the settlement is not unethical.
The amount and terms of any settlement which is not a matter of public record
are the secrets of a client which may not be disclosed by a lawyer without the
client’s consent. If a client desires to enter into a settlement agreement requir-
ing confidentiality, the lawyer must comply with the client’s request that the
information regarding the settlement be confidential. See Rule 4.

Inquiry  #2:
May Attorney B offer such a settlement agreement? 

Opinion  #2:
No. A lawyer may not offer a settlement agreement that contains a restric-

tion on a lawyer’s right to practice law as a condition of the agreement. See Rule
2.7(b).

Inquiry  #3:
What should Attorney A do when his client desires to accept the agree-

ment?

Opinion  #3:
Attorney A must advise his client that neither he nor Attorney B may eth-

ically participate in an agreement restricting a lawyer’s right to practice law.

Inquiry  #4:
May Attorney A withdraw with the permission of the client so that the

client may accept the monetary terms of the settlement?

Opinion  #4:
Since the participation of both the plaintiff ’s attorney and the defendant’s

attorney in such an agreement is unethical, this inquiry is moot.

Inquiry  #5:
May Attorney B settle with Attorney A’s then former client after Attorney

A withdraws?

Opinion  #5:
See Opinion #4 above.

Inquiry  #6:
May Attorney A and his client agree, as part of a settlement, not to be heard

when Attorney B seeks, at an ex parte proceeding, to seal otherwise public
records under G.S. §132-1.3(b), when Attorney A believes that there is no
apparent basis in law for requesting the sealing other than preventing a class
action or additional lawsuits?

Opinion  #6:
It is not unethical for Attorney A to agree not to be heard when Attorney

B attempts to show to the court that the requirements of the statute allowing
the sealing of the record have been met. See G.S. §132-1.3(b). It is the respon-
sibility of Attorney B to not advance claims that are unwarranted under exist-
ing law unless there is a good faith argument for an extension or modification
of existing law. See Rule 7.2(a)(2).

RPC  180
July 21, 1994
Editor’s Note: See 99 Formal Ethics Opinion 2 for additional guidance.

Communications  with  Opposing  Party’s  Physicians
Opinion rules that a lawyer may not passively listen while the opposing party’s

nonparty treating physician comments on his or her treatment of the opposing party
unless the opposing party consents.

Inquiry  #1:
Attorney A is defense counsel in a personal injury case. When the case is set

for trial, Attorney A subpoenas Plaintiff ’s treating physician (“Doctor”) for
trial. Doctor then contacts Attorney A to discuss the subpoena. Although
Attorney A asks no questions regarding Plaintiff ’s medical treatment, Doctor
begins to discuss Plaintiff ’s medical condition with Attorney A. May Attorney
A passively listen while Doctor discusses Plaintiff ’s medical treatment, or does
Attorney A have an affirmative duty to inform Doctor that he cannot partici-
pate in communications regarding the treatment of Plaintiff without Plaintiff ’s
consent other than to arrange for Doctor’s appearance at trial as a witness?

Opinion  #1:
Attorney A may not participate, either passively or actively, in communica-

tions with Plaintiff ’s nonparty treating physician concerning the physician’s
treatment of Plaintiff unless Plaintiff consents. To do so is contrary to public
policy and, therefore, unethical. See Crist v. Moffatt, 326 N.C. 326, 389 S.E.2d
41 (1990) and RPC 162. Attorney A must inform Doctor that he may not par-
ticipate in such communications.

Inquiry  #2:
After the case has been called for trial and Doctor has been subpoenaed as

a witness for the defense, may Attorney A accept medical records in the mail
directly from Doctor?

Opinion  #2:
Yes.

RPC  181
July 21, 1994

Disqualifying  Opposing  Counsel  by  Instructing  Client  to  Seek  Consultation
Opinion rules that a lawyer may not seek to disqualify another lawyer from rep-

resenting the opposing party by instructing a client to consult with the other lawyer
about the subject matter of the representation when the client has no intention of
retaining the other lawyer to represent him.

Inquiry  #1:
Attorney A meets with Client for a consultation about a family law matter.

During the consultation, Attorney A recommends that Client set up appoint-
ments with Attorney X and Attorney Y. Attorney A advises Client to discuss
his domestic case with the two other lawyers but with no intention of retain-
ing either lawyer to represent him. The sole purpose for consulting with
Attorney X and Attorney Y is to create a conflict of interest so that neither
Attorney X nor Attorney Y can represent Client’s spouse in the domestic
action. Is it ethical for Attorney A to give this advice to his client?

Opinion  #1:
No. Rule 7.2(a)(1) prohibits a lawyer from taking action on behalf of his

client “when he knows or when it is obvious that such action would serve mere-
ly to harass or maliciously injure another.” Assisting a client in creating a con-
flict of interest in order to obstruct the opposing party’s access to counsel of her
choice is action that serves merely to harass the other party and is an impedi-
ment to the right of clients freely to choose counsel.

Inquiry  #2:
Does it make a difference if Client has paid a retainer fee to Attorney A

before receiving this advice?

Opinion  #2:
No.

Inquiry  #3:
Does it make a difference if Client, and not Attorney A, raises the issue by

asking Attorney A whether he should consult with Attorney X and Attorney Y
for the purpose of preventing his spouse from hiring either lawyer?

Opinion  #3:
No. Whether the lawyer or the client first suggests this course of action, it

is unethical for a lawyer to encourage his client to seek to disqualify certain
lawyers from representing the opposing party.
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RPC  182
October 21, 1994

Disclosure  of  Client’s  Death
Opinion rules that a lawyer is required to disclose to an adverse party with

whom the lawyer is negotiating a settlement that the lawyer’s client has died.

Inquiry  #1:
Attorney is retained by Client to handle a slip-and-fall personal injury case

of questionable liability. During the course of representation, but after Client
has been treated by his doctor for injuries caused by the fall, Client dies of
AIDS. Attorney continues handling the matter without informing the tortfea-
sor’s insurance company of Client’s death. Attorney’s decision not to disclose
the death to the insurance company is based on Attorney’s belief that to do so
would undermine Client’s case. In addition, at least one of Client’s heirs
requested that Attorney not disclose the death of Client to the insurance com-
pany adjuster.

No lawsuit is ever filed, and no defense counsel is involved. Attorney nego-
tiates a settlement with the insurance company and receives two settlement
checks, both made out jointly to Attorney and the deceased Client. One check
is issued under the insurance carrier’s medical payments coverage, and the other
under its liability coverage. At no point during the course of Attorney’s repre-
sentation did the insurance adjuster question whether Client was still alive or
inquire about Client’s current condition. Attorney never made any representa-
tions to the adjuster as to Client’s current condition.

May Attorney arrange for the appointment of an administrator and have
the settlement checks endorsed and deposited into Attorney’s trust account,
pending a decision on Inquiry #2?

Opinion  #1:
No.

Inquiry  #2:
Is Attorney required to disclose Client’s death to the tortfeasor’s insurance

company?

Opinion  #2:
Yes. Rule 7.2(a)(4) prohibits a lawyer from making a false statement of law

or fact in the representation of a client. In the personal injury practice area, all
lawyer communications with insurance company officials are directed toward
the contractual resolution of a client’s claim, with the client being a party to a
contract, a Release. If the client dies, the lawyer no longer has a client. Only
when the lawyer is subsequently retained by the deceased client’s personal rep-
resentative does the lawyer have a client. The identity of the client must be dis-
closed to the insurance company officials. The lawyer may not negotiate with
insurance company officials when the lawyer has no client. To fail to disclose
the identity of the client or to negotiate without a client would be to commu-
nicate a false statement of fact.

Inquiry  #3:
If the answer to Inquiry #2 is “yes,” when must the disclosure be made?

Opinion  #3:
The lawyer must disclose the death of the client to the insurance company

before continuing negotiations.

Inquiry  #4:
Do the same ethical issues apply to each check, in light of the fact that

Client’s death from AIDS could never impact settlement of the medical pay-
ments claim?

Opinion  #4:
Yes. See Opinion #2 above.

Inquiry  #5:
Would it make any difference if the tortfeasor or the tortfeasor’s insurance

company was represented by legal counsel?

Opinion  #5:
No.

Inquiry  #6:
Would it make any difference if Client was a minor? 

Opinion  #6:
No.

RPC  183
October 21, 1994

Role  of  Legal  Assistant  in  Deposition
Opinion rules that a lawyer may not permit a legal assistant to examine or rep-

resent a witness at a deposition.

Inquiry  #1:
Is it ethical for a lawyer to permit a legal assistant to examine a witness at a

deposition?

Opinion  #1:
No. Pursuant to Rule 3.3(b) of the Rules of Professional Conduct, a lawyer

having direct supervisory authority over a nonlawyer employed by a law firm
must make reasonable efforts to ensure that the nonlawyer’s conduct is “com-
patible with the professional obligations of the lawyer.” Although several ethics
opinions have indicated that a legal assistant or paralegal may undertake to
handle certain matters such as negotiating with a claims adjuster, the opinions
have all required that the legal assistant be directly supervised by the lawyer. See
RPC 70, RPC 139, and RPC 152. In RPC 70, it is noted that “[u]nder no cir-
cumstances should the legal assistant be permitted to exercise independent legal
judgment....” In a deposition, a lawyer is required to exercise her independent
legal judgment, experience, and skill from moment to moment as she formu-
lates questions in response to the statements made by the witness, considers
objections to be made to questions, and analyzes any privilege the witness may
assert. Allowing a legal assistant to examine a witness at a deposition is aiding
the unauthorized practice of law in violation of Rule 3.1(a), may cause sub-
stantial harm to the client’s case, and is improper.

Inquiry  #2:
Is it ethical for a lawyer to permit a legal assistant to represent a witness at

a deposition who is being deposed by the opposing counsel?

Opinion  #2:
No. See Opinion #1.

Inquiry  #3:
Is it ethical for a lawyer to permit a legal assistant to represent a client who

is being deposed by an opposing counsel if the legal assistant is carefully
instructed in advance that his or her sole role is to ensure that the opposing
counsel’s examination does not go beyond specific subject matters agreed upon
in advance by the lawyer and the opposing counsel?

Opinion  #3:
No. See Opinion #1.

RPC  184
October 21, 1994

Communications  with  Physician  Performing  Autopsy
Opinion rules that a lawyer for an opposing party may communicate directly

with the pathologist who performed an autopsy on the plaintiff ’s decedent without
the consent of the personal representative for the decedent’s estate.

Inquiry  #1:
Attorney A represents Decedent’s Estate in a wrongful death case arising out

of medical malpractice. An autopsy was performed on the decedent by a
pathologist immediately following the decedent’s death upon the authorization
of the decedent’s next of kin. The autopsy was performed prior to the retention
of Attorney A to represent the Decedent’s Estate and prior to the filing of the
lawsuit.

Attorney C represents the defendant doctor and his practice group.
Attorney C would like to contact the pathologist who performed the autopsy
without informing or obtaining the permission of Attorney A or the personal
representative of Decedent’s Estate in order to discuss the pathologist’s findings
and conclusions regarding the decedent’s death. May a lawyer contact the
pathologist who performed an autopsy on a decedent whose medical treatment
while living is the subject matter of a wrongful death case without the consent
of the lawyer for the decedent’s estate or the personal representative of the
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estate?

Opinion  #1:
Yes, unless otherwise prohibited by statute or case law. The public policy of

protecting a patient’s right to privacy regarding his or her medical treatment is
furthered by the prohibition on communications with a plaintiff‘s nonparty
treating physician if the communications are by means other than the recog-
nized methods of discovery in a civil lawsuit. See Crist v. Moffatt, 326 N.C. 326,
389 S.E. 2d 41 (1990) and RPC 162. However, the public policy interest in
protecting a patient’s right to privacy about his or her medical treatment is not
relevant to an autopsy performed after the patient’s death by a physician who
is not providing the decedent with medical treatment. See Prince v. Duke
University, 326 N.C. 787 (1990).

Inquiry  #2:
Does the answer to this question change if the decedent’s autopsy was

ordered by the medical examiner rather than her next of kin?

Opinion  #2:
No. See Opinion #1 above.

RPC  185
October 21, 1994

Ownership  of  Stock  in  Title  Insurance  Agency
Opinion rules that a lawyer who owns any stock in a title insurance agency may

not give title opinions to the title insurance company for which the title insurance
agency issues policies.

Inquiry:
Attorney A has been invited to purchase shares of stock in a new North

Carolina corporation to be called “Title Agency.” Pursuant to a written con-
tract, Title Agency will be an agent of Title Insurer for the purpose of issuing
title policies and title commitments. Title Agency will do business in con-
formity with G.S. §58-27-5 and will comply with the prohibition on the unau-
thorized practice of law set forth in Chapter 84 of the General Statutes.
Attorney A will give Title Insurer title opinions regarding transactions for
which Attorney A acts as the closing lawyer. Attorney A is not an agent of Title
Insurer and will not be an employee of Title Agency or a person holding a
license pursuant to Chapter 58 of the General Statutes. Attorney A would like
to acquire stock in Title Agency without violating the requirements of CPR
101 or engaging in any other unethical conduct. What percentage of the shares
of stock of Title Agency may Attorney A acquire without violating the Rules of
Professional Conduct?

Opinion:
CPR 101 held that it is unethical for a lawyer who owns a substantial inter-

est, directly or indirectly, in a title insurance company, agency, or agent, who
acts as a lawyer in a real estate transaction insured by such title insurance com-
pany or through such agency or agent, to receive any commission, fee, salary,
dividend, or other compensation or benefit from the title insurance company,
agency, or agent, regardless of whether the ownership interest is disclosed to the
client for whom the services are performed.

CPR 101 was based on the Code of Professional Responsibility which has
been supplanted by the Rules of Professional Conduct. Rule 5.1(b) now gov-
erns potential conflicts of interest between a lawyer’s own interests and the rep-
resentation of a client. The rule disqualifies a lawyer from representing a client
if the representation of the client may be materially limited by the lawyer’s own
interests unless: 1) the lawyer reasonably believes that the representation will
not be adversely affected; and 2) the client consents after full disclosure.

CPR 101 authorized a lawyer who owns an insubstantial interest in a title
insurance agency to render title opinions to the title insurer and to receive com-
pensation from the title insurance agency in the form of dividends or other-
wise. Even an insubstantial interest in a title insurance agency, however, could
materially impair the judgment of a closing lawyer. RPC 49 addresses a closing
lawyer’s duty to his or her client when the lawyer owns shares in a realty firm
that will realize a commission upon the closing of the transaction. RPC 49
states that the conflict of interest is too great to be allowed even if the client
wishes to consent. This conflict is also present when a title agency, and, there-
fore, indirectly the closing lawyer who owns an interest in the title agency, will

receive compensation from the client as a result of the closing of the transac-
tion. The lawyer’s personal interest in having the title insurance agency receive
its compensation could conflict with the lawyer’s duty to close the transaction
only if it is in the client’s best interest.

This opinion does not prohibit a lawyer from owning stock in a publicly
traded title insurance company.

RPC  186
April 14, 1995
Editor’s Note: This opinion was originally published as RPC 186 (Revised).

Security  Interest  in  Real  Property  Which  is  Subject  of  Domestic  Litigation
Opinion rules that a lawyer who represents a client in a pending domestic action

may take a promissory note secured by a deed of trust as payment for the lawyer’s fee
even though the deed of trust is on real property that is or may be the subject of the
domestic action.

Inquiry  #1:
Client in a domestic case is without financial means to pay the entire fee

owed to her lawyer. Client offers to execute a deed of trust and promissory note
in favor of the lawyer as payment for the lawyer’s services. Generally speaking,
in a domestic case may a lawyer take a note secured by a deed of trust against
real property which is not the subject of the litigation for which the client is
being represented?

Opinion  #1:
Yes, a lawyer may take a promissory note secured by a deed of trust on real

property as payment for services rendered provided that the lawyer does not
acquire a proprietary interest in the subject matter of the litigation the lawyer
is conducting for the client in violation of Rule of Professional Conduct 5.3(a)
and further provided that the transaction is fair to the client. In evaluating the
fairness of such a transaction, the client’s sophistication, financial ability, and
the ability of the client to pay the fee by other methods must be taken into con-
sideration.

Inquiry  #2:
Generally speaking, may a lawyer handling a domestic case obtain a note

secured by a deed of trust on real property which is the subject of the litigation
for which the client is being represented?

Opinion  #2:
Yes, provided the transaction is fair to the client. Although Rule 5.3(a) pro-

hibits a lawyer from acquiring a proprietary interest in the subject matter of the
litigation the lawyer is conducting for the client, the acquisition of a deed of
trust on real property is not a proprietary interest prohibited by the rule.

Inquiry  #3:
If the answer to either Inquiry #1 or Inquiry #2 above is affirmative, under

which of the following circumstances would a lawyer be allowed to accept a
promissory note secured by a deed of trust for services rendered in a domestic
action for divorce and equitable distribution?

Inquiry  #3(a):
If the real property is marital property, may the attorney secure his or her

fee with a promissory note secured by a deed of trust against the marital prop-
erty?

Opinion  #3(a):
Yes. See Opinion #2 above.

Inquiry  #3(b):
Prior to the granting of an absolute divorce and judgment of equitable dis-

tribution, may a lawyer accept a promissory note secured by a deed of trust on
property held by the client, and his or her spouse in a tenancy by the entirety?

Opinion  #3(b):
Yes. See Opinion #2 above.

Inquiry  #3(c):
After the granting of an absolute divorce but prior to the entry of a judg-

ment of equitable distribution, may a lawyer accept a promissory note secured
by a deed of trust on marital property as payment of the legal fee?
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Opinion  #3(c):
Yes. See Opinion #2 above.

Inquiry  #3(d):
After the granting of an absolute divorce and the entry of a judgment of

equitable distribution whereunder the real property was distributed to the
client, may a lawyer accept a promissory note secured by a deed of trust on
property that was formerly marital property as payment of the legal fee?

Opinion  #3(d):
Yes. See Opinion #2 above.

Inquiry  #3(e):
Would there be a different response to any of the inquiries posed above if

the real property were not the marital property but was merely a parcel of real
property owned by the litigants?

Opinion  #3(e):
No.

Inquiry  #4:
If the real property is titled solely in the name of the client and was acquired

during the marriage, may the lawyer accept a promissory note secured by a
deed of trust on the property as payment for the legal fees under any of the fol-
lowing circumstances:

Inquiry  #4(a):
Prior to the granting of an absolute divorce and judgment of equitable dis-

tribution?

Opinion  #4(a):
Yes. See Opinion #2 above.

Inquiry  #4(b):
After the granting of an absolute divorce but prior to the entry of a judg-

ment of equitable distribution?

Opinion  #4(b):
Yes. See Opinion #2 above.

Inquiry  #4(c):
After the granting of an absolute divorce and the entry of a judgment of

equitable distribution?

Opinion  #4(c):
Yes. See opinion #2 above.

Inquiry  #5:
If the real property is titled solely in the name of the client and was acquired

before the marriage or was acquired by bequest, devise, descent, or gift during
the course of marriage, may the attorney accept a promissory note secured by
a deed of trust on the property as payment of the legal fee under the following
circumstances:

Inquiry  #5(a):
Prior to the granting of an absolute divorce and judgment of equitable dis-

tribution?

Opinion  #5(a):
Yes. See Opinion #2 above.

Inquiry  #5(b):
After the granting of an absolute divorce but prior to the entry of a judg-

ment of equitable distribution?

Opinion  #5(b):
Yes. See Opinion #2 above.

Inquiry  #5(c):
After the granting of an absolute divorce and the entry of a judgment of

equitable distribution?

Opinion  #5(c):
Yes. See Opinion #2 above.

Inquiry  #6:
Does the attorney have an ethical obligation to file the client’s lis pendens

prior to the recordation of his deed of trust?

Opinion  #6:
Yes.

Inquiry  #7:
What effect does the filing of a notice of lis pendens by either party have on

the lawyer’s deed of trust?

Opinion  #7:
It is outside the authority of the Ethics Committee to respond to a question

that seeks an opinion about the law.

RPC  187
October 21, 1994

Proprietary  Interest  in  Domestic  Client’s  Support  Payments
Opinion rules that a lawyer may not acquire a proprietary interest in the sub-

ject matter of domestic litigation by obtaining a client’s authorization to instruct the
clerk of superior court to forward the client’s support payments to the lawyer to sat-
isfy the client’s legal fees.

Inquiry:
Attorney has a fee agreement that he would like to use with his clients. In

the agreement, the client promises to pay Attorney a “nonrefundable retainer
fee” which “shall become the sole property of Attorney.” Pursuant to the agree-
ment, the services of Attorney are to be charged at $125 per hour. The retain-
er will be applied against accrued legal fees until the retainer is exhausted. The
excess amount will then be billed on a monthly basis. The agreement further
provides that in the event the legal matter is settled or there is a reconciliation
in a domestic action, Attorney shall keep the “retainer fee” unless Attorney
withdraws from the representation of the client. In the event Attorney with-
draws, the agreement provides that Attorney will be compensated for the actu-
al time spent on the legal matter at Attorney’s regular hourly rate and any por-
tion of the “nonrefundable retainer fee” in excess of this amount shall be
refunded to the client. The agreement also contains the following provision:

In matters pertaining to alimony and/or child support, in the event of
nonpayment of fees as provided in paragraph 5 herein, I hereby author-
ize Attorney to direct the clerk of superior court to forward all alimony
and/or child support payments for my benefit to the offices of Attorney
until such time as my bill is paid in full. I further authorize Attorney, or
his agent, to endorse any alimony and/or child support checks so for-
warded in my name such that said check(s) may be deposited in the bank
trust account of Attorney. Attorney and I agree that he may withdraw and
apply up to 50 percent of any such payments deposited in his trust
account for application to any past due account balance, with the balance
paid to me.

Are the provisions of the agreement in compliance with the Rules of
Professional Conduct?

Opinion:
No. The provision of the agreement authorizing the clerk of court to pay

the client’s alimony and/or child support payments directly to Attorney in the
event that the client’s legal fees are unpaid violates Rule 5.3(a) of the Rules of
Professional Conduct. This provision essentially gives Attorney a security inter-
est in the client’s child support and/or alimony payments which Attorney has
been hired to pursue. Rule 5.3(a) prohibits a lawyer from acquiring a propri-
etary interest in the subject matter of the litigation he is conducting for a client
except that he may (1) acquire a lien granted by law to secure his fee, or (2)
contract with a client for a reasonable contingent fee in civil cases. The excep-
tion allowing a lawyer to secure a fee by asserting a lien granted by law does not
apply in this situation because statutory liens do not arise by contractual agree-
ment between a lawyer and a client. See Chapter 44A. The purpose of the pro-
hibition on acquiring an interest in the subject matter of litigation is to prevent
a lawyer from having a personal financial stake in the outcome of the case
which may adversely affect the lawyer’s professional judgment. In the instant
case, Attorney’s security interest in the future child support and/or alimony
payments of his client may cloud his professional judgment with regard to the
negotiation and resolution of the domestic dispute including the issue of the
client’s right to and the amount of child support and alimony.

With regard to the other provisions of the fee contract, lawyer may charge
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a client an advance fee against which future services will be billed and may pay
the money to himself immediately if the client agrees the fee is earned imme-
diately. See RPC 158. The agreement in the present inquiry should fully dis-
close to the client and the client should explicitly agree that the advance fee
(which the agreement incorrectly describes as a “nonrefundable retainer,” see
RPC 50) will be paid to Attorney immediately and not held in Attorney’s trust
account for the possible refund of any excess balance at a later date. It should
be noted that despite the provision of the agreement stating that the excess bal-
ance will be refunded only if Attorney withdraws, if a lawyer’s services are ter-
minated, any portion of the fee that is clearly excessive may be refundable to a
client whether the fee is deposited in the trust account or the operating
account. See RPC 158.

RPC  188
January 13, 1995
Editor’s Note: This opinion was originally published as RPC 188 (Revised).
See RPC 248 for subsequent opinions on these issues.

Receipt  of  Commission  by  Relative  of  Closing  Lawyer
Opinion rules that a lawyer may close a real estate transaction brokered by the

lawyer’s spouse with the consent of the parties to the transaction.

Inquiry  #1:
Lawyer practices law with XYZ Law Firm. His wife, W, is a real estate agent

with Real Estate Agency located in a neighboring city. From time to time,
members of XYZ Law Firm have been asked to represent one of the parties to
a real estate transaction brokered by W or another realtor with Real Estate
Agency and from which W or another realtor with Real Estate Agency will
receive a commission. If all parties to the closing are made aware of the mari-
tal relationship between Lawyer and W, may Lawyer represent any party to a
real estate transaction brokered by W?

Opinion  #1:
Yes. There is no conflict of interest if a lawyer represents only the seller in a

real estate transaction brokered by his wife because the interests of the seller and
the real estate broker are the same: both want to ensure that the transaction is
consummated promptly. With regard to his representation of the buyer and/or
the lender, who are, respectively, interested in assuring that the buyer gets the
property he bargained for and the loan to the buyer is properly documented
and secured, Lawyer must first consider whether the exercise of his independ-
ent, professional judgment on behalf of his client (or clients) will be “material-
ly impaired” by his desire to advance the interests of his spouse who will receive
a valuable commission only if the transaction goes forward. Rule 5.1(b); see also
RPC 88. If Lawyer reasonably believes his judgment will not be adversely
affected by his relationship with his wife and all clients consent to Lawyer’s par-
ticipation after full disclosure of this relationship and the risks involved, Lawyer
may proceed with the representation. On the other hand, if Lawyer concludes
that his judgment on behalf of the buyer and/or the lender will be adversely
affected by his desire to financially benefit his wife, it would be a disqualifying
conflict of interest.

Inquiry  #2:
Are the other lawyers in XYZ Law Firm disqualified from representing a

party to a real estate transaction brokered by W?

Opinion  #2:
No, if Lawyer could reasonably conclude that his judgment on behalf of the

client would not be adversely affected under the circumstances and the client
consents after full disclosure, then no conflict would be imputed to the other
lawyers in XYZ Law Firm. See Rule 5.1(b) and Rule 5.11(a).

Inquiry  #3:
May Lawyer represent the parties to a real estate closing if the transaction was

brokered by a real estate agent affiliated with Real Estate Agency other than W?

Opinion  #3:
Yes. See Opinion #1 above. If Lawyer concludes that his independent pro-

fessional judgment on behalf of the buyer or lender might be affected by the
desire to benefit Real Estate Agency, with whom W is affiliated, or her fellow
real estate agent at Real Estate Agency, it would be a disqualifying conflict of

interest.

Inquiry  #4:
Real Estate Developer has been a client of XYZ Law Firm for several years

and insists that the deeds for lots in the subdivisions it is developing be pre-
pared by a member of XYZ Law Firm in order to ensure accuracy and unifor-
mity. If W brokers a transaction for a lot in one of Developer’s subdivisions,
may Lawyer or another lawyer with XYZ Law Firm prepare the deed and sale
papers for Developer?

Opinion  #4:
Yes. See Opinion #1 above.

Inquiry  #5:
In a real estate transaction under contract, but not closed, W acted as real-

tor for the seller. Before closing, legal problems relating to the land arose which
required additional legal services beyond those usually required for a standard
real estate closing. May Lawyer or another lawyer with XYZ Law Firm repre-
sent the seller on this matter?

Opinion  #5:
Yes. See Opinion #1 above.

Inquiry  #6:
W is also a paralegal and she sometimes assists her husband by performing

his clerical work at her desk at the offices of Real Estate Agency. Lawyer repre-
sents Client on her claim for damages arising out of a traffic collision with
another car. Ms. S, the driver/owner of the other automobile involved in the
accident, works as a real estate agent with W at Real Estate Agency. Lawyer has
not discussed Client’s claim with Ms. S and is negotiating only with the insur-
ance carrier. Lawyer advised Client that Ms. S works with W and offered the
names of other lawyers in the area if Client chose to get a different lawyer. Does
Lawyer need to do anything else to avoid a conflict of interest?

Opinion  #6:
Yes. Although Lawyer could reasonably conclude that his representation of

Client will not be impaired by the relationship between Ms. S and his wife, he
has a duty to ensure that the confidential information of Client is not acci-
dentally revealed to Ms. S. See Rule 4(b)(1). If W is working on any of the doc-
uments that relate to Client’s claim at her desk in the offices of Real Estate
Agency, there is a substantial risk that confidential information of Client may
be revealed to Ms. S.

RPC  189
October 21, 1994

Communications  by  DA’s  Staff  with  Unrepresented  Traffic  Violators
Opinion rules that the members of a district attorney’s staff may not give legal

advice about pleas to lesser included infractions to an unrepresented person charged
with a traffic infraction.

Inquiry:
In County X, when a citizen receives a traffic citation, he or she is often told

by the police officer or state trooper making the stop to call the district attor-
ney’s office directly in order to get the charge reduced or to get a prayer for
judgment continued. If the citizen subsequently calls or goes to the district
attorney’s office, he or she will speak with an assistant district attorney, a vic-
tim/witness coordinator, or a secretary. The member of the district attorney’s
staff counsels the citizen about pleas to lesser infractions available to the citizen
which will reduce insurance points and save the citizen money on his or her
insurance premiums. If relevant, the staff member might also give the citizen
advice about pleas that would prevent a forfeiture of the citizen’s driver’s license.
Following the discussion, a Form CR-202, from the Administrative Office of
the Courts, entering the citizen’s guilty plea to a lesser included infraction, is
prepared for the citizen. Is the practice of advising citizens as to their plea
options allowed under the Rules of Professional Conduct?

Opinion:
No. An assistant district attorney or nonlawyer member of the district attor-

ney’s staff who is supervised by the district attorney may not give legal advice
to a citizen charged with a traffic infraction who is not represented by a lawyer.
The district attorney and his or her legal staff represent the State of North
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Carolina when they negotiate a traffic citation against a citizen. Where the
interests of an unrepresented person and the interests of a lawyer’s client are in
conflict, Rule 7.4(b) and Rule 7.4(c) prohibit the lawyer from (1) giving advice
to the unrepresented person other than the advice to seek counsel and (2)
implying that the lawyer is disinterested. If the lawyer knows or should know
that the unrepresented person misunderstands the lawyer’s role, the lawyer
must make reasonable efforts to correct the misunderstanding. Rule 7.4(c). In
addition, Rule 7.3(b) imposes upon a prosecutor a special duty to advise unrep-
resented individuals who are charged in a criminal matter of the individual’s
right to obtain counsel. The district attorney and the other lawyers in his or her
office must make reasonable efforts to ensure that the conduct of nonlawyer
members of the staff is compatible with the professional obligations of the
lawyers not to give legal advice to an unrepresented citizen charged with an
infraction. See Rule 3.3(b). The foregoing opinion does not prohibit a mem-
ber of a district attorney’s staff from responding to questions from an unrepre-
sented citizen regarding the pleas the district attorney’s office would be willing
to approve.

RPC  190
October 21, 1994

Billing  for  Reused  Work  Product
Opinion rules that a lawyer who has agreed to bill a client on the basis of hours

expended may not bill the client on the same basis for reused work product.

Inquiry  #1:
A lawyer with Law Firm researched a legal issue for Client A. Client A was

billed for the work by Law Firm and paid the bill. Client B is also a client of
Law Firm. Client B’s legal matters are totally unrelated to those of Client A.
However, the legal research which was prepared for Client A is relevant to
Client B’s legal matter and if Law Firm had not previously researched the par-
ticular legal issue and preserved the prior research, it would be necessary to
research the issue again for Client B. Client B and Law Firm agreed that Client
B would be billed at an hourly rate for each hour expended by one of Law
Firm’s lawyers doing work on Client B’s behalf. May the research originally pre-
pared for Client A be reused and Client B billed for the research?

Opinion  #1:
No. A lawyer who has agreed to bill a client on the basis of hours expend-

ed does not fulfill her ethical duty if she bills the client for more time than was
actually expended on the client’s behalf.

The comment to Rule 2.6 of the Rule of Professional Conduct, the rule
that regulates legal fees, states, “[o]nce a fee contract has been reached between
attorney and client, the attorney has an ethical obligation to fulfill the contract
and represent the client’s best interest regardless of whether he has struck an
unfavorable bargain.” A lawyer also has a duty to deal honestly with clients. See
Rule 1.2(c). Implicit in an agreement with a client to bill at an hourly rate for
hours expended on the client’s behalf is the understanding that for each hour
of work billed to the client, an hour’s worth of work was actually performed. If
a lawyer who has agreed to accept hourly compensation for her work subse-
quently bills the client for reused work product, the lawyer would be engaging
in dishonest conduct in violation of Rule 1.2(c).

However, the lawyer may bill at an hourly rate for the time expended tai-
loring old work product to the needs of a new client, and the lawyer is also free,
with full disclosure, to suggest to a client that additional compensation would
be appropriate because the lawyer was able to reuse prior work product for the
client’s benefit. Moreover, it is not unethical to charge for the value of reused
work product if the original fee agreement with the client or any renegotiated
fee agreement includes the express understanding that the client will be charged
a reasonable fee, which is not based upon hourly compensation, for the reused
work product.

Inquiry  #2:
If the answer to Inquiry #1 is affirmative, may Law Firm charge Client B at

the same rate that it charged Client A for the service?

Opinion  #2:
No. See Opinion #1 above.

RPC  191
October 20, 1995
Revised January 24, 1997
Editor’s Note: RPC 191 originally became a formal opinion of the State Bar on
October 20, 1995. The opinion sets forth the duty of a closing lawyer to dis-
burse from the trust account only in reliance upon the deposit of specified
negotiable instruments which have a low risk of noncollectibility. On June 21,
1996, the North Carolina General Assembly ratified the Good Funds
Settlement Act, G.S. Chapter 45A, which became effective October 1, 1996.
The act sets forth the duty of a settlement agent for a residential real estate clos-
ing to disburse settlement proceeds from a trust or escrow account only in
reliance upon the deposit of specified negotiable instruments. There was some
inconsistency between the list of negotiable instruments against which dis-
bursement was permitted in the Act and a similar list in RPC 191. To correct
this, RPC 191was revised to reference the list of acceptable negotiable instru-
ments found in the Act. 

Disbursements  Upon  Deposit  of  Funds  Provisionally  Credited  to  Trust
Account

Opinion rules that a lawyer may make disbursements from his or her trust
account in reliance upon the deposit of funds provisionally credited to the account if
the funds are deposited in the form of cash, wired funds, or by specified instruments
which, although they are not irrevocably credited to the account upon deposit, are
generally regarded as reliable.

Introduction:
In the wake of the financial failure of an out-of-state mortgage lender, the

State Bar received numerous requests to reexamine prior ethics opinions CPR
358 and RPC 86 which permitted a lawyer to issue trust account checks
against funds which, although uncollected, were provisionally credited to the
lawyer’s trust account by the financial institution with which the trust account
was maintained. RPC 86 cautioned that the closing lawyer should disburse
against provisionally credited funds only when the lawyer reasonably believed
that the underlying deposited instrument was virtually certain to be honored
when presented for collection. Nevertheless, lawyers did accept, deposit, and
disburse against the residential loan proceeds checks of the out-of-state mort-
gage lender that failed. Some of these checks were ultimately dishonored and
charged back against the trust accounts of the closing lawyers. In the mean-
time, some trust account checks issued for the closings were presented for col-
lection and paid, resulting in the use of funds deposited by other clients to pay
the closing checks presented for payment.

Inquiry:
In the typical residential real estate closing, the lending institution that

finances the purchase of the property delivers the loan proceeds to the closing
lawyer in the form of a check drawn upon a financial institution which may or
may not be located in North Carolina. Loan proceeds are seldom delivered to
the closing lawyer in the form of wired funds. Similarly, the real estate agent
sometimes delivers the earnest money to the closing lawyer in the form of a
check drawn on his or her trust account and the buyer sometimes delivers a
personal check to the closing lawyer to cover the difference between the loan
amount and the buyer’s obligations. May a closing lawyer deposit such checks
in his or her trust account and, if the depository bank will provisionally credit
the lawyer’s trust account, immediately disburse against the items before they
have been collected?

Opinion:
Yes, but only upon the conditions set forth in this opinion.
A lawyer (1) may disburse funds from a trust account only in reliance upon

the deposit of a financial instrument specified in the Good Funds Settlement
Act, G.S. Chap. 45A (the Act), which became effective on October 1, 1996,
and the securing of provisional credit for the deposited item, and (2) as an affir-
mative duty, must immediately act to protect the property of the lawyer’s other
clients by personally paying the amount of any failed deposit or securing or
arranging payment from other sources upon learning that a deposited instru-
ment has been dishonored. It shall be unethical for a lawyer to disburse funds
from a trust account in reliance upon the deposit of a financial instrument that
is not specified in the Act, regardless of whether the item is ultimately honored
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or dishonored.
In reliance on CPR 358 and RPC 86, many closing lawyers deposit the

checks from the lender, the real estate agent, and the buyer into their trust
accounts, receive provisional credit for the items from the depository bank and
immediately disburse funds from their trust accounts in accordance with the
schedule of receipts and disbursements prepared for the closing. There is typi-
cally some delay, generally three to four days but in some instances as much as
fifteen days, between the time of the deposit of the checks of the lender, the
buyer, and the real estate agent into the lawyer’s trust account and the time
when the funds are irrevocably credited to the lawyer’s trust account by the
depository institution. Because of the time lag between the deposit and the col-
lection of the checks, the closing lawyer runs the risk that a check may be ulti-
mately dishonored and charged back against the trust account of the closing
lawyer, resulting in the use of the funds of other clients on deposit in the trust
account to satisfy the disbursement checks from the closing.

A lawyer who receives funds that belong to a client assumes the responsi-
bilities of a fiduciary to safeguard those funds and to preserve the identity of
the funds by depositing the funds into a designated trust account. Rule 10.1 of
the Rules of Professional Conduct. It is a lawyer’s fiduciary obligation to ensure
that the funds of a particular client are used only to satisfy the obligations of
that client and are not used to satisfy the claims of the lawyer’s creditors. Rule
10.1 and comment. Furthermore, Rule 10.2 of the Rules of Professional
Conduct requires a lawyer to maintain complete records of all funds or other
property of a client received by the lawyer and to render to the client appro-
priate accountings of the receipt and disbursement of any of the client’s funds
or property held by the lawyer. Rule 10.2(e) recognizes a lawyer’s obligation to
pay promptly or deliver to the client, or to a third person as directed by the
client, the funds in the possession of the lawyer to which the client is entitled.
Strictly interpreted, these rules would appear to require a lawyer not to disburse
upon items deposited in his or her trust account until the depository bank has
irrevocably credited the items to the account.

Requiring a closing lawyer to postpone disbursement until all items have
been credited to the lawyer’s trust account would result in inconvenience, delay,
and could have an adverse effect on the economy. Nevertheless, there is some
risk that certain instruments, such as ordinary commercial checks, may be
uncollectible in any given transaction. Conversely, there are financial instru-
ments that are generally regarded as extremely reliable. In fact, other state bars
that have considered the issue have held that there are certain financial instru-
ments for which the risk of noncollectibility is so slight as to make it unneces-
sary to prohibit a closing lawyer from disbursing immediately against such
items before they are collected. See Virginia State Bar Legal Ethics Opinion 183
and Rule 5-1.1(g) of the Rules Regulating the Florida Bar. Similarly, the North
Carolina Good Funds Settlement Act permits a “settlement agent,” or person
responsible for conducting the settlement and disbursement of the proceeds for
a residential real estate closing, to disburse against uncollected funds but only
if the deposited instrument is in one of the forms specified in the Act.

Notwithstanding the fact that some of the forms of funds designated in the
Act are not irrevocably credited to the lawyer’s trust account at the time of
deposit, the risk of noncollectibility is so slight that a lawyer’s disbursement of
funds from a trust account in reliance upon the deposit into the account of
provisionally credited funds in these forms shall not be considered unethical.
However, a closing lawyer should never disburse against any provisionally cred-
ited funds unless he or she reasonably believes that the underlying deposited
instrument is virtually certain to be honored when presented for collection. A
lawyer may immediately disburse against collected funds, such as cash or wired
funds, and may immediately make disbursements from his or her trust account
in reliance upon provisional credit extended by the depository institution for
funds deposited into the trust account in one or more of the forms set forth in
G.S. §45A-4.

The disbursement of funds from a trust account by a lawyer in reliance
upon provisional credit extended upon the deposit of an item into the trust
account which does not take one of the forms prescribed in the Act constitutes
professional misconduct, regardless of whether the item is ultimately honored
or dishonored. However, a lawyer who disburses in reliance upon provisional
credit extended upon the deposit of an item prescribed in the Act shall not be
guilty of professional misconduct if that lawyer, upon learning that the item has

been dishonored, immediately acts to protect the property of the lawyer’s other
clients by personally paying the amount of any failed deposit or securing or
arranging payment from sources available to the lawyer other than trust
account funds of other clients. An attorney should take care not to disburse
against uncollected funds in situations where the attorney’s assets or credit
would be insufficient to fund the trust account checks in the event that a pro-
visionally credited item is dishonored.

To the extent that CPR 358 and RPC 86 are inconsistent with this opin-
ion, they are overruled. However, there are provisions in both opinions that
remain operative. Specifically, the provision of CPR 358 that prohibits a lawyer
from disbursing against the “float” in the trust account during the time lag
between the deposit of the checks of the lender, the buyer, and the real estate
agent and the time when these items are irrevocably credited to the account
unless provisional credit for the items is extended by the depository institution
remains in effect. If provisional credit is not extended by the depository insti-
tution, the disbursing lawyer is using the funds of other clients to cover the
closing disbursements until the deposited items are collected in violation of
Rule 10.1.

It should be emphasized that this opinion shall apply to any disbursements
from the trust account against items which are not irrevocably credited to the
account upon deposit, whether such disbursements are for the purpose of clos-
ing a real estate transaction or for the purpose of concluding some other trans-
action or matter.

RPC  192
January 13, 1995

Use  of  Information  Obtained  from  Illegal  Tape  Recording
Opinion rules that a lawyer may not listen to an illegal tape recording made by

his client nor may he use the information on the illegal tape recording to advance
his client’s case.

Inquiry  #1:
Attorney represents Client W in a contested domestic matter involving alle-

gations of adultery. Client W, without the knowledge or consent of Attorney,
illegally tape records a conversation between Client W’s Spouse and Spouse’s
paramour. Attorney advises Client W that tape recording the conversation was
illegal and should not be repeated. The tape recording is inadmissible in court
but may be admitted for purposes of impeaching Spouse and his paramour.
May Attorney ethically listen to the illegal tape recording in order to be aware
of its content in the event Spouse makes a statement in court that can be
impeached with the tape recording?

Opinion  #1:
No. The tape recording is the fruit of Client W’s illegal conduct. If Attorney

listens to the tape recording in order to use it in Client W’s representation, he
would be enabling Client W to benefit from her illegal conduct. This would
be prejudicial to the administration of justice in violation of Rule 1.2(d). See
also Rule 7.2(a)(8). Attention is directed to the Federal Wiretap Act, 18 U.S.C.
Section 2510, et seq., particularly Sections 2511 and 2520, regarding criminal
penalties for endeavoring to use or using the contents of an illegal wire com-
munication.

Inquiry  #2:
If Attorney may listen to the tape recording, may he use the information

obtained from the tape recording to gather additional evidence?

Opinion  #2:
No. See opinion #1.

Inquiry  #3:
If Attorney may listen to the tape recording, may he use the information

acquired from the tape recording to form questions to be asked to Spouse and
Spouse’s paramour at the trial?

Opinion  #3:
No. See opinion #1.
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Communications  with  Uninsured  Motorist
Opinion rules that the attorney for the plaintiffs in a personal injury action aris-

ing out of a motor vehicle accident may interview the unrepresented defendant even
though the uninsured motorist insurer, which has elected to defend the claim in the
name of the defendant, is represented by an attorney in the matter.

Inquiry  #1:
Attorney A represents Plaintiffs in a civil action instituted against

Defendant for damages arising out of a motor vehicle accident. Defendant has
no motor vehicle insurance and is not represented by a lawyer. Attorney B rep-
resents the uninsured motorist insurer (“Insurer”) which is defending the claim
in the name of the defendant without being named as a party pursuant to G.S.
§279.21(b)(3)a. May Attorney A speak to Defendant without Attorney B’s
knowledge or consent?

Opinion  #1:
Yes. Rule 7.4(a) of the Rules of Professional Conduct only prohibits com-

munication with a person known to be represented by counsel in regard to the
matter in question. Although G.S. §20-279.21(b)(3)a. allows an insurer to
defend in the name of an uninsured motorist, the attorney for the insurer does
not represent that individual. For that reason, Attorney A need not obtain the
consent of Attorney B in order to interview Defendant. However, in dealing
with Defendant, who is unrepresented in this matter, Attorney A must comply
with the requirements of Rule 7.4(b) and (c) which prohibit a lawyer from giv-
ing advice to an adverse party who is not represented by a lawyer, other than
the advice to secure counsel, and also prohibits such a lawyer from stating or
implying that he or she is disinterested.

Inquiry  #2:
There is motor vehicle insurance covering the vehicle driven by Defendant

in the accident but the limits of liability are inadequate to compensate
Plaintiffs. The motor vehicle insurer providing primary liability coverage on the
underinsured vehicle driven by Defendant pays the limits of liability and, upon
application to the court pursuant to G.S. §20-279.21(b)(4), is released from
further liability and the obligation to provide a defense. Defendant is therefore
unrepresented. The underinsured motorist insurer (represented by Attorney B)
is defending the action in the name of Defendant pursuant to G.S. §20-
279.21(b)(4). May Attorney A communicate with Defendant without
Attorney B’s knowledge or consent if Plaintiffs release Defendant from per-
sonal liability?

Opinion  #2:
Yes. See opinion #1.

RPC  194
January 13, 1995

Communications  with  Unrepresented  Prospective  Defendant
Opinion rules that in a letter to an unrepresented prospective defendant in a

personal injury action, the plaintiff ’s lawyer may not give legal advice nor may he
create the impression that he is concerned about or protecting the interests of the
unrepresented prospective defendant.

Inquiry:
Plaintiff and Defendant were involved in an automobile accident. Plaintiff

retained Attorney to represent her. Attorney attempted to negotiate a settle-
ment with Defendant’s liability insurance carrier without success. Attorney
decided to file suit. Prior to filing the complaint and serving the complaint on
Defendant, Attorney wants to send Defendant, who is unrepresented, a letter.
The letter will inform Defendant that Attorney represents Plaintiff in connec-
tion with the accident and that Attorney attempted to settle the case with the
carrier. The letter will include the following statement:

Such a settlement would avoid litigation and would avoid even the pos-
sibility that you might have personal exposure for payment of part of a
judgment, should you have insufficient liability insurance to cover a judg-
ment.

The letter will also indicate that the insurance carrier either failed to nego-

tiate or was unwilling to pay what Attorney believed to be a fair settlement and
that “this means we must sue you on behalf of our client.” The letter will advise
Defendant to contact his insurance adjuster upon receiving the suit papers. The
letter will then state the following:

Please understand that nothing personal is intended by this action. It has
become necessary because we have been unable to settle the case with
your insurance carrier.

The letter will recommend that Defendant consult a lawyer of his own
choosing if Defendant has only minimum liability insurance coverage. The let-
ter will conclude with the following statement:

Although the insurance company will hire a lawyer to defend this
claim, his or her responsibility will be divided between you and the
insurance company. Sometimes, your interests and that of the insur-
ance company are not the same.

Will the content of this letter violate the Rules of Professional Conduct?

Opinion:
Yes. Rule 7.4(b) prohibits a lawyer from giving advice to a prospective

opposing party who is not represented by a lawyer, other than the advice to
secure counsel. In the letter, the advice to secure counsel is given not in an
attempt by Attorney to avoid a conflict of interest on his own part but in the
context of giving Defendant legal advice about a possible conflict of interest on
the part of any lawyer who may be retained by the insurance carrier to defend
Defendant. The letter also gives the unrepresented Defendant advice about the
effect of a settlement on his personal liability.

More problematic is the general tenor of the letter which, through numer-
ous statements such as “nothing personal is intended by this action,” implies
that Attorney is not only disinterested but he is actually concerned about and
protecting the interests of Defendant. This is a clear violation of Rule 7.4(c)
which states

...in dealing on behalf of a client with a person who is not represented by
counsel, [a lawyer shall not] state or imply that the lawyer is disinterest-
ed. When the lawyer knows or reasonably should know that the unrepre-
sented person misunderstands the lawyer’s role in the matter, the lawyer
shall make reasonable efforts to correct the misunderstanding.

RPC  195
January 13, 1995

Disclosure  of  Confidential  Information  of  Personal  Representative  of  an
Estate

Opinion rules that the attorney who formerly represented an estate may divulge
confidential information relating to the representation of the estate to the substitute
personal representative of the estate.

Inquiry  #1:
Attorney A was consulted by Widow after her husband’s death in an auto-

mobile accident. At the time of the consultation, Widow had not qualified as
personal representative of her husband’s estate. Attorney A advised Widow
about the handling of her husband’s estate, the estate’s possible liability to
another person injured in the automobile accident that killed her husband, and
how the liability of the estate might affect her and her children’s inheritance.
Widow qualified as personal representative of the estate and commenced the
administration of the estate without the assistance of Attorney A. Before the
time for filing claims against the estate expired and before the person injured
in the accident filed a claim against the estate, Widow disbursed most of the
assets of the estate to herself and her children. Ultimately, Widow was removed
as personal representative and Attorney B was appointed in her place. Attorney
B is preparing a suit against Widow and the children in which he will seek to
restore the assets of the estate. He would like to interview Attorney A about the
substance of any consultations Attorney A had with Widow and any of the
heirs regarding her duties as personal representative of her husband’s estate.
Attorney B would also like to see Attorney A’s file for Widow. Does Attorney
A have a duty of confidentiality to Widow that prohibits him from opening his
file to Attorney B and being questioned by Attorney B about the advice he gave
Widow with regard to the administration of the estate?

Opinion  #1:
Yes. At the time of her consultation with Attorney A, Widow had not qual-
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ified as personal representative. Therefore, Attorney A was not representing the
estate or the personal representative in her official capacity. Any disclosure by
Attorney A of information gained during his professional relationship with
Widow which would result in embarrassment or harm to Widow would be a
violation of Attorney A’s duty to preserve the information of his client. Rule
4(a).

Inquiry  #2:
Would the answer to inquiry #1 be different if Widow sought the legal

advice of Attorney A in her official capacity as personal representative of her
husband’s estate?

Opinion  #2:
Yes. RPC 137 states that “[i]n accepting employment in regard to an estate,

an attorney undertakes to represent the personal representative in his or her
official capacity and the estate as an entity.” If Attorney A was representing
Widow in her official capacity as the personal representative of the estate,
Attorney B, as the substitute personal representative, may consent to the release
of the file by Attorney A and the divulging of confidential communications
between Attorney A and Widow. When a lawyer represents a personal repre-
sentative of an estate in his or her official capacity, the duty of confidentiality
is owed to the personal representative acting in his or her official capacity and
to the estate itself. Whomever is serving as personal representative of the estate,
including a substitute personal representative, may consent to the disclosure of
confidential information relating to the representation of the estate and the
personal representative.

Inquiry  #3:
If Attorney A gave legal advice to Widow both personally, prior to her

appointment as personal representative, and, subsequently, as the personal rep-
resentative of the estate, would Attorney A have a duty of confidentiality pro-
hibiting him from opening the estate file to Attorney B and prohibiting him
from divulging his communications with Widow in her capacity as personal
representative of the estate?

Opinion  #3:
No. Attorney A may open the estate file to Attorney B and may divulge to

Attorney B the substance of his communications with Widow when he was
representing Widow in her capacity as personal representative. However, infor-
mation obtained from Widow during the time that Attorney A represented her
in her personal capacity would be subject to the duty of confidentiality. See
opinion #2.

RPC  196
January 13, 1995

Recovering  Legal  Fees  from  Opposing  Party
Opinion rules that a law firm may not charge a clearly excessive fee for legal rep-

resentation even if the legal fee may be recovered from an opposing party.

Inquiry:
Law Firm has considerable experience in the practice of community associ-

ation and planned community law. Over time, Law Firm has established cer-
tain fees for collection activities provided to its association clients. These col-
lection activities include the prosecution of liens, foreclosures, and bankruptcy
proceedings. Law Firm has determined that the fees it charges for these collec-
tion activities are reasonable based upon the time and labor required; the diffi-
culty of the questions involved; the skill required to perform the legal service;
the experience, reputation, and ability of the lawyers providing the services; and
the customary fee for like work in the same locality. Where possible and per-
mitted by law, Law Firm recovers attorney’s fees and expenses incurred in con-
nection with these collection activities from the responsible debtor. All fees not
recovered are paid by the client association that retained Law Firm to pursue
the action.

Manager of Association X has requested that Law Firm agree to substan-
tially increase the legal fees it charges to debtors from whom fees are recovered
and to agree not to bill Association X on cases where fees are not recovered
from the debtor. Association X would continue to pay expenses incurred by
Law Firm in connection with the collection activity. No part of the monies
recovered by Law Firm for Association X would be paid to Law Firm as a con-

tingent fee. Is this fee arrangement ethical?

Opinion:
No. Essentially, the fee arrangement requires Law Firm to offset the losses

it may realize on cases where legal fees cannot be collected from the debtor by
inflating fees in the cases where it is able to recover fees from the debtor. Rule
2.6(a) prohibits a lawyer from charging or collecting a clearly excessive fee.
Subsection (b) of Rule 2.6 sets forth certain factors to be taken into consider-
ation in determining the reasonableness of a fee including, but not limited to,
the following: (1) the time and labor required and the skill involved; (2)
whether the acceptance of particular employment will preclude other employ-
ment; (3) fees customarily charged in the same locality; (4) the results obtained;
(5) time limitations; and (6) whether the fee is fixed or contingent. If Law Firm
collects more than the fee that it has already determined to be reasonable for
the services rendered to Association X after taking into account the factors set
forth in Rule 2.6(b), Law Firm would be charging and collecting an unethical
excessive fee whether the fee is collected from Association X or an opposing
party. In addition, if Law Firm inflates its fee in a request to a court and/or a
demand to a debtor for recovery of legal fees, Law Firm would be engaging in
misrepresentation of the actual fees incurred for that particular collection
action in violation of Rule 1.2(c) which prohibits a lawyer from engaging in
conduct involving dishonesty, deceit, or misrepresentation.

RPC  197
January 13, 1995

Prosecutor’s  Duty  to  Notify  Appropriate  Persons  of  Dismissal  of  Criminal
Charges

Opinion rules that a prosecutor must notify defense counsel, jail officials, or
other appropriate persons to avoid the unnecessary detention of a criminal defen-
dant after the charges against the defendant have been dismissed by the prosecutor.

Inquiry  #1:
Defendant is being held in pretrial detention because he is unable to make

bond. He is represented by Defense Lawyer. Prosecutor files a notice of volun-
tary dismissal of all charges pending against Defendant, pursuant to G.S.
§15A-931, without placing the case on a published trial calendar. Prosecutor
has access to a list of persons held in jail and the charges under which they are
being held. This list includes an entry for Defendant. Is Prosecutor required by
the Rules of Professional Conduct to serve Defense Lawyer with a copy of the
written dismissal?

Opinion  #1:
Yes, the prosecutor is required to either serve Defense Lawyer with a copy

of the written dismissal or take other steps to notify Defense Lawyer, jail offi-
cials, or other appropriate persons in order to avoid the unnecessary detention
of Defendant.

A lawyer has a duty to avoid conduct that is prejudicial to the administra-
tion of justice pursuant to Rule 1.2(d) of the Rules of Professional Conduct.
Prosecutors have a special duty “to seek justice, not merely to convict.” See
comment to Rule 7.3. In particular, Rule 7.3(d) requires a prosecutor to make
timely disclosure to the defense of all evidence or information that tends to
negate the guilt of the accused or mitigate the offense. The spirit, if not the let-
ter of these rules, when considered in pari materia, calls for a prosecutor to take
reasonable steps to ensure that a criminal defendant is not held in jail without
charge.

Inquiry  #2:
Is Prosecutor required by the Rules of Professional Conduct to provide the

jail with a certified copy of the dismissal?

Opinion  #2:
See opinion #1 above.

Inquiry  #3:
Would the response to inquiry #2 be different if Defendant was unrepre-

sented?

Opinion  #3:
No. See opinion #1 above.
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Responsibilities  of  Stand-bby  Counsel  Upon  the  Assumption  of  the  Defense  in
a  Capital  Case

Opinion explores the ethical responsibilities of stand-by defense counsel who are
instructed to take over the defense in a capital murder case without an opportunity
to prepare.

Inquiry  #1:
Defendant chose to defend himself in the trial of a capital murder charge.

Several months prior to the trial, the court appointed Attorney A and Attorney
B as stand-by defense counsel. The stand-by counsel were present at all pretri-
al hearings. At the time of the appointment and at other points during the trial,
Attorney A and Attorney B were advised that if Defendant decided at any point
that he did not want to proceed pro se, they would take over his defense. When
Attorney A and Attorney B were advised that they could be elevated from
stand-by counsel to trial counsel for Defendant at any time, they objected
unless they would be given adequate time to prepare.

At numerous hearings prior to the trial, Defendant was offered the oppor-
tunity to have stand-by counsel take over his defense. Defendant refused each
time and proceeded to represent himself throughout the “guilt/innocence
phase” of the trial. A guilty verdict was returned by the jury. After the State
completed the presentation of its evidence during the sentencing phase and
after Defendant had called several witnesses, Defendant advised the court that
he wanted stand-by counsel to handle the presentation of the remainder of his
case. The court advised Attorney A and Attorney B to proceed with the pres-
entation of Defendant’s evidence in the sentencing phase of the trial. Attorney
B advised the court that he and Attorney A were unprepared to proceed at that
time because, in their role as stand-by counsel, they had not interviewed the
witnesses subpoenaed by Defendant nor had they had any discussions with
Defendant regarding the substantive aspects of his case. Attorney B also advised
the court that there were other aspects of the case, including appropriate
motions which might be made during the sentencing phase, which required
investigation and research. Attorney A and Attorney B filed a motion for a
three-week continuance to prepare the presentation of Defendant’s case in the
sentencing hearing, and they also filed a motion for a new sentencing hearing.

The court denied both motions. Attorney A and Attorney B made motions
to withdraw on the grounds that they could not effectively represent
Defendant without preparation. The motions to withdraw were denied.
Attorney A and Attorney B filed petitions for writs of supersedeas and man-
damus and an application for stay of proceedings with the North Carolina
Supreme Court but the Supreme Court had not ruled at the time the trial court
ordered Attorney A and Attorney B to proceed with the defense. Is it unethi-
cal for Attorney A and Attorney B to fail to present a defense in the sentencing
hearing?

Opinion  #1:
No, provided Attorney A and Attorney B made every effort to be ade-

quately prepared, but reasonably and in good faith, concluded that under the
circumstances they could not present a competent defense.

Rule 6(a)(2) of the Rules of Professional Conduct provides that a lawyer
shall not handle a legal matter “without adequate preparation under the cir-
cumstances.” The comment to Rule 6 notes “[t]he required attention and
preparation [for the competent handling of a particular matter] are determined
in part by what is at stake; major litigation and complex transactions ordinari-
ly require more elaborate treatment than matters of lesser consequence.”
Certainly the sentencing phase of a capital murder trial requires the utmost
preparation. A lawyer who is serving as stand-by counsel to a criminal defen-
dant has a duty competently to represent the defendant at the juncture in the
trial at which he is instructed to take over the defense. If that lawyer reasonably
and in good faith concludes that he has not had an adequate opportunity to
prepare under the circumstances, at a minimum he should advise the court and
request a continuance in order to have the opportunity to prepare.
Additionally, he may make a motion to withdraw from the representation. See
Rule 2.8(b)(2). If the court determines that the lawyer should proceed without
a continuance and does not allow the lawyer to withdraw, the lawyer should

exhaust all reasonably available legal procedures by which he might seek addi-
tional time to prepare. However, having exhausted such avenues, if the lawyer
continues, reasonably and in good faith, to believe that his lack of preparation
makes him incompetent to present a defense, it is not unethical for the lawyer
to decide not to present a defense. By declining to present a defense the lawyer
must not be irresponsibly abandoning his client but must believe that under
the circumstances and given the limited time available, even if he made heroic
efforts to prepare himself, he would be unable to present a competent defense.

Inquiry  #2:
After the motion for a continuance was denied, would it have been uneth-

ical for Attorney A and Attorney B to present a defense?

Opinion  #2:
No. If after being put on notice that a lawyer believes himself to be incom-

petent to proceed without additional time to prepare, the court determines that
the lawyer is adequately prepared and denies a motion to continue, it is not
unethical for the lawyer to proceed with the representation on this basis.

Inquiry  #3:
May a lawyer refuse to present a defense for a criminal defendant for the

purpose of creating grounds for a post-trial ineffective assistance of counsel
motion?

Opinion  #3:
No. A lawyer may not pursue a course of conduct that would intentional-

ly prejudice or damage his client nor may he engage in conduct that is preju-
dicial to the administration of justice. Rule 7.1(a)(3) and Rule 1.2(d). A lawyer
may not intentionally present an inadequate or ineffective defense of a crimi-
nal defendant for the primary purpose of creating error and assuring his client
a new trial.

RPC  199
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Ethical  Responsibilities  of  Court-AAppointed  Lawyer
Opinion addresses the ethical responsibilities of a lawyer appointed to represent

a criminal defendant in a capital case who, in good faith, believes he lacks the expe-
rience and ability to represent the defendant competently.

Inquiry  #1:
Attorney A was appointed by a district court judge to serve as lead counsel

in defending an indigent defendant (“Defendant”) against a charge of first-
degree murder. Attorney A is licensed to practice in North Carolina but has
limited experience in representing criminal defendants. He practices law in a
rural area without a sufficient library and other resources appropriate for the
ongoing legal research necessary for a capital case. Attorney A believes he is not
competent to represent a client in a capital murder case. He has never been on
any court list for appointment to represent indigent defendants.

Attorney A filed a motion to withdraw with the district court which advised
the court that he did not believe he was competent to provide legal represen-
tation in such a matter. After a hearing, the district court concluded that
Attorney A is competent and denied the motion to withdraw. Attorney A in
good faith still believes that he is not competent to represent Defendant. Is it
ethical for Attorney A to take additional steps to legally challenge the appoint-
ment?

Opinion  #1:
Yes. Rule 6 of the Rules of Professional Conduct provides that a lawyer shall

not handle a legal matter that he knows he is not competent to handle unless
he can associate an experienced lawyer to assist him. If a lawyer who is appoint-
ed to represent an indigent criminal defendant honestly and reasonably con-
cludes that he is not competent to represent the client, at a minimum, he has
a duty to advise the court of his perceived lack of competency, as Attorney A
did in the preceding inquiry. If the court determines that the lawyer is compe-
tent but the lawyer in good faith continues to believe that he is not competent
and his representation would be harmful to the client’s interests, it is not uneth-
ical for the lawyer to challenge the appointment by appropriate legal proce-
dures, including but not limited to, making a motion to have the appointment
set aside in superior court, filing a petition for certiorari with the appellate
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courts or appealing a contempt ruling for refusal to serve. If the lawyer con-
troverts his appointment through such legal proceedings, he must be acting in
good faith and not merely to avoid the inconvenience or expense of the
appointment. See Rule 7.2(a)(1).

Although the lawyer has an initial duty to advise the court that he believes
he is not competent to handle a matter, if the court nevertheless determines
that the lawyer is competent and refuses to release the lawyer from the appoint-
ment, it is not unethical for the lawyer to proceed with the representation on
this basis without further challenge to the appointment.

Inquiry  #2:
Is it ethical for Attorney A to refuse to serve as appointed counsel for

Defendant and accept the court’s sanction?

Opinion  #2:
Yes, if Attorney A has unsuccessfully challenged the appointment through

reasonably available legal procedures and he continues, as a matter of profes-
sional responsibility, to believe that he is not competent to serve as legal coun-
sel to Defendant, it is not unethical for Attorney A to refuse to serve and to
accept the court’s sanction. See Rule 6(a)(1).

Inquiry  #3:
Would the responses to inquiry #1 or inquiry #2 be different if Attorney A

is appointed to assist another experienced lawyer who will serve as lead coun-
sel?

Opinion  #3:
Yes. Whether Attorney A is appointed lead counsel or appointed to assist an

experienced lawyer would be relevant to the assessment of Attorney A’s com-
petency to represent Defendant. As noted in Rule 6, a lawyer may consider
himself competent to handle a legal matter he would otherwise not be compe-
tent to handle if he associates an experienced lawyer to assist him with the mat-
ter. If Attorney A is serving as “second chair” to an experienced lawyer, it would
not be reasonable for him to conclude that he is not competent to handle the
matter.

Inquiry  #4:
Attorney A’s malpractice insurer has expressed concern that Attorney A’s

representation of Defendant in the capital case may present an unreasonable
risk of exposure to a malpractice claim, particularly since it would require
Attorney A to practice in an area outside his chosen areas of concentration. If
Attorney A represents Defendant, he believes he should make a record that will
document his own lack of competence in order to preserve a due process or
other constitutional challenge to the state system of appointing attorneys for
indigent defendants charged with capital crimes. By so doing, Attorney A fears
he may be building a civil case against himself for malpractice if Defendant is
convicted of first-degree murder or some lesser charge. Does Attorney A have
a conflict of interest?

Opinion  #4:
No. The fact that Attorney A’s malpractice insurer has expressed concern

regarding Attorney A’s representation of Defendant does not create a disquali-
fying conflict of interest because Attorney A’s responsibility to his client should
not be limited or affected by his malpractice carrier’s concern. See Rule 5.1(b).
If Attorney A accepts the appointment of the court and proceeds with the rep-
resentation, Attorney A has a duty to zealously represent his client to the best
of his ability. See Canon VII. This includes taking whatever steps are necessary
to make himself competent to handle the case including, but not limited to,
attempting to associate an experienced lawyer or seeking the court appoint-
ment of an experienced lawyer to assist him, educating himself about the rele-
vant law, utilizing available resources such as the resource center in the office of
the appellate defender (which provides assistance to counsel for those accused
of capital crimes), traveling to an adequate law library, etc. Attorney A may not
pursue a course of conduct that will intentionally prejudice or damage
Defendant during the course of the professional relationship. See Rule
7.1(A)(3). This would include approaching the representation from the per-
spective that his job is to document his own incompetence.

If Attorney A represents Defendant to the best of his ability, but concludes
that he may have committed an error or errors that were prejudicial to
Defendant’s case, he must advise Defendant that mistakes were made that may

have been harmful to Defendant’s case and that it is in Defendant’s best inter-
est to consult independent counsel regarding his legal rights. See Rule
6(b)(2)(1) and (2).

Note: Whether a lawyer can be required, over his objection, to represent a crim-
inal defendant if he has not voluntarily placed his name on a list for court appoint-
ments is a legal issue which the Ethics Committee has no authority to address.
Moreover, no opinion is expressed herein as to the constitutional propriety of
appointing inexperienced lawyers to represent indigent criminal defendants in cap-
ital cases.
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Contacts  with  Clients  after  a  Lawyer  Leaves  a  Firm
Opinion rules that the lawyers remaining with a firm may contact by phone or

in person clients whose legal matters were handled exclusively by a lawyer who has
left the firm.

Inquiry  #1:
ABC Law Firm has several offices across the state. For many years, Attorney

D was the sole attorney present in ABC Law Firm’s satellite office in Little City.
While he worked for ABC Law Firm, the clients for whose matters Attorney
D was responsible were almost exclusively residents of Little City. These clients
were not referred to Attorney D by other members of ABC Law Firm nor did
the other members of ABC Law Firm assist with the representation of these
clients.

Attorney D recently resigned from ABC Law Firm in order to set up his
own law practice. He would like to telephone or go to see the clients that he
was representing at the time of his departure from ABC Law Firm in order to
inform these clients that he is no longer with the firm and to advise each client
of the client’s options with regard to the continuation of the client’s represen-
tation. May Attorney D contact these clients for this purpose?

Opinion  #1:
Yes, Attorney D may personally contact, telephone or write to the clients

for whose work he was responsible at the time of his departure from the firm.
Together with the lawyers remaining with ABC Law Firm, Attorney D has an
obligation to ensure that the representation of these clients continues despite
his departure from the firm. RPC 48. Notice, either written or in-person,
should be given to each such client informing the client of Attorney D’s depar-
ture from the firm and advising the client of the right freely to choose counsel.
Rule 6(b) of the Rules of Professional Conduct. Specifically, the client should
be advised that he or she has the option of retaining Attorney D as his or her
lawyer, requesting that another lawyer with ABC Law Firm take over the rep-
resentation, or engaging a lawyer from another firm. The notice should also
advise the client that he or she will need to instruct ABC Law Firm with regard
to the disposition of the client’s file if the client chooses to move his or her rep-
resentation to another law firm. Rule 2.8(a)(2).

The preferred method of advising clients of the departure of a lawyer or
lawyers from a law firm is by the sending of a notice upon which the remain-
ing and departing lawyers agree and which clearly informs the clients of their
right freely to choose counsel. See RPC 48.

Inquiry  #2:
May Attorney D call or personally visit clients for whose work he was

responsible while he was a lawyer with ABC Law Firm but whose representa-
tion was complete at the time of his departure from the firm if the primary pur-
pose of his contact with these former clients is to solicit employment?

Opinion  #2:
Yes. Rule 2.4(a) only prohibits in-person or live telephone contact to solic-

it professional employment from a prospective client if the lawyer has no fam-
ily or prior professional relationship with the prospective client. A “prior pro-
fessional relationship” means “that the subject attorney actually was involved in
a personal attorney-client relationship with the prospective client.” RPC 98.
Such communication should be in compliance with Rule 2.4(b) which pro-
hibits solicitation by written, recorded or in-person communications even
when not otherwise prohibited by Rule 2.4(a) if the client has made known to
the lawyer a desire not to be solicited by the lawyer or the solicitation involves
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coercion, duress, harassment, etc.

Inquiry  #3:
May the other lawyers in ABC Law Firm telephone or visit the clients

whose legal matters were being handled by Attorney D at the time of his depar-
ture in order to advise the clients of Attorney D’s departure and to discuss their
representation?

Opinion  #3:
Yes, the firm may designate a member of the firm who will be responsible

for notifying the clients of the departure of Attorney D and advising them of
the right freely to choose counsel as described in opinion #1 above.

Such verbal or written contact with these clients is not improper solicitation
of prospective clients in violation of Rule 2.4(a) or (c) because the clients are
not prospective clients of the firm. With regard to such clients, the remaining
lawyers with ABC Law Firm have an obligation to ensure that the representa-
tion of each client continues or is responsibly transferred to an outside lawyer
chosen by the client. To the extent that RPC 48 or RPC 98 imply that a mem-
ber of ABC Law Firm would be prohibited under these circumstances from
contacting any of the clients whose matters were being handled by Attorney D
at the time of his departure from the firm unless such a lawyer had a personal
professional relationship with the client, RPC 48 and RPC 98 are overruled.

Inquiry  #4:
If their purpose is to solicit professional employment, may the lawyers

remaining with ABC Law Firm telephone or visit clients for whose work
Attorney D was responsible prior to his departure from ABC Law Firm but
whose representation had ended prior to the time that Attorney D left the firm?

Opinion  #4:
Yes, provided such communication does not violate Rule 2.4(b). See opin-

ion #3.

Inquiry  #5:
May the lawyers remaining with ABC Law Firm use written, telephone or

in-person communications to solicit professional employment from a client
whose active file was being handled by Attorney D at the time of his departure
if the client has notified the firm that he or she has obtained other legal coun-
sel and no longer needs the services of the firm?

Opinion  #5:
Yes, provided such communication does not violate Rule 2.4(b). See opin-

ion #3.

RPC  201
January 13, 1995

Combining  Law  Practice  and  Work  as  Realtor
Opinion explores the circumstances under which a lawyer who is also a real

estate salesperson may close real estate transactions brokered by the real estate com-
pany with which he is affiliated.

Inquiry  #1:
Attorney A has an active real estate license and is a real estate salesman for

Real Estate Company. Attorney A’s office is located inside the offices of Real
Estate Company. From his office, Attorney A operates his law practice and sells
real estate. There is no signage on the office door for Real Estate Company or
on the exterior of the building that indicates that Attorney A operates a sepa-
rate law practice from within the offices of Real Estate Company. The same
telephone number is used for Real Estate Company and Attorney A’s law prac-
tice.

Attorney A does not separately advertise his services as a lawyer. He does
advertise and hold himself out as a lawyer in Real Estate Company’s television
and print advertisements. Real Estate Company advertises itself as providing
“full service” which includes real estate closing services. Most of Attorney A’s
legal business comes from referrals from Real Estate Company, and Real Estate
Company recommends that its customers use Attorney A to close their real
estate transactions.

May Attorney A receive a real estate sales commission on a real estate trans-
action for which he provided legal services to any party involved in the trans-
action other than Real Estate Company?

Opinion  #1:
No. Rule 5.1(b) requires a lawyer to decline to represent a client if the rep-

resentation of the client may be materially limited by the lawyer’s own interest.
If Attorney A would realize a valuable commission from the closing of a real
estate transaction, it is likely that Attorney A’s judgment on behalf of the buyer,
seller, or lender will be materially limited. CPR 307 specifically holds that a
lawyer may not certify title to property he has listed or sold. See also RPC 49.

Inquiry  #2:
May Attorney A close real estate transactions brokered by Real Estate

Company if he did not list or sell the property and he will not earn a commis-
sion from the transaction?

Opinion  #2:
Yes, provided Attorney A reasonably concludes that the exercise of his inde-

pendent, professional judgment on behalf of his clients will not be “materially
impaired” by his desire to advance the interests of Real Estate Company or his
desire to encourage future referrals. Rule 5.1(b). A lawyer is not prohibited by
the Rules of Professional Conduct from utilizing the same office for both the
practice of law and for conducting another business. See CPR 266. However,
in analyzing his ability to exercise his independent, professional judgment on
behalf of his clients, Attorney A must consider whether the location of his law
practice within the confines of the offices of Real Estate Company will affect
his professional judgment because of the close physical proximity of realtors
who are referring legal business to him. If the location of his office will affect
his professional judgment, Attorney A must either decline to represent the par-
ties to real estate transactions brokered by Real Estate Company or he must
relocate his law practice to separate offices. If Attorney A concludes that he can
manage the potential conflict of interest, the clients must also consent to the
potential conflict after full disclosure of Attorney A’s affiliation with Real Estate
Company. See Rule 5.1(b).

[Apart from the potential conflict of interest posed by this inquiry, the
Ethics Committee has serious concerns about Attorney A’s ability to fulfill his
duty of confidentiality while he is practicing law within the confines of the
offices of the real estate company with which he is affiliated.]

Inquiry  #3:
May Attorney A waive his legal fee for services rendered in closing a real

estate transaction in exchange for the real estate commission he earned as the
agent responsible for the sale of the real property?

Opinion  #3:
No. See opinion #1 above.

Inquiry  #4:
May Attorney A receive a real estate commission in lieu of a legal fee for

closing a real estate transaction if Attorney A shares the commission with other
realtors with Real Estate Company or other unrelated real estate companies?

Opinion  #4:
No. See opinion #1 above.

Inquiry  #5:
May Attorney A perform legal services in connection with real estate clos-

ings for clients referred to him by Real Estate Company if Attorney A did not
list or sell the property involved in the transaction?

Opinion  #5:
Yes. This is the same inquiry as inquiry #2 above. See opinion #2 above.

Inquiry  #6:
Is Attorney A required to disclose to all clients referred by Real Estate

Company that he is a real estate agent for Real Estate Company and paid com-
missions by Real Estate Company?

Opinion  #6:
Yes. See opinion #2 above.

Inquiry  #7:
May Attorney A provide legal services to customers of Real Estate

Company if Attorney A fully discloses his relationship to Real Estate
Company?
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Opinion  #7:
Yes, see opinion #2 above. Attorney A may only provide legal services to cus-

tomers of Real Estate Company who are referred to him by Real Estate
Company, but he may not share his legal fees with Real Estate Company nor
may he pay Real Estate Company anything for recommending his services. See
Rule 2.3(c), which prohibits a lawyer from giving anything of value to some-
one for recommending his services, and Rule 3.2, which prohibits the sharing
of legal fees with nonlawyers. Moreover, if Attorney A is employed by Real
Estate Company as in-house counsel and, as such, is providing legal services to
the customers of Real Estate Company, it would be a violation of G.S. §84-5
which forbids corporations to engage in the practice of law.

Inquiry  #8:
Is Real Estate Company engaged in the unauthorized practice of law under

the foregoing facts?

Opinion  #8:
The determination of whether a nonlawyer is engaged in the unauthorized

practice of law is outside of the authority of the Ethics Committee.

Inquiry  #9:
Is Attorney A assisting Real Estate Company in the unauthorized practice

of law under the foregoing facts?

Opinion  #9:
If Attorney A is employed by Real Estate Company as in-house counsel

and, in this capacity, he is providing legal services to the customers of Real
Estate Company, it would be a violation of G.S §84-5, which prohibits a cor-
poration from engaging in the practice of law. Such conduct would constitute
aiding the unauthorized practice of law in violation of Rule 3.1(a).

Inquiry  #10:
May a lawyer for a title insurance company issue a title insurance policy

based upon Attorney A’s certification of title if Attorney A is providing legal
services to customers of Real Estate Company as an employee or in-house
counsel for Real Estate Company?

Opinion  #10:
If an attorney for a title insurance company knows that Attorney A is pro-

viding legal services to customers of Real Estate Company in violation of G.S.
§84-5, which prohibits a corporation from engaging in the practice of law, the
attorney for the title insurance company may not aid in this practice. Rule
3.1(a).

Inquiry  #11:
May Attorney A practice law from his office in Real Estate Company’s

office and use the same telephone number as Real Estate Company?

Opinion  #11:
Yes, if the office receptionist and the office signage clearly indicate that

Attorney A’s legal practice is separate and distinct from the real estate business
operated by Real Estate Company. Rule 2.1(a) and CPR 266.

Inquiry  #12:
May Attorney A or Attorney A’s name appear in Real Estate Company’s tel-

evision and print ads, including brochures identifying Attorney A as a lawyer
as well as a real estate salesman?

Opinion  #12:
Yes, if the advertisements do not include false or misleading communica-

tions about Lawyer A or Lawyer A’s services in violation of Rule 2.1 and do not
imply that legal services will be provided by a corporation in violation of G.S.
§84-5. See CPR 307.

Inquiry  #13:
May Attorney A include business cards identifying him as a lawyer in sales

promotion packets sent by Real Estate Company to customers whether the
packets are solicited or unsolicited by the customers?

Opinion  #13:
Yes, see opinion #12 above.

Inquiry  #14:
May Attorney A be employed as in-house counsel for Real Estate Company

and also close real estate transactions referred to him by Real Estate Company?

Opinion  #14:
No. See opinion #7 above.

RPC  202
July 21, 1995
Editor’s Note: This opinion was originally published as RPC 202 (Revised).

Communications  with  Elected  Officials
Opinion rules that an attorney may communicate in writing with the members

of an elected body that is represented by a lawyer in a matter if the purpose of the
communication is to request that the matter be placed on the public meeting agen-
da of the elected body and a copy of the written communication is given to the attor-
ney for the elected body.

Inquiry:
Attorney A and Attorney B represented Clients X and Y before the town

board of adjustment where they were successful in getting a sign variance. The
town’s attorney, acting on behalf of the town, filed an appeal in superior court
of the variance granted by the board of adjustment. The appeal has been pend-
ing since 1991.

Attorneys A and B believe that the town lacks standing to file an appeal
against its own board of adjustment. Also, Attorneys A and B believe that the
case has become moot by the town’s issuance of permit for the sign and the
construction of the sign in 1991.

An intervening election changed the composition of the town council. The
present council may not want to continue to pursue the appeal, given the
expense and the questionable merits of the appeal. Attorney A and Attorney B
wrote to the town attorney seeking his permission to petition the town coun-
cil to drop the appeal. The town attorney refused to permit Attorney A and
Attorney B to communicate with the members of the town council. Attorney
A and Attorney B believe that their clients, as citizens and taxpayers, should
have the right to petition their elected officials through their chosen legal rep-
resentative. May Attorneys A and B petition the elected members of the town
council, on behalf of their clients, without the consent of the town attorney?

Opinion:
Yes, Attorneys A and B may communicate in writing with the members of

the town council for the purpose of petitioning to have a matter placed on the
agenda for the next public meeting of the town council. A copy of the written
communication should be provided to the town attorney.

Rule 7.4(a) of the Rules of Professional Conduct prohibits communications
about the subject of representation with a party the lawyer knows to be repre-
sented by another lawyer in the matter unless the other lawyer consents or
unless the lawyer is authorized by law to communicate with the party. The First
Amendment of the United States Constitution, however, prohibits the enact-
ment of laws that abridge the right of the people “to petition the government
for a redress of grievance.” The Comment to Rule 7.4 recognizes this constitu-
tional right where it notes that “[c]ommunications authorized by law
include...the right of a party to a controversy with a government agency to
speak with government officials about the matter.”

If the town is represented in a matter by legal counsel, the appropriate
forum in which a lawyer should address the elected officials of the town on
behalf of a client is a public meeting of the town council. A written request to
be heard, including a discussion of the merits of the client’s position and why
it should be heard by the town council may, therefore, be sent directly to the
members of the town council without interference from the legal counsel for
the town. The decision as to whether a particular item will be placed on the
agenda for a public meeting of the town council must be made, however, by
the elected officials, presumably with the advice of their attorney.

This opinion does not restrict a client’s right to communicate directly with
his or her elected representatives without the consent of the lawyer for the
town.

RPC  203
April 14, 1995
Editor’s Note: See Rule 3.3(a)(4) for additional guidance.
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Client  Perjury
Opinion rules that dismissal of an action alone is not sufficient to rectify the per-

jury of a client in a deposition and the lawyer must demand that the client inform
the opposing party of the falsity of the deposition testimony or, if the client refuses,
withdraw from the representation.

Inquiry:
Lawyer A represents Client H in a domestic dispute with his wife, W. Client

H told Lawyer A that there was physical violence and verbal abuse in the mar-
riage because of the actions of W and that any acts on his part were provoked.
Client H wanted to move out of his house because of the abuse, and Lawyer A
advised him concerning the requirements for filing a complaint for divorce
from bed and board. Lawyer A recommended that a complaint alleging indig-
nities, constructive abandonment, and cruel and unusual treatment by W
should be filed shortly after separation. Lawyer A questioned Client H as to
whether he had committed adultery during the marriage and advised Client H
that a complaint for divorce from bed and board must contain an affirmative
allegation that the actions alleged to have been perpetrated by W occurred
without just cause or provocation. Client H informed Lawyer A that he had
not committed adultery and that none of his acts were unprovoked.

Lawyer A filed a complaint for Client H seeking a divorce from bed and
board against W based upon constructive abandonment and alleged indigni-
ties and cruel and unusual acts by W toward Client H. The complaint was ver-
ified by Client H and contained an affirmative allegation that he had been a
dutiful and faithful husband.

W filed an answer denying the allegations in the complaint and seeking
temporary and permanent alimony from Client H based upon allegations of
physical abuse, other indignities, and failure to provide requisite support. There
was no allegation in the answer that Client H had engaged in adulterous con-
duct.

The depositions of Client H and W were taken. At his deposition, Client
H was asked whether he committed adultery during the marriage. Lawyer A
objected to the question but did not instruct his client not to answer. Client
answered by denying that he had committed adultery during the marriage. In
conference with Lawyer A after the deposition, Client H advised Lawyer A that
he had lied in his deposition and in the complaint and that he had, in fact,
engaged in adultery during the marriage.

Lawyer A advised Client H that the action for divorce from bed and board
must be dismissed because Client H did not have grounds for such an action.
Client H consented and the action for divorce from bed and board was volun-
tarily dismissed without prejudice. There are no affirmative allegations cur-
rently pending seeking temporary or permanent alimony based upon the adul-
tery of Client H. Must Lawyer A take any further action with regard to the false
allegation in the verified complaint and the false testimony of Client H in his
deposition?

Opinion:
Yes. Rule 7.2(b)(1) requires a lawyer who receives information clearly estab-

lishing that a client has perpetrated a fraud upon a person or upon a tribunal
to call upon the client to rectify the fraud, and, if the client refuses or is unable
to do so, the lawyer must discontinue his representation of the client in the
matter. The dismissal of the divorce from bed and board action by Client H is
not sufficient to rectify the fraud upon W because, in future proceedings, W
and her attorney may rely upon his false testimony. Lawyer A must insist that
his client rectify the fraud by allowing Lawyer A to advise W’s lawyer of Client
H’s untruthful response in the deposition and the untruthful allegation in the
verified complaint. If Client H refuses to rectify the fraud, Lawyer A must
withdraw from his representation.

RPC  204
July 21, 1995
Editor’s Note: This opinion was originally published as RPC 204 (Revised).

Prosecutor’s  Offer  of  Special  Treatment  to  Defendants  Who  Make  Charitable
Contributions

Opinion rules that it is prejudicial to the administration of justice for a prose-
cutor to offer special treatment to individuals charged with traffic offenses or minor
crimes in exchange for a direct charitable contribution to the local school system.

Inquiry:
District Attorney X would like to offer more favorable plea bargains to per-

sons charged with traffic violations and minor criminal offenses upon condi-
tion that the individual charged make a direct charitable contribution to the
local school board. In exchange for such contributions, the District Attorney
would also like to offer to agree to the granting of continuances and PJC's
(prayers for judgment continued) in traffic citation and minor criminal cases.
The charitable contributions would not be court fines and would not be chan-
neled through the court system. The District Attorney contends that by mak-
ing a direct contribution to the school system, defendants are paying more
money than they would be required to pay if they were fined by the court and
the school system receives more money than it would receive from court fines
alone. Would this practice be ethical?

Opinion:
No. The offer of special treatment from a prosecutor to individuals charged

with traffic violations or minor criminal offenses in exchange for direct dona-
tions to even the most worthy charity implies that justice can be purchased.
Such conduct is clearly prejudicial to the administration of justice in violation
of Rule 1.2(d) of the Rules of Professional Conduct. See also Rule 7.2(a)(9).
This practice would also be contrary to a prosecutor’s special responsibility “to
seek justice, not merely to convict.” Comment to Rule 7.3.

This opinion does not limit or prohibit the exercise of the authority grant-
ed to a prosecutor to recommend a particular plea arrangement which includes
restitution or reparation pursuant to G.S. §15A-1021.

RPC  205
April 14, 1995

Referral  Fees
Opinion rules that a lawyer may receive a fee for referring a case to another

lawyer provided that, by written agreement with the client, both lawyers assume
responsibility for the representation and the total fee is reasonable.

Inquiry  #1:
Attorney A would like to refer cases to Attorney B in exchange for a refer-

ral fee in the amount of ten percent of the fee earned by Attorney B on each
case referred. May Attorney A charge and receive a fee from Attorney B for
referring cases?

Opinion  #1:
Yes, provided that Attorney A complies with the requirements of Rule

2.6(d) of the Rules of Professional Conduct. As the comment to that rule
notes, “[a] division of a fee facilitates association of more than one lawyer in a
matter in which neither alone could serve the client as well.” Rule 2.6(d)(1)
allows lawyers who are not in the same firm to divide a fee in one of two ways:
(a) in proportion to the services performed by each lawyer, or (b) if the fee divi-
sion is not in proportion to the services performed by each lawyer, by a writ-
ten agreement with the client whereby each lawyer assumes joint responsibili-
ty for the representation. A referral fee would typically fall within the latter cat-
egory. Thus, whenever a lawyer accepts a fee for referring a case to another
lawyer, the lawyer remains responsible for the competent and ethical handling
of the matter. Regardless of whether the fee is in proportion to the services ren-
dered, the client must be advised of and not object to the participation of all
lawyers involved and the total fee paid by the client must be reasonable. Rule
2.6(d)(2) and (3).

Inquiry  #2:
May a referral fee be based upon a percentage of the fee charged to the client

by the lawyer to whom the case is referred?

Opinion  #2:
Yes, provided the requirements of Rule 2.6(d) are satisfied. 

Inquiry  #3:
If a referral fee may be based upon a percentage of the fee charged to the

client by the lawyer accepting a referral, is there a maximum percentage for
such a referral fee?

Opinion  #3:
No. See opinion #2 above.
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Inquiry  #4:
May a flat fee be charged for the referral of a case to another lawyer?

Opinion  #4:
Yes, provided the total fee is reasonable, the client does not object, and, by

written agreement with the client, each lawyer assumes joint responsibility for
the representation. Rule 2.6(d).

Inquiry  #5:
If a flat fee for a referral is permissible, is there a limit on the amount of the

flat fee that may be charged for the referral?

Opinion  #5:
No. See opinion #4 above.

Inquiry  #6:
Does the client have to be informed that a referral fee is being paid to the

referring lawyer?

Opinion  #6:
Yes. Rule 2.6(d)(1) and (2).

Inquiry  #7:
Must the client be told and consent to the amount of the referral fee paid

to the referring lawyer?

Opinion  #7:
No. As noted in the comment to Rule 2.6, “[p]aragraph (d) does not

require disclosure to the client of the share that each lawyer is to receive.”

RPC  206
April 14, 1995
Editor's Note: See 2002 FEO 7 for additional guidance.

Disclosure  of  Confidential  Information  of  a  Deceased  Client
Opinion rules that a lawyer may disclose the confidential information of a

deceased client to the personal representative of the client’s estate but not to the heirs
of the estate.

Inquiry:
Decedent dies with a will that was written four months before his death and

which does not provide for his brothers or sisters. The will was filed with the
clerk of court in order that it might be probated. Attorney A is still in posses-
sion of earlier wills of Decedent. The brothers and sisters have asked Attorney
A for copies of these earlier wills. What is Attorney A’s ethical obligation in
responding to this request?

Opinion:
Attorney A may only disclose confidential information of Decedent to the

personal representative of Decedent’s estate.
The duty of confidentiality continues after the death of a client. CPR 268

and Comment to Rule 4 of the Rules of Professional Conduct. A lawyer may
only reveal confidential information of a deceased client if disclosure is per-
mitted by the exceptions to the duty of confidentiality set forth in Rule 4(c).
Specifically, a lawyer may reveal confidential information of a deceased client if
the disclosure was impliedly authorized by the client during the client’s lifetime
as necessary to carry out the goals of the representation. Rule 4(c)(1). It is
assumed that a client impliedly authorizes the release of confidential informa-
tion to the person designated as the personal representative of his estate after
his death in order that the estate might be properly and thoroughly adminis-
tered. Unless the disclosure of confidential information to the personal repre-
sentative, or a third party at the personal representative’s instruction, would be
clearly contrary to the goals of the original representation or would be contrary
to express instructions given by the client to his lawyer prior to the client’s
death, the lawyer may reveal a client’s confidential information to the personal
representative of the client’s estate and he may also reveal the deceased client’s
confidential information to third parties at the direction of the personal repre-
sentative. To the extent that CPR 268 implies that a lawyer may reveal confi-
dential information of a deceased client to the heirs of a decedent, in addition
to the personal representative, CPR 268 is hereby specifically overruled.

RPC  207
October 20, 1995
Editor’s Note: This opinion was originally published as RPC 207 (Second
Revision).

Simultaneous  Representation  of  Claimant  and  Insured  Against  Insurer  in  Bad
Faith  Action

Opinion rules that a lawyer may represent an insured in a bad faith action
against his insurer for failure to pay a liability claim brought by a claimant who is
represented by the same lawyer.

Inquiry  #1:
Pedestrian Y was killed when he was struck by a vehicle operated by X.

Administratrix, the personal representative of the estate of Y, retained Attorney
A to represent the estate in a wrongful death action against X. Attorney A made
a settlement demand on X’s automobile liability insurance carrier, Insurer, for
the limits of X’s policy. Insurer declined to pay the limits. Attorney A filed suit
against X for the wrongful death of Y. Insurer later offered to settle the claim
against X for the policy limits. Administratrix refused this offer and the case
was tried. The jury verdict against X was well in excess of X’s liability insurance
coverage limits.

Attorney A is now representing the Estate of Y and X in a bad faith action
against Insurer. X has signed an assignment of all of his rights and privileges against
Insurer to the Estate of Y. The assignment states that X acknowledges that he is
liable to the estate as a judgment debtor and that all actions taken by X in the bad
faith action must be done in accordance with the directions of Administratrix.
May Attorney A represent X in the bad faith action against Insurer?

Opinion  #1:
Yes, with the consent of both Administratrix and X after full disclosure.
Rule 5.1(b) permits a lawyer to represent a client even though the repre-

sentation of the client might be materially limited by the lawyer’s responsibili-
ties to another client if (1) the lawyer reasonably believes the representation will
not be adversely affected, and (2) the client consents after full disclosure which
includes an explanation of the implications of the common representation and
the advantages and risks involved.

In the present situation, the interest of X and the Estate of Y appear to be
allied with regard to the pursuit of the bad faith action against Insurer. Attorney
A could reasonably conclude that the joint representation of the two clients will
not adversely affect the representation of either client individually. Full disclo-
sure to both clients, in order to obtain the consent to the joint representation,
should include the disclosure by Attorney A of the fact that if X and
Administratrix are in conflict with regard to a particular matter relating to the
representation, Attorney A may not advocate for one client as against the other
despite the agreement between X and Administratrix. In the event of such a
dispute or conflict between the interests of the two clients, Attorney A must
withdraw from the representation of both unless one of the clients consents to
his continued representation of the other client.

No opinion is expressed as to the validity or enforceability of an assignment
of a bad faith claim against an insurance carrier.

Inquiry  #2:
Attorney B represents Insurer in the bad faith action. Attorney B believes

that a factual dispute concerning the negotiations in the underlying wrongful
death action exists and intends to take Attorney A’s deposition and possibly call
Attorney A as a witness at trial. May Attorney A continue to represent X in the
bad faith action?

Opinion  #2:
Yes. Rule 5.2(c) provides that if, after undertaking employment in contem-

plated or pending litigation, a lawyer learns that he may be called as a witness
by the opposing party, he may continue the representation until it is apparent
that his testimony is or may be prejudicial to his client.

Inquiry  #3:
May Attorney B depose Attorney A while Attorney A remains attorney of

record for X?

Opinion  #3:
Yes. See opinion #2 above. No opinion is expressed as to the propriety of
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such a deposition. Moreover, it may be appropriate for Attorney A to refuse to
answer deposition questions on the grounds of client confidentiality.

Inquiry  #4:
May Attorney A continue to represent X and also be called as a witness by

Attorney B in the trial?

Opinion  #4:
Yes. See opinion #2 above.

RPC  208
July 21, 1995,

Avoiding  Offensive  Trial  Tactics
Opinion rules that a lawyer should avoid offensive trial tactics and treat others

with courtesy by attempting to ascertain the reason for the opposing party’s failure to
respond to a notice of hearing where there has been no prior lack of diligence or
responsiveness on the part of opposing counsel.

Inquiry  #1:
Attorney A, who represents the defendant in a civil matter, did not receive

the notice of hearing from opposing counsel, Attorney X, because Attorney A’s
address had changed. At the civil district court calendar call for the first day of
the session, when hearing dates are set, Attorney A did not appear nor did his
client. Attorney X asked the court to set the matter for trial at the earliest pos-
sible date. The case was set for trial two days later. Neither the judge nor
Attorney X inquired as to whether Attorney A had received the notice of hear-
ing nor did they attempt to ascertain whether Attorney A was prevented from
appearing at the calendar call by an emergency or otherwise. Attorney L, who
was at the calendar call on an unrelated matter and who is not associated with
either Attorney A or Attorney X, subsequently advised Attorney A of the trial
date. Under these circumstances, before asking the court to set the case for trial,
must Attorney X verify that the notice of hearing was actually received and that
there was no emergency or other problem preventing the appearance of
Attorney A or his client at the calendar call?

Opinion  #1:
No, Attorney X is not required to verify that the notice of hearing was actu-

ally received by the opposing lawyer. However, Rule 7.1(a)(1) of the Rules of
Professional Conduct provides that a lawyer does not violate the duty to zeal-
ously represent a client

...by acceding to reasonable requests by opposing counsel which do not
prejudice the rights of his client, by being punctual in fulfilling all pro-
fessional commitments, by avoiding offensive tactics, or by treating with
courtesy and consideration all persons involved in the legal process.

Avoiding offensive tactics and treating others with courtesy includes not
taking advantage of the opposing party or the opposing counsel’s failure to
respond to a notice of hearing when there has been no prior lack of diligence
or responsiveness on the part of the opposing counsel. Under these circum-
stances, as a matter of professionalism, Attorney X should make a reasonable
effort to ascertain Attorney A’s whereabouts or the reason for his absence before
asking the judge to schedule the hearing at the earliest possible date.

Inquiry  #2:
Does the court have a duty to verify that Attorney A has received notice of

the hearing?

Opinion  #2:
Judges are subject to the Code of Judicial Conduct and the regulation of the

Judicial Standards Commission. Therefore, no opinion is expressed to the eth-
ical duty of a judge in this situation.

Inquiry  #3:
Do the other lawyers at the calendar call have a responsibility to verify that

Attorney A has received notice of the hearing or that there was no emergency
or other problem preventing Attorney A’s appearance at the hearing?

Opinion  #3:
No. However, as a matter of professionalism, lawyers are encouraged to

treat other practitioners with courtesy and to assist other practitioners in meet-
ing the duty of competent representation.

RPC  209
January 12, 1996
Editor’s Note: This opinion was originally published as RPC 209 (Revised).

Disposing  of  Closed  Client  Files
Opinion provides guidelines for the disposal of closed client files.

Inquiry  #1:
Attorney A has been in practice for 20 years. Whenever he completes a mat-

ter for a client, he closes the client’s file and retains it in his office. Attorney A
has run out of space to store files in his office. The expense of renting storage
space to store files is prohibitive. May Attorney A dispose of the closed client
files?

Opinion  #1:
Yes, subject to certain requirements.
The original file belongs to the client and, because of the general fiduciary

duty to safeguard the property of a client, a lawyer should store a client’s file in
a secure location where client confidentiality can be maintained. See Rule 4 and
Rule 10.1 of the Rules of Professional Conduct, and RPC 79.

With the consent of the client, a closed file may be destroyed at any time.
Absent the client’s consent to disposal of a file, a closed file must be retained
for a minimum of six years after the conclusion of the representation. Six years
is the required minimum period for retaining a closed client file because this
retention period is consistent with retention period for records of client prop-
erty set forth in Rule 10.2(b). Of course, the statute of limitations may require
the retention of a closed file for more than six years.

If six years have not passed since a client’s file became inactive, the file may
only be destroyed with the consent of the client or, after notice to the client,
the client fails to retrieve the file. The client should be contacted and advised
that the lawyer intends to destroy the file unless the client retrieves the file or,
within a reasonable period of time, directs that the file be transferred to anoth-
er lawyer. See RPC 16. If the client indicates that he or she does not wish to
retrieve the file, the lawyer may dispose of the file. On the other hand, if the
client indicates that he or she would like to retrieve the file, the client must be
given a reasonable opportunity to do so. If the client fails to retrieve the file
within a reasonable period of time, the file may be destroyed. RPC 16. If the
client fails to retrieve the file after notice, the lawyer should review the file and
retain any items in the file that belong to the client or contain information use-
ful in the assertion or defense of the client’s position in a matter for which the
statute of limitations has not expired. See RPC 16. These items should be
retained until the client consents to their destruction or retention is no longer
required by law or necessary to protect the client’s rights.

After the passage of six years, the lawyer is not required to notify the client
that the file will be destroyed. However, if not previously reviewed and purged
of the client’s possessions, the lawyer should review the file and retain any items
that belong to the client. These items should be returned to the client or
retained in a secure place until retrieved by the client or until the items are
deemed abandoned and escheat to the state under Chap. 116B of the North
Carolina General Statutes. The remaining records in the file may be destroyed.

A record should be maintained of all destroyed client files. RPC 16.

Inquiry  #2:
Do closed client files have to be destroyed or disposed of in a particular

manner?

Opinion  #2:
No particular method of destroying files is prescribed by the Rules of

Professional Conduct. However, if closed files are destroyed, the method cho-
sen must preserve client confidentiality. See Rule 4. RPC 133 ruled that a law
firm may recycle its waste paper if the responsible attorney can “ascertain that
those persons or entities responsible for the disposal of waste paper employ pro-
cedures which effectively minimize the risk that confidential information
might be disclosed.” When client files are destroyed, similar precautions should
be taken.

Inquiry  #3:
Attorney A has in storage not only the files of his own clients but also the

client files of lawyers who were formerly his law partners. What should
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Attorney A do with these client files?

Opinion  #3:
Although the files belong to clients of lawyers other than Attorney A,

because Attorney A has retained possession of these files, he has a fiduciary obli-
gation to see that the files are properly handled. A former client is most likely
to look for the attorney who previously handled his or her matter when trying
to locate a legal file. Therefore, Attorney A may return these files to the origi-
nal lawyers. Alternatively, Attorney A may dispose of the files in a manner that
is consistent with the guidelines set forth in this opinion.

RPC  210
April 4, 1997
Editor's Note: RPC 210 and RPC 211, companion opinions on representa-
tion in residential real estate closings, were adopted by the council of the
State Bar on January 12, 1996. On April 12, 1996, the council withdrew the
opinions following substantial negative comment from real estate practition-
ers who indicated that the opinions might eliminate the economic efficiencies
inherent in one-lawyer residential real estate closings. A substitute opinion for
RPC 210 was proposed and subsequently adopted on April 4, 1997.

Representation  of  Multiple  Parties  to  the  Closing  of  a  Residential  Real  Estate
Transaction

Opinion examines the circumstances in which it is acceptable for a lawyer to
represent the buyer, the seller, and the lender in the closing of a residential real estate
transaction.

Introduction:
This opinion clarifies the conditions under which a closing lawyer may

engage in common representation of the multiple parties to the closing of a res-
idential real estate transaction. To the extent that a prior ethics opinion is
inconsistent with this opinion, the prior opinion is withdrawn.

Inquiry  #1:
In the usual residential real estate transaction, the contract to purchase is

entered into by the buyer and seller prior to the engagement of a lawyer to close
the transaction. May the closing lawyer represent both the buyer and the sell-
er to close the transaction?

Opinion  #1:
Rule 5.1(a) prohibits the representation of a client if the representation is

directly adverse to the representation of another client unless there will be no
adverse effect on the interests of both clients and the clients consent. At first
blush, it may appear that the interests of the buyer and the seller of residential
real estate are adverse. Nevertheless, after the terms of the sale are resolved, the
buyer and the seller of residential real estate have a common objective: the
transfer of the ownership of the property in conformity with the terms of the
contract or agreement. In paragraph [10] of the comment to Rule 5.1,
“Conflicts of Interest,” it is observed that “a lawyer may not represent multiple
parties to a negotiation whose interests are fundamentally antagonistic to each
other, but common representation is permissible where the clients are general-
ly aligned in interests even though there is some difference of interests among
them.” If the interests of the buyer and seller of residential property are gener-
ally aligned and the lawyer determines that he or she can manage the potential
conflict of interest between the parties, a lawyer may represent both the buyer
and the seller in closing a residential real estate transaction with the consent of
the parties. Rule 5.1(a).

A lawyer may reasonably believe that the common representation of multi-
ple parties to a residential real estate closing will not be adverse to the interests
of any one client if the parties have already agreed to the basic terms of the
transaction and the lawyer's role is limited to rendering an opinion on title,
memorializing the transaction, and disbursing the proceeds. Before reaching
this conclusion, however, the lawyer must determine whether there is any
obstacle to the loyal representation of both parties. The lawyer should proceed
with the common representation only if the lawyer is able to reach the follow-
ing conclusions: he or she will be able to act impartially; there is little likelihood
that an actual conflict will arise out of the common representation; and, should
a conflict arise, the potential prejudice to the parties will be minimal. See, e.g.,

ABA Model Rule of Professional Conduct 2.2, “Intermediary.”
If the closing lawyer reasonably believes that the common representation

can be managed in the best interests of both the buyer and the seller, he must
obtain the consent of each of the parties after full disclosure of the risks of com-
mon representation. Rule 5.1(a). Full disclosure should include an explanation
of the scope of the lawyer's representation. The lawyer should advise each party
of the right to separate counsel. The disclosure should also include an explana-
tion that if a conflict develops, the lawyer must withdraw from the representa-
tion of all parties and may not continue to represent any of the clients in the
transaction. Rule 2.8(b). Although it is a better practice to put such disclosures
in writing, the Rules of Professional Conduct do not require written disclo-
sures.

If common representation is appropriate, the representation of the seller
may include preparing the deed, collecting the purchase price, and drafting the
documents necessary to complete the transaction in accordance with the agree-
ment between the buyer and the seller. The lawyer may charge the seller for this
representation. CPR 100.

Inquiry  #2:
The buyer and the lender usually agree to the basic terms of the mortgage

loan (amount, security, interest rate, installment, and maturity) prior to the
engagement of the closing lawyer. In this situation, may the closing lawyer rep-
resent both the lender and the buyer?

Opinion  #2:
Yes, if the interests of the buyer and lender are generally aligned and the

lawyer determines that the potential conflict of interest can be managed. Rule
5.1(a). As stated above, before concluding that the common representation will
not be adverse to the interests of any one client, the lawyer must determine
three things: he or she will be able to act impartially; there is little likelihood
that an actual conflict will arise out of the common representation; and, should
a conflict arise, the potential prejudice to the parties will be minimal.

Although full disclosure to the lender of the risks of common representa-
tion is recommended, if the lawyer reasonably believes that the lender under-
stands the closing lawyer's role because the lender is a knowledgeable and expe-
rienced participant in residential real estate transactions, the lawyer does not
have to make a full disclosure to the lender regarding the common representa-
tion as required in opinion #1 above.

Inquiry  #3:
If the closing lawyer does not intend to represent all of the parties to the

transaction, does the lawyer have any responsibility to the party or parties he
or she does not intend to represent?

Opinion  #3:
Yes. By custom, the lender and the buyer are usually represented by the

same lawyer. Therefore, if the lawyer does not intend to represent both the
buyer and the lender, the lawyer must give timely notice to the party that the
lawyer does not intend to represent, so that this party may secure separate rep-
resentation. CPR 100. If the lawyer does not give such notice, the lawyer will
be deemed to represent both the buyer and the lender. CPR 100. If the lawyer
represents only the buyer, the lawyer may nevertheless ethically provide title
and lien priority assurances required by the lender as a condition of the loan.
CPR 100. If the party that the lawyer is not representing obtains separate coun-
sel, both lawyers should fully cooperate with each other in serving the interests
of their respective clients and in closing the transaction promptly.

It is not generally assumed that the buyer's lawyer will represent the seller.
Therefore, if the closing lawyer does not intend to prepare the deed or perform
other legal services for the seller, the lawyer does not have to give notice to the
seller. But see Cornelius v. Helms, 120 N.C. App. 172,461 S.E.2d 338 (1995),
disc. rev. denied, 342 N.C. 653,467 S.E.2d 709 (1996), for related negligence
issues.

Inquiry  #4:
May a lawyer who is representing the buyer, the lender, and the seller (or

any one or more of them) provide the title insurer with an opinion on title suf-
ficient to issue a mortgagee title insurance policy, the premium for which is
normally paid by the buyer?
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Opinion  #4:
Yes. CPR 100.

Inquiry  #5:
If a lawyer is representing more than one party to a residential real estate

closing, what should the lawyer do if a conflict develops between the clients
before, during, or after the closing?

Opinion#5:
If a conflict or controversy relating to the transaction arises between any of

the parties being represented by the closing lawyer, the lawyer must withdraw
from the representation of all of the clients and is ethically barred from repre-
senting any of the clients in the transaction or any dispute arising out of the
transaction. Rule 5.1(a).

RPC  211—Withdrawn
January 12, 1996
Withdrawn April 12, 1996
Editor’s Note: RPC 211 was adopted on January 12, 1996, and withdrawn
on April 12, 1996, by the State Bar Council. A substitute opinion was pro-
posed and subsequently adopted on January 16, 1998, as 97 Formal Ethics
Opinion 8.

RPC  212
July 21, 1995

Notifying  Opposing  Counsel  Prior  to  Seeking  Default
Opinion rules that a lawyer may contact an opposing lawyer who failed to file

an answer on time in order to remind the other lawyer of the error and to give the
other lawyer a last opportunity to file the pleading.

Inquiry:
Attorney A represents the plaintiff in a civil action. Attorney A believes that

the defendant is represented by Attorney X who she knows to be prompt, cour-
teous, and professional. Thirty days have expired since the complaint in the
action was filed and no answer has been filed for the defendant. May Attorney
A call Attorney X to remind him to file the answer or must Attorney A pro-
ceed with obtaining an entry of default against the defendant?

Opinion:
A lawyer may contact an opposing lawyer who failed to file a pleading on

time in order to remind the other lawyer of his error and to give the other
lawyer a last opportunity to file the pleading. Such conduct is not unethical but
rather illustrates the level of professional courtesy and consideration that
should be encouraged among the members of the bar. Rule 7.1(a)(1) of the
Rules of Professional Conduct provides that a lawyer does not violate the duty
to represent a client zealously “by avoiding offensive tactics or by treating with
courtesy and consideration all persons involved in the legal process.”
Furthermore, Rule 7.1(b)(1) authorizes a lawyer “where permissible, [to] exer-
cise his or her professional judgment to waive or assert a right or position of the
client.” It is also observed in the Comment to Rule 7.1 that “...a lawyer is not
required to pursue objectives or employ means simply because a client may
wish that the lawyer do so....” Thus, the rule does not require the client’s con-
sent prior to notifying the opposing lawyer.

In many situations, professional courtesy urges notification to the other
lawyer of the failure to file a pleading. However, a lawyer is not ethically
required to do so. In some situations, for example where opposing counsel is
known to procrastinate or delay or the interests of the client will be materially
prejudiced by notifying opposing counsel, a lawyer may determine that the
appropriate tactic is to proceed with obtaining an entry of default or other
appropriate remedy.

RPC  213
October 20, 1995
Editor’s Note: This opinion was originally published as RPC 213 (Revised).

Lawyer’s  Employee  as  Witness
Opinion rules that a lawyer may represent a defendant in an action to abate the

nuisance of a fence even though his para-legal may be called as a witness.

Inquiry:
May a lawyer who is representing a defendant in an action to abate the nui-

sance of a fence have his real estate paralegal sign an affidavit, prepare exhibits,
and testify in opposition to the plaintiff ’s motion for preliminary injunction?

Opinion:
Yes. RPC 19 holds that a lawyer may represent a client even though an

employee may be called as a witness on behalf of a client.

RPC  214
July 21, 1995

Sending  Questionnaire  to  Prospective  Members  of  Jury
Opinion rules that a lawyer may not send a jury questionnaire directly to

prospective members of the jury but, if the questionnaire is sent out by the court,
such communications are not prohibited.

Inquiry:
Attorney A, who is the plaintiff ’s counsel in a personal injury case, would

like to submit a jury questionnaire, prior to trial, to the people who are on the
potential jury list. The questions on the questionnaire are neutral. Receiving
answers to the questionnaire would save a significant amount of time in jury
selection because both defense counsel and plaintiff ’s counsel could limit jury
voir dire to questions about areas of concern disclosed by the questionnaire and
matters involving particular facts of the case. The counsel for the defendant has
reviewed the questionnaire and does not object to the questionnaire being sent
to prospective members of the jury. Does Rule 7.8(a) prohibit Attorney A from
submitting the written questionnaire to prospective members of the jury?

Opinion:
Rule 7.8(a) contains a blanket prohibition on communications by a lawyer

connected with the trial of a case with “anyone he knows to be a member of
the venire from which the jury will be selected for the trial of the case.” As
noted in the Comment to the rule, “venire men and jurors should be protect-
ed against extraneous influences” in order to “safeguard the impartiality that is
essential to the judicial process.” It would appear that Rule 7.8(a) prohibits
Attorney A from sending the questionnaire himself to prospective members of
the jury even if it is done in a way that avoids identifying who is sending the
questionnaire. However, the ban of Rule 7.8(a) does not apply to communica-
tions with prospective members of the jury by the court since the prohibition
is only directed towards extrajudicial communications. Therefore, if the court
approves of the questionnaire and agrees that the questionnaire will be sent out
under the court’s direction and letterhead, it would not be a violation of Rule
7.8(a) even if the lawyer pays for the cost of distribution.

RPC  215
July 21, 1995

Modern  Communications  Technology  and  the  Duty  of  Confidentiality
Opinion rules that when using a cellular or cordless telephone or any other unse-

cure method of communication, a lawyer must take steps to minimize the risk that
confidential information may be disclosed.

Inquiry  #1:
Communications by means of cellular and cordless telephones are broad-

cast over the public airwaves rather than telephone lines. For this reason, a con-
versation over a cordless or cellular phone may be easily intercepted.

A cordless telephone uses AM or FM radio signals to transmit a communi-
cation from the handset to the base unit. This signal can be easily intercepted
by a standard AM radio.1 Cordless telephones are, therefore, particularly sus-
ceptible to both intentional and unintentional interception. Although less sus-
ceptible to unintentional interception, a communication by a cellular tele-
phone can be intentionally intercepted by means of a sophisticated scanner
specifically designed for the purpose or by a regular radio scanner, which is
available at most electronics stores, that has been modified.2

What is a lawyer’s ethical responsibility when using a cellular or cordless
telephone to communicate client information that is intended to be confiden-
tial?
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Opinion  #1:
A lawyer has a professional obligation, pursuant to Rule 4 of the Rules of

Professional Conduct, to protect and preserve the confidences of a client. This
professional obligation extends to the use of communications technology.
However, this obligation does not require that a lawyer use only infallibly
secure methods of communication. Lawyers are not required to use paper
shredders to dispose of waste paper so long as the responsible lawyer ascertains
that procedures are in place which “effectively minimize the risks that confi-
dential information might be disclosed.” RPC 133. Similarly, a lawyer must
take steps to minimize the risks that confidential information may be disclosed
in a communication via a cellular or cordless telephone. First, the lawyer must
use reasonable care to select a mode of communication that, in light of the exi-
gencies of the existing circumstances, will best maintain any confidential infor-
mation that might be conveyed in the communication. Second, if the lawyer
knows or has reason to believe that the communication is over a telecommu-
nication device that is susceptible to interception, the lawyer must advise the
other parties to the communication of the risks of interception and the poten-
tial for confidentiality to be lost.

inquiry  #2:
What is a lawyer’s ethical obligation when using electronic mail to com-

municate confidential client information?

Opinion  #2:
Although electronic mail or “e-mail,” is not conveyed over the public air-

waves like communications by cordless or cellular telephones, many of the
same concerns for client confidences apply to communications by e-mail. E-
mail is susceptible to interception by anyone who has access to the computer
network to which a lawyer “logs-on” and such communications are rarely pro-
tected from interception by anything more than a simple password. In using e-
mail, or any other technological means of communication that is not secure,
the same precautions must be taken to protect client confidentiality as are set
forth in opinion #1 above.
Endnotes

1. Colorado State Bar Ethics Opinion 92-90.
2. Id.

RPC  216
July 18, 1997
Editor’s Note: This opinion was originally published as RPC 216 (Third
Revision).

Using  the  Services  of  an  Independent  Title  Abstractor
Opinion rules that a lawyer may use the services of a nonlawyer independent

contractor to search a title provided the nonlawyer is properly supervised by the
lawyer.

Inquiry  #1:
Paralegal is not a lawyer. She proposes to perform real estate title searches

for lawyers working as an independent contractor. May Attorney A, who is a
real estate lawyer, engage Paralegal as an independent contractor to perform
title searches for real estate closings?

Opinion  #1:
Yes, subject to certain limitations. A lawyer may use nonlawyers to assist

him or her in the rendition of the lawyer's professional services. Comment to
Rule 3.3 of the Rules of Professional Conduct. There is no requirement in the
Rules of Professional Conduct that such nonlawyer assistants must be employ-
ees of the lawyer's firm. However, the lawyer must be able to meet his or her
ethical responsibilities with regard to the supervision of a nonlawyer assistant
regardless of whether the nonlawyer assistant is employed within the firm or as
an independent contractor. The lawyer is responsible for the competent repre-
sentation of clients, and therefore, the lawyer is also responsible for the work
product of nonlawyer assistants. Rule 6(a)(1).

Before hiring or contracting with a nonlawyer assistant to perform title
searches, Attorney A should take reasonable steps to ascertain that the non-
lawyer is competent. Attorney A must also give the nonlawyer appropriate
instruction and supervision. Comment to Rule 3.3 and RPC 29.

Inquiry  #2:
Attorney Green has limited experience searching titles to real property and

has limited knowledge of real property law. He would, however, like to expand
his legal services to include the preparation of title opinions and real estate clos-
ings. He plans to expand into this area of practice by contracting with Paralegal
to perform title searches and then relying upon her research to prepare an opin-
ion on title. Is Attorney Green's proposal ethical?

Opinion  #2:
No. It is impossible for a lawyer to supervise adequately the work of a non-

lawyer, pursuant to the requirements of Rule 3.3, if the lawyer is not himself
or herself competent in the area of practice. Moreover, it is incompetent repre-
sentation of a client, in violation of Rule 6, for a lawyer to adopt as his or her
own an opinion on title prepared by a nonlawyer or to render a legal opinion
on title if the lawyer's opinion is not based upon knowledge of the relevant
records and documentation and the lawyer's own independent professional
judgment, knowledge, and competence in real property law. See RPC 29.

Inquiry  #3:
If Attorney A uses the services of a nonlawyer to search a title, either as an

employee of his firm or as an independent contractor, must Attorney A disclose
this to the client?

Opinion  #3:
Yes, if the client inquires, Attorney A should advise the client that he uses

the services of a nonlawyer title searcher.

Inquiry  #4:
Does Attorney A have a duty to tell the client the name of the nonlawyer

title searcher?

Opinion  #4:
No, unless the client requests this information.

Inquiry  #5:
Should Attorney A explain to the client how the services provided by

Paralegal will be charged to the client?

Opinion  #5:
No, unless the client requests this information.

Inquiry  #6:
If Attorney A hires Paralegal to perform title searches as an independent

contractor, is Attorney A required to check for conflicts of interest?

Opinion  #6:
Yes, a lawyer is always required to check for conflicts of interest. See Rule

3.3(b) and Rule 5.1.

Inquiry  #7:
May Attorney A disclose to Paralegal the nature of the title search to be per-

formed and the name of the client? Is client consent necessary prior to this dis-
closure?

Opinion  #7:
If Attorney A has determined that Paralegal understands and will comply

with Attorney A's duty to safeguard the confidences of his clients, he may dis-
close confidential information to Paralegal without the prior consent of the
client. See Rule 4(c)(1).

RPC  217
October 20, 1995

Advertising  a  Local  Telephone  Number  in  a  Community  Where  a  Law  Firm
Has  No  Office

Opinion rules that a local or remote call forwarding telephone number may not
be included in an advertisement for legal services disseminated in a community
where the law firm has neither an office nor a lawyer present in the community
unless an explanation is included in the advertisement.

Inquiry:
ABC Law Firm has a central office in Spartanburg, South Carolina, but has

a Charlotte regional office where there is a full-time secretary and a North
Carolina attorney assigned to do case work. ABC Law Firm also has offices in
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Asheville, Hendersonville, and Hickory which are manned daily by a North
Carolina attorney. ABC Law Firm regularly has North Carolina attorneys try
cases and attend hearings throughout North Carolina. Some of the attorneys
with ABC Law Firm are only licensed in South Carolina, some of the attorneys
are only licensed in North Carolina, and some of the attorneys with the firm
are licensed in both jurisdictions.

ABC Law Firm would like to publish an advertisement in the phone direc-
tories for three North Carolina communities that are within commuting dis-
tance of ABC Law Firm’s four North Carolina satellite offices. However, ABC
Law Firm has no office nor is there an ABC attorney located in any of these
communities. The advertisement will include the telephone numbers for each
of the four North Carolina satellite offices as well as a toll free number for the
firm. The advertisement will also list remote call forwarding telephone num-
bers under the names of the towns in which it has neither an office nor an
attorney. A remote call forwarding telephone number appears to be a local tele-
phone number because no area code must be dialed from the local communi-
ty; if the phone number is called in the local community, the call is forwarded
to a remote location.

The advertisement will also state that the firm has law offices in four North
Carolina locations and three South Carolina locations and that both North
Carolina and South Carolina attorneys are available through the firm. The
names of individual attorneys in the firm will not be included in the advertise-
ment, and there would also be no listing of jurisdictions in which the individ-
ual attorneys are licensed to practice. ABC Law Firm intends to only assign
North Carolina licensed attorneys to North Carolina cases. Does the adver-
tisement comply with the North Carolina Rules of Professional Conduct?

Opinion:
No. Rule 2.1 of the Rules of Professional Conduct prohibits false and mis-

leading communications about a lawyer or the lawyer’s services. Rule 2.1(a)
describes a misleading communication as a communication that “contains a
material misrepresentation of fact or law, or omits a fact necessary to make the
statement considered as a whole not materially misleading.” It is misleading
communication for a law firm to infer that it has an office or a lawyer located
in a community when, in fact, there is no law office or lawyer for the firm pres-
ent in the community. Listing what appears to be a local telephone number in
an advertisement circulated in such a community, without including an expla-
nation in the advertisement that the number is not a local telephone number
and that there is no law office in that community, will mislead readers as to the
actual location of the offices of ABC Law Firm.

It is not a violation of Rule 2.1 for ABC Law Firm to advertise in North
Carolina communities even though some ABC lawyers are not licensed in
North Carolina provided ABC Law Firm is registered with the North Carolina
State Bar as an interstate law firm, the advertisement notes that the firm has
locations in both North Carolina and South Carolina, and only North
Carolina licensed lawyers handle North Carolina cases.

RPC  218
January 11, 1996
Withdrawn October 24, 1997
Editor’s Note: This opinion was originally published as RPC 218 (Revised)
and adopted on January 11, 1996. Following the amendment of G.S. §84-5,
permitting in-house legal counsel to represent an employee of a corporation
in an action against the corporation and the employee, the State Bar Council
withdrew RPC 218 which prohibited such representation pursuant to the
requirements of the statute prior to amendment. No substitute opinion was
adopted.

RPC  219
October 20, 1995

Communication  with  Adverse  Party  to  Request  Public  Records
Opinion rules that a lawyer may communicate with a custodian of public

records, pursuant to the North Carolina Public Records Act, for the purpose of mak-
ing a request to examine public records related to the representation although the
custodian is an adverse party whose lawyer does not consent to the communication.

Inquiry:
E, a former employee of R County, brought suit against R County and the

county manager, the county personnel officer, and the county building inspec-
tor in both their personal and official capacities. The defendants are represent-
ed by Attorney A, the county attorney, and by outside legal counsel, Attorney
L. E is represented by Attorney X. The county manager is the custodian of the
public records of R County pursuant to the North Carolina Public Records
Act, Chapter 132 of the General Statutes. Attorney X made a public records
request, pursuant to G.S. §132-6, to the county manager to inspect and exam-
ine all mobile telephone records for the county building inspector. Attorney X
copied Attorney A on the written request for the public records but he did not
obtain the consent of Attorney A or Attorney L to the direct communication
with their client, the county manager. Subsequently, a public records request
for files from the building inspections department of R County was made by
a person believed to be a part-time employee in Attorney X’s law firm. This
request was directed to the building inspector as the custodian of these public
records. A courtesy copy of this request was sent by Attorney X to Attorney A.
May a lawyer make a direct written request to inspect public records related to
the representation of a client if the custodian of the public records is an adverse
party represented by legal counsel and the custodian’s attorney does not con-
sent to the communication?

Opinion:
Yes, a lawyer may communicate directly with the custodian of public

records for the purpose of making a public records request regardless of
whether the custodian’s lawyer consents to the communication. Rule 7.4(a) of
the Rules of Professional Conduct permits a lawyer to “communicate or cause
another to communicate about the subject of the representation with a party
the lawyer knows to be represented by another lawyer in the matter” in only
two situations: (1) the lawyer has the consent of the opposing party’s lawyer; or
(2) the communication is “authorized by law.” G.S. §132-6 provides 

[e]very person having custody of public records shall permit them to be
inspected and examined at reasonable times and under his supervision by
any person, and he shall furnish certified copies thereof on payment of
fees as prescribed by law.

Confidential communications between a government body and its attorney
are specifically exempted from the definition of “public records” by G.S. §132-
1.1(a). By this exemption, it appears that the General Assembly contemplated
the extent to which the representation of a government body by a lawyer
should limit the right to request public records. Further, in News and Observer
Publishing Company v. Poole, 330 N.C. 465, 412 S.E. 2d 7 (1992), the North
Carolina Supreme Court held that a clear statutory exemption must exist in
order to limit the liberal access to public records allowed by the Act. Id. at 474-
475, 412 S.E. 2d at ___. No exemption exists in the Act for requests for pub-
lic records when the custodian is represented by legal counsel in a particular
matter.

Although not required by the Rules of Professional Conduct, it is profes-
sionally courteous to provide a copy of a written request to inspect public
records to the lawyer for the custodian of the records when the public records
relate to a particular matter in which the custodian is represented by legal coun-
sel.

RPC  220
October 20, 1995

Use  of  Tape  Recording  Made  by  Someone  Other  Than  the  Lawyer’s  Client
Opinion rules that a lawyer should seek the court’s permission to listen to a tape

recording of a telephone conversation of his or her client made by a third party if lis-
tening to the tape recording would otherwise be a violation of the law. 

Inquiry  #1:
Client X was indicted on two counts of taking indecent liberties with a 14

year old boy. The boy’s parents secretly tape recorded telephone conversations
between the boy and Client X. Attorney A, who represents Client X, obtained
discovery from the district attorney from which he learned of the existence of
the tape and demanded copies. RPC 192 rules that a lawyer may not listen to
an illegal tape recording made by his or her client nor may the lawyer use the
information on the illegal tape recording to advance the client’s case. Does the
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ethical responsibility of a lawyer change if a tape recording, which contains
information relevant to the defense of the client, was made by someone other
than the lawyer’s client?

Opinion  #1:
Under Title III of the Omnibus Crime Control and Safe Streets Act of

1968, 18 U.S.C. §2510 et seq. (the “Act”), it is illegal to intentionally intercept
any telephone conversation without the consent of one of the parties to the
conversation. However, whether it is illegal for Client X or Attorney A to lis-
ten to or use information contained in a tape recording of Client X made under
the circumstances described in the inquiry is a question of statutory interpre-
tation which cannot be answered by the Ethics Committee. See generally 18
U.S.C. §2511(1)(d) and (2)(d). If listening to or using the information from
the tape recording under these circumstances is not a violation of the Act,
Attorney A may listen to the tape recording and may use the information
obtained from the tape recording in trial. If Attorney A is unsure of the legali-
ty of listening to the tape recording and he believes that it is in the best inter-
est of his client’s defense to do so, he should take the appropriate procedural
steps to obtain the court’s determination regarding the issue. See Rule 7.1(a)(1)
of the Rules of Professional Conduct.

This situation is distinguishable from RPC 192. RPC 192 prohibits a
lawyer from listening to and using the information from a clearly illegal tape
recording of a conversation of the opposing party made by a client because a
lawyer should not enable a client to benefit from illegal conduct. Attorney A’s
client, on the other hand, is not seeking to benefit from her own illegal activi-
ty. Provided it is not a violation of the Act, listening to and using the contents
of the tape recording to represent Client X is not prejudicial to the adminis-
tration of justice. See Rule 1.2(d).

Inquiry  #2:
If the district attorney advises Attorney A that the district attorney intends

to offer the tape in evidence, does Attorney A have an obligation to listen to
the tape recording in order to be prepared to address its contents in the trial?

Opinion  #2:
Whether Attorney A may listen to the tape recording is a question of law

which cannot be answered by the Ethics Committee. See opinion #1 above.
However, if listening to the tape recording is illegal or Attorney A is unsure of
the legality of listening to the tape recording, he should take the appropriate
steps to seek the court’s permission to listen to the tape recording in order to
prepare for motions regarding the admissibility of the tape recording. See Rule
7.1(a)(1).

Inquiry  #3:
In the fact situation set forth in RPC 192, the client made a tape recording

of a conversation to which he was not a party. In this situation, may the lawyer
file a motion to test the admissibility of the tape recording and, if the court
determines that the tape is admissible, listen to the tape and use the informa-
tion obtained on the tape and the tape itself at trial?

Opinion  #3:
Yes. See opinions #2 above.

RPC  221
October 20, 1995

Receipt  of  Evidence  of  Crime  
Opinion rules that absent a court order or law requiring delivery of physical evi-

dence of a crime to the authorities, a lawyer for a criminal defendant may take pos-
session of evidence that is not contraband in order to examine, test, or inspect the
evidence. The lawyer must return inculpatory physical evidence that is not contra-
band to the source and advise the source of the legal consequences pertaining to the
possession or destruction of the evidence.

Inquiry  #1:
Attorney A and Attorney B work for different law firms. They have been

appointed to represent Defendant who is charged with first degree murder.
Defendant’s wife, W, was apparently present during the altercation that led to
the victim’s death. During Attorney A and Attorney B’s investigation,
Defendant implicated W in the matter and told the attorneys that he had

knowledge of relevant physical evidence. The police detectives who investigat-
ed the death are in possession of a stick they believe Defendant used to com-
mit the murder but neither the police detectives nor the prosecutors are aware
of the existence of other physical evidence.

Defendant brought the physical evidence to Attorney B’s office. Attorney B
took possession of the physical evidence for purposes of examination and con-
sultation with Attorney A concerning the extent to which the physical evidence
might incriminate or exculpate Defendant.

Attorney A and Attorney B interviewed W who incriminated herself. The
story W told Attorney A and Attorney B is different from the statement that
she gave to the police officers during the initial investigation.

Must Attorney A or Attorney B notify the district attorney’s office or the
investigating law enforcement agency of the existence of the physical evidence?

Opinion  #1:
No. On the one hand, a lawyer has a duty to preserve the confidences of

the client and to zealously represent the client within the bounds of the law.
Rule 4 and Canon VII of the Rules of Professional Conduct. On the other
hand, a lawyer is an officer of the court and should not engage in conduct that
is prejudicial to the administration of justice. Rule 1.2(d). In the absence of a
court order or a common law or statutory obligation to disclose the location or
deliver an item of inculpatory physical evidence that is not contraband (the
possession of which is in and of itself a crime, such as narcotics) to law enforce-
ment authorities, a defense lawyer may take such evidence into his or her pos-
session for the purpose of testing, examination, or inspection. The defense
lawyer should return the evidence to the source from whom the lawyer received
it. In returning the item to the source, the lawyer must advise the source of the
legal consequences pertaining to the possession or destruction of the evidence
by that person or others. This advice should include the advice to retain the evi-
dence intact and not engage in conduct that might be a violation of criminal
statutes relating to evidence. See generally ABA Standards for Criminal Justice
Prosecution Function and Defense Function (3rd ed.), Standard 4-4.6(a)-(c),
“Physical Evidence,” and Commentary. If a defense lawyer receives a subpoe-
na for inculpatory physical evidence in his or her possession, the lawyer may
take appropriate steps to contest the subpoena in order to protect the interests
of the client. However, the lawyer must comply with a court order to produce
the evidence.

Similarly, pursuant to G.S. §15A-905, a defense lawyer must comply with
any order entered by the court to produce evidence the defendant intends to
introduce at trial.

Inquiry  #2:
What specific information, if any, is Attorney A or Attorney B allowed to

disclose to the district attorney or the law enforcement agency regarding the
weapon or how it was obtained?

Opinion  #2:
See opinion #1 above.

Inquiry  #3:
W provided information to Attorney A and Attorney B which would assist

Defendant in his defense. Since Attorney A and Attorney B might be witness-
es for Defendant, do they have to withdraw from the representation of
Defendant?

Opinion  #3:
No. Rule 5.2(b) requires a lawyer to withdraw from the representation of a

client if, “after undertaking employment in contemplated or pending litiga-
tion, a lawyer learns or it is obvious that he or a lawyer in his firm ought to be
called as a witness on behalf of his client.” However, he may continue the rep-
resentation and he or a lawyer in his firm may testify under the circumstances
enumerated in Rule 5.2(a). It is not “obvious” that Attorney A or Attorney B
“ought” to be called as a witness for their client. Any information gained by
Attorney A and Attorney B during the professional relationship with
Defendant, including information obtained from third parties such as W, is
confidential information. Rule 4(a); see also G.S. §15A-906. Unless Defendant
consents to disclosure of the information gained from W, the lawyers may not
testify about what W told them. Even if Defendant consents to the use of this
information, W may be called as a witness herself, thus avoiding the need for
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Attorney A or Attorney B to testify. A problem of this nature can be avoided
by having a nonlawyer present at all interviews with prospective trial witness-
es.

Inquiry  #4:
Defendant has consented to the disclosure by Attorney A and Attorney B

of the substance of W’s statements to them. At trial, W is called as a witness
and testifies contrary to her earlier statements to Attorney A and Attorney B.
If the testimony of Attorney A or Attorney B is necessary to rebut the testimo-
ny of W, must one or both of them withdraw from the representation?

Opinion  #4:
Withdrawal may not be required. It is possible that by aggressive cross-

examination of W, the need for one of the lawyers to testify will be avoided. If
Lawyer A or Lawyer B must testify in order to rebut the testimony of W, more-
over, the lawyers might conclude that an exception in Rule 5.2(a)(4) applies
which would allow the lawyer to testify without withdrawing from the repre-
sentation. Rule 5.2(b). Rule 5.2(a)(4) allows a lawyer to continue the repre-
sentation despite acting as a witness in the trial if withdrawal “would work a
substantial hardship on the client because of the distinctive value of the
lawyer...as counsel in the particular case.”

If it is necessary for one of the lawyers to testify, the lawyer who testifies may
have to withdraw from the representation but the other lawyer may remain in
the case. Rule 5.2(b) only requires the lawyer who testifies for his client and the
other members of his firm to withdraw from the representation.

RPC  222
October 20, 1995

Obtaining  a  Confession  of  Judgment  to  Secure  a  Fee
Opinion rules that prior to rendering legal services to a client, a lawyer may not

obtain a confession of judgment from a client to secure a fee.

Inquiry  #1:
Attorney A charges a flat fee for representation in certain criminal and

domestic matters. Prior to rendering legal services, he requires the client to sign
a confession of judgment, pursuant to G.S. §1A-1, Rule 68. On occasion, the
confession of judgment recites the amount of the flat rate fee Attorney A has
quoted to the client and, on occasion the confession of judgment is blank as to
the amount. Regardless of the extent of the services actually rendered to the
client, if the client fails to pay the fee, Attorney A files the confession of judg-
ment with the clerk of court. If the confession is blank, he fills in the amount
of the flat fee quoted to the client.

Attorney A agrees to represent Client X on the defense of a felony. He tells
Client X he will represent him for a flat fee of $2000 which Client X must pay
by the conclusion of the representation. Prior to rendering services to Client X,
Attorney A obtains Client X’s signature on a confession of judgment for
$2000. Attorney A makes one minor court appearance on behalf of Client X
but, before rendering any other services to Client X, the district attorney dis-
misses the charges on her own initiative due to insufficient evidence. Client X
has made no payments to Attorney A. Attorney A files the confession of judg-
ment with clerk of court and proceeds to enforce the judgment. Client X dis-
putes the amount of the fee. Is Attorney A’s fee arrangement with Client X eth-
ical?

Opinion  #1:
No, a lawyer may not obtain a confession of judgment from a client prior

to the rendering of legal services to the client. CPR 250, which was adopted
under the superseded Code of Professional Responsibility, allowed a lawyer to
obtain a confession of judgment from a client to secure a fee for services.
However, the practice of obtaining a confession of judgment prior to the ren-
dering of legal services to a client violates Rule 2.6 of the current Rules of
Professional Conduct. To the extent CPR 250 is inconsistent with this opin-
ion, it is overruled.

The State Bar’s fee dispute arbitration program was established in 1993 in
order to provide an appropriate and effective vehicle for resolving fee disputes
between a client and a lawyer. See “Professionalism Report,” NCSB Newsletter,
Volume 17, No. 4, pages 8-14. Prior to initiating legal proceedings to collect a
disputed fee, a lawyer is required by Rule 2.6(e) of the Rules of Professional

Conduct to notify the client of the existence of the State Bar’s fee arbitration
program and to participate in good faith in nonbinding arbitration of the fee
dispute if the client submits a proper request for fee arbitration. Although a
client who signed a confession of judgment at the beginning of the representa-
tion may subsequently contest the actual amount of the fee, a lawyer holding
the confession of judgment appears to have no duty to advise the client of the
existence of the fee arbitration program because the filing of a confession of
judgment abrogates the need to initiate legal proceedings to collect the fee.
Moreover, with a confession of judgment in hand, the lawyer has no motiva-
tion to resolve a fee dispute with the client through arbitration because he or
she already has a judgment. Attorney A’s fee arrangement frustrates the purpose
of the State Bar’s mandatory fee arbitration program and is, therefore, in viola-
tion of Rule 2.6(e).

Attorney A’s fee arrangement also violates Rule 2.6(a) which prohibits a
lawyer from entering into an agreement for, charging, or collecting an excessive
fee. Rule 2.6(b) lists the factors to be taken into consideration in determining
whether a fee is reasonable. These factors include the time and labor required
to perform the legal services. In the present inquiry, Attorney A performed
minimal services and the favorable outcome did not result from the work of
Attorney A. Therefore, the $2000 fee for the services is unreasonable. In RPC
158, it is held that Rule 2.6(a) requires a lawyer to refund to the client at the
conclusion of the representation any portion of the fee which is clearly exces-
sive. If a confession of judgment is attained prior to the rendering of legal serv-
ices, it may be used unethically to collect an excessive fee.

Inquiry  #2:
Would opinion #1 be different if the confession of judgment was signed by

Client X in blank?

Opinion  #2:
No.

Inquiry  #3:
Attorney B has rendered legal services to Client Y. Client Y indicates that

he does not dispute the fee for the services rendered but he is unable to pay the
fee at this time. May Attorney B obtain a confession of judgment from Client
Y for the amount of the fee?

Opinion  #3:
Yes, provided Attorney Y explains the confession of judgment to the client.

Since Client Y does not dispute the known fee, this arrangement does not
undermine the purpose of the fee arbitration program. See Rule 2.6(e).

RPC  223
January 12, 1996

Responsibility  to  Client  Who  Has  Disappeared
Opinion rules that when a lawyer’s reasonable attempts to locate a client are

unsuccessful, the client’s disappearance constitutes a constructive discharge of the
lawyer requiring the lawyer’s withdrawal from the representation.

Inquiry:
On July 7, 1993, Attorney A entered into an agreement to represent Client

A in regard to minor injuries she sustained in an automobile accident. Attorney
A met with Client A on that date and subsequently spoke with her by tele-
phone on a couple of occasions. In these phone conversations, Client A
informed Attorney A that she planned to see other health care providers.

Attorney A has not heard from Client A since 1993 although she has tried
on numerous occasions and by a variety of methods to contact Client A.
Initially, Attorney A called Client A but Client A did not return her phone
calls. Last year, Attorney A wrote to Client A but the letters were returned with-
out a forwarding address. Client A’s telephone number was disconnected and
there is no new listing for her. She no longer works for the company that
employed her in July 1993. Attorney A asked Client A’s former employer to
forward a letter to Client A at the last address the employer had on file for
Client A. She received no response to this letter. Attorney A tried to get Client
A’s new address from one of the doctors Client A was seeing in 1993. The doc-
tor’s office had her old address. The insurance company for the prospective
defendant in the automobile accident has not heard from Client A and has
closed its file. Client A’s own automobile insurance policy was canceled in April
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1994. The company does not have a new address for Client A. Finally,
Attorney A checked the county property listings. The last listing for Client A
was in 1993.

The statute of limitations on Client A’s claim will expire in ten months. A
complaint has not been filed. A representative of Attorney A’s malpractice
insurance carrier recommended that she file a complaint on behalf of Client A
and then immediately make a motion to withdraw. What is Attorney A’s ethi-
cal responsibility to Client A?

Opinion:
When a client stops communicating with his or her lawyer, the lawyer must

take reasonable steps to locate and communicate with the client. In the present
inquiry, Attorney A’s efforts to locate Client A were more than reasonable.
However, if the lawyer is still unable to locate the client and the client has made
no effort to contact the lawyer, the client’s failure to contact the lawyer within
a reasonable period of time after the lawyer’s last contact with the client must
be considered a constructive discharge of the lawyer. Rule 2.8(b)(4) of the
Rules of Professional Conduct requires a lawyer to withdraw from the repre-
sentation of a client if the lawyer is discharged by the client. Therefore,
Attorney A must withdraw from the representation.

Attorney A may not file a complaint on behalf of Client A although filing
suit might stop the running of the statute of limitations. The determination of
the objective of legal representation is the client’s prerogative. As the comment
to Rule 7.1 observes, “[t]he client has ultimate authority to determine the pur-
poses to be served by legal representation within the limits imposed by law and
the lawyer’s professional obligation.” If a client disappears, the lawyer cannot
know whether the client wanted to proceed with the lawsuit, who the client
was prepared to sue, and whether the allegations in the complaint are accurate.
Therefore, if a client disappears and the lawyer is unable to locate the client
after reasonable efforts to do so, the lawyer should withdraw from the repre-
sentation without taking further action on behalf of the client.

RPC  224  
October 24, 1997
Editor’s Note: This opinion was originally published as RPC 224 (Third
Revision).

Communication  with  Treating  Physician
Opinion prohibits the employer’s lawyer from engaging in direct communica-

tions with the treating physician for an employee with a workers’ compensation
claim.

Inquiry  #1:
Employee was injured in a work-related accident. Attorney A represents

Employee in his workers’ compensation claim. Attorney X represents the
employer. Employee’s treating physician is Dr. Care. May Attorney X contact
Dr. Care privately, without the consent of Employee or Attorney A, to discuss
Employee’s medical treatment?

Opinion  #1:
No. See Salaam v. N.C. Department of Transportation, 122 N.C. 83, 468

S.E.2d 536 (1996), disc. rev. improvidently granted, 345 N.C. 494, 480
S.E.2d 51 (1997) (applying the holding in Crist v. Moffat, 326 N.C. 326, 389
S.E.2d 41 (1990), to adversarial proceedings before the Industrial Commission
and recognizing the public policy interest in protecting patient privacy in light
of the adequacy of formal discovery procedures).

RPC  225
January 12, 1996

Seeking  Cooperation  on  Plea  Agreement  from  Crime  Victim  with  Pending
Civil  Action

Opinion holds that the lawyer for a defendant in criminal and civil actions aris-
ing out of the same event may seek the cooperation of a crime victim on a plea agree-
ment provided the settlement of the victim’s civil claim against the defendant is not
contingent upon the content of the testimony of the victim or the outcome of the case.

Inquiry:
Attorney A represents Client A who is charged with the crime of discharg-

ing a weapon into an occupied automobile. Attorney X represents the occu-
pants of the automobile, Family X, which includes a father, a mother, and two
children. Attorney X has advised Attorney A that Family X is seeking com-
pensation from Client A for damages caused by the discharge of the weapon
into the automobile. Attorney X did not represent the family at the time of the
indictment of Client A and he is not involved in the criminal proceeding.

Attorney A would like to meet with Attorney X to discuss settlement of the
claims of Family X in conjunction with a discussion of the cooperation of the
family in obtaining a plea agreement or a dismissal of the charges against Client
A. May Attorney A and Attorney X discuss cooperation on Client A’s criminal
charge in conjunction with a discussion of the settlement of the civil claim?

Opinion:
Yes, provided the lawyers do not discuss making the settlement of the fam-

ily’s civil claims contingent upon the content of the testimony of the members
of the family or upon the outcome of the case. Rule 7.9(b) states “[a] lawyer
shall not pay, offer to pay, or acquiesce in the payment of compensation to a
witness contingent upon the content of his or her testimony or the outcome of
the case....” The Comment to Rule 7.9 recognizes that “[w]itnesses should
always testify truthfully and should be free from any financial inducements that
might tempt them to do otherwise.”

If no financial inducement is offered to the members of Family X, Attorney
A may seek their cooperation on a plea agreement or dismissal of the charges.
However, under no circumstances should a resolution of the civil matter result
in a witness’s refusal to testify or the withholding of factual information from
the court. Moreover, the district attorney responsible for the case should be
advised of the discussions between Attorney A and Attorney X.

RPC  226
April 12, 1996

Disposition  of  Unidentified  Funds
Opinion rules that when a law firm receives funds that are not identified as

client funds, the firm must investigate the ownership of the funds and, if it is rea-
sonable to conclude the funds do not belong to a client or a third party, the firm may
conclude that the funds belong to the firm.

Inquiry:
Law Firm received a check for $3,700 made out to Attorney A, a member

of the firm, and Fire Insurance Company. The check is a payment from the liq-
uidation of National Insurance Company which filed for bankruptcy approxi-
mately eight to ten years ago. Attorney A and the other lawyers in Law Firm
are unable to determine whether the funds represented by the check belong to
a client, to a third party, or to the firm. They have inquired of the chief deputy
liquidator's office, the office of the court where National's bankruptcy action
was filed, and Fire Insurance Company, but to no avail. The lawyers believe
that the most logical explanation for the payment is as follows: when National
went bankrupt, Law Firm made an uninsured motorist claim for a client under
the client's insurance policy with Fire Insurance Company. The claim was set-
tled and Fire Insurance Company required the client to sign a subrogation
agreement for the amount of the settlement. Using that agreement, Fire
Insurance Company filed a proof of claim with the bankruptcy court. If the
check is being paid in satisfaction of this claim in the bankruptcy proceeding,
the proceeds of the check would belong to Fire Insurance Company and not
to the client or third party.

Fire Insurance Company would like to split the check with Law Firm. May
Law Firm conclude that the funds do not belong to a client and share the check
with Fire Insurance Company?

Opinion:
Yes, if Law Firm has made a reasonable effort to investigate the background

of the check to determine whether the check belongs to a client or a third party
and, having undertaken that investigation, now has a good faith belief that the
check does not belong to a client or a third party. See Rule 10.1(c).

RPC  227
July 18, 1997
Editor’s Note: This opinion was originally published as RPC 227 (Revised).
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Release  of  Title  Notes  to  Former  Client
Opinion rules that a former residential real estate client is not entitled to the

lawyer's title notes or abstracts regardless of whether such information is stored in the
client's file. However, a lawyer formerly associated with a firm may be entitled to
examine the title notes made by the lawyer to provide further representation to the
same client.

Inquiry  #1:
Attorney A is a real estate lawyer with Law Firm X. Two years ago, Attorney

A represented Client 1 in the closing of the purchase of a house and lot. Client
1 recently requested her real estate file from the firm. What documents does
Law Firm X have to give to Client 1?

Opinion  #1:
Rule 2.8(a)(2) requires a lawyer who has withdrawn from the representa-

tion of a client to deliver to the client “all papers and property to which the
client is entitled.” RPC 178 cites CPR 3 for the proposition that

a lawyer must provide a former client with originals or copies of anything
in the file which would be helpful to the new lawyer except “the dis-
charged lawyer's notes made for his own future reference and study and
similar things not representing a completed work product.”

See also CPR 3, CPR 315, CPR 322, CPR 328 and Rule 2.8(a)(2).
After a residential real estate transaction is completed, the client is entitled

to originals or copies of the documents which were generated solely in con-
nection with the client's closing, including the following: the deed to the prop-
erty, plats, title opinion, title insurance policy, all closing documents, all docu-
ments prepared for the lender and other third parties, correspondence, memo-
randa regarding the client's transaction only, and documents referenced in the
client's deed or title opinion. The client is not entitled to the lawyer's title
notes, abstracts, or copies of documents not prepared solely for the client's
transaction regardless of whether such information is stored in the client's file.

Inquiry  #2:
Are the title notes, the title opinion, copies of deeds, and other similar doc-

uments in the file considered “work product” which Law Firm X can refuse to
return to Client 1 or her designated attorney?

Opinion  #2:
See opinion #1 above.

Inquiry  #3:
While a shareholder in Law Firm X, Attorney B was retained by Client 2

to represent her in the refinancing of her home. Attorney B supervised his para-
legal in performing a title search, prepared a title opinion, obtained title insur-
ance, prepared closing documents, and otherwise represented Client 2 in refi-
nancing her home. Attorney B subsequently resigned from Law Firm X and
opened his own practice. Client 2 has retained Attorney B to assist her in
another refinancing of her home. In accordance with Attorney B's advice,
Client 2 requested her original refinance file from Law Firm X. Law Firm X
refused to release the file to Client 2, contending that all of the title notes and
other information contained in the file, other than the actual title policy, are
the “work product” of Law Firm X and Client 2 is not entitled to receive the
originals or copies of this material. Attorney B's representation of Client 2 on
the new refinancing would be facilitated by the receipt of the title notes from
the prior refinancing. May Law Firm X refuse to provide Client 2's file, or a
copy of the materials contained therein, to Client 2 or her attorney?

Opinion  #3:
No. See opinion #1 above. If a lawyer who was formerly associated with a

law firm asks the law firm for the file of a client the lawyer represented while
he was a member of the firm and the use of the lawyer's title notes will assist
the lawyer in providing further representation to the same client, in addition to
giving the lawyer the originals or copies of the documents noted in opinion #1
above, the law firm must give the lawyer access to the title notes made by the
lawyer (or by a paralegal of the firm acting at the lawyer's direction) during the
previous representation of the client while the lawyer was still a member of the
law firm. This opinion is subject to the file maintenance and destruction guide-
lines in RPC 209.

Inquiry  #4:
Is the response to inquiry #3 affected by the fact that a paralegal employed

by Law Firm X performed the actual title search?

Opinion  #4:
No.

Inquiry  #5:
Other clients of Attorney B when he was a member of Law Firm X have

asked Law Firm X to forward their files, or copies thereof, to Attorney B. May
Law Firm X refuse to send the files, or copies of the files, to Attorney B?

Opinion  #5:
No. See opinion #3 above.

RPC  228
July 26, 1996
Editor’s Note: This opinion was originally published as RPC 228 (Revised).

Indemnifying  the  Tortfeasor's  Liability  Insurance  Carrier  for  Unpaid  Liens  of
Medical  Providers  as  a  Condition  of  Settlement

Opinion rules that a lawyer for a personal injury victim may not execute an
agreement to indemnify the tortfeasor's liability insurance carrier against the unpaid
liens of medical providers.

Inquiry:
Attorney A represents Client A who was injured in an automobile collision

caused by the negligence of Mr. X. Mr. X has liability insurance with Insurance
Carrier. Attorney A negotiated a settlement of Client A's claim with Insurance
Carrier for a sum certain. However, Insurance Carrier's settlement offer is con-
ditioned upon the execution by Attorney A and Client A of an indemnity
agreement in addition to the traditional general release. In the indemnity agree-
ment, Attorney A would agree to indemnify Insurance Carrier against all
claims Insurance Carrier might sustain as a result of any outstanding medical
lien incurred by Client A as a result of the accident. The agreement requires
Insurance Carrier to notify Attorney A of all medical provider claims or liens
of which Insurance Carrier has actual or constructive knowledge. Is it ethical
for Attorney A to sign the indemnity agreement as a part of the settlement of
Client A's claim?

Opinion:
No. Rule 5.1(b) of the Rules of Professional Conduct.

RPC  229  
July 26, 1996

Joint  Representation  of  Husband  and  Wife  in  Estate  Planning
Opinion rules that a lawyer who jointly represented a husband and wife in the

preparation and execution of estate planning documents may not prepare a codicil
to the will of one spouse without the knowledge of the other spouse if the codicil will
affect adversely the interests of the other spouse or each spouse agreed not to change
the estate plan without informing the other spouse.

Inquiry  #1:
Husband and Wife asked Attorney to represent them in planning the dis-

position of their estates and in the preparation of their wills. Both spouses
agreed that all of the property of the first to die would be left to the surviving
spouse with the exception of a small trust that would be established at
Husband's death for the benefit of the couple's minor children. The trust
would be funded prior to the distribution of the residuary estate to Wife.
Husband has a terminal illness and the couple anticipate that Husband will be
the first to die. The wills were drafted and signed. Husband subsequently called
Attorney and expressed concern about Wife's ability to manage her funds.
Husband asked Attorney to draft a codicil to his will increasing the amount put
in trust for the minor children, thereby reducing the residuary bequest to Wife.
May Attorney A draft the codicil without the knowledge and consent of Wife?

Opinion  #1:
Attorney may only prepare the codicil without informing Wife if there was

no clearly expressed intent by Husband and Wife, at the time of the prepara-
tion of the original estate planning documents, that neither spouse would
change the estate plan without informing the other spouse and the provisions
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of the codicil are consistent with the best interests of Wife. See Rule 5.1(a).
There are insufficient facts presented in this inquiry to determine whether
there was an agreement not to change the estate plan or to determine whether
the codicil is consistent with Wife's interests.

Inquiry  #2:
In an entirely unrelated matter, Husband X meets with Attorney regarding

his personal estate plan. Husband X wants to minimize Wife X's share of his
estate because he believes she suffers from dementia. Also, it is his second mar-
riage, of which there are no children, and Wife X has her own assets. May
Attorney advise Husband on how to structure his estate plan to preclude Wife
from dissenting from his will?

Opinion  #2:
Yes, Rule 7.1(a)(1) permits a lawyer to seek the lawful objectives of a client

through reasonably available means permitted by law and the Rules of
Professional Conduct.

RPC  230
July 26, 1996
Editor’s Note: Compare Rule 3.3(d). See also 98 Formal Ethics Opinion 1 for
additional guidance.

Disclosure  of  Adverse  Medical  Reports  in  a  Social  Security  Disability  Case
Opinion rules that a lawyer representing a client on a good faith claim for social

security disability benefits may withhold evidence of an adverse medical report in a
hearing before an administrative law judge if not required by law or court order to
produce such evidence.

Inquiry  #1:
Attorney represents Client L, a claimant for social security disability bene-

fits. Attorney files a request for an administrative hearing before a Social
Security Administration administrative law judge ("ALJ"). In administrative
hearings before an ALJ, no one advocates or presents evidence in opposition to
the claimant's case.

Attorney previously represented Client L on his claim for workers' com-
pensation benefits. During the workers' compensation case, the workers' com-
pensation carrier required Client L to submit to an independent medical exam-
ination. The report of the physician performing the examination states that
there is little wrong with Client L and he is a malingerer. Attorney considers
this report biased and unfair. At the administrative hearing, Attorney submits
other medical records for Client L, and withholds the adverse report from the
workers' compensation case. Is this ethical?

Opinion  #1:
Yes, provided there is no law or court order mandating disclosure and fur-

ther provided Attorney is advancing Client L's claim in good faith.
The Social Security Independence and Program Improvements Act of

1994, Pub.L.No. 103-296, Sect. 206, 108 Stat. 1464, 1509-16 (1994) pro-
vides, in pertinent part:

(a)(1) Any person...who makes, or causes to be made, a statement
or representation of a material fact for use in determining any initial
or continuing right to or the amount of (A) monthly insurance ben-
efits under title II, or (B) benefits or payments under title XVI, that
the person knows or should know is false or misleading or knows or
should know omits a material fact or makes such a statement with
knowing disregard for the truth shall be subject to, in addition to
any other penalties that may be prescribed by law, a civil money
penalty of not more than $5,000 for each such statement or repre-
sentation....

The statute defines “a material fact” as follows:
(2) For purposes of this section, a material fact is one which the sec-
retary may consider in evaluating whether an applicant is entitled to
benefits under title II or eligible for benefits or payments under title
XVI.

Whether the law requires disclosure of adverse medical opinions or medical
reports generated in an unrelated adversarial proceeding is the subject of con-
troversy. See Robert E. Raines, “The Advocate's Conflicting Obligations Vis-a-
Vis Adverse Medical Evidence in Social Security Proceedings,” 1995 B.Y.U.L.

Rev. 99, 133-134. However, if a lawyer reasonably believes that this law or a
court order requires the production of such evidence, the lawyer should com-
ply with the law or court order. In so doing, the lawyer is not violating the duty
of confidentiality. See Rule 4(c)(3) of the Rules of Professional Conduct.

If the lawyer reasonably believes that there is no law or court order requir-
ing production of the evidence, Rule 4 of the Rules of Professional Conduct
requires the lawyer to protect the confidential information of a client. Canon
VII also requires the lawyer to represent the client zealously within the bounds
of the law. In litigation, a conflict may arise between these duties and a lawyer's
duty of candor to the court. See comment to Rule 7.2. In general, there is no
ethical duty to volunteer adverse evidence to a tribunal absent a law or court
order requiring disclosure. The lawyer must present the evidence that best
advances the client's case and should not reveal confidential information if to
do so would be detrimental to the client's interest. Rule 4(c)(2). Nevertheless,
a lawyer may not knowingly advance a claim, make a false statement of fact,
use false evidence, or assist the client in illegal or fraudulent conduct. Rule
7.2(a)(2), (4), (5), and (8).

In light of these conflicting obligations, the following position taken by the
Committee on Professional Ethics of the New York County Lawyers
Association in its decision of September 9, 1993, is sound:

If a lawyer is able to advance a good faith claim for benefits despite
knowledge of contrary medical reports, and if none of the evidence
or statements made in support of that claim is known to be false in
light of such knowledge, then nothing in the Code [of Professional
Conduct] precludes assertion of the claim. If, however, the lawyer's
knowledge of the adverse medical information constitutes knowl-
edge that the claim itself is false, then the lawyer is not free to
advance the claim and must withdraw from the representation.

Id. at 115 (quoting Comm. On Prof. Ethics of the N.Y. County Lawyers'
Ass'n, New York County Lawyers Ethics Opinion, N.Y.L.J., September 9,
1993, at 2).

Thus, if Attorney is not knowingly advancing a false claim on behalf of
Client L and Attorney reasonably believes that disclosure is not required by law
or court order, he may represent Client L in the social security disability hear-
ing without disclosing the adverse medical evidence.

Inquiry  #2:
Attorney A represents a claimant for social security disability benefits.

Attorney requests an administrative hearing. In the course of the representa-
tion, Attorney writes the claimant's treating physician and asks for a letter stat-
ing the physician's opinion about whether the claimant is disabled. In the
responsive letter from the physician, the physician indicates that she believes
the claimant is not disabled and should not be granted social security disabili-
ty benefits. Attorney does not submit the adverse letter from the physician to
the ALJ at the hearing. Is this unethical?

Opinion  #2:
See opinion #1.

Inquiry  #3:
In the same situation as inquiry #2, Attorney requests from the treating

physician a letter plus the treating physician's office notes. The treating physi-
cian sends the office notes which merely describe the course of the claimant's
treatment. However, the physician also sends a letter stating her opinion that
the claimant is not disabled. Attorney submits only the office notes to the ALJ
and withholds the adverse letter. Is this conduct ethical?

Opinion  #3:
See opinion #1.

Inquiry  #4:
Attorney has concluded that it would be a good litigation strategy to pro-

duce all relevant medical evidence at the administrative hearing on the claim
for disability benefits of Client X. Attorney believes that if the adverse medical
evidence is introduced, it can be explained and will not defeat Client X's claim.
If Attorney introduces and explains the evidence, it will avoid any perception
that Attorney is hiding relevant evidence and will, thereby, increase the ALJ's
confidence in Attorney. It will also avoid the potential harm that might result
if the ALJ learns of the evidence from another source. Is Attorney prohibited
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from introducing the adverse medical evidence?

Opinion  #4:
No. The Rules of Professional Conduct do not prohibit a lawyer from pre-

senting to the client the strategic advantage of disclosing adverse evidence and
obtaining the client's consent to disclose. Rule 4(c)(1).

RPC  231
October 18, 1996
Editor’s Note: This opinion was originally adopted as RPC 231 (Revised).

Collecting  a  Contingent  Fee  on  the  Gross  Recovery  and  on  the  Medical
Insurance  Provider's  Claim

Opinion rules that a lawyer may not collect a contingent fee on the reimburse-
ment paid to the client's medical insurance provider in addition to a contingent fee
on the gross recovery if the total fee received by the lawyer is clearly excessive.

Inquiry  #1:
Attorney A's contingent fee agreement with Client for representation in a

personal injury case will pay Attorney A a fee of one-third of the gross recov-
ery from the defendant plus whatever contingent legal fee may be provided by
law for recovering and paying the claim for reimbursement of an insurance car-
rier or medical insurance program that paid some or all of the client's medical
expenses. Is it ethical for a lawyer to collect a contingent fee on the gross recov-
ery and an additional contingent fee for recovering and paying the claim of the
medical insurance carrier or program?

Opinion  #1:
No opinion is expressed as to whether a legal fee for collecting a medical

insurance provider's claim for reimbursement is permitted by law. If such a fee
is permitted by law, the collection of this fee in addition to the collection of a
contingent fee on the gross recovery may render the lawyer's total fee for the
representation of the client “clearly excessive” in violation of Rule 2.6(a) of the
Rules of Professional Conduct. Whether the total fee is “clearly excessive”
depends upon the facts and circumstances of the particular representation.
“Contingent fees, like all legal fees, must be reasonable.” RPC 35. Further, a
lawyer may not charge a clearly excessive fee even though the fee may be recov-
ered from an opposing party. RPC 196

Rule 2.6(b) provides that “[a] fee is clearly excessive when, after a review of
the facts, a lawyer of ordinary prudence experienced in the area of law involved
would be left with a definite and firm conviction that the fee is in excess of a
reasonable fee.” The rule then lists a number of factors to be taken into con-
sideration in determining the reasonableness of a fee including the following:

(1) the time and labor required, the novelty and difficulty of the questions
involved, and the skill requisite to perform the legal service properly;
…
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the circumstances;
…
(7) the experience, reputation, and ability of the lawyer or lawyers per-
forming the services; and 
(8) whether the fee is fixed or contingent.

A lawyer may not know at the beginning of the representation whether col-
lecting the additional fee will render the lawyer's total fee clearly excessive in
violation of the rule. However, at the conclusion of the representation, the
lawyer should examine the factors listed in Rule 2.6(b) to determine the rea-
sonableness of the total fee. If the collection of the additional fee renders the
total fee paid to the lawyer clearly excessive in light of these factors, the lawyer
should reduce the fee paid by the client in an amount equivalent to the fee per-
mitted by law for collecting and paying the claim of the medical insurance
provider.

Inquiry  #2:
At the beginning of the representation, should the lawyer disclose to the

client the lawyer's intention to seek the fee from the medical insurance provider
in addition to the contingent fee payable by the client on the gross amount of
the recovery?

Opinion  #2:
Yes, the fee arrangement should be fully explained to the client and the

client should agree to the fee arrangement. See Rule 2.6 and comment.

RPC  232
October 17, 1996
Editor’s Note: Opinion was originally adopted as RPC 232 (Revised). See RPC
191, as amended, for additional guidance.

Disbursement  Upon  Deposit  of  Mortgage  Company  Check  Pursuant  to  an
Agreement  Purporting  to  Make  Check  Certified

Opinion concerns disbursements from a trust account in reliance upon the
deposit of a mortgage company's check issued pursuant to an agreement with a
mortgage company and the company's institutional lender purporting to render the
check “certified” as that term is defined in the UCC. 

Inquiry:
On October 20, 1995, RPC 191 was adopted by the Council of the North

Carolina State Bar. The opinion allows a lawyer to make disbursements from
his or her trust account in reliance upon the deposit of funds provisionally
credited to the account provided the funds are deposited in the trust account
in certain specified forms including certified checks.

Several mortgage companies and financial institutions making mortgage
loans, (the “mortgage companies”) have prepared a form agreement called the
“Immediately Available Funds Procedure Agreement” (the “Agreement”)
which contains a procedure that mortgage companies believe will render cer-
tain mortgage loan proceeds checks "certified checks" as defined in the
Uniform Commercial Code (“UCC”). If so, the mortgage companies contend
that a lawyer closing a residential real estate transaction may make disburse-
ments from his or her trust account immediately upon the deposit of such a
mortgage loan proceeds check provisionally credited to the trust account.

The Agreement will be executed by the closing lawyer (“Attorney”), the
mortgage company (“Financial Institution”) for a particular borrower
(“Borrower”), and an institutional lender legally authorized to make loans and
receive deposits (“Federally-Insured Lender”). (All defined terms used herein
are from the Agreement.) The procedure called for by the Agreement and some
(but not all) of the terms of the Agreement are described below.

The Financial Institution shall transmit mortgage documents (promissory
note, deed of trust, etc.) and closing instructions to Attorney to close the loan
to Borrower. Prior to the scheduled closing of the loan, Financial Institution
shall deliver a check (“Net Proceeds Check”) drawn by Financial Institution on
Federally-Insured Lender and payable jointly to Attorney and Borrower. After
the mortgage documents are executed, but before closing the loan, Attorney
will contact a duly authorized employee of Federally-Insured Lender
(“Employee Contact”). Attorney will provide certain information to Employee
Contact including the amount of the mortgage loan, that the mortgage docu-
ments have been executed by Borrower, and the amount of the Net Proceeds
Check and any account number thereon. Upon providing this information to
Employee contact, Attorney “shall be deemed to have made the same war-
ranties to Federally-Insured Lender as if Attorney had obtained an acceptance
as to the Net Proceeds Check from Federally-Insured Lender pursuant to
Section 3-417 of the UCC.” Federally-Insured Lender, through its Employee
Contact, then issues Attorney a transaction code for manual notation by
Attorney on the face of the Net Proceeds Check. The agreement provides that
the issuance of the transaction code constitutes

(a) notice from Federally-Insured Lender to Attorney pursuant to Section
9-305 of the Uniform Commercial Code as in effect in the state that
Federally-Insured Lender has a security interest in the mortgage docu-
ments; and 
(b) the warranty by and unconditional agreement of Federally-Insured
Lender with Attorney that 

i) Federally-Insured Lender shall pay the Net Proceeds Check upon pre-
sentment without reference to amounts on deposit in any account.
ii) such notation, when made on the face of the Net Proceeds Check,
constitutes an acceptance or certification of the Net Proceeds Check by
Federally-Insured Lender pursuant to Sections 3-409, 3-410, and/or 3-
411 of the Uniform Commercial Code as in effect in the state.
iii) Federally-Insured Lender undertakes the same obligations with
respect to Net Proceeds Check as if certified or accepted in writing by
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Federally-Insured Lender.
iv) funds represented by the Net Proceeds Check are not subject to off-
set by Federally-Insured Lender.

The Agreement also states that 
no provision in this Agreement...shall be construed to expand the rights
of Federally-Insured Lender to dishonor the Net Proceeds Check beyond
those rights which Federally-Insured Lender has, by law, to dishonor any
ordinary certified check which is not subject to this or any other special
agreement. Likewise, no such provision shall limit Attorney's rights to
collect on the Net Proceeds Check to less than that provided by law to a
holder of an ordinary certified check which is not subject to this or any
other special agreement.

The Federally-Insured Lender agrees that the transaction code will have the
same effect as the Federally-Insured Lender's signature pursuant to Section 3-
401 of the Uniform Commercial Code as in effect in the state, and the issuance
of the transaction code shall evidence Federally-Insured Lender's “then-present
acceptance or certification of a particular Net Proceeds Check.”

The Agreement also contains representations of Financial Institution “to
induce Attorney and Federally-Insured Lender to enter into this agreement.”
These include an agreement by Financial Institution not to issue a stop pay-
ment order or other direction with respect to the Net Proceeds Check after the
transaction code is issued for the check; an agreement that Financial Institution
shall remain liable on the Net Proceeds Check as drawer for payment to
Attorney or any other holder of the Net Proceeds Check, even though a trans-
action code is issued on the check by Federally-Insured Lender; a recognition
of an absolute and unconditional obligation by Financial Institution to repay
Federally-Insured Lender on any check for which Federally-Insured Lender has
issued a transaction code; and an indemnification agreement with Federally-
Insured Lender.

May a lawyer follow the procedure in the Agreement, deposit in his or her
trust account a Net Proceeds Check, with the transaction code issued by the
Federally-Insured Lender noted on the face of the check, and upon receiving
provisional credit for the check from the lawyer's depository institution, imme-
diately disburse against the provisionally credited funds?

Opinion:
See Good Funds Settlement Act, G.S. §45A-1 et seq. (effective October 1,

1996).

RPC  233
January 24, 1997
Editor’s Note: This opinion was originally published as RPC 233 (Revised).

Receipt  of  Letter  from  Represented  Criminal  Defendant
Opinion rules that a deputy attorney general who is representing the state on the

appeal of a death sentence should send a copy to the defense lawyer of a letter he
received from the defendant.

Inquiry  #1:
Client is on death row. Attorney A is representing Client on the automatic

appeal of his conviction and sentence of death to the North Carolina Supreme
Court pursuant to G.S. §15A-2000(d). Client sent letters to Attorney X, the
deputy attorney general who is representing the state on the appeal. In the let-
ters, Client states that he wants to expedite his execution. For this reason, he
does not want an appellate brief filed on his behalf nor does he want his case
argued. Client asks Attorney X to advise him on how to have Attorney A
removed from his representation. What should Attorney X do?

Opinion  #1:
Copies of the letters should be sent to Attorney A without communicating

directly with Client. However, a copy of the transmittal letter to Attorney A
may be sent to Client.

RPC  234
October 18, 1996,

Electronic  Storage  of  Client's  File
Opinion rules that an inactive client file may be stored in an electronic format

provided original documents with legal significance are preserved and the docu-

ments in the electronic file can be reproduced on paper.

Inquiry:
RPC 209 requires a lawyer to retain a client's file for six years after the file

becomes inactive. During the six years, the file may only be destroyed with the
consent of the client or, after notice to the client, the client fails to retrieve the
file. Prior to the expiration of the six-year period, may a law firm convert the
paper documents in a client's file into an electronic format, such as magnetic
or optical disks readable by computer, store the disks, and destroy the original
paper file?

Opinion:
Yes, provided: (1) original documents with legal significance, such as wills,

contracts, stock certificates, etc., are culled from the paper file and stored in a
safe place or returned to the client; and (2) the documents stored in an elec-
tronic format can be reproduced in a paper format. Rule 2.8(a)(1) and RPC
209

RPC  235
October 18, 1996

Fee  Agreement  for  Hourly  Rate  Plus  Contingent  Fee
Opinion rules that a lawyer may charge a client an hourly rate, or a flat rate,

for his or her services plus a contingent fee on the client's recovery provided the ulti-
mate fee paid by the client is not clearly excessive and the client is given an honest
assessment of the potential for recovery.

Inquiry:
Attorney A would like to enter into a fee agreement with a client that

requires the client to pay a minimum fee calculated on an hourly charge or a
flat fee basis plus a contingent fee on any amount recovered for the client. Is
this fee arrangement ethical?

Opinion:
Yes, provided the fee that is ultimately charged and collected from the client

is not clearly excessive in violation of Rule 2.6(a). Prior to entering into such a
fee agreement with a client, a lawyer should fully explain to the client how the
fee will be calculated and should give the client an honest assessment of the
potential for recovery. Comment [2] to Rule 2.6. As events occur during the
representation that may affect an earlier estimate of the ultimate fee, the lawyer
should provide the client with a revised estimate of the fee and a revised assess-
ment of the potential for recovery.

RPC  236
January 24, 1997
Editor’s Note: This opinion was originally published as RPC 236 (Revised).
See 99 Formal Ethics Opinion 2 for additional guidance.

Misuse  of  Subpoena  Process
Opinion rules that a lawyer may not issue a subpoena containing misrepresen-

tations as to the pendency of an action, the date or location of a hearing, or a
lawyer's authority to obtain documentary evidence.

Inquiry  #1:
Attorney A represents John Doe who was injured in an automobile acci-

dent. Witnesses are listed on the accident report. Attorney A issues subpoenas
to the witnesses directing them to appear at his office at a designated time “to
give testimony.” The subpoenas are served on the witnesses who later appear at
Attorney A's office at the appointed times. The only persons in attendance are
Attorney A, a secretary/notary, and the witnesses. No notice was given to any
adverse parties. Is Attorney A's conduct ethical?

Opinion  #1:
No. Rule 45(a) of the Rules of Civil Procedure permits the issuance of a

subpoena “for the purpose of attaining the testimony of a witness in a pending
cause.” Where no action is pending, it is false and deceptive, in violation of
Rule 1.2(c) and Rule 7.2(a)(4), to issue a subpoena to a prospective witness
that misleads the prospective witness as to the existence of a filed lawsuit and
as to the prospective witness's legal obligation to appear.

Inquiry  #2:
After the commencement of a child custody and support action, Mother's



The 2004 North Carolina State Bar Lawyer’s Handbookpage 242

attorney issues and signs a subpoena to Father's employer directing the employ-
er to appear in district court at a designated time and to produce Father's
employment records. The case is not scheduled for trial or hearing. Mother's
attorney attaches a letter to the subpoena that informs the employer that a
court appearance may be avoided by sending copies of the employment records
directly to the attorney. No notice is given to Father's attorney. Are the actions
of Mother's attorney ethical?

Opinion  #2:
No. Stating in the subpoena and in the letter to the employer that there is

a scheduled court hearing at which the employment records must be produced
is a misrepresentation of fact in violation of Rule 1.2(c) and Rule 7.2(a).

Inquiry  #3:
Attorney A filed a caveat on behalf of two sons of Testator. Attorney A issues

and serves a subpoena on Dr. John Smith, Testator's physician, directing Dr.
Smith to appear at Attorney A's office at a designated time to produce all of the
medical records pertaining to Testator. Attorney A also issues and serves a sub-
poena on the custodian of the records of ABC Bank directing the custodian to
appear at Attorney A's office at a designated time to produce all of Testator's
and Testator's executor's bank records for the preceding five years. No trial,
hearing, or deposition is scheduled in the pending action. Attorney A writes
letters to the witnesses advising them that they may avoid appearing at his
office by providing him with copies of the documents he has subpoenaed.
Attorney A did not give notice to any other party interested in the caveat pro-
ceeding. Is Attorney A's conduct ethical?

Opinion  #3:
No. It is deceptive and a violation of Rule 1.2(c) and Rule 7.2(a)(4) for a

lawyer to use the subpoena process (except in compliance with the Rules of
Civil Procedure of the court where the action is pending) to mislead the cus-
todian of documentary evidence as to the lawyer's authority to require the pro-
duction of such documents. However, a subpoena issued in compliance with
the applicable Rules of Civil Procedure may be used by the lawyer.

Inquiry  #4:
Is notice to opposing counsel required when a lawyer issues a subpoena pur-

suant to Rule 45(c) of the Rules of Civil Procedure commanding a person to
appear and produce records?

Opinion  #4:
This is a question of civil procedure which is outside the purview of the

Ethics Committee.

RPC  237  
October 18, 1996

Ex  Parte  Communications  with  Judge
Opinion rules that a lawyer may not communicate with the judge before whom

a proceeding is pending to request an ex parte order unless opposing counsel is given
adequate notice or unless authorized by law.

Inquiry  #1:
Attorney A represented Wife in negotiations on a separation agreement

from Husband. Husband was represented by a lawyer in Attorney B's law firm.
A separation agreement, giving Wife custody of the minor child of the mar-
riage, was executed and incorporated by reference in the divorce decree. The
case was heard by Judge J.

Several years later, Attorney B filed a motion on behalf of Husband for a
change of custody. Attorney B would like to contact Judge J in chambers to ask
Judge J to sign an ex parte order changing the custody of the child to Husband.
Without sending Attorney A a copy of the motion or notifying Attorney A of
his intentions, may Attorney B communicate with Judge J outside the course
of the official proceedings for the purpose of asking Judge J to sign the ex parte
order?

Opinion  #1:
No. Rule 7.10(b) prohibits a lawyer representing a client in an adversary

proceeding from communicating as to the merits of the cause with a judge
before whom the proceeding is pending if the communications will occur out-
side official proceedings. Rule 7.10(b)(3) does permit oral communications

with a judge provided the opposing party is given adequate notice. Although
Rule 7.10(b)(4) also permits ex parte communications with a judge about the
merits of a cause if authorized by law, such communications must be specifi-
cally authorized by statute, court rule, or other law. See, e.g., G.S. §50B-2(c)
(authorizing ex parte orders in domestic violence actions); G.S. §50-13.5(d)(3)
(authorizing ex parte custody orders when a child is exposed to substantial risk
of injury, abuse or abduction); and Rule 65 of the Rules of Civil Procedure (ex
parte temporary restraining orders permitted).

Inquiry  #2:
Does Attorney B have a duty to give Attorney A notice of oral or written

communications with Judge J outside the course of official proceedings if
Attorney A is the attorney of record?

Opinion  #2:
Yes. See opinion #1. If the communications are in writing, Attorney B must

promptly deliver a copy of the written communication to Attorney A. Rule
7.10(b)(2).

Inquiry  #3:
If Attorney B asks the judge in chambers to issue a show cause order direct-

ing Husband to appear and show cause at some later date, may Attorney B
communicate with Judge J, outside the course of official proceedings in the
cause, without notifying Attorney A?

Opinion  #3:
No, if Attorney B will communicate with Judge J as to the merits of the

cause. However, if Attorney B submits only the written pleadings necessary for
the issuance of a show cause order and does not communicate with the judge
as to the merits of the cause, he may communicate with the judge in this man-
ner provided he promptly delivers a copy of the pleadings and order to
Attorney A. See Rule 7.10(b)(2).

Inquiry  #4:
Does a lawyer have a duty to examine the court record to determine

whether there is an attorney of record for the opposing party before seeking an
order from a judge outside the course of official proceedings?

Opinion  #4:
A lawyer should make reasonable inquiry, including an examination of the

court record, to determine if there is an attorney for the opposing party.
Although there may be no attorney of record, Rule 7.10(b) requires notifica-
tion to an unrepresented opposing party prior to communicating orally with
the judge as to the merits of the cause.

RPC  238
October 18, 1996

Offering  Law  Related  Services  to  a  Legal  Client
Opinion rules that a lawyer is subject to the Rules of Professional Conduct with

respect to the provision of a law related service, such as financial planning, if the
law related service is provided in circumstances that are not distinct from the
lawyer's provision of legal services to clients.

Inquiry  #1:
Attorney A's law practice is limited to estate planning. To accomplish the

objectives of an estate plan, a client frequently needs financial planning and
advice about financial products such as annuities, life insurance policies, secu-
rities, etc. Often, the client's current financial and insurance advisors are unfa-
miliar with the legal rationale of an estate plan and are, therefore, unable to
meet the client's needs. Frequently, a client does not have a financial advisor. It
is often difficult to identify a competent financial advisor who will not under-
mine the advice of Attorney A.

Attorney A believes that the employment of a financial planner by her law
firm will resolve these problems. The financial planner will provide competent
advice to clients who have questions about their retirement plans, charitable
giving, asset allocation, and asset preservation. Providing this service at the law
firm will assure achievement of the client's estate planning goals. May an estate
planning law firm employ a financial advisor to provide financial planning to
clients of the firm?
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Opinion  #1:
Yes, however, a lawyer is subject to the Rules of Professional Conduct with

respect to the provision of a law related service, such as financial planning, if
the law related service is provided by the lawyer in circumstances that are not
distinct from the lawyer's provision of legal services to clients.

If the financial advisor is a nonlawyer, he or she may be an employee of the
law firm but may not become a partner, shareholder, or otherwise own an
interest in the law firm. See Rule 2.3 and comment. Moreover, legal fees may
not be shared with a nonlawyer employee. Rule 3.2.

In addition, the law firm must have in effect measures giving reasonable
assurance that the conduct of a nonlawyer financial advisor will be compatible
with the lawyer's professional obligations. Rule 3.3. In particular, the financial
advisor may not be held out as offering legal services. Rule 3.1(a). Also, rea-
sonable measures must be taken to explain to the client that the financial advi-
sor is a nonlawyer who cannot provide legal advice.

Inquiry  #2:
May an estate planning law firm provide financial products to clients as an

extension of the services available to clients?

Opinion  #2:
Yes, subject to the requirements of the Rules of Professional Conduct. To

avoid conflicts of interest, no commission or fee may be earned (by the law
firm, any lawyer with the law firm, or the financial advisor) on any financial
product purchased by a client upon the recommendation of a lawyer in the
firm or the financial advisor. Rule 5.4(c).

RPC  239
October 18, 1996

Advertising  on  the  Internet
Opinion rules that a lawyer may display truthful information about the

lawyer's legal services on a World Wide Web site on the Internet.

Inquiry:
May a lawyer display information about his or her legal services on a site on

the World Wide Web which can be accessed via the Internet, a global network
of interconnected computers?

Opinion:
Yes, provided the lawyer complies with the applicable Rules of Professional

Conduct.
Rule 2.2(a) permits advertising in public media or through written com-

munications not involving solicitation as defined in Rule 2.4. A site on the
World Wide Web is a public media advertisement.

All communications by a lawyer concerning the lawyer or the lawyer's serv-
ices, including communications via computer, are subject to the prohibition in
Rule 2.1 on false or misleading communications. To avoid misleading a user of
the Internet from another jurisdiction, a Web site should list all jurisdictions in
which the lawyers in a firm are licensed to practice law. Rule 3.1(b). Similarly,
the Web site must disclose the geographic location of the lawyer's or law firm's
principal office. Rule 2.5 prohibits communications implying or stating that a
lawyer is a certified specialist unless the lawyer is certified as a specialist by the
State Bar or a certifying organization approved by the State Bar. However, a
lawyer who is not a certified specialist may indicate areas of concentration or
interest on a Web site.

Rule 2.2(b) requires a lawyer to retain a copy or recording of an advertise-
ment or written communication for two years after its last dissemination along
with a record of when and where it was used. Because Web sites are updated
frequently, compliance with Rule 2.2(c) may be achieved by printing a hard
copy of all screens on the Web site as launched and subsequently printing hard
copies of any material changes in the format or content of the Web site. These
hard copies should be retained for two years together with a record of when the
screens were used on the Internet.

RPC  240
January 24, 1997

Limiting  Representation  to  Personal  Injury  Claim
Opinion rules that a lawyer may decline to represent a client on the property

damage claim while agreeing to represent the client on the personal injury claim
arising out of a motor vehicle accident provided that the limited representation will
not adversely affect the client's representation on the personal injury claim and the
client consents after full disclosure.

Inquiry  #1:
Motorist A and Motorist B were involved in a motor vehicle collision.

Motorist A sustained bodily injuries and damage to her automobile. Motorist
A asked Attorney A to represent her. Attorney A agreed to represent her only
on her personal injury claim. Attorney A sent a letter of representation to
Motorist B's automobile liability insurance carrier indicating that Attorney A
represents Motorist A with respect to Motorist A's personal injury claim only.
The letter states that a claims representative for the insurance carrier may con-
tinue to “deal with” Motorist A with respect to Motorist A's property damage
claim but representatives of the insurance carrier should have no further con-
tact with Motorist A with regard to her personal injury claim. May Attorney A
ethically limit his representation of Motorist A to her personal injury claim?

Opinion  #1:
Yes, provided Attorney A determines that the representation of Motorist A

on her personal injury claim will not be adversely affected by allowing Motorist
A to represent herself on the property damage claim and Motorist A consents
to the limited representation after full disclosure by Attorney A of the risks
involved. See Rule 7.1(b)(3).

Inquiry  #2:
May a claims representative for Motorist B's insurance carrier contact

Motorist A concerning the motor vehicle collision after receiving a letter of rep-
resentation of the type described in inquiry #1?

Opinion  #2:
The Rules of Professional Conduct do not apply to the conduct of a claims

representative for an insurance carrier. However, a lawyer who represents the
insurance carrier is subject to the Rules. Rule 7.4(1) permits communications
about the subject matter of a representation with a party the lawyer knows to
be represented by another lawyer in the matter if the party's lawyer consents to
the communication. Attorney A's letter of representation not only indicates
that he does not represent Motorist A with regard to her property damage
claim but that he also consents to communications with Motorist A about the
property damage claim. Therefore, a lawyer for the insurance carrier may com-
municate with Motorist A provided the communications are limited to the
property damage claim.

RPC  241
January 24, 1997

Participating  in  a  Directory  of  Lawyers  on  the  Internet
Opinion rules that a lawyer may participate in a directory of lawyers on the

Internet if the information about the lawyer in the directory is truthful.

Inquiry:
A private company is developing an Internet site to be known as the

National Attorney Locator. The site will contain an electronic directory of
lawyers. The directory will include listings for lawyers from across the United
States. These listings can be searched by lawyers' geographic location and areas
of legal practice. Each listing will include the name of the lawyer or law firm,
the name of a contact person at the firm, firm address, phone number, fax
number, e-mail address, and areas of practice. Lawyers must apply and pay a
fee to be listed on the directory. The Internet site will have a hypertext section
on “Choosing an Attorney” which includes a statement that the National
Attorney Locator is not a referral service but an electronic directory.

May a lawyer participate in a directory of lawyers on the Internet?

Opinion:
Yes, provided the information contained in the lawyer's listing is truthful

and not misleading. Rule 2.1. To avoid misleading a user of the directory from
another jurisdiction, the listing should indicate the jurisdictions in which the
lawyer is licensed to practice law and the geographic location of the lawyer's or
law firm's principal office. See RPC 239. Rule 2.5 prohibits communications
implying that a lawyer is a specialist in an area of practice unless the lawyer is
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certified as a specialist by the North Carolina State Bar or a certifying organi-
zation approved by the State Bar. However, a lawyer who is not a certified spe-
cialist may indicate areas of concentration or interest in a listing on the direc-
tory.

RPC  242
January 24, 1997

Written  Communication  Soliciting  Professional  Employment  from  Newly
Formed  Corporation

Opinion rules that a lawyer may send a letter describing his services to the incor-
porators of a new business provided the words “This is an advertisement for legal
services” are included in the communication.

Inquiry  #1:
Attorney A regularly obtains a list of newly formed corporations from the

secretary of state's office. Attorney A then sends a letter of introduction to the
incorporators of the new corporations in his community. The letter provides a
general explanation of the legal services offered by Attorney A's law firm. These
services include the preparation of legal documentation, drafting contracts,
pursuing trade receivables, closing commercial loans, etc. The words “This is
an advertisement for legal services” do not appear on the envelope or at the
beginning of the body of the letter. Is this a violation of Rule 2.4(c)?

Opinion  #1:
Yes. See Rule 2.4(c) which requires the statement “This is an advertisement

for legal services” on targeted direct mail letters.

Inquiry  #2:
Attorney A provides business consulting services as well as legal services to

clients of his law firm. These business consulting services include resolving
financial issues and preparing business, marketing, and financial plans. May
Attorney A provide business consulting services to clients as a service of his law
firm?

Opinion  #2:
Yes. However, a lawyer is subject to the Rules of Professional Conduct with

respect to the provision of a law related service, such as business consulting, if
the law related service is provided by the lawyer in circumstances that are not
distinct from the lawyer's provision of legal services to clients. See RPC 238.

RPC  243
January 24, 1997

Restraint  in  Exercising  Prosecutor's  Discretion  to  Calendar  Cases
Opinion rules that it is prejudicial to the administration of justice for a prose-

cutor to threaten to use his discretion to schedule a criminal trial to coerce a plea
agreement from a criminal defendant.

Inquiry  #1:
Defense Attorney represents Client on a pending criminal charge.

Prosecutor offered Client a plea bargain. Defense Attorney informs Prosecutor
that Client will not accept the offered plea bargain. Prosecutor tells Defense
Attorney that if Client does not accept the offered plea bargain, “Client's going
to be sitting in the courtroom all week and he's going to be on the calendar
every Monday morning for weeks to come.” Is it unethical for Prosecutor to
imply that he will use the statutory calendaring power of the district attorney's
office to delay Client's trial if Client will not accept the plea bargain?

Opinion  #1:
Yes, threatening to use the discretion to schedule a criminal trial to coerce

a plea agreement from a criminal defendant is prejudicial to the administration
of justice in violation of Rule 1.2(d) of the Rules of Professional Conduct. A
prosecutor should use restraint in the discretionary exercise of the authority to
calendar criminal cases. See comment [1] to Rule 7.3, “Special Responsibilities
of a Prosecutor,” (“... the prosecutor represents the sovereign and therefore
should use restraint in the discretionary use of government   powers....”).

Inquiry  #2:
If a lawyer overhears the conversation between Prosecutor and Defense

Attorney, does the lawyer have a duty to report Prosecutor's conduct to the
State Bar or other appropriate authority?

Opinion  #2:
Rule 1.3(a) requires a lawyer who has knowledge that another lawyer has

committed a violation of the Rules of Professional Conduct “that raises a sub-
stantial question as to that lawyer's honesty, trustworthiness, or fitness as a
lawyer in other respects” to report the conduct to the North Carolina State Bar
or other appropriate authority. Comment [3] to Rule 1.3 states that

[t]his rule limits the reporting obligation to those offenses that a self-reg-
ulating profession must vigorously endeavor to prevent. A measure of
judgment is, therefore, required in complying with the provisions of this
rule. The term “substantial” refers to the seriousness of the alleged offense
and not the quantum of evidence of which the lawyer is aware.

Prosecutor's conduct may be an isolated incident resulting from a momen-
tary lapse in judgment. If so, such conduct does not raise a “substantial” ques-
tion as to Prosecutor's fitness as a lawyer. The lawyer who overhears the con-
versation may want to counsel Prosecutor with regard to his conduct, but the
lawyer is not required to report the conduct to the State Bar. However, if the
lawyer knows that Prosecutor routinely abuses the discretionary power to
schedule criminal cases or, after being advised that this conduct is a violation
of the Rules, Prosecutor continues the conduct, the lawyer should report the
matter to the State Bar or other appropriate authority.

RPC  244
January 24, 1997

Advance  Disclaimer  of  Client-LLawyer  Relationship
Opinion rules that although a lawyer asks a prospective client to sign a form

stating that no client-lawyer relationship will be created by reason of a free consul-
tation with the lawyer, the lawyer may not subsequently disclaim the creation of a
client-lawyer relationship and represent the opposing party.

Inquiry:
Contemplating separation from his wife, Mr. A. scheduled a free initial

consultation with Attorney X, an associate in XYZ Law Firm. Prior to the con-
sultation, Mr. A completed an intake sheet that included the following disclo-
sure in bold, capitalized print:

It is acknowledged that my appointment is for a free office consultation.
No legal advice will be given. I will be provided only general information
concerning North Carolina laws. Upon a request, a fee will be quoted for
legal representation. I understand that no attorney-client privilege will
exist unless and until I pay this firm to represent me and that this free
consultation will not preclude my spouse from employing Attorney X or
any other attorney with XYZ Law Firm.

Mr. A's signature was required on the form.
Attorney X provided Mr. A with a general explanation of the law of domes-

tic relations. During the consultation, Mr. A told Attorney X he was specifi-
cally interested in the consequences of separation and the effect of separation
and divorce on his military retirement benefits. Mr. A divulged personal infor-
mation pertinent to his potential separation from his wife. Attorney X
addressed these areas as requested by Mr. A.

Three weeks later, Mr. A separated from his wife and set up a follow-up
appointment with Attorney X. Four days before the scheduled appointment,
Mr. A was served with a complaint for a divorce from bed and board. Another
lawyer in XYZ Law Firm was identified in the complaint as the attorney of
record for Mr. A's wife. Abandonment was alleged in the complaint and Mr.
A's retirement benefits were included in the prayer for relief.

Is it permissible for a lawyer to disclaim the existence of a client-lawyer rela-
tionship in this manner and subsequently represent the opposing party?

Opinion:
No. See Rule 5.1 (d) of the Rules of Professional Conduct.
It is also unethical for a lawyer to encourage his or her client to seek to dis-

qualify other lawyers from representing the client's adversary by arranging a
series of initial consultations with the client in which confidential information
is revealed. This is true whether it is the client or the lawyer who first suggests
this course of action. RPC 181.
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RPC  245
April 4, 1997

Release  of  File  to  Former  Co-pparty
Opinion rules that a lawyer in possession of the legal file relating to the prior

representation of co-parties in an action must provide the co-party the lawyer does
not represent with access to the file and a reasonable opportunity to copy the contents
of the file.

Inquiry:
Husband and Wife were represented jointly by Attorney A on a personal

injury claim. During the settlement negotiations, Husband and Wife separat-
ed and subsequently divorced. The personal injury claim was settled. An equi-
table distribution claim is pending in which the proceeds of the personal injury
settlement are in dispute.

After the personal injury claim was settled, the legal file for the matter was
released by Attorney A to Husband's new lawyer, Attorney Z. Wife is repre-
sented in the domestic action by Attorney L. Wife and Attorney L asked
Attorney Z to make the personal injury file available to Wife for copying, but
Attorney Z refuses to release any of the contents of the file to either Wife or
Attorney L. Should Attorney Z allow access to the personal injury file?

Opinion:  
Yes. When there is joint representation of parties in a particular matter, each

party is entitled to access to the legal file after the representation ends. See RPC
178. Although Attorney Z is not required to incur the expense of making a
copy of the personal injury file for Wife, he must give Wife a reasonable oppor-
tunity to copy the materials in the file at her own expense. Id. Attorney Z
should not release any confidential information of Husband that was received
by Attorney A or Attorney Z after the joint representation in the personal
injury matter ceased. Rule 4(b).

RPC  246
April 4, 1997

Duty  of  Confidentiality  Owed  to  Prospective  Client
Opinion rules that, under certain circumstances, a lawyer may not represent a

party whose interests are opposed to the interests of a prospective client if confiden-
tial information of the prospective client must be used in the representation.

Inquiry:
In 1993, Attorney A represented Mr. and Ms. X on personal injury claims

arising out of an automobile accident. In September 1996, Mr. X was serious-
ly injured, as were three passengers in his automobile, in a single car accident.
Mr. X contends that the accident was caused by the driver of another automo-
bile who forced him off the road and then left the scene of the accident. While
Mr. X was in the hospital, Ms. X went to Attorney A to retain him to repre-
sent Mr. X on his claim for injuries arising out of the accident. Attorney A
interviewed Ms. X, discussed the facts of the case with her, and obtained con-
fidential information from her concerning the cause of the accident. Attorney
A kept a photocopy of the accident report Ms. X brought to him. At the end
of the interview, Attorney stated that he believed Mr. X would be considered
the party at fault and he did not want to represent Mr. X.

Attorney A now represents the three passengers in Mr. X's automobile on
their liability claims against Mr. X for injuries arising out of the accident.
Neither Mr. X nor Ms. X consents to the representation of the passengers on
their claims against Mr. X. May Attorney A proceed with the representation of
the passengers without the consent of Mr. X or Ms. X?

Opinion:
No, Attorney A may not continue his representation of the passengers if he

obtained confidential information from Ms. X that he intends to use to the
advantage of the passengers in their action against Mr. X.

Although the duties of professional responsibility flowing from the attor-
ney-client relationship do not generally attach until after a lawyer has agreed to
represent a client, “there are some duties, such as that of confidentiality under
Rule 4, that may attach when the lawyer agrees to consider whether a client-
lawyer relationship may be established.” Rules of Professional Conduct,
Section .02, Scope, comment [3]. When Ms. X met with Attorney A to retain

him in the new matter, she did so in the context of her prior professional rela-
tionship with Attorney A. In this situation, it is reasonable to conclude that Ms.
X believed that her communications with Attorney A would be treated as con-
fidential. Therefore, the duty of confidentiality attached to her communica-
tions although Attorney A did not ultimately agree to the representation. Rule
4(b)(3) prohibits the use of confidential information of a client for the advan-
tage of a third person unless the client consents. If Ms. X does not consent to
the use of the information obtained from her, Attorney A has a conflict of
interest and is disqualified from the representation of the passengers. Rule
5.1(c).

RPC  247
April 4, 1997

Payment  of  Fees  by  Electronic  Transfer
Opinion provides guidelines for receipt of payment of earned and unearned fees

by electronic transfers.

Inquiry  #1:
Under Rule 10.1(c) of the Rules of Professional Conduct, mixed funds,

unearned fees, and money advanced for costs must be deposited directly into a
lawyer's trust account. Earned fees, nonrefundable retainers, and reimburse-
ments for expenses advanced by the lawyer on behalf of a client must be
deposited into the lawyer's general or operating account to avoid the commin-
gling of the lawyer's funds with the clients' funds.

Lawyers may accept payment of fees by credit card. CPR 129. However,
when a bank processes any payments by electronic transfer, the bank will only
deposit funds into one bank account maintained by the bank's customer. There
is no method whereby funds representing an earned fee can be deposited into
the operating account and funds representing an advance payment for legal
services yet to be rendered, or an unearned fee, may be deposited into the trust
account. May a lawyer establish a third account to handle all payments by elec-
tronic transfer—including payments of earned and unearned fees? Or should
the bank be instructed to send all payments by electronic transfer to the
lawyer's trust account although a particular transfer may be for a fee that has
already been earned?

Opinion  #1:
An interim account should not be established. If a payment by electronic

transfer of an earned fee cannot be distinguished by the bank from a payment
by electronic transfer of an unearned fee, all payments by electronic transfer
should be deposited into the lawyer's trust account and the earned fees should
be withdrawn from the trust account promptly. See Rule 10.1(c). A lawyer may
also deposit into the trust account funds sufficient to pay the bank's service
charges for electronic transfers. Rule 10.1(c)(1). A ledger should be maintained
for the service charges posted against such funds. Rule 10.2(c)(3).

Inquiry  #2:
May a client charge legal expenses as well as legal fees to his credit card?

Opinion  #2:
Yes. These funds should be deposited directly to the trust account and held

there until used to pay expenses on behalf of the client.

Inquiry  #3:
May a lawyer offset the discount rate charged by the bank for electronic

transfers? For example, may the lawyer surcharge the client? If so, may the
lawyer levy a surcharge on the whole amount or just that portion of the pay-
ment that constitutes the attorney's fee?

Opinion  #3:
With full disclosure to the client, the lawyer may charge the client the

expense associated with payment by electronic transfer.

Inquiry  #4:
What procedure should a lawyer follow to return an unearned fee to a client

if the fee was originally paid by electronic transfer?

Opinion  #4:
A trust account check should be sent to the client in the amount of the

unearned fee. Rule 10.2(c) and (e).
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Inquiry  #5:
May lawyers in different law firms share the use of electronic transfer equip-

ment if the funds of the clients of different law firms will be temporarily com-
mingled in one deposit account?

Opinion  #5:
No, this procedure will jeopardize the integrity of the record keeping

required for trust accounts. Rule 10.2.

RPC  248
April 4, 1997

Mortgage  Brokerage  Owned  by  Lawyers
Opinion rules that a lawyer who owns stock in a mortgage brokerage corpora-

tion may not act as the settlement agent for a loan brokered by the corporation. Nor
may the other lawyers in the firm certify title or act as settlement agent for the clos-
ing.

Inquiry  #1:
Attorneys A and B are shareholders in Corporation X, a mortgage broker-

age. May Attorney C, a member of Attorney A and Attorney B's law firm but
not a shareholder in Corporation X, certify title and/or act as settlement agent
for a closing in which the mortgage was brokered by Corporation X?

Opinion#1:
No. Attorney A and Attorney B may not certify title or act as settlement

agent because Attorney A and Attorney B's personal interest in seeing that
Corporation X receives its fee or commission for placing the loan could con-
flict with the client-borrower's desire to close only when it is in his or her best
interest to do so. See RPC 49 and RPC 188. The conflict of interest of Attorney
A and Attorney B is imputed to Attorney C, and he is also disqualified from
certifying the title and/or acting as a settlement agent for the closing. See Rule
5.11(a).

Inquiry  #2:
May Attorney A and Attorney B act as “mere settlement agents” of a loan

brokered by Corporation X if another lawyer, who is not a shareholder in
Corporation X, certifies title and there is full disclosure as well as a waiver of
any conflict of interests by the borrower?

Opinion  #2:
No. The conflict between Attorney A and Attorney B's personal interests

and the interests of the borrower may materially impair the judgment of
Attorneys A and B. The risk to the client-borrower is so great that no lawyer
should proceed, regardless of whether the client desires to consent. See RPC 49,
Rule 5.1(b), and Rule 5.11(a).

RPC  249
April 4, 1997

Communication  with  a  Child  Represented  by  GAL  and  Attorney  Advocate
Opinion rules that a lawyer may not communicate with a child who is repre-

sented by a GAL and an attorney advocate unless the lawyer obtains the consent of
the attorney advocate.

Inquiry  #1:
Joey is ten years old. He lives with his mother and her boyfriend. The

Department of Social Services (DSS) substantiated numerous abuse allegations
against the mother for improper discipline and beatings. After no improve-
ment in the mother's behavior, DSS filed a neglect and abuse petition and
received a nonsecure custody order. Pursuant to G.S. §7A-586(a) of the
Juvenile Code, the court appointed a guardian ad litem and an attorney advo-
cate to represent the interests of Joey. G.S. §7A-586(a) provides for the
appointment of a guardian ad litem (GAL) for every child alleged to be abused
or neglected. The statute states that a GAL who is not an attorney shall be
appointed an attorney to assure the protection of the child's legal rights
through the dispositional phase of the proceedings and after disposition when
necessary to further the best interests of the child. The GAL and the attorney
advocate have standing to represent the juvenile in all actions under the sub-
chapter.

The attorney for Joey's mother, Attorney M, would like to interview Joey

without informing the GAL or the attorney advocate. May he do so?

Opinion  #1:
Rule 7.4(1) provides that, during the course of his or her representation of

a client, a lawyer is prohibited from communicating or causing another to
communicate about the subject of the representation with a party the lawyer
knows to be represented by another lawyer in the matter unless the lawyer has
the consent of the other lawyer or is authorized by law to do so. Joey is repre-
sented by an attorney, and the attorney advocate's consent must be obtained
prior to any communication by Attorney M with Joey.

Inquiry  #2:
Is the permission of the attorney for DSS sufficient to allow Attorney M to

interview Joey without the consent of the attorney advocate?

Opinion  #2:
No, the attorney for DSS does not represent Joey.

Inquiry  #3:
The district attorney intends to prosecute the mother for child abuse. The

district attorney would like to interview Joey without informing or obtaining
the consent of the GAL or the attorney advocate. May the district attorney
interview Joey under these circumstances?

Opinion  #3:
No. The comment to Rule 7.4 states, “This rule also covers any person,

whether or not a party to a formal proceeding, who is represented by counsel
concerning the matter in question.” See also RPC 87.

Inquiry  #4:
May the district attorney instruct a sheriff's deputy to interview Joey with-

out informing or obtaining the consent of the GAL or the attorney advocate?

Opinion  #4:
No, an attorney may not instruct an agent to do that which the attorney

cannot do. See Rule 3.3.

Inquiry  #5:
May the attorney for DSS interview Joey without informing or obtaining

consent of the GAL or the attorney advocate?

Opinion  #5:
No. See opinion #1 above.

Inquiry  #6:
If the GAL is also an attorney, would any of the above opinions be differ-

ent?

Opinion  #6:
No. If an attorney advocate was appointed, the GAL is not acting in the

capacity of an attorney for the juvenile. Rule 7.4(d) requires the consent of the
attorney representing the client prior to direct communication with the client.

Inquiry  #7:
If the court appoints a GAL for Joey but does not appoint an attorney advo-

cate, may the attorney for Joey's mother, the district attorney, or the attorney
for DSS interview Joey without the consent of the GAL?

Opinion  #7:
No, the consent of the GAL must be obtained before communicating with

Joey. This is consistent with the policy and purpose behind G.S. §71-586. See
also RPC 61.

Inquiry  #8:
Would the preceding opinions be different if a guardian ad litem were

appointed pursuant to G.S. §1A-1, Rule 17, which provides for the appoint-
ment of a guardian ad litem for infants or incompetent persons who are par-
ties in civil actions?

Opinion  #8:
No, if the GAL has an attorney for the matter, opposing counsel may not

communicate with the GAL or the minor without the consent of the attorney.
Rule 7.4(1). Moreover, if the guardian ad litem is not represented by an attor-
ney in the matter, RPC 61 still prohibits communications with the minor
unless the consent of the guardian ad litem is obtained.
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RPC  250—Withdrawn
July 18, 1997
Withdrawn October 24, 1997
Editor’s Note: RPC 250 was adopted on July 18, 1997. The opinion was with-
drawn by the State Bar Council on October 24, 1997. A substitute opinion
was proposed and subsequently adopted in January 1998 as 97 Formal Ethics
Opinion 10.

RPC  251
July 18, 1997 

Representation  of  Multiple  Claimants
Opinion rules that a lawyer may represent multiple claimants in a personal

injury case, even though the available insurance proceeds are insufficient to com-
pensate all claimants fully, provided each claimant, or his or her legal representative
gives informed consent to the representation, and the lawyer does not advocate
against the interests of any client in the division of the insurance proceeds.

Inquiry  #1:
Attorney A represents four unrelated adults on their individual claims for

personal injuries arising out of an accident which occurred when the bus on
which they were riding collided with an automobile. As passengers, none of the
claimants is liable for the accident and there are no crossclaims between the
claimants. Inadequate settlement offers were received and it is now apparent
that the available insurance coverage is not sufficient to compensate all of the
claimants fully. May Attorney A continue to represent the multiple claimants?

Opinion  #1:
Yes, provided the claimants give informed consent to the multiple repre-

sentation.
The representation of multiple claimants in a common accident can lead to

two different conflicts of interest. On the one hand, there may be questions of
liability and, therefore, potential crossclaims among the claimants.
Representing clients with potential claims against each other places the lawyer
in the position of being an advocate against his or her own client or clients and,
ordinarily, is impermissible. See Rule 5.1(a). On the other hand, although there
may be no crossclaims between the claimants, as in this inquiry, when there are
limited insurance funds from which multiple claimants may be compensated,
there is a potential for competition between the claimants for their share of the
insurance proceeds. A lawyer who represents multiple claimants in this situa-
tion risks becoming an advocate for the increased recovery of one claimant at
the expense of the other claimants. Nevertheless, this potential conflict does
not involve directly antagonistic interests and can be more readily managed
than the former conflict.

Rule 5.1(b) permits a lawyer to represent a client, even though the repre-
sentation of the client may be materially limited by the lawyer's responsibilities
to another client, if the lawyer reasonably believes that the representation of the
client will not be adversely affected and the client consents after full disclosure
including an explanation of the risks and advantages of common representa-
tion. In the current inquiry, a lawyer may determine that he or she will be able
to facilitate an acceptable division of the insurance proceeds among the multi-
ple claimants without advocating against the interests of any of the claimants.
Moreover, to require each claimant to have a separate lawyer to prove liability
may result in a duplication of effort and additional expense for the claimants.
Therefore, a lawyer may represent multiple claimants provided there are no
conflicts with regard to the liability issue and the lawyer obtains informed con-
sent from all of the claimants at the beginning of the representation. The dis-
closure to the claimants must include an explanation of the consequences of
limited insurance funds and the possibility that there may be a dispute among
the claimants as to the division of the insurance proceeds.

If the case is tried, the lawyer must zealously represent the damage claims
of each of the claimants and let the jury decide the amount that each will recov-
er. If an offer of settlement is made, the lawyer may facilitate mediation among
the claimants to determine how the offer will be divided. See RPC 123.
Alternatively, the claimants may agree to accept the recommendation of the
lawyer with regard to an equitable division of the settlement offer. The lawyer
may make such a recommendation only if the lawyer can do so impartially. See

RPC 123. The lawyer must withdraw from the representation of all of the
claimants if the lawyer is placed in the role of advocate for one or more of the
claimants against the other claimants. The lawyer must also withdraw from the
representation if one or more of the claimants do not agree to accept the set-
tlement offer. Rule 5.7. If the lawyer must withdraw, the lawyer may continue
to represent one or more of the claimants only with the consent of the
claimants whose cases the lawyer relinquishes. Rule 5.1(d) and RPC 123.

Inquiry  #2:
Attorney A represents six minor children and two adults on their claims for

personal injuries which occurred when the school bus in which they were rid-
ing was involved in an accident. It is assumed Attorney A also represents the
parents of the minor claimants on their separate claims for the medical expens-
es incurred by their children. After receiving inadequate settlement offers,
Attorney A filed suit. It then became apparent that the available insurance pro-
ceeds are insufficient to compensate all claimants fully.

May attorney A represent the eight injured claimants?

Opinion  #2:
Yes, provided there are no crossclaims between the claimants and, at the

beginning of the representation, each claimant, or claimant's legal guardian,
gives informed consent to the multiple representation. See opinion #1 above.
Before a lawsuit is filed, the parents or legal guardian of each minor may give
such consent. RPC 123. After litigation is commenced, even if it is for the sole
purpose of obtaining court approval of the settlements of the minors' claims,
independent guardians ad litem must be appointed for the minors and the
guardians ad litem must give informed consent to the multiple representation.
To be independent, a guardian ad litem should have no separate claim of his or
her own to pursue, including a claim for medical expenses for a dependent
child. See RPC 109 and RPC 123. The disclosure at the beginning of the rep-
resentation, and to the guardians ad litem, must include an explanation of the
consequences of limited insurance funds and the possibility of a dispute among
the claimants as to the division of the insurance proceeds. Rule 5.1 (b).

See opinion #1 with regard to the lawyer's role upon receipt of an offer to
settle the multiple claims.

Inquiry  #3:
In the situation described in inquiry #2, may Attorney A represent more

than one child from the same family?

Opinion  #3:
Yes, subject to the requirements set forth in opinions #1 and #2 above.

Inquiry  #4:
May Attorney A represent the parents of one of the minor claimants on the

parents' claim for medical expenses and also represent the minor child through
an independent guardian ad litem?

Opinion  #4:
Yes. See opinion #2 and RPC 123.

RPC  252
July 18, 1997

Receipt  of  Inadvertently  Disclosed  Materials  from  Opposing  Party
Opinion rules that a lawyer in receipt of materials that appear on their face to

be subject to the attorney-client privilege or otherwise confidential, which were
inadvertently sent to the lawyer by the opposing party or opposing counsel, should
refrain from examining the materials and return them to the sender.

Inquiry  #1:
Insurance Company is the liability carrier for Defendant Motorist. Plaintiff

is represented by Attorney C. After settlement discussions failed, Attorney C
filed suit on behalf of Plaintiff. Insurance Company hired Attorney X to defend
the suit. Before responsive pleadings were filed, adjuster for Insurance
Company erroneously sent the company's claim file to Attorney C. The claim
file was sent by certified mail, return receipt requested, addressed to Attorney
C. The cover letter was also addressed to Attorney C. However, the letter's salu-
tation read “Dear Attorney X.” A copy of the letter to the defendant from the
adjuster was also enclosed with the file. This letter incorrectly informed the
defendant that he would be defended by Attorney C. In addition to a photo of



The 2004 North Carolina State Bar Lawyer’s Handbookpage 248

Plaintiff's vehicle, Plaintiff's medical records, and Attorney C's demand letter,
the file included a “claim diary” that Attorney C read and believes contains
prima facie evidence of an unfair and deceptive trade practice by Insurance
Company.

Attorney C sent a copy of the file to the adjuster and to Attorney X.
Attorney X demands the return of the original file. Is Attorney C required to
return the original file to Insurance Company?

Opinion  #1:
Yes. Attorney C has a duty of honesty and a duty of courtesy to all persons

involved in the legal process. See Rule 1.2(c) and Rule 7.1(a). The original file
does not belong to Attorney C or to his client. From the cover letter, it could
be readily ascertained that the accompanying materials were subject to the
attorney-client privilege or otherwise confidential and were sent to Attorney C
inadvertently. Upon realizing that the materials were not intended for his eyes,
Attorney C should have (1) refrained from reviewing the file materials, (2)
notified the opposing counsel of their receipt, and (3) followed opposing coun-
sel's instructions as to the disposition of such materials. Under these circum-
stances, the receiving attorney may not use the substance of the materials inad-
vertently sent to him to the advantage of his client.

Inquiry  #2:
Was it acceptable for Attorney C to read the cover letter and examine the

claim file although Attorney C realized from the salutation on the cover letter
that the letter and the attached materials were sent to him erroneously?

Opinion  #2:
No. A lawyer who is the recipient of an inadvertent disclosure of written

materials by an opposing party or opposing counsel is required to discontinue
reading the materials as soon as the lawyer realizes that the materials may be
subject to the attorney-client privilege of others, or are otherwise confidential
communications involving an attorney, and the materials were not intended for
his or her eyes. This requirement is consistent with a lawyer's duty of honesty
as well as a lawyer's duty to avoid offensive tactics and treat with courtesy and
consideration all persons involved in the legal process. Rule 1.2(c) and Rule
7.1(a)(1). It also respects the opposing party's confidentiality. See Rule 4.

Inquiry  #3:
Would the response to inquiry #2 be different if the inadvertently disclosed

materials were sent by opposing counsel instead of a representative of the
opposing party?

Opinion  #3:
No.

97  Formal  Ethics  Opinion  1
October 24, 1997
Editor’s Note: Opinion was originally published as RPC 253. Before adoption,
it was revised to reference the appropriate sections of the Revised Rules of
Professional Conduct under which it was finally decided.

Appearance  Before  Judge  Who  Is  Lawyer's  Client
Opinion rules that a lawyer may appear in court before a judge the lawyer rep-

resents in a personal matter provided there is disclosure of the representation and all
parties and lawyers agree that the relationship between the lawyer and the judge is
immaterial to the trial of the matter.

Inquiry  #1:
Attorney A regularly appears before Judge Z in domestic court. Judge Z

asked Attorney A to represent him in his own domestic case. Attorney A sought
the guidance of the chief district court judge. The chief district court judge
instructed Attorney A to disclose his representation of Judge Z to the opposing
lawyer in any case scheduled to be heard by Judge Z. The opposing lawyer may
agree that Judge Z will hear the case or the lawyer may ask Judge Z to recuse
himself. If the opposing lawyer asks Judge Z to recuse himself, the chief district
court judge will find another judge to hear the matter. May Attorney A appear
before Judge Z after disclosure of his representation of Judge Z to the oppos-
ing counsel and party and their consent to the hearing of the matter by Judge
Z?

Opinion  #1:
Yes. It appears that the chief district court judge's opinion is based upon

Canon III D of the Code of Judicial Conduct which provides:
A judge disqualified [in a proceeding in which his impartiality might rea-
sonably be questioned by reason of financial interests or involvement]
may, instead of withdrawing from the proceeding, disclose on the record
the basis of his disqualification. If, based on such disclosure, the parties
and lawyers, independently of the judge's participation, all agree in writ-
ing that the judge's relationship is immaterial or that his financial inter-
est is insubstantial, the judge is no longer disqualified and may participate
in the proceeding. The agreement, signed by all parties and lawyers, shall
be incorporated in the record of the proceeding.

Compliance with the procedure set forth in the Code of Judicial Conduct
protects the interest of the opposing party and satisfies any concern regarding
Attorney A's conduct. To the extent it is inconsistent with this opinion, CPR
183 is withdrawn.

Inquiry  #2:
Must Attorney A disclose his representation of Judge Z to his client?

Opinion  #2:
Yes, this would appear to be necessary to obtain the consent to proceed

from the opposing party and lawyer. Judge Z's consent to this disclosure is
implied. Rule 1.6 (d)(1) of the Revised Rules of Professional Conduct.

Inquiry  #3:
May Attorney A rely upon the opinion of the chief district court judge or

should Attorney A request that Judge Z not be assigned to any of his cases?

Opinion  #3:
The courts have concurrent jurisdiction with the State Bar over the conduct

of the lawyers who appear before them. G.S. §84-36. A lawyer's compliance
with the opinion of the local chief district court judge with regard to a matter
involving potential bias on the part of a judge is not a violation of the Rules of
Professional Conduct.

Inquiry  #4:
After Judge Z's legal representation is concluded, does Attorney A have any

further duty to inform opposing counsel of his prior representation of Judge Z?

Opinion  #4:
No.

97  Formal  Ethics  Opinion  2
January 16, 1998
Editor’s Note: Opinion was originally published as RPC 254. Before adoption,
it was revised to reference the appropriate sections of the Revised Rules of
Professional Conduct under which it was finally decided.

Communications  with  Unrepresented  Former  Employees  of  Represented
Organizations

Opinion rules that a lawyer may interview an unrepresented former employee
of an adverse represented organization about the subject of the representation unless
the former employee participated substantially in the legal representation of the
organization in the matter.

Inquiry  #1:
Y Insurance Company carries the workers' compensation coverage for

Employer. Adjuster, an employee of Y Insurance Company, was assigned to
investigate and manage Employee's workers' compensation claim against
Employer. During the three years that she handled Employee's claim, Adjuster
played a major role in the decision making relative to the defense of the claim.

Last year, Attorney A was assigned to represent Y Insurance Company and
Employer in Employee's workers' compensation action. Adjuster and Attorney
A have worked closely together on the defense of the case. Adjuster's input, her
knowledge of the claims file, and the records Adjuster has maintained in the
claims file are integral to Attorney A's defense of the case.

May the lawyers for Employee communicate directly with Adjuster about
Employee's claim without the consent of Attorney A?

Opinion  #1:
No. Rule 4.2(a) of the Revised Rules of Professional Conduct provides:
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"[d]uring the representation of a client, a lawyer shall not communicate about
the subject of the representation with a person the lawyer knows to be repre-
sented by another lawyer in the matter unless the lawyer has the consent of the
other lawyer or is authorized by law to do so." The ABA Committee on Ethics
and Professional Responsibility states, in Formal Opinion 95-396 (1995), that
such “anticontact rules provide protection of the represented person against
overreaching by adverse counsel, safeguard the client-lawyer relationship from
interference by adverse counsel, and reduce the likelihood that clients will dis-
close privileged or other information that might harm their interests.”

An organization that is represented by legal counsel in a matter also falls
within the protection of Rule 4.2. Communications by adverse counsel with
certain personnel of a represented organization are prohibited. Comment [5]
to Rule 4.2 states that "…this rule will prohibit communications by the lawyer
concerning the matter with persons having managerial responsibility on behalf
of the organization…." Compare RPC 67 (permitting ex parte communications
with a “rank and file” employee of an adverse corporate party). Although an
adjuster for an insurance company may not be considered a “manager” or
“management personnel” for the company, the adjuster does have managerial
responsibility for the claims that she investigates. The adjuster is also privy to
privileged communications with the legal counsel for the company and is gen-
erally involved in substantive conversations with the organization's lawyer
regarding the representation of the organization. To safeguard the client-lawyer
relationship from interference by adverse counsel and to reduce the likelihood
that privileged information will be disclosed, Rule 4.2(a) protects from direct
communications by opposing counsel not only employees who are clearly
high-level management officials but also any employee who, like the adjuster
in this inquiry, has participated substantially in the legal representation of the
organization in a particular matter. Such participation includes substantive
and/or privileged communications with the organization's lawyer as to the
strategy and objectives of the representation, the management of the case, and
other matters pertinent to the representation.

Inquiry  #2:
About three months before an important Industrial Commission hearing in

Employee's case, Adjuster left the employment of Y Insurance Company to
become an adjuster for Z Insurance Company. Attorney B represents
Employee in the workers' compensation action. Not long before the Industrial
Commission hearing, Adjuster was in Attorney B's offices on an unrelated mat-
ter. Attorney A was not present. Attorney B approached Adjuster to discuss
Employee's case. Should Attorney B have obtained the consent of Attorney A
prior to speaking directly with Adjuster with regard to Employee's workers'
compensation case?

Opinion  #2:
Yes. The protection afforded by Rule 4.2(a) to “safeguard the client-lawyer

relationship from interference by adverse counsel” can be assured to a repre-
sented organization only if there is an exception to the general rule that permits
ex parte contact with former employees of an organization without the consent
of the organization's lawyer. See RPC 81 (permitting a lawyer to interview an
unrepresented former employee of an adverse corporate party without the per-
mission of the corporation's lawyer). The exception must be made for contacts
with a former employee who, while with the organization, participated sub-
stantially in the legal representation of the organization, including participation
in and knowledge of privileged communications with legal counsel. Permitting
direct communications with such a person, although no longer employed by
the organization, would interfere with the effective representation of the organ-
ization and the organization's relationship with its legal counsel. Such com-
munications are permitted only with the consent of the organization's lawyer
or in formal discovery proceedings. The general rule, set forth in RPC 81, per-
mitting a lawyer to interview an unrepresented former employee of an adverse
organizational party without the consent of the organization's lawyer, remains
in effect with the limited exception explained above.

Inquiry  #3:
[The facts of this inquiry are unrelated to the preceding inquiries.]

Employee X is no longer employed by Corporation. While an employee of
Corporation, however, Employee X may have engaged in activities that would
constitute the sexual harassment of other employees of Corporation. An action

alleging sexual harassment based on Employee X's conduct was brought against
Corporation. Although he is not a named defendant in the action, Employee
X's acts, while an employee, may be imputed to the organization. When he was
employed, Employee X did not discuss the corporation's representation in this
matter with Corporation's lawyer. Employee X is unrepresented. May the
lawyer for the plaintiffs in the sexual harassment action interview Employee X
without the consent of the lawyer for Corporation?

Opinion  #3:
Yes. Unlike the adjuster in the two prior inquiries, Employee X was not an

active participant in the legal representation of his former employer in the sex-
ual harassment action. It does not appear that he was involved in any decision
making relative to the representation of Corporation nor was he privy to priv-
ileged client-lawyer communications relative to the representation. Rather,
Employee X is a fact witness and a potential defendant in his own right.
Permitting ex parte contact with Employee X by the plaintiff's counsel will not
interfere with Corporation's relationship with its lawyer nor will it result in the
disclosure of privileged client-lawyer communications regarding the represen-
tation. Comment [5] to Rule 4.2, which indicates that the rule prohibits com-
munications with any employee “… whose act or omission in connection with
the matter may be imputed to the organization for purposes of civil or crimi-
nal liability or whose statement may constitute an admission on the part of the
organization,” should be applicable only to current employees. The purpose of
Rule 4.2 is not enhanced by extending the prohibition to former employees
who, during the time of their employment, did not participate substantively in
the representation of the organization.

Although the plaintiff's lawyer may communicate directly with the
Employee X, the lawyer's communications are subject to the protections for
unrepresented persons set fourth in Rule 4.3. Rule 4.3(a) prohibits a lawyer
from giving advice to an unrepresented person, other than the advice to secure
legal counsel, if the interests of the person are in conflict with the interests of
the lawyer's client. Similarly, Rule 4.3(b) requires the lawyer to make known to
the unrepresented person that the lawyer is not disinterested.

97  Formal  Ethics  Opinion  3
October 24, 1997
Editor’s Note: Opinion was originally published as RPC 255. Before adoption,
it was revised to reference the appropriate sections of the Revised Rules of
Professional Conduct under which it was finally decided.

Ex  Parte  Communication  with  a  Judge  Regarding  a  Scheduling  or
Administrative  Matter

Opinion rules that a lawyer may engage in an ex parte communication with a
judge regarding a scheduling or administrative matter only if necessitated by the
administration of justice or exigent circumstances and diligent efforts to notify
opposing counsel have failed.

Inquiry  #1:
Attorney A represents Defendant X who is charged with driving while

impaired. The case is scheduled for trial in district court the following day.
Criminal district court is in session daily, and a motion to continue could be
heard in open court. Attorney A, outside the course of official proceedings,
contacts the local district court judge to request a continuance of the trial of
Defendant X. Attorney A does not discuss the merits of the case with the local
judge. Is a communication with the local district court judge to request a con-
tinuance, made without the prosecutor's knowledge or presence, an ethical vio-
lation?

Opinion  #1:
Yes, unless the ex parte communication is necessitated by the administration

of justice or exigent circumstances and diligent efforts to contact the opposing
lawyer (in this case, the prosecutor) have failed.

Rule 3.5(a) of the Revised Rules of Professional Conduct prohibits com-
munications with the judge except in the following situations: (1) in the course
of official proceedings; (2) in writing, if the lawyer promptly delivers a copy of
the writing to opposing counsel; (3) orally, upon adequate notice to the oppos-
ing counsel; or (4) as otherwise authorized by law. If an ex parte oral commu-
nication with a judge may influence the outcome of a case, the lawyer should
avoid the communication unless the opposing party receives adequate notice
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or the communication is allowed by law. See RPC 237 (citing statutes permit-
ting ex parte communications in certain emergencies). Nevertheless, the
administration of justice or exigent circumstances may necessitate an ex parte
oral communication with a judge to resolve a scheduling or administrative
matter. If so, the lawyer may engage in the ex parte communication with the
judge only after a diligent effort has been made to notify the opposing lawyer.

Inquiry  #2:
A retired judge from outside the district is scheduled to preside over the

next day's session of district court. Attorney A is seeking the continuance from
the local district court judge because he wants to avoid the trial of Defendant
X's case by the visiting judge. Does this affect the opinion set forth above?

Opinion  #2:
No.

Inquiry  #3:
Defendant Z is charged with driving while impaired. He is the grandson of

a retired deputy sheriff who has been very active in local politics for many years.
The deputy sheriff supported and campaigned for at least two of the three local
district court judges. At least two of the judges have visited in the retired
deputy's home.

One of the three judges voluntarily recused himself from the trial of
Defendant Z. The day before the case was scheduled for trial, the prosecutor
separately approached each of the other two judges. Without the knowledge of
Defendant Z's lawyer, the prosecutor informed each judge of Defendant Z's
relationship to the retired deputy sheriff and inquired whether the judge would
hear the case. Each judge indicated that he would recuse himself from the case.
As a consequence, the trial was postponed in order that it might be heard by a
judge from another county. Is a communication with a local judge to inquire
as to whether the judge will recuse himself from a particular case, made with-
out the opposing lawyer's knowledge or presence, an ethical violation?

Opinion  #3:
Yes. See opinion #1 above.

97  Formal  Ethics  Opinion  4  
April 17, 1998

Nonrefundable  Fees  
Opinion provides that flat fees may be collected at the beginning of a represen-

tation, treated as presently owed to the lawyer, and deposited into the lawyer's gen-
eral operating account or paid to the lawyer but that if a collected fee is clearly exces-
sive under the circumstances of the representation, a refund to the client of some or
all of the fee is required.

Inquiry  #1:
May a lawyer enter into a fee agreement with a client that characterizes a fee

collected at the beginning of the representation as “nonrefundable” regardless
of circumstances of the termination of the representation?

Opinion  #1:  
The better approach to the setting of fees is not to characterize any fee as

“nonrefundable.” This is because a lawyer may not enter into an agreement for,
charge or collect a fee that is clearly excessive. Revised Rule 1.5(a) of the
Revised Rules of Professional Conduct. Reasonable fees can be charged but
what is reasonable depends upon the circumstances of a particular case. See
Revised Rule 1.5(b) for the factors considered in determining whether a fee is
clearly excessive. Whether a fee is described to a client as “nonrefundable” or
no mention is made as to whether the fee is refundable, if a particular collect-
ed fee is clearly excessive under the circumstances, the portion of the fee that is
excessive must be refunded. 

The client has a right to terminate the representation at any time with or
without cause. Covington v. Rhodes, 38 N.C. App. 61, 65, 247 S.E. 2d 305,
308 (1978), cert. denied, 296 N.C. 410, 251 S.E.2d 468 (1979). However, if
a matter is in litigation, this right is subject to any rule of the tribunal requir-
ing permission for withdrawal from representation. See Rule 1.16(c).

Inquiry  #2:
May a lawyer charge and collect a set fee to perform specified legal services

regardless of the time that will be required to complete the services? 

Opinion  #2:
Yes, such a fee is permissible provided the fee is not clearly excessive under

the circumstances of the representation. Traditionally called a “flat fee,” this
type of fee provides economic value to the client and the lawyer alike because
it enables the client to know, in advance, the expense of the representation and
it rewards the lawyer for efficiently handling the matter. 

A flat fee is usually collected at the beginning of the representation, treated
by the lawyer as money to which the lawyer is immediately entitled, and
deposited into the lawyer's general operating account or paid to the lawyer. See
RPC 158 and Revised Rule 1.5(c). 

Inquiry  #3:
May a lawyer collect a fee at the beginning of a client's representation and

deposit the fee in the lawyer's general operating account?

Opinion  #3:
There are two types of fees that are charged and collected at the beginning

of a representation which are considered “presently owed” to the lawyer and,
therefore, may be deposited directly into the lawyer's general operating account
(see Revised Rule 1.15-1(d)):

1. A “true” general retainer. A true general retainer is a payment “for the
reservation of the exclusive services of the lawyer which is not used to pay for
the legal services provided by the lawyer.” Revised Rule 1.15-1, Comment [4].
The lawyer commits himself to represent the client for a time certain or on
specified matters. The true general retainer finds general application in those
instances where corporate clients, merchants or businessmen have a specific
need to consult the lawyer on a regular or recurring basis. The retainer reserves
the lawyer's services. The true general retainer must not be clearly excessive.
What is customarily charged in similar situations may determine whether a
specific true general retainer is clearly excessive. See Revised Rule 1.5(b)(3).

2. A flat fee for specified legal services to be completed within a reasonable
period of time. The client and the lawyer both contemplate what the client
needs and what the lawyer expects to perform, and they agree that the client
will pay a flat fee for those services. A flat fee arrangement is customarily iden-
tified with isolated transactions such as representations on traffic citations,
domestic actions, criminal charges, and commercial transactions. A client must
make a decision as to whether he or she can afford counsel and may prefer to
know, at the beginning of the representation, how much he or she will have to
pay for the representation.

If a client gives a lawyer a check that includes payment for the legal fee and
for court or other costs associated with the representation, the lawyer must
deposit the check into the trust account and withdraw from the trust account
that portion of the deposit that represents earned legal fees. See RPC 158.

Inquiry  #4:
At the beginning of the representation, a lawyer may ask a client to make a

payment which is in part a true general retainer or a flat fee and in part an
advance to secure the payment of fees yet to be earned. Into which of the
lawyer's bank accounts should the payment be deposited?

Opinion  #4:
There should be a clear agreement between the lawyer and the client as to

which portion of the payment is a true general retainer, or a flat fee, and which
portion of the payment is an advance. Absent such an agreement, the entire
payment must be deposited into the trust account and will be considered client
funds until earned. If there is a clear agreement that a portion of the fee paid
by the client is either a true general retainer or a flat fee and the client gives the
lawyer a check for the entire amount, the entire amount should be deposited
into the trust account and that portion of the payment that is the general
retainer or the flat fee should be withdrawn and deposited into the general
operating account or paid to the lawyer. Revised Rule 1.15-1(e)(2).

The funds advanced by the client and deposited in the trust account may
be withdrawn by the lawyer when earned by the performance of legal services
on behalf of the client pursuant to the representation agreement with the client.
Revised Rule 1.15-1(d). Should the client terminate the relationship, that por-
tion of the advance fee deposited in the lawyer's trust account which is



page 251The 2004 North Carolina State Bar Lawyer’s Handbook

unearned must be refunded to the client.
Written fee agreements are not required by the Revised Rules of

Professional Conduct. Nevertheless, a prudent lawyer will insist upon a writ-
ten fee agreement prior to the representation of every client. The written agree-
ment makes certain what too often rests in uncertainty when differences occur.

97  Formal  Ethics  Opinion  5  
January 16, 1998

Ex  Parte  Submission  of  Proposed  Order  to  Judge
Opinion rules that a lawyer must give the opposing counsel a copy of a proposed

order simultaneously with the lawyer's submission of the proposed order to a judge
in an ex parte communication. 

Inquiry  #1:
Attorney A represents a prisoner condemned to death. He files a motion for

appropriate relief ("MAR") seeking a new trial, pursuant to G.S. §15A-1415 et
seq., by mailing the motion to the clerk of Superior Court with a letter request-
ing that the MAR be brought to the court's attention. Attorney A also serves a
copy of the motion on Attorney B who is the district attorney and represents
the state of North Carolina in this matter. Attorney C, an assistant attorney
general, also represents the state in the matter. 

After receiving the MAR, Attorney C prepares an answer and proposed
order. The proposed order decides numerous contested factual and legal issues
in the state's favor, dismisses the MAR, and includes space for the judge's sig-
nature. Attorney B delivers the MAR, the unfiled answer, the proposed order,
and documents from the court file to Superior Court Judge D in chambers.
Judge D has had no previous involvement in the case. Attorney B offers to
make any modifications to the proposed order requested by Judge D. 

Subsequently, Judge D signs the proposed order and returns it to Attorney
B. Attorney B then files the answer and the signed order with the clerk of court
and mails copies of the documents to Attorney A. This occurs five days after
Attorney B delivered the answer and proposed order to Judge D. When
Attorney A receives the answer and order from Attorney B, it is the first notice
that Attorney A has received that the case was under consideration by Judge D.
May lawyers make a written presentation to a judge without timely notice to
the opposing lawyer?

Opinion  #1:
No. Rule 3.5 of the Revised Rules of Professional Conduct addresses a

lawyer's duty to maintain the impartiality of a tribunal. Comment [7] to Rule
3.5 includes the following observations:

All litigants and lawyers should have access to tribunals on an equal basis.
Generally, in adversary proceedings, a lawyer should not communicate
with a judge relative to a matter pending before, or which is to be brought
before, a tribunal over which the judge presides in circumstances which
might have the effect or give the appearance of granting undue advantage
to one party.

This advice should be heeded in all ex parte communications with a judge.
Rule 3.5(a)(3)(ii) permits a lawyer to communicate ex parte with a judge in

writing only “if a copy of the writing is furnished simultaneously to the oppos-
ing party.” The repealed rule on the same topic, repealed Rule 7.10(b)(2),
allowed a written communication with a judge “if the lawyer promptly deliv-
er[ed] a copy of the writing to opposing counsel...” The rule was changed to
emphasize the importance of notifying the opposing counsel of an ex parte
written communication with a judge. Delivery of a document to opposing
counsel five days after its submission to a judge would not be “prompt” under
the standard of the repealed rule and it utterly fails to meet the requirement of
“simultaneous” delivery under Rule 3.5(a)(3)(ii). To comply with Rule 3.5, a
lawyer must hand deliver a copy of the written communication to the oppos-
ing lawyer at the same time or prior to the time that the written communica-
tion is hand delivered to the judge or, if the written communication is mailed
to the judge, the lawyer must put the written communication in the mail for
delivery to opposing counsel at the same time or before it is placed in the mail
for delivery to the judge.

Inquiry  #2:  
It is the practice of the bar in this judicial district to give the opposing

lawyer prior or contemporaneous notice of the submission to the court of a

proposed order and the opportunity to comment upon or object to the pro-
posed order. May a lawyer fail to comply with this practice by submitting a pro-
posed order to a judge in an ex parte communication prior to providing the
proposed order to the opposing counsel?

Opinion  #2:  
No. See opinion #1 above. Such conduct also violates Rule 3.5(a)(4)(i)

which prohibits conduct intended to disrupt a tribunal, including “failing to
comply with known local customs of courtesy or practice of the bar or a par-
ticular tribunal without giving opposing counsel timely notice of the intent not
to comply.” Moreover, failure to give the opposing lawyer an opportunity to
comment upon or object to a proposed order before it is submitted to the judge
is unprofessional and may be prejudicial to the administration of justice. It is
the more professional practice for a lawyer to provide the opposing counsel
with a copy of a proposed order in advance of delivering the proposed order to
the judge and thereby give the opposing counsel an adequate opportunity to
comment upon or object to the proposed order. 

At a minimum, Rule 3.5(a)(3)(ii) requires a lawyer to furnish the opposing
lawyer with a copy of the proposed order simultaneously with its delivery to
the judge and, if the proposed order is furnished to the opposing counsel
simultaneously, Rule 3.3(d) requires the lawyer to disclose to the judge in the
ex parte communication that the opposing lawyer has received a copy of the
proposed order but has not had an opportunity to present any comments or
objections to the judge. Rule 3.3(d) provides that “in an ex parte proceeding, a
lawyer shall inform the tribunal of all material facts known to the lawyer which
will enable the tribunal to make an informed decision, whether or not the facts
are adverse.”

97  Formal  Ethics  Opinion  6
January 16, 1998

Failure  to  Include  Address  on  Direct  Mail
Opinion rules that the omission of the lawyer's address from a targeted direct

mail letter is a material misrepresentation.

Inquiry  #1:
Attorney sends targeted direct mail letters to individuals he knows to be in

need of legal representation in particular matters. The letterhead on the sta-
tionery for the direct mail letters does not include an address for Attorney's law
firm although it lists an 800 telephone number. May a lawyer send a targeted
direct mail letter to a prospective client on stationery that includes no address
for the lawyer or the lawyer's firm?

Opinion  #1:  
No. Rule 7.1 of the Revised Rules of Professional Conduct prohibits false

or misleading communications by a lawyer. Paragraph (a) of that rule defines a
false or misleading communication as a communication that “contains a mate-
rial misrepresentation of fact or law, or omits a fact necessary to make a state-
ment considered as whole not materially misleading.” The omission of a
lawyer's address from the stationery used for targeted direct mail letters is a
material misrepresentation because a recipient of the letter will not be able to
determine whether the lawyer practices in the recipient's community, in anoth-
er community in North Carolina, or out of state. Cf., RPC 217.

Inquiry  #2:  
Attorney's targeted direct mail letters include the disclosure statement,

“This is an advertisement for legal services,” which is required by Rule 7.3(c).
The print used for the disclosure statement appears to be the same size as the
print used for the name of Attorney's law firm. However, the name of
Attorney's law firm appears in bold print while the disclosure statement
appears in light print that provides little contrast with the color of the sta-
tionery. Therefore, the disclosure statement is very difficult to see. Does this
stationery comply with the requirements of Revised Rule 7.3(c) regulating tar-
geted direct mail letters?

Opinion  #2:  
No. The disclosure statement must be in a shade of print that contrasts suf-

ficiently with the stationery to be easily read by a recipient. Revised Rule 7.3(c)
requires the advertising disclosure statement “at the beginning of the body of
the written communication in print as large or larger than the lawyer's or law
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firm's name...” The font size and location of the disclosure are dictated by the
rule to insure that the recipients of direct mail letters have notice that the let-
ters are advertisements and may be discarded. This purpose is defeated if the
shade of the print is so light that the disclaimer cannot be read. 

97  Formal  Ethics  Opinion  7
January 16, 1998

Representation  of  Corporation  After  Filing  Bankruptcy
Opinion rules that, after a corporation files a Chapter 7 bankruptcy petition

and at the request of the bankruptcy trustee, a lawyer who previously represented the
corporation may continue to represent the corporation's bankruptcy estate and the
bankruptcy trustee in a civil action provided the lawyer understands that the trustee
is responsible for making decisions about the representation and the representation
is not adverse to a former client of the lawyer.

Inquiry  #1:
Attorney A was employed by Corporation B to represent the corporation in

a civil suit against Attorney X for breach of contract, breach of fiduciary duty,
and double damages. Shareholder D is the sole shareholder and president of
Corporation B. Attorney A received his directions regarding the representation
of Corporation B from Shareholder D.

While the civil suit was pending, Corporation B filed a Chapter 7 bank-
ruptcy petition. The filing of a bankruptcy petition by Corporation B created
a bankruptcy estate to be administered for the benefit of creditors. Under §541
of the United States Bankruptcy Code (11 USC. §541), the bankruptcy estate
includes all legal and equitable interests of the debtor in property including the
cause of action against Attorney C. Pursuant to §§541 and 704 of the
Bankruptcy Code, the trustee is vested with all property of the bankruptcy
estate and it is the trustee's duty to collect and reduce the property to money.
The trustee has full control over the pending civil action since it is an asset of
the estate to be administered. 

Initially, Shareholder D advised Attorney A that he wanted the action
against Attorney X to be pursued by the trustee in bankruptcy (the “Trustee”)
and that Shareholder D would disclose confidential information about the civil
suit to the Trustee. Subsequently, Shareholder D informed Attorney A that he
wanted the Trustee to dismiss the civil action.

The Trustee has asked Attorney A to pursue the civil action against Attorney
X as an asset of Corporation B's bankruptcy estate. The Trustee must obtain an
order from the bankruptcy court allowing Attorney A to proceed with the rep-
resentation and authorizing the payment of Attorney A's legal fees. It will be
necessary for Attorney A to explain to the bankruptcy court any possible con-
flict of interest he may have in representing the bankruptcy estate in the action.
The Trustee believes that Attorney A will not have a conflict of interest because
the interests of Attorney A's former client, the pre-petition corporation, are not
in conflict with the interests of the bankruptcy estate. Moreover, shareholders
of a bankrupt corporation have no authority over an asset of the corporation's
bankruptcy estate.

Counsel for Attorney X has filed a notice to take the deposition of
Shareholder D in the civil action. Attorney A wants to clarify his role in the
deposition. Attorney A has been unable to contact Shareholder D to discuss the
matter.

Upon the filing of a Chapter 7 bankruptcy petition and the appointment
of a trustee by the bankruptcy court, is the client of Attorney A the pre-peti-
tion corporation or the trustee?

Opinion  #1:
Technically, Attorney A has no client until he is appointed by the

Bankruptcy Court to represent Corporation B's bankruptcy estate and the
Trustee in the civil action against Attorney X. However, the Trustee, as the fidu-
ciary of the assets of the post-petition corporation, has the authority to make
decisions about the assets of the bankrupt corporation including the civil
action against Attorney X. If Attorney A's representation in the civil action
continues, Attorney A's clients will be the bankruptcy estate and the Trustee
acting in his official capacity. All decisions about the representation will be
made by the Trustee. Compare Rule 1.13(a) ("A lawyer employed or retained
by an organization represents the organization acting through its duly author-
ized constituents.") and RPC 137 ("[i]n accepting employment in regard to a

[decedent's] estate, an attorney undertakes to represent the personal represen-
tative in his or her official capacity and the estate as an entity").

Inquiry  #2:
During the period of time between the appointment of the Trustee and a

court order appointing an attorney for the bankruptcy estate and the Trustee
in the pending civil action against Attorney X, what information is the Trustee
entitled to receive concerning the representation of Corporation B in the civil
action?

Opinion  #2:
Trustee is the fiduciary of the assets of the corporation, including its civil

claims, and is entitled to receive all information concerning Corporation B's
pending civil claim. Attorney A may disclose to the Trustee all confidential
information relating to the representation of the corporation in the civil action.
See Rule 1.5(d)(1) and (2); compare RPC 195 (holding that in the representa-
tion of a decedent's estate and the personal representative, the lawyer owes the
duty of confidentiality to the personal representative acting in his official capac-
ity and to the estate itself ).

Inquiry  #3:
Shareholder D notified Attorney A that he does not want the Trustee to

pursue the lawsuit against Attorney X. May Attorney A represent the bank-
ruptcy estate and the Trustee in the civil action if Shareholder D objects to the
pursuit of the lawsuit?

Opinion  #3:
The decision to pursue the action against Attorney X is within the discre-

tion of the Trustee in the discharge of his fiduciary duties under the Bankruptcy
Code. Shareholder D has no authority over the Trustee. If Attorney A repre-
sented only Corporation B and never represented Shareholder D individually,
Attorney A does not owe Shareholder D a duty of loyalty. He may, therefore,
follow the directions of the Trustee and pursue the claim against Attorney X
pursuant to the directions of the Trustee. 

If, however, Attorney A represented Shareholder D individually with regard
to Shareholder D's interests in the civil action against Attorney X or Attorney
A made representations to Shareholder D that led Shareholder D reasonably to
assume that Attorney A represented Shareholder D individually in the matter,
Attorney A may have a conflict of interest in pursuing the civil action over the
objection of Shareholder D. Rule 1.9(a) prohibits a lawyer who has formerly
represented a client in a matter from thereafter representing another person in
the same matter if the interests of the new client are materially adverse to the
interests of the former client unless the former client consents. Although there
is nothing in the facts that supports this conclusion, if Shareholder D was him-
self a client of Attorney A with regard to the action against Attorney X and the
pursuit of the lawsuit against Attorney X is now materially adverse to the inter-
ests of Shareholder D, Attorney A may not represent the corporation's bank-
ruptcy estate and the Trustee in the civil action unless Shareholder D consents.

Inquiry  #4:
If Shareholder D is deposed in the lawsuit, does Attorney A have any obli-

gations to Shareholder D during the deposition?

Opinion  #4:
Attorney A has an obligation to Shareholder D only if Attorney A repre-

sented Shareholder D in his individual capacity and his representation of
Corporation B's bankruptcy estate will be adverse to Shareholder D's interests.
If so, he may not represent the bankruptcy estate and the Trustee in the depo-
sition or the lawsuit unless Shareholder D consents to the representation. See
opinion #3 above. If, on the other hand, Attorney A never represented
Shareholder D in his individual capacity, there is no conflict and Attorney A
may appear on behalf of the bankruptcy estate and the Trustee at the deposi-
tion.

Inquiry  #5:
What obligation does Attorney A have to report his knowledge of miscon-

duct by Attorney X which knowledge was gained during discovery in the civil
suit?

Opinion  #5:
Rule 8.3(a) of the Revised Rules of Professional Conduct provides:
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[a] lawyer having knowledge that another lawyer has committed a viola-
tion of the Revised Rules of Professional Conduct that raises a substantial
question as to that lawyer's honesty, trustworthiness, or fitness as a lawyer
in other respects shall inform the North Carolina State Bar or the court
having jurisdiction over the matter.

Subparagraph (c) of the rule states that the rule does not require disclosure
of confidential client information.

If Attorney A has reportable knowledge of lawyer misconduct that is not
confidential, or, if the knowledge is confidential, the Trustee does not object to
its disclosure to the State Bar or the appropriate court, Attorney A should dis-
close the information to the appropriate body.

97  Formal  Ethics  Opinion  8
January 16, 1998

Representation  of  Developer  and  Buyer  in  Closing  of  a  Residential  Real
Estate  Transaction

Opinion examines the circumstances in which it is acceptable for the lawyer
who regularly represents a real estate developer to represent the buyer and the devel-
oper in the closing of a residential real estate transaction.

Introduction:
This opinion supplements RPC 210 (April 4, 1997), an opinion on com-

mon representation in a typical residential real estate closing. This opinion
addresses the issues that arise in common representation when the closing
lawyer regularly represents a seller who is in the business of real estate develop-
ment. The lawyer's financial interest in retaining the seller's business may pres-
ent special problems. This opinion explains the conditions that must be met
before a closing lawyer may proceed with common representation. 

Inquiry  #1:
Seller is in the business of buying residential lots and tracts of land, improv-

ing the lots and/or subdividing the land for residential or condominium devel-
opment, and selling the improved lots and land. Seller frequently uses the serv-
ices of Attorney to provide legal representation on various aspects of Seller's real
estate transactions including, but not limited to, performing the base title
work, preparing restrictive covenants, and drafting construction contracts. 

Buyer entered into a contract with Seller to purchase a residential lot and
house built by Seller. The contract was negotiated and executed without the
involvement of Attorney. Seller wants Attorney to close the transaction. If
Attorney closes the transaction, Attorney will provide legal services to Buyer
including providing an opinion as to title and preparing the loan documents.
May Attorney close the transaction and represent both Seller and Buyer? 

Opinion  #1:
Yes, provided Attorney reasonably believes that the common representation

will not be adverse to the interests of either client, there is full disclosure of
Attorney's prior representation of Seller, and Buyer consents to the common
representation. See RPC 210 and Rule 2.2 of the Revised Rules of Professional
Conduct. 

In RPC 210, it is observed that:
[i]f the interests of the buyer and seller of residential property are gener-
ally aligned and the lawyer determines that he or she can manage the
potential conflict of interest between the parties, the lawyer may represent
both the buyer and the seller in closing a residential real estate transaction
with the consent of the parties.

Before concluding that common representation is permitted, the lawyer
must consider “whether there is any obstacle to the loyal representation of both
parties.” RPC 210. Where a lawyer has a long-standing professional relation-
ship with a seller and a financial interest in continuing to represent the seller,
the lawyer must carefully and thoughtfully evaluate whether he or she will be
able to act impartially in closing the transaction. The lawyer may proceed with
the common representation only if the lawyer reasonably believes that his or
her loyalty to the seller will not interfere with the lawyer's responsibilities to the
buyer. Rule 2.2(a)(3). Also, the lawyer may not proceed with the common rep-
resentation unless he or she reasonably believes that there is little likelihood that
an actual conflict will arise out of the common representation and, should a
conflict arise, the potential prejudice to the parties will be minimal. RPC 210
and Rule 2.2(a)(2). 

If the lawyer reasonably believes the common representation can be man-
aged, the lawyer must make full disclosure of the advantages and risks of com-
mon representation and obtain the consent of both parties before proceeding
with the representation. Revised Rule 2.2(a)(1). This disclosure should include
informing the seller that, in closing the transaction, the lawyer has equal
responsibility to the buyer and, regardless of the prior representation of the sell-
er, the lawyer cannot prefer the interests of the seller over the interests of the
buyer. With regard to the buyer, the lawyer must fully disclose the lawyer's
prior and existing professional relationship with the seller. This disclosure
should include a general explanation of the extent of the lawyer's prior and cur-
rent representation of the seller and a specific explanation of the lawyer's legal
work, if any, on the property that is the subject of the transaction. The latter
should include the disclosure of all legal work relating to the development of a
subdivision if relevant.

Full disclosure to the seller and to the buyer must also include an explana-
tion of the scope of the lawyer's representation. See RPC 210. In addition, the
lawyer should explain that if a conflict develops between the seller and the
buyer, the lawyer must withdraw from the representation of all parties and may
not continue to represent any of the clients in the transaction. RPC 210 and
Rule 2.2(c). For example, the lawyer may not take a position of advocacy for
one party or the other with regard to the completion of the construction of the
house, the escrow of funds for the completion of the construction, problems
with title to the property, and enforcement of the warranty on new construc-
tion. Areas of potential conflict should be outlined for both parties prior to
obtaining their separate consents to the common representation.

The disclosure required must be made prior to the closing of the transac-
tion. The Revised Rules of Professional Conduct do not require the consents
to be in writing. However, obtaining written consents is the better practice.

If common representation is permitted under the conditions outlined
above, Attorney may perform legal services for both parties as necessary to close
the transaction including offering an opinion as to title to the buyer. Either
party may be charged for the lawyer's services as appropriate. See Rule 1.5.

Inquiry  #2:  
Would the answer to inquiry #1 be different if Attorney drafted the model

purchase contract that Seller uses to market the lots and houses in the subdivi-
sion but Attorney did not participate in the final negotiation of any of the spe-
cific provisions of the purchase contract between Seller and Buyer?

Opinion  #2:  
No, Attorney may still close the transaction and represent both Buyer and

Seller provided he can satisfy the conditions on common representation set
forth in opinion #1 above.

Inquiry  #3:  
May Attorney engage in common representation of Buyer and Seller if

Attorney memorialized the purchase agreement between Buyer and Seller by
completing the written purchase contract without participating in the negoti-
ation of any of its specific terms?

Opinion  #3:  
Yes, Attorney may represent both Buyer and Seller if he can satisfy the con-

ditions on common representation set forth in opinion #1 above.

Inquiry  #4:
The house and lot that Buyer has contracted to purchase from Seller are

located in a subdivision that is being developed by Seller. As a result of his rep-
resentation of Seller on matters relating to the development of the subdivision,
Attorney is aware that Seller is having financial difficulties and may be unable
to complete the promised amenities in the subdivision, including a swimming
pool and tennis courts. Seller has instructed Attorney not to disclose this infor-
mation. May Attorney represent both Seller and Buyer to close the transaction?

Opinion  #4:
No. Rule 1.7(c) provides that:

[a] lawyer shall have a continuing obligation to evaluate all situations
involving potentially conflicting interests and shall withdraw from repre-
sentation of any party he or she cannot adequately represent or represent
without using the confidential information or secrets of another client or
former client except as Rule 1.6 allows.
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Rule 1.6(a) defines confidential client information as information learned
during the course of representation of a client the disclosure of which would be
detrimental to the interests of the client. The information regarding Seller's
potential inability to complete the amenities in the subdivision is confidential
information of Seller that Attorney may not disclose unless Seller consents. See
Rule 1.6(c). However, to represent Buyer adequately, Attorney should disclose
this information. In this situation, Attorney cannot reasonably conclude that
his responsibilities to Seller will not interfere with his responsibilities to Buyer.
See opinion #1 above. Attorney may not, therefore, accept the common repre-
sentation.

Inquiry  #5:
Completion of the amenities for the subdivision are not in question.

However, Attorney prepared the base title for the subdivision and he is aware
that there are some close questions on title to the lot under contract to Buyer.
Although these matters may be insignificant, Attorney would normally disclose
this information to Buyer. Seller has instructed Attorney not to disclose the
information to Buyer. May Attorney represent Buyer and Seller to close the
transaction?

Opinion  #5:
No, unless Seller consents to the disclosure of the information. See opinion

#2 above and Rule 1.6(c).

Inquiry  #6:
Attorney analyzed his relationship with Seller and determined that he can

impartially represent both Seller and Buyer in closing the sale of the house and
lot to Buyer. Buyer and the lender chosen by Buyer have agreed to the basic
terms of the mortgage loan (amount, security, interest rate, installment, and
maturity) prior to the engagement of Attorney to close the transaction. May
Attorney represent both the lender and Buyer, as well as Seller?

Opinion  #6:
Yes. See RPC 210.

Inquiry  #7:
Seller believes that it will result in savings of time and money if Attorney

closes all of the sales in the subdivision. Seller would like to offer financial
incentives to potential buyers to encourage them to use the closing services of
Attorney. In particular, Seller would like to offer to pay all legal fees to close the
transaction if the buyer agrees that Attorney will handle the closing. Seller asks
Attorney if Attorney will close all sales for a pre-agreed fee. Seller also asks
Attorney if Seller may include a provision in the contract to purchase in which
Seller agrees to pay the legal fees if the buyer agrees that Attorney will close the
transaction. May Attorney agree to participate in this arrangement?

Opinion  #7:
Yes, if Attorney reasonably believes that the common representation can be

handled impartially and the proper disclosure of the professional relationship
between Seller and Attorney is made prior to the execution of the contract by
the buyer. See Opinion #1 above.

97  Formal  Ethics  Opinion  9
January 16, 1998

Credit  Card  Chargebacks  Against  a  Trust  Account
Opinion rules that, provided steps are taken to safeguard the client funds on

deposit in a trust account, a lawyer may accept fees paid by credit card although the
bank's agreement to process such charges authorizes the bank to debit the lawyer's
trust account in the event a credit card charge is disputed by a client.

Inquiry  #1:
To accept charges paid by MasterCard and Visa credit cards, as well as other

national credit cards, a lawyer must enter into a standard form “Merchant
Agreement” with a bank in which the bank agrees to deposit credit card pay-
ments from cardholders electronically into the merchant's account with the
bank subject to certain conditions. Among other conditions, such agreements
typically permit the bank to debit a merchant's account for the discount fee, or
the bank's charge to the merchant for advancing the credit card payments. In
addition, such agreements typically permit the bank to “charge back” the mer-
chant's bank account, without prior notice, in the amount of a prior payment

by credit card which is subsequently disputed by the cardholder.1 The dispute
process is commenced when the cardholder notifies the credit card issuer that
he disputes a charge shown on his statement. The merchant is notified of the
dispute. Documentation of the charge is requested from the merchant. If the
documentation is not deemed satisfactory or the merchant fails to respond, the
bank may debit the disputed amount from the merchant's account with the
bank without prior notice to the merchant. 

Lawyers may accept payment of legal fees by electronic transfer and credit
card. CPR 129 and RPC 247. However, RPC 247 requires a lawyer to arrange
to have all credit card payments electronically deposited into the trust account
if the lawyer's bank cannot or will not distinguish between the operating
account, into which earned fees should be deposited, and the trust account,
into which unearned fees should be deposited. To avoid the problem of com-
mingling the funds of clients and the lawyer's funds, the opinion provides:

[i]f a payment by electronic transfer of an earned fee cannot be distin-
guished by the bank from a payment by electronic transfer of an unearned
fee, all payments by electronic transfer should be deposited into a lawyer's
trust account and earned fees should be withdrawn from the trust
account promptly. [Citing now repealed Rule 10.1(c).] The lawyer may
also deposit into the trust account funds sufficient to pay the bank's serv-
ice charges for electronic transfers. [Citing now repealed Rule 10.1(c)(1).]
A ledger should be maintained for the service charges posted against such
funds. [Citing now repealed Rule 10.2(c)(3).]

According to RPC 247, all payments of unearned fees and expenses must
be deposited into a lawyer's trust account even if the payment is made by cred-
it card. May a lawyer participate in a merchant agreement with a bank to honor
credit card charges if the agreement gives the bank the authority to debit the
lawyer's trust account for a chargeback without prior notice to the lawyer?

Opinion  #1:
Yes, provided the lawyer takes appropriate steps to protect the funds of

other clients on deposit in the trust account. 
A lawyer who receives funds that belong to a client assumes the responsi-

bilities of a fiduciary to safeguard those funds and to preserve the identity of
the funds by depositing them into a designated trust account. Rule 1.15-1 of
the Revised Rules of Professional Conduct and RPC 191. The responsibilities
of a fiduciary include the duty to ensure that the funds of a particular client are
used only to satisfy the obligations of that client and are not used to satisfy the
claims of the lawyer's creditors or of other clients of the lawyer. RPC 191.
Therefore, a lawyer may participate in a merchant agreement with a bank to
honor the credit card payments of clients only if the funds of other clients on
deposit in the lawyer's trust account will be protected against a chargeback. 

To avoid the potential jeopardy to the funds of other clients on deposit in
a trust account, the lawyer must first attempt to negotiate an agreement with
the bank that requires the bank to debit an account other than the trust
account in the event of a chargeback. Some banks will route chargeback deb-
its (and the discount fee for credit card charges) against a firm's operating
account. Some banks may require a merchant to maintain a separate demand
deposit account in an amount sufficient to cover chargebacks. If a bank cannot
or is unwilling to debit a separate account, (i.e., the bank requires all charge-
backs to be debited from the account into which credit card payments are
deposited), the lawyer must request that the bank arrange an inter-account
transfer such that the lawyer's operating account, or other non-trust account,
will be immediately debited in the event of a chargeback against the trust
account and the money promptly deposited into the trust account to cover the
chargeback. If the bank will not agree to debit another account or arrange for
inter-account transfers, the lawyer must establish a trust account for the sole
purpose of receiving advance payments by credit card. The lawyer must with-
draw all payments to this trust account immediately and deposit them in the
lawyer's “primary” trust account. In this way, the risk that a chargeback will
impact the funds of other clients will be minimized.

Under all circumstances, a lawyer is ethically compelled to arrange for a
payment (from his or her own funds or from some other source) to the trust
account sufficient to cover the chargeback in the event that a chargeback jeop-
ardizes the funds of other clients on deposit in the account.
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Inquiry  #2:
May a lawyer participate in a merchant agreement that grants the bank a

security interest in the accounts that the lawyer maintains with the bank?

Opinion  #2:
No, Rule 1.15-1(g) prohibits the use or pledge of funds in a trust account

to obtain credit. If one or more of the accounts is a trust account, the lawyer
may not participate in the agreement unless the trust account or accounts are
specifically exempted from the grant of a security interest. 

Inquiry  #3:
If the nature of a lawyer's practice is such that all fees that the lawyer col-

lects are earned at the time of collection, may the lawyer arrange for payments
by credit card to be made directly to the lawyer's operating account?

Opinion  #3:
Yes. Rule 1.15-1.

Endnotes

1. The Truth in Lending Act (§170, 15 USC §1666i) and Regulation Z (12 CFR
§226.12(c)) contain provisions which preserve a cardholder's claim and defenses against
a card issuer in certain circumstances. A cardholder is given a right to assert against the
card issuer all claims (other than tort claims) and defenses arising out of the credit trans-
action that it would otherwise have against the merchant. Regulation Z does not provide
any guidance as to the nature of the claims and defenses that may be asserted. Since it
does give the cardholder the right to assert against the card issuer any claims and defens-
es available that would be available against the merchant, however, most merchant agree-
ments provided for a “pass through” of the problem.

The power of a cardholder to reverse a credit card transaction is very broad. The follow-
ing is the mandatory disclosure that must appear in the credit card agreement with a
prospective cardholder:

If you have a problem with the quality of property or services that you purchased
with a credit card, and you have tried in good faith to correct the problem with the
merchant, you may have the right not to pay the remaining amount due on the prop-
erty or services. There are two limitations on this right:
(A) You must have made the purchase in your home state, if not within your home
state, within 100 miles of your current mailing address; and 
(B) The purchase price must have been more than $50.00.

These limitations do not apply if the card issuer owns or operates the merchant or if
we mailed you the advertisement for the property or services (Regulation Z, App. G-
3). 

97  Formal  Ethics  Opinion  10
January 16, 1998

Undercover  Officer  Planted  by  Prosecutor  in  Cell  of  Represented  Defendant
Opinion rules that a prosecutor may instruct a law enforcement officer to send

an undercover officer into the prison cell of a represented criminal defendant to
observe the defendant's communications with other inmates in the cell.

Inquiry:
Two or more criminal defendants are charged with criminal offenses and are

in custody. The prosecutor would like to advise the investigating law enforce-
ment officers to “plant” an undercover officer, posing as an inmate, in the cell
with the defendants. The undercover officer would be instructed to listen to
the defendants' discussions of their cases. However, the undercover officer
would also be instructed not to enter into these discussions, not to ask the
defendants any questions about their cases, and not to give the defendants any
advice about their cases. 

May the prosecutor instruct the investigating officers to plant an under-
cover officer in the prison cell?

Opinion:
Yes, provided the prosecutor also instructs the officers to conduct their lis-

tening activities within all applicable constitutional and statutory limitations
and, where necessary, to explain those limitations to the officers. This opinion
is limited to the conduct of prosecutors. See Rule 4.2(a) ("During the repre-
sentation of a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another
lawyer in the matter unless the lawyer...is authorized by law to do so.")

98  Formal  Ethics  Opinion  1  
January 15, 1999 

Disclosure  of  Adverse  Evidence  in  a  Social  Security  Disability  Hearing  
Opinion rules that a lawyer representing a client in a social security disability

hearing is not required to inform the administrative law judge of material adverse
facts known to the lawyer.

Inquiry:
Attorney represents Client, a claimant for social security disability benefits.

Attorney files a request for an administrative hearing before a Social Security
administrative law judge (ALJ). Social Security hearings before an ALJ are con-
sidered non-adversarial because no one represents the Social Security
Administration at the hearing. However, prior to the hearing, the Social
Security Administration develops a written record which is before the ALJ at
the time of the hearing. In addition, the ALJ has the authority to perform an
independent investigation of the client. s claim. 

Prior to the hearing, Attorney writes to the claimant. s treating physician
and asks for a letter stating the physician. s opinion about the claimant. s dis-
ability. In a responsive letter, the physician indicates that she believes that the
claimant is not disabled. Does Attorney have to submit the adverse letter from
the physician to the ALJ at the hearing?

Opinion:
No. Although it is a hallmark of good lawyering for an advocate to disclose

adverse evidence and explain to the court why it should not be given weight,
generally an advocate is not required to present facts adverse to his or her client. 

Rule 3.3(d) of the Revised Rules of Professional Conduct provides, “[i]n an
ex parte proceeding, a lawyer shall inform the tribunal of all material facts
known to the lawyer which will enable the tribunal to make an informed deci-
sion, whether or not the facts are adverse.” As one scholar notes, the disclosure
“is required to correct the deficiencies of the adversary system.” Wolfram,
Modern Legal Ethics §12.7, at 678-679 (1986). Comment [14] to Revised Rule
3.3 also elucidates that full disclosure requirement in an ex parte proceeding is
to assist the judge in making an impartial decision:

Ordinarily, an advocate has the limited responsibility of presenting one
side of the matter that a tribunal should consider in reaching a decision;
the conflicting position is expected to be presented by the opposing party.
However, in an ex parte proceeding, such as an application for a tempo-
rary restraining order, there is no balance of presentation by opposing
advocates. The object of an ex parte proceeding is nevertheless to yield a
substantially just result. The judge has an affirmative responsibility to
accord the absent party just consideration. The lawyer for the represent-
ed party has the correlative duty to make disclosures of material facts
known to the lawyer and that the lawyer reasonably believes are necessary
to an informed decision.

Nevertheless, a Social Security disability hearing should be distinguished
from an ex parte proceeding such as an application for a temporary restraining
order in which the judge must rely entirely upon the advocate for one party to
present the facts. In a disability hearing, there is a “balance of presentation”
because the Social Security Administration has an opportunity to develop the
written record that is before the ALJ at the time of hearing. Moreover, the ALJ
has the authority to make his or her own investigation of the facts. When there
are no "deficiencies of the adversary system," the burden of presenting the case
against a finding of disability should not be put on the lawyer for the claimant.
See RPC 230.

98  Formal  Ethics  Opinion  2
January 15, 1998

Advising  a  Client  to  Evade  Service  of  Process
Opinion rules that a lawyer may explain the effect of service of process to a client

but may not advise a client to evade service of process.

Inquiry  #1:  
Husband is aware that Wife has retained a lawyer and intends to proceed

with a domestic action. Husband retains Attorney X to represent him. At his
initial conference with Attorney X, Husband tells Attorney X that he believes
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that Wife has filed an action against him. Attorney X asks if Husband has been
served with a complaint. Husband tells him that he has not received a com-
plaint and asks Attorney X to explain the effect of service of the complaint.
Attorney X explains the different forms of service, speculates that Wife will
attempt service through the sheriff's department, and informs Husband that
he must be properly served with the complaint in order for Wife to prosecute
her case. Husband asks whether Wife's case can go forward if the sheriff's
department is unable to find him because he “disappears for awhile.” Attorney
X tells him that the case cannot proceed unless he is served.

Is it ethical for Attorney X to explain to Husband the legal effect of service
of process?

Opinion  #1:  
Yes, a lawyer “shall explain a matter to the extent reasonably necessary to

permit the client to make informed decisions regarding the representation.”
Rule 1.4(b) of the Revised Rules of Professional Conduct. For example,
Attorney X may explain to Husband that he has no legal obligation to volun-
teer to accept the complaint or to pick up the papers from the sheriff's depart-
ment should the sheriff's office call to request his cooperation. Moreover, if
Husband asks about evading service, Attorney X may discuss the consequences
of this proposed course of conduct. See, e.g., Rule 1.2(d) which permits a
lawyer to discuss the legal consequences of any proposed course of conduct
while prohibiting the lawyer from advising or assisting a client to engage in
fraudulent conduct. 

Inquiry  #2:
May Attorney X explain ways to evade service of process to Husband? Such

advice might include instructing Husband to tell the receptionist at his place
of work to lie to deputy sheriffs about his whereabouts; to go out the back door
if a deputy comes to Husband's work place or home; or to stay away from his
residence.

Opinion  #2:  
No, such conduct is unethical for a number of reasons. First, service of

process is a necessary component of the judicial system and a lawyer is an offi-
cer of that system. Counseling a client in ways to evade service interferes with
the judicial system and is, therefore, prejudicial to the administration of justice
in violation of Rule 8.4(d). Second, a lawyer should not counsel a client to
engage, or assist a client in conduct that the lawyer knows is fraudulent, in vio-
lation of Rule 1.2(d). Finally, advising a client to take evasive action solely for
the purpose of delay is disrespectful of the rights of Wife in violation of Rule
4.4 which provides in part, "[i]n representing a client, a lawyer shall not use
means that have no substantial purpose other than to…delay…a third per-
son…."

Inquiry  #3:
May Attorney X advise his client to evade service of process provided he

does not tell the client how to evade service?

Opinion  #3:
No. See opinion #2 above.

Inquiry  #4:
Is the prohibition on instructing a client to evade service applicable to the

service of other court documents such as subpoenas?

Opinion  #4:
Yes.

98  Formal  Ethics  Opinion  3
January 15, 1998

Adding  Finance  Charges  to  Past  Due  Client  Accounts
Opinion rules that, subject to the requirements of law, a lawyer may add a

finance charge to a client's account if the client fails to pay the balance when due as
agreed with the client.

Inquiry  #1:  
Law Firm does not have a written fee agreement with its clients; however,

all bills for services rendered to clients state that payment is due in full upon
receipt. To date, Law Firm has not added a finance charge to any past due client
accounts. Law Firm would like to begin assessing finance charges on the out-

standing past-due accounts of selected clients. Law Firm plans to send each of
these clients a notice stating that the client's past due account balance will be
charged a finance charge of 1.5% per month effective 60 days from the date of
notice if the account balance is not paid in full by that time. 

There are two groups of clients who will be affected by the decision to add
finance charges. The first group consists of clients who have outstanding
account balances because they have never paid anything on their accounts and
clients who, without obtaining the consent of Law Firm, send partial payments
to Law Firm each month. The second group consists of clients who have made
arrangements with Law Firm to make monthly partial payments on their
accounts. Law Firm agreed to represent these clients knowing that the clients
would not be able to pay their accounts in full each month. 

May Law Firm add finance charges to the accounts of clients with past due
balances who have not made partial payment arrangements with the firm?

Opinion  #1:  
Yes, provided Law Firm complies with Revised Rule 1.5(a) of the Revised

Rules of Professional Conduct which prohibits a lawyer from entering into an
agreement for, charging, or collecting an illegal fee. This means that finance
charges on legal fees must comply with usury laws and any other applicable
consumer credit laws. 

N.C. Gen. Stat. §24-5(a) permits a creditor to charge simple interest at the
legal rate on the principal owed after an account is contractually due. If a
lawyer and a client did not agree in the oral or written fee contract at the begin-
ning of the representation that interest on past due legal fees would be charged
at a contract rate upon default, then interest may only be charged at the legal
rate. Id. Similarly, if the lawyer and the client did not agree at the beginning of
the representation when the account balance would be due and payable, the
law provides that the account becomes due and payable in a reasonable time
under the circumstances. No prior notice of the election to charge interest
appears to be required under N.C. Gen. Stat. §24-5(a).

If a lawyer wants to charge up to 1.5% per month on the unpaid portion
of the balance of the previous month, the lawyer must have an agreement to
this effect with the client (whether the agreement is express, implied, or
through course of dealing with the client), must comply with N.C. Gen. Stat.
§24-11 which governs open-ended revolving credit charges, and must conform
his or her conduct as a creditor to the requirements of any other applicable con-
sumer credit laws. 

Although not required by the Rules of Professional Conduct, it is preferable
to put fee agreements with clients in writing at the beginning of the represen-
tation to resolve any misunderstanding about when the fees may be owed and
to specify to a contractual certainty any finance charges that may be charged in
the event that the client is delinquent in payments. 

Inquiry  #2:  
Are there formal notice requirements before a law firm may add a finance

charge to a past due client account?

Opinion  #2:  
The lawyer should comply with all legal requirements regarding notice of

finance charges. In situations where the lawyer seeks only the interest permit-
ted under N.C. Gen. Stat. §24-5(a), the answer is “no.” In situations where
there is an express agreement, implied agreement, or agreement by course of
dealing between the lawyer and the client which gives the lawyer the right to
charge a contract rate of interest, the answer is “no” unless the agreement oth-
erwise provides for a notice requirement. See Opinion #1. The State Bar has no
formal requirements for notice in this situation.

Inquiry  #3:  
May Law Firm assess a finance charge on the account balance of a client

who made prior arrangements with the firm to pay less than the full amount
due each month?

Opinion  #3:  
If the agreement (express, implied, or through course of dealing) with the

client is interpreted as a comprehensive resolution of all outstanding amounts
owed by the client (e.g., the law firm has elected to waive interest or finance
charges to obtain payments on account), the answer is “no.” Otherwise, finance
charges may be assessed on the amount that is past due pursuant to (a) the legal
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rate under N.C. Gen. Stat. §24-5(a), or (b) any agreement between the client
and Law Firm that has not been waived by prior conduct. Furthermore, sub-
ject to the laws on consumer credit and usury, Law Firm may seek to renego-
tiate the fee agreement and obtain the client's consent to add finance charges
provided 

“the attorney may not abandon or threaten to abandon the client to cut
the attorney's losses or to coerce an additional or higher fee. Any fee con-
tract made or remade during the existence of the attorney-client relation-
ship must be reasonable and freely and fairly made by the client having
full knowledge of all material circumstances incident to the agreement.” 

Comment [3], Revised Rule 1.5.

Inquiry  #4:  
May Law Firm selectively assess late payment fees to some clients and not

to others?

Opinion  #4:  
Yes, if such selectivity is not motivated by unlawful intent (e.g., racial or

gender-based discrimination).

Inquiry  #5:  
Do clients with long-standing relationships with Law Firm, without past

due account balances at present, require notice before Law Firm may begin
assessing finance charges on their account balances when past due?

Opinion  #5:  
Unless there has been a course of dealing that creates an agreement between

Law Firm and its long-standing clients that waives finance charges on the
clients' past-due balances, Law Firm may seek interest as permitted by N.C.
Gen. Stat. §24-5. See Opinion #1.

98  Formal  Ethics  Opinion  4
January 15, 1998

Publicity  in  Civil  Trial
Opinion examines the restrictions on a lawyer's public comments about a pend-

ing civil proceeding in which the lawyer is participating. 

Inquiry  #1:
Attorney A represents a public school board of education (hereinafter “the

Board”). Attorney B represents a minor and her parents who sued the Board in
1992 alleging negligent supervision by the Board's employees, resulting in the
sexual assault of the minor at her school by another student. Plaintiffs also
allege that when the minor reported the incident to a teacher's assistant, the
minor was “chastised by the assistant.” No one employed by the Board gave the
minor medical attention, nor did any employee ever report the incident to the
parents.

Four years after suit was filed, the trial court denied the Board's motion for
summary judgment and motion to dismiss based upon sovereign immunity.
The Board appealed denial of its sovereign immunity defense to the court of
appeals. The court of appeals ruled that some but not all of the plaintiffs' claims
were governed by sovereign immunity and remanded for trial. The decision of
the court of appeals, including numerous factual allegations from the plaintiffs'
complaint, was picked up by a news wire service. Thereafter, several news
media ran the story from the wire service and printed or announced portions
of the decision.

When local news media personnel began calling local school officials, the
superintendent of the school system called Attorney A and asked how to
respond to the inquiries. The superintendent and Attorney A decided a press
release was the best way to respond to the news media. The school administra-
tion sent the release to those members of the news media who made inquiry
about the case. The superintendent was concerned the public might conclude
the schools in his system were unsafe and that school employees had ignored
or hidden the alleged facts. The pertinent portions of the press release are as fol-
lows:

1) nothing in the court of appeals’ decision means that any school
employee has done anything wrong nor that the school system is liable to
anyone. The questions before the court and the court's decision involve
only technical legal issues related to insurance and sovereign immunity
from suit.

2) the Board of Education and the employees of the school system are
dedicated to the safety of all students, including the student involved in
this case. From the time that the allegations in this case came to school
employees' attention, every effort has been made to determine as fully as
possible what happened and to attend to the student's needs in the most
appropriate way.
3) after a very thorough investigation of the matter by the principal, the
superintendent, and others, no credible evidence was discovered that the
alleged assault had ever taken place. The Board of Education and all
school employees have consistently and confidently affirmed that no
assault took place.
4) if it is finally necessary to try this case before a jury, school officials are
confident that the jury will determine that all employees involved in this
matter acted properly and that there is no liability in this case for them or
the school system.

Was this press release a violation of Revised Rule 3.6? 

Opinion  #1:
Revised Rule 3.6 provides, "[a] lawyer who is participating or has partici-

pated in the investigation or litigation of a matter shall not make an extrajudi-
cial statement that a reasonable person would expect to be disseminated by
means of public communication if there is a reasonable likelihood that the
statement will materially prejudice an adjudicative proceeding in the matter."
This rule was designed to preserve a right to a fair trial by avoiding trial by
media, but at the same time it attempts to balance the legal right to free speech.
Revised Rule 3.6, Comment [1]. There is no bright-line rule for determining
when an extrajudicial statement is proper. In fact, this is a case of first impres-
sion.

Keeping in mind the purpose behind the rule, the question is whether there
is a reasonable likelihood the above press release will materially prejudice an
adjudicative proceeding. Several factors may assist in evaluating the potential
for prejudice of an attorney's extrajudicial statements. First, Revised Rule
3.6(b) prohibits certain specified extrajudicial statements. This list is not
exhaustive but does provide guidance as to the types of disclosures which
would be prohibited. Second, any publicity involving information already
available to the public, such as that contained in filed pleadings, discovery
responses, affidavits, and previous witness testimony, is less likely to have a prej-
udicial effect on a subsequent court proceeding. Annotated Model Rules of
Professional Conduct Rule 3.6 cmt., p. 352 (3rd ed. 1996). Third, extrajudicial
statements concerning civil proceedings are generally not as strictly scrutinized
as those regarding criminal proceedings. Id. Fourth, an attorney should be per-
mitted some leeway in making a necessary response to protect a client from
undue prejudicial effect of recent publicity not initiated by the attorney or his
client. Model Rules, Rule 3.6(c). Fifth, whether the attorney intended a trial by
media is also a significant factor. Model Rules, Rule 3.6 cmt. at 353.

In this case, the press release by the Board involved extrajudicial statements
about a civil proceeding but none of the statements are specifically prohibited
by Revised Rule 3.6(b). Moreover, because of the proceedings at the trial court
level, much of the information contained in the press release was already in the
public domain. For example, the denial of evidence to support the claim was
present in the Board's answer to the complaint. Finally, the release was intend-
ed not to prejudice a court proceeding, but to counter adverse publicity about
the Board. In light of these factors, the press release would not “materially prej-
udice an adjudicative proceeding” pursuant to Revised Rule 3.6. 

Inquiry  #2:
Does it matter that the release came from the Board rather than the attor-

ney? 

Opinion  #2:
Revised Rule 3.6 does not impinge upon the constitutional right of clients

to make extrajudicial statements concerning their case. The rule, however, does
place restrictions on attorneys' extrajudicial speech and that of their agents. If
the above press release had a reasonable likelihood of materially prejudicing an
adjudicative proceeding, and the Board was merely used as conduit by the
attorney to make prejudicial statements the attorney could not, then the attor-
ney violated Revised Rule 3.6. 
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98  Formal  Ethics  Opinion  5
April 16, 1998   

Disclosure  of  Client’s  Prior  Driving  Record
Opinion rules that a defense lawyer may remain silent while the prosecutor pres-

ents an inaccurate driving record to the court provided the lawyer and client did not
criminally or fraudulently misrepresent the driving record to the prosecutor or the
court and, further provided, that on application for a limited driving privilege,
there is no misrepresentation to the court about the prior driving record.

Inquiry  #1:
Client was charged with driving while impaired (DWI). Attorney A repre-

sented him at trial where Client was convicted. At the sentencing hearing, the
prosecutor informed the court that Client had no record of prior convictions
for DWI. Attorney A and Client were aware, however, that Client was con-
victed of DWI in federal court but the federal court failed to forward infor-
mation regarding the conviction to the North Carolina Department of Motor
Vehicles for inclusion in Client’s driving record. Therefore, when the prosecu-
tor checked the driving record, he found no record of the prior conviction. At
the sentencing hearing, Attorney A and Client remained silent when the pros-
ecutor informed the court that Client had no prior convictions for DWI.
Neither Attorney A nor Client made any affirmative misrepresentations to the
court about Client’s driving record. The judge sentenced Client to punishment
level three which can only be imposed if the court determines that the defen-
dant has not been convicted of a prior DWI within the previous seven years. 

Was it unethical for Attorney A to remain silent when he heard the prose-
cutor give erroneous information to the court?

Opinion  #1:
No, it was not unethical for Attorney A to remain silent. The burden of

proof was on the State to show that the defendant’s driving record justified a
more restrictive sentencing level. A defense lawyer is not required to volunteer
adverse facts when the prosecutor fails to bring them forward. The duty of con-
fidentiality to the client is paramount provided the defense lawyer does not
affirmatively misrepresent the facts to the court. See Rule 1.6(c) and Rule
3.3(a)(1) of the Revised Rules of Professional Conduct; CPR 313 (lawyer may
not volunteer to the court confidential information about a client’s prior con-
victions); and RPC 33 (lawyer may not reveal confidential information about
a client’s prior criminal record to the court but may not misrepresent the
client’s criminal record). Although Rule 3.3(a)(2) prohibits a lawyer from fail-
ing to disclose a material fact to a tribunal “when disclosure is necessary to
avoid assisting a criminal or fraudulent act by the client,” this rule was not vio-
lated because Client’s driving record was inaccurate through no fault of Client
and Client did not criminally or fraudulently conceal the prior conviction from
the prosecutor or the court. 

Inquiry  #2:
Client wants a limited driving privilege. To obtain the privilege, Client

must petition the court by filing a form prepared by the Administrative Office
of the Courts (AOC). To be eligible for a limited driving privilege under G.S.
§20-179.3, the court must find that the defendant, within the preceding seven
years, was not convicted of an offense involving impaired driving. Although the
AOC form does not require the defendant to represent to the court that the
defendant has no prior DWI convictions, the court must find, and so acknowl-
edge on the form, that there is evidence that satisfies the statutory requirements
for the issuance of a limited driving privilege. 

Assuming that at no point in the process Attorney A or Client will be
required to misrepresent Client’s prior driving record to the court, may
Attorney A petition the court for a limited driving privilege for Client?

Opinion  #2:
No. Unlike the prior inquiry, in this situation the burden of showing eligi-

bility for a limited driving privilege is on the defendant. By petitioning the
court for the privilege, the defendant is making an implicit representation to
the court that he has no prior convictions and is eligible for the privilege.
Attorney A is aware that this is a false representation of a material fact and he
may not participate in its presentation to a tribunal by filing the petition. Rule
3.3(a)(1).

98  Formal  Ethics  Opinion  6  
April 16, 1998

Sale  of  a  Law  Firm  to  Lawyers  Employed  by  the  Firm
Opinion rules that the requirements set forth in Rule 1.17 relative to the sale of

a law practice to a lawyer who is a stranger to the firm do not apply to the sale of a
law practice to lawyers who are current employees of the firm.

Inquiry  #1:
Founding Lawyers have practiced law together for many years. Each

Founding Lawyer is a shareholder in A, B, & C Law Firm, P.A., a professional
association (the “firm”). The firm employs Younger Attorneys who have
expressed an interest in taking over the practice from Founding Lawyers.
Younger Attorneys are not currently shareholders in the firm. Founding
Lawyers anticipate retiring from the practice of law at different times over the
ensuing years. They are interested in transferring the practice to Younger
Attorneys and continuing to practice law as employees of the firm. 

Founding Lawyers are considering two different ways of transferring the
firm to Younger Attorneys. By the first method, Younger Attorneys would
make sizable capital contributions to the firm in exchange for shares in the firm
and the firm would, in turn, redeem the shares of Founding Lawyers. Under
Rule 1.17(a) of the Revised Rules of Professional Conduct, a lawyer who sells
a law practice is required to “[cease] to engage in the private practice of law in
North Carolina.” If the firm is transferred to Younger Attorneys by this
method, will Founding Lawyers be required to cease to engage in the private
practice of law in North Carolina?

Opinion  #1:
No. Rule 1.17 applies to the sale of an entire law firm to a purchasing

lawyer or law firm. The rule does not apply to the transfer of shares of a pro-
fessional corporation to existing employees of the firm in exchange for capital
contributions to the firm. As noted in Comment [15] to Rule 1.17, “[a]dmis-
sion to, or retirement from, a law partnership or professional association, retire-
ment plans and similar arrangements…do not constitute a sale or purchase
governed by the rule.” The rule is intended to protect clients from breaches of
confidentiality, conflicts of interests, and other abuses that may occur when a
lawyer who is not a current member of a law firm purchases the good will of
the law firm. Therefore, the sale of all of the shares of a professional association
of lawyers to a lawyer who is not a member of the firm or a law firm that
includes principals who are not members of the firm is subject to the require-
ments of the rule.

Inquiry  #2:
In the second method of transferring the firm to Younger Attorneys under

consideration, the Younger Attorneys will form a new professional association
and own 100% of the stock of the new professional association. The new pro-
fessional association will purchase substantially all of the assets of A,B &C Law
Firm including the good will and the right to use the name of the firm. If the
firm is transferred to Younger Attorneys by this method, will Founding
Lawyers be required to cease to engage in the private practice of law in North
Carolina?

Opinion  #2:
No, see opinion #1 above. Although structured like a purchase of assets by

a third party, the second method of transfer is essentially a retirement plan or
“similar arrangement.” As noted above, these are not governed by Rule 1.17.
When the assets of a firm are purchased by a professional association of lawyers
who are all current employees of the firm, there is no potential for harm to the
interests of the clients of the firm due to conflicts of interests, breaches of con-
fidentiality, or abuse of fee agreements. 

Inquiry  #3:
Is there any prohibition against the continued use of the firm’s present

name, regardless of the method of transfer used, as long as Founding Lawyers
continue as employees of the professional association or, when they leave the
firm, they retire from the practice of law in North Carolina?

Opinion  #3:  
Regardless of the method of transfer employed, there is no prohibition on

the continued use of the firm’s present name because “...there [is] a continuing
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succession in the firm’s identity….” Rule 7.5, Comment [1]. See also
“Regulations for Professional Corporations and Professional Limited Liability
Companies Practicing Law,” 7 NCAC 1E, Section .0100, Rule .0102(a)(“The
name of every professional corporation shall contain the surname of one or
more of its shareholders or of one or more persons who were associated with
its immediate corporate, individual, partnership, or professional limited liabil-
ity company predecessor in the practice of law….”) As noted in RPC 13, “[a]
law firm may continue to include in the firm name that [sic] of a retired attor-
ney who practiced with the firm up to the time of his retirement.” However,
the name of a retired principal in a firm “may be used in the name of a law firm
only if the [principal] has ceased the practice of law.”

Inquiry  #4:
Founding Lawyers may finance the purchase of the firm by Younger

Attorneys. Regardless of how the purchase is financed, after their retirement,
Founding Lawyers want to provide advice and input to Younger Attorneys as
to the conduct of the law practice. Will Founding Lawyers assistance to
Younger Attorneys violate Rule 1.17(g)’s provision that “[t]he seller…shall have
no say regarding the purchaser’s conduct of the law practice”?

Opinion  #4:
No. As noted in opinion #1 above, Rule 1.17 does not apply to the pur-

chase of a law firm by lawyers who are currently members of the firm.
Therefore, the prohibition in paragraph (g) of Rule 1.17 is also inapplicable.

98  Formal  Ethics  Opinion  7  
April 16, 1998

Employment  of  Disbarred  Lawyer
Opinion rules that a law firm may employ a disbarred lawyer as a paralegal

provided the firm accepts no new clients who were clients of the disbarred lawyer’s
former firm during the period of misconduct; however, a disbarred lawyer may not
work as a paralegal at a firm where he was employed as a lawyer during the peri-
od of misconduct.

Inquiry  #1:
Attorney A, a lawyer with ABC Law Firm, reported his professional mis-

conduct to the North Carolina State Bar and voluntarily ceased the practice of
law. The professional misconduct occurred while Attorney A was a member of
ABC Law Firm. Approximately eighteen months later, after a complaint was
filed with the Disciplinary Hearing Commission (DHC), Attorney A submit-
ted to disbarment and surrendered his license. The DHC entered an order of
disbarment effective as of the date Attorney A ceased the practice of law eight-
een months earlier. Since the time that Attorney A discontinued the practice of
law eighteen months ago, some of the people who were clients of ABC Law
Firm when Attorney A practiced with the firm and engaged in professional
misconduct (“former ABC clients”) have sought legal representation from
other law firms in the community. XYZ Law Firm has provided legal services
to some former ABC clients and continues to be called upon to perform legal
services for some former ABC clients. XYZ Law Firm proposed to employ
Former Attorney A as a paralegal. May XYZ employ Former Attorney A as a
paralegal, and continue to perform occasional legal services for former ABC
clients if the clients first came to XYZ Law Firm for legal services prior to the
employment of Former Attorney A as a paralegal?

Opinion  #1:
Rule 5.5 (d) of the Revised Rules of Professional Conduct provides:

A lawyer or law firm employing a disbarred or suspended lawyer as a law
clerk or legal assistant shall not represent any client represented by the dis-
barred or suspended lawyer or by any lawyer with whom the disbarred or
suspended lawyer practiced during the period on or after the date of the
acts which resulted in disbarment or suspension through and including
the effective date of disbarment or suspension.

When a disbarred lawyer is employed by another law firm, the disbarred
lawyer may attract clients from his former practice to the hiring law firm. As a
consequence, it may be difficult for the disbarred lawyer to avoid the unau-
thorized practice of law with respect to these former clients. More problemat-
ic, however, is the possibility that the hiring law firm may be in collusion with
the disbarred lawyer to employ the disbarred lawyer in exchange for the dis-

barred lawyer’s delivery of his former clients to the hiring firm. If so, the firm
is showing disrespect for the decision of the DHC and is encouraging unau-
thorized practice by the disbarred lawyer. 

In the present situation, however, it is merely fortuitous that former clients
of ABC Law Firm sought the legal services of XYZ Law Firm during the peri-
od prior to the employment of Former Attorney A as a paralegal. Therefore,
provided all clients of XYZ Law Firm fully understand that the disbarred
lawyer is not acting as an attorney but merely as a paralegal, and, provided fur-
ther, that, after the employment of Former Attorney A, XYZ Law Firm accepts
no new clients who were clients of ABC Law Firm during the period of Former
Attorney A’s misconduct, XYZ Law Firm may employ him as a paralegal. Care
should also be taken to follow the recommendations in Comment [2] to Rule
5.5 relative to the supervision of a disbarred lawyer and related matters.

Inquiry  #2:
May XYZ Law Firm employ Former Attorney A as a paralegal and perform

legal services for former ABC clients if the clients come to XYZ Law Firm sub-
sequent to the employment of Former Attorney A?

Opinion  #2:
No. See opinion #1 above.

Inquiry  #3:
If the answer to inquiry #1 or inquiry #2 is “no”, would the answer change

if XYZ Law Firm agrees to screen Former Attorney A from participation as a
paralegal in the legal services provided to the former ABC clients?

Opinion  #3:
No.

Inquiry  #4:
Former Attorney B was disbarred following a hearing before the DHC. In

its order of disbarment, the DHC found, among other things, that Former
Attorney B engaged in unethical conduct by failing to supervise an employee
for a period of approximately three months during a time when he was a part-
ner in a law firm with his father, Attorney C. As a result of his failure to super-
vise, the employee misappropriated funds from the firm trust account. 

May Attorney C employ Former Attorney B as a paralegal, law clerk, or
some capacity other than a lawyer?

Opinion  #4:
No. Rule 5.5(c) provides:

A lawyer or law firm shall not employ a disbarred or suspended lawyer as
a law clerk or legal assistant if that individual was associated with such
lawyer or law firm at any time on or after the date of the acts which result-
ed in disbarment or suspension through and including the effective date
of disbarment or suspension.

The rule was adopted to prevent a disbarred lawyer from continuing to
practice law as if no order of disbarment was entered. In Comment [3] to the
rule, it is observed that it would be “practically impossible for the disciplined
lawyer to confine himself or herself to activities not involving the actual prac-
tice of law if he or she were employed in his or her former office setting and
obliged to deal with the same staff and clientele.” 

This inquiry is different from the preceding inquiries because the disbarred
lawyer is proposing to work as a non-lawyer at a firm where he formerly
worked as a lawyer. Under these circumstances, the existing relationships with
staff and clients are more likely to undermine the prohibition on the unautho-
rized practice of law by the disbarred lawyer. Therefore, Attorney C may not
employ Former Attorney B.

98  Formal  Ethics  Opinion  8  
April 16, 1998 

Participation  in  a  Witness  Closing
Opinion rules that a lawyer may not participate in a closing or sign a prelimi-

nary title opinion if, after reasonable inquiry, the lawyer believes that the title
abstract or opinion was prepared by a non-lawyer without supervision by a licensed
North Carolina lawyer.

Inquiry  #1:
Lender is located in another state but provides home loans to North
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Carolina residents. Lender asks Attorney, a licensed North Carolina lawyer, to
close a loan for certain borrowers. Lender indicates that the following services
will be required from Attorney: (1) oversight of the execution of the loan doc-
uments; (2) acknowledgment by an appropriate witness of the signatures of the
borrowers on the documents; (3) recordation of Lender’s deed of trust; (4)
copying the loan documents without review; and (5) disbursement of the loan
proceeds. Lender procures title insurance from an out-of-state title insurance
company which issues title insurance binders in reliance upon the notes of a
title abstractor. Attorney suspects that the title search was done by a non-lawyer
who was not supervised by a North Carolina lawyer.

This type of closing is sometimes called a “witness closing.” May Attorney
participate in the closing?

Opinion  #1:
No. Rule 5.5(b) provides, “[a] lawyer shall not assist a person who is not a

member of the bar in the performance of activity that constitutes the unau-
thorized practice of law.” N.C. Gen. Stat. §84-2.1 defines “practice [of ] law”
as, among other things, “abstracting or passing upon titles.” Attorney must
make a reasonable inquiry concerning the preparation of the title search and/or
the title opinion. If Attorney believes, after making this reasonable inquiry, that
a non-lawyer abstracted the title and/or gave a title opinion on the property
without the proper supervision of a licensed North Carolina attorney and this
unauthorized practice will be furthered by Attorney’s participation in the clos-
ing under the conditions prescribed by Lender, she may not participate in the
closing. However, Attorney may participate in the closing if Attorney’s reason-
able inquiry indicates that the statute was not violated. 

Inquiry  #2:
What duty does Attorney have to the borrowers?

Opinion  #2:
If Attorney’s representation is not prohibited by Rule 5.5(b), Attorney’s

duty to the borrowers is to ensure that her limited role in the closing is well
understood and the borrowers agree to this limited role. See Rule 1.2(c). If she
represents the borrowers, as well as Lender, she must competently represent
their interests even if the objectives of her representation are limited. See Rule
1.1. Competent representation may include disclosure of any concerns that she
may have about the preparation of the title opinion and the risks of relying
upon the opinion. If Attorney does not represent the borrowers, they must be
so advised and told that they should obtain separate legal counsel. See RPC
210. Attorney may represent the borrowers and Lender if she can do so impar-
tially and without compromising the interests of any client. Id.

Inquiry  #3:
What duty does Attorney have to Lender?

Opinion  #3:
If Attorney’s representation is not prohibited by Rule 5.5(b), Attorney must

competently represent the interests of Lender. See Rule 1.1. Competent repre-
sentation may include disclosure of any concerns that she may have about the
preparation of the title opinion and the risks of relying upon the opinion.

Inquiry  #4:
Title Insurance Company is located in another state but wants to write poli-

cies in North Carolina. Title Insurance Company contracts with a paralegal
who is an independent contractor to search titles in North Carolina. Title
Insurance Company asks Attorney to sign a preliminary opinion based upon
the paralegal’s abstract of title and/or preliminary opinion. Attorney has not
reviewed the paralegal’s title notes and did not supervise the paralegal’s title
research. May Attorney sign the preliminary opinion?

Opinion  #4:
No, a lawyer has a duty to supervise any non-lawyer who assists her regard-

less of whether the non-lawyer is an employee of the lawyer, an independent
contractor, or employed by another. Rule 5.3 and RPC 216. Execution of a
preliminary title opinion that was prepared by an unsupervised non-lawyer is
assisting the unauthorized practice of law in violation of Rule 5.5(b). 

98  Formal  Ethics  Opinion  9
July 16, 1998

Charging  for  the  Cost  of  Retrieving  a  Closed  Client  File
Opinion rules that a lawyer may charge a client the actual cost of retrieving a

closed client file from storage, subject to certain conditions, provided the lawyer does
not withhold the file to extract payment.

Inquiry:
May a lawyer charge a client for retrieving a closed file from storage?

Opinion:
A lawyer may charge a client the actual cost of retrieving a closed client file

from storage subject to certain conditions. 
RPC 209 requires a lawyer to keep a closed client file, on which no further

representation is required, a minimum of six years unless the lawyer obtains the
consent of the client to destroy the file or, after notice to the client, the client
fails to retrieve the file. After six years pass, the lawyer may destroy the file with-
out notifying the client provided the lawyer does not destroy any personal pos-
sessions or documents of the client. 

To charge a client the actual cost of retrieving a closed file from storage, a
lawyer must send a notice to the client at the client’s last known address with-
in a reasonable period of time after the matter is concluded and the file is
closed. The notice should ask the client what the client wants the lawyer to do
with the closed file. The options that may be given to the client are as follows:
consent to the destruction of the file; agree that the lawyer will store the file
with the understanding that the client will be charged the actual cost of retriev-
ing the file from storage; or retrieve the file free of charge from the lawyer’s
office within a reasonable time after receipt of the notice. If the client directs
the lawyer to mail the file, the lawyer may charge the shipping cost to client. If
the client fails to respond to the notice, the lawyer must store the file for six
years as required by RPC 209 and may recoup from the client the actual
expense of retrieving the file at any time during the six year mandatory storage
period. 

The lawyer may not charge the client for photocopying the closed file (or
any portion thereof) unless the client requests more than one copy of the file
or a document in the file. The client may be charged for duplicate copies of the
same document unless the lawyer retained the original document. RPC 178.
Regardless of whether a notice was received by the client at the time that the
representation was concluded, after a closed file is stored for six years and the
lawyer is allowed to destroy the file without the client’s consent, the lawyer may
charge the client the actual cost of retrieving the file and making copies of the
file or any document therein. At no time may a lawyer withhold originals or
copies of documents or a file to extract payment of legal fees, retrieval costs, or
copying costs; the lawyer has a claim for payment but he may not assert an
interest in or lien against the file to secure payment. 

98  Formal  Ethics  Opinion  10  
July 16, 1998

Submission  of  Legal  Bills  to  Audit  Company  at  Request  of  Insurance  Carrier  
Opinion rules that an insurance defense lawyer may not disclose confidential

information about an insured’s representation in bills submitted to an independent
audit company at the insurance carrier’s request unless the insured consents.

Inquiry  #1:  
Law Firm is hired by Insurance Company to defend its insureds under its

liability policies. Insurance Company requires great detail in Law Firm’s bills
for legal services and requires Law Firm to submit its bills directly to an out-
side audit company that is not affiliated with Insurance Company. The audit
company makes all decisions about payment, nonpayment, or adjustment of
Law Firm’s bills. Bills are submitted on an interim basis during the pendency
of the litigation and must contain detailed information about the legal servic-
es provided to the insured. May Law Firm submit its bills directly to the audit
company rather than to Insurance Company?

Opinion  #1:
Rules 1.6 and 1.7 provide in part: 
Rule 1.6, Confidentiality of Information
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(a)….
(b)….
(c) Except when permitted under paragraph (d), a lawyer shall not know-

ingly:
(1) reveal confidential information of a client;
(2)....
(3) use confidential information of a client for the advantage of the lawyer
or a third person, unless the client consents after consultation.

(d) A lawyer may reveal:
(1) confidential information, the disclosure of which is impliedly author-
ized by the client as necessary to carry out the goals of the representation;
(2) confidential information with the consent of the client or clients
affected, but only after consultation with them; ….

Rule 1.7, Conflict Of Interest: General Rule
(a)....
(b) A lawyer shall not represent a client if the representation of that client

may be materially limited by the lawyer’s responsibilities to another client or to
a third person, or by the lawyer’s own interests, unless:

(1) the lawyer reasonably believes the representation will not be adverse-
ly affected; and
(2) the client consents after consultation which shall include explanation
of the implications of the common representation and the advantages and
risks involved.

(c) A lawyer shall have a continuing obligation to evaluate all situations
involving potentially conflicting interests, and shall withdraw from the repre-
sentation of any party the lawyer cannot adequately represent without using
the confidential information of another client or a former client except as Rule
1.6 allows.

Bills for legal services are confidential and can, therefore, only be revealed
with the consent of the client or clients affected, but only after consultation
with them. Generally, there is no prohibition on submitting a client’s legal bills
to a third party for review at the client’s request after consultation with the
client. However, a tripartite relationship exists when a liability insurance carri-
er employs and pays the lawyer to represent and defend its insured. While the
lawyer owes some duty of loyalty to the insurance carrier, the insured, rather
than the insurance carrier, is the lawyer’s primary client. See RPC 56 and CPR
255. “The attorney’s responsibility is to the court and client which he serves
before the court,” and an insurance company may not exercise such control
over the lawyer that would unduly dilute the lawyer’s responsibility to the court
and the insured-client. CPR 326. The opinions cited here, while decided pur-
suant to the Code of Professional Responsibility and the Rules of Professional
Conduct that were replaced by the Revised Rules of Professional Conduct now
in effect, are consistent with current Rule 5.4(c) which provides that: “[a]
lawyer shall not permit a person who recommends, engages, or pays the lawyer
to render legal services for another to direct or regulate the lawyer’s profession-
al judgment in rendering such legal services.”

When the lawyer represents two clients, there is a delicate balance of the
rights and duties owed by the lawyer to each client. With respect to the pay-
ment of legal fees, the interest of the insurance company and the insured are
usually not the same. The insurance company usually has a paramount inter-
est in controlling or reducing its defense costs, while the interest of the insured
is generally to receive the best possible defense particularly if the claim may
exceed the policy limits available for the insured’s protection. Even when poli-
cy limits are adequate, the insured will not generally benefit from the release of
any confidential information and the release of such information to a third
party may constitute a waiver of the insured’s attorney-client or work product
privileges. Therefore, in general, by consenting, the insured agrees to release
confidential information that could possibly (even if remotely) be prejudicial
to her or invade her privacy without any return benefit. 

While a client may consent in some instances, notwithstanding a conflict,
as provided by Rule 1.7(b), the official comment to the rule states that the test
of whether the client’s consent is sufficient to waive a material limitation of the
lawyer’s responsibility, and whether the lawyer may properly ask a client to con-
sent, is whether a “disinterested lawyer would conclude that the client should
not agree.” Rule 1.7, cmt.[5]. When the insured could be prejudiced by agree-
ing and gains nothing, a disinterested lawyer would not conclude that the

insured should agree in the absence of some special circumstance. Therefore,
the lawyer must reasonably conclude that there is some benefit to insured to
outweigh any reasonable expectation of prejudice, or that the insured cannot
be prejudiced by a release of the confidential information, before the lawyer
may seek the informed consent of the insured after adequate consultation.

Some of the things that may be necessary for the lawyer to obtain, consid-
er, and review in making this decision and consulting with the insured are:

(a) a copy of the agreement between the audit company and the insur-
ance company;
(b) whether the audit company or the auditor may use or share the infor-
mation with any other third party, including another insurance compa-
ny;
(c) how the audit company controls access to the information;
(d) the level of security provided by the audit company;
(e) how the confidentiality of the information is maintained;
(f) the assurances given that the confidentiality of the information will be
maintained; and
(g) the consequences for the client, if the release of confidential informa-
tion waives the attorney-client or the work product privileges.

Inquiry  #2:
Before divulging detailed information about the representation to the audit

company, should Law Firm have the prior written consent of the insured?

Opinion  #2:
While the client’s written consent, when proper to seek such consent, is rec-

ommended, it is not required by the Revised Rules of Professional Conduct.

Inquiry  #3:
May Insurance Company release the information in Law Firm’s bills to the

audit company without the consent of Law Firm or Insured?

Opinion  #3:
The State Bar does not regulate insurance companies and, therefore, can-

not prohibit an insurance company’s release of information to third parties.
However, if the lawyer is aware of this practice by the insurance company, the
lawyer must inform the insurance company that she cannot represent an
insured of the company if the company releases confidential information that
the lawyer could not release in accordance with Opinion #1.

98  Formal  Ethics  Opinion  11
July 16, 1998
Editor’s Note: See 99 Formal Ethics Opinion 8 for additional guidance.

The  Lawyer  as  Escrow  Agent
Opinion rules that the fiduciary relationship that arises when a lawyer serves as

an escrow agent demands that the lawyer be impartial to both the obligor and the
obligee and, therefore, the lawyer may not act as advocate for either party against
the other. Once the fiduciary duties of the escrow agent terminate, the lawyer may
take a position adverse to the obligor or the obligee provided the lawyer is not oth-
erwise disqualified.

Inquiry  #1:
Attorney A closed the sale of residential property by Seller to Buyer. Before

closing, Attorney A notified Seller that he represented only the interests of
Buyer. At the time of closing, it became apparent that there were certain repairs
that still needed to be done to the house. Seller and Buyer agreed to place
$2,000 of the purchase price in escrow until the repairs were completed by
Seller at which time the money would be released to Seller. Attorney A agreed
to act as escrow agent. The escrow agreement was not memorialized in writing.
Seller made some repairs to the house and has demanded that Attorney A
release the money to him. Buyer contends that the repairs were shoddy and
incomplete and has instructed Attorney A not to release the money. What can
Attorney A do?

Opinion  #1:
Like the role of a lawyer serving as a trustee under a deed of trust, the

responsibilities of and limitations on a lawyer acting as an escrow agent arise
primarily from the lawyer’s fiduciary relationship in serving as an escrow agent
as opposed to any client-lawyer relationship. See, e.g., RPC 82 and Rule 1.15-
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1(b)(3) of the Revised Rules of Professional Conduct. The fiduciary relation-
ship demands that the escrow agent be impartial to both the obligor and the
obligee under the escrow agreement. Therefore, the lawyer/escrow agent may
not act as an advocate for either party against the other in any dispute regard-
ing the release of the escrowed funds. The lawyer must carry out the terms of
the escrow agreement with regard to the release the escrowed funds upon the
happening of the agreed contingency or the performance of the agreed condi-
tion. If the lawyer/escrow agent cannot determine whether the contingency has
occurred or there has been performance—either because the terms of the
escrow agreement are too vague or the parties have a factual dispute—he may
not release the funds until both parties consent or there is a court order direct-
ing that the funds be released. RPC 66.

In the present situation, Attorney A must be impartial in carrying out the
terms of the escrow agreement. If he is unable to determine that the condition
for release of the funds has been met, he may not release the funds to either
Buyer or Seller until they have reached an agreement between themselves or
until there is a court order instructing Attorney A to release the funds to one
party or the other. As long as he serves as escrow agent, Attorney A must be
impartial and he may not be an advocate for Buyer even though Buyer was for-
merly his client.

Inquiry  #2:
May Attorney A resign as escrow agent, turn the funds over to a third party,

and represent Buyer in his dispute with Seller over the release of the escrowed
funds?

Opinion  #2:
Yes. Former service as an escrow agent does not disqualify a lawyer from

assuming the role of advocate for one party in a dispute over escrowed funds.
Cf. RPC 82 (former service as trustee under deed of trust does not disqualify a
lawyer from assuming partisan role in foreclosure proceeding). Of course, in
the present inquiry, because of his prior representation of Buyer at closing,
Attorney A may only assume the role of advocate for Buyer. See Rule 1.7.

98  Formal  Ethics  Opinion  12
July 16, 1998

Ex  Parte  Communication  with  a  Judge  
Opinion sets forth the disclosures a lawyer must make to the judge prior to

engaging in an ex parte communication. 

Inquiry  #1:
When may a lawyer communicate ex parte with a judge to request a con-

tinuance or discuss other administrative matters?

Opinion  #1:
As noted in 97 Formal Ethics Opinion 3, the administration of justice or

exigent circumstances may necessitate an ex parte oral communication with a
judge to resolve a scheduling or administrative matter. If so, the lawyer may ini-
tiate an ex parte communication with the judge only after a good faith effort is
made to notify the opposing lawyer. 97 Formal Ethics Opinion 3. Unlike the
prohibition on ex parte communications “as to the merits of a matter” in Rule
7.10(b) of the superseded (1985) Rules of Professional Conduct, Rule 3.5(a)
of the Revised Rules of Professional Conduct prohibits all ex parte communi-
cations with a judge except in the following situations: (1) in the course of offi-
cial proceedings; (2) in writing, if the lawyer simultaneously delivers a copy of
the writing to opposing counsel; (3) orally, upon adequate notice to the oppos-
ing counsel; or (4) as otherwise authorized by law. Because an ex parte com-
munication may influence the outcome of a case, a lawyer should avoid such
communications unless the opposing party receives adequate notice or the
communication is allowed by law. See RPC 237 (citing statutes permitting ex
parte communications in certain emergencies) and 97 Formal Ethics Opinion
3. 

Inquiry  #2:
Lawyer A has two different matters scheduled simultaneously in courts in

different judicial districts. She has made several unsuccessful attempts to noti-
fy the opposing counsel in one matter that she needs to request a continuance
from the judge. May Lawyer A request a continuance in an ex parte commu-
nication with the judge?

Opinion  #2:
Yes, provided she fully informs the judge of the reason for her ex parte com-

munication and she gives the judge an opportunity to determine whether he
will hear the matter ex parte. The disclosures to the court should include the
following: (1) that the lawyer is about to engage in an ex parte communication;
(2) why it is necessary to speak to the judge ex parte; (3) the authority (statute,
caselaw or ethics rule or opinion) that permits the ex parte communication; and
(4) the status of attempts to notify the opposing counsel or the opposing party
if unrepresented. If these disclosures are made, the judge can decide whether an
ex parte discussion with the lawyer is appropriate.

Inquiry  #3:
Do the limitations on ex parte communications with a judge apply equally

to criminal defense counsel and to the lawyers in the district attorney’s staff?

Opinion  #3:
Yes. 

98  Formal  Ethics  Opinion  13
July 23, 1999

Written  Communications  with  a  Judge  or  Judicial  Official
Opinion restricts informal written communications with a judge or judicial

official relative to a pending matter.

Inquiry:
Attorney A represents the employee in a workers' compensation case.

Attorney X represents the employer and the insurance carrier. After the case
was assigned to a deputy commissioner for hearing, Attorney A wrote to
Attorney X regarding discovery disputes, medical treatment and examination
of the employee, and alternative employment for the employee. The letter
implied that Attorney X had engaged in improper conduct by communicating
with an examining physician and failing to respond to discovery. The letter was
copied to the deputy commissioner scheduled to hear the case. 

Apart from the submission or filing of formal pleadings, motions, petitions,
or notices, may a lawyer communicate in writing with a judge or other judicial
official about a proceeding that is pending before the judge or judicial official?

Opinion:
A lawyer may communicate in writing with a judge or judicial official

under the limited circumstances set forth below. 
Rule 3.5(a)(3) of the Revised Rules of Professional Conduct regulates ex

parte communications by a lawyer with a judge or other judicial official. The
phrase “other judicial official,” as used in the rule, includes, but is not limited
to, the commissioners and deputy commissioners of the Industrial
Commission. 

On its face, Rule 3.5(a)(3) appears to permit unlimited written communi-
cations with a judge or other judicial official relative to a proceeding pending
before the judge or judicial official provided a copy of the written communi-
cation is furnished simultaneously to the opposing party. The rule must be
read, however, in conjunction with Rule 8.4(d) which prohibits conduct that
is prejudicial to the administration of justice, and with comment [7] to Rule
3.5 which states:

All litigants and lawyers should have access to tribunals on an equal basis.
Generally, in adversary proceedings, a lawyer should not communicate
with a judge relative to a matter pending before, or which is to be brought
before, a tribunal over which the judge presides in circumstances which
might have the effect or give the appearance of granting undue advantage
to one party.

The submission to a tribunal of formal written communications, such as
pleadings and motions, pursuant to the tribunal's rules of procedure, does not
create the appearance of granting undue advantage to one party. However,
informal ex parte written communications, whether addressed directly to the
judge or copied to the judge as in this inquiry, may be used as an opportunity
to introduce new evidence, to argue the merits of the case, or to cast the oppos-
ing party or counsel in a bad light. To avoid the appearance of improper influ-
ence upon a tribunal, informal written communications with a judge or other
judicial official should be limited to the following:
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1) Written communications, such as a proposed order or legal memoran-
dum, prepared pursuant to the court's instructions;
2) Written communications relative to emergencies, changed circum-
stances, or scheduling matters that may affect the procedural status of a
case such as a request for a continuance due to the health of a litigant or
an attorney; 
3) Written communications sent to the tribunal with the consent of the
opposing lawyer or opposing party if unrepresented; and
4) Any other communication permitted by law or the rules or written
procedures of the particular tribunal.

98  Formal  Ethics  Opinion  14
January 15, 1999

Solicitation  of  Funds  to  Pay  Client's  Legal  Fees
Opinion rules that a lawyer may participate in the solicitation of funds from

third parties to pay the legal fees of a client provided there is disclosure to contribu-
tors and the funds are administered honestly.

Inquiry  #1:
Client P was terminated from his position as an employee of the county. He

filed an administrative appeal with the county as well as a lawsuit in federal
court. In both proceedings, Client P seeks to recover attorneys' fees and costs
in addition to damages. Client P is represented by Attorney A1 and Attorney
A2 who practice with different law firms. 

Attorney A1 and Attorney A2 helped Client P to establish a fund to defray
Client P's legal expenses. To solicit donations to the fund, the following press
release was submitted to the local paper for publication:

Supporters of Client P have announced the establishment of a legal fund
to assist Client P in his litigation against the county for wrongful dismissal
from his job as an employee of the county.

Sources close to the case indicate that to date, county officials have spent
$250,000 of taxpayers' money for legal expenses against Client P. Sources
also state that officials may end up spending as much as $800,000 if the
county does not settle the case. A high ranking county official has threat-
ened to appeal the case for years.

Client P's attorney, unlike the county attorneys, has not been paid.
Meanwhile, out-of-pocket costs for depositions, travel, court reporters,
and the like continue to rise. 

In order that the playing field may be leveled and “trial by ambush” may
be avoided, Client P supporters are requesting that anyone who wishes to
aid the legal efforts of Client P make a donation to the Client P Legal
Defense Trust at ABC Bank.

The identity of those contributing to the trust will be protected and funds
from the blind trust will be used solely to defray the legal defense of
Client P in his efforts to oppose and redress the alleged illegal actions of
a small group of county officials. 

Donations may be mailed to or taken by any ABC Bank. Checks should
be made to: Client P Legal Defense Fund Trust.

May a lawyer participate in the solicitation of funds from third parties to
pay the legal expenses of a client?

Opinion  #1:
The Revised Rules of Professional Conduct do not prohibit a lawyer from

participating in a solicitation of third parties for funds to defray the legal
expenses of a client provided the lawyer complies with Rule 1.8(f) which states:

[a] lawyer shall not accept compensation for representing a client from
one other than the client unless: 

(1) the client consents after consultation;
(2) there is no interference with the lawyer's independence of profes-
sional judgment or with the client-lawyer relationship; and
(3) information relating to representation of a client is protected as
required by Rule 1.6.

Inquiry  #2:
Does it matter that the lawyer agreed to solicit funds for a client in con-

nection with or in lieu of a written fee agreement with the client?

Opinion  #2:
No, provided the lawyer does not enter into an agreement for, charge, or

collect an illegal or clearly excessive fee in violation of Rule 1.5(a).

Inquiry  #3:
Would the answer to inquiry #1 be different if an award of attorneys' fees

is sought as a part of the recovery in the pending litigation?

Opinion  #3:
No, provided there is no misrepresentation or fraud in the lawyer's repre-

sentations to prospective contributors to the fund or to the court at the time of
the hearing on the request for attorneys' fees. See opinion #9 below.

Inquiry  #4:
Is the lawyer responsible for ensuring that the funds collected from donors

are used to defray the client's legal expenses?

Opinion  #4:
Yes, if a lawyer participates in the solicitation of funds for a client's legal rep-

resentation, the lawyer is responsible for the honest administration of those
funds. Rule 8.4(c). If the lawyer personally receives any of the funds, the lawyer
must deposit the funds into the lawyer's trust account and safekeep those funds
in accordance with the requirements of Rule 1.15-1 and Rule 1.15-2. 

Inquiry  #5:
Is the lawyer liable to contributors if the funds are improperly administered

or disbursed?

Opinion  #5:
The question of the lawyer's liability to contributors is a legal question out-

side the purview of the Ethics Committee. However, to the extent that a lawyer
engages in dishonest or fraudulent conduct in the management of the funds,
or fails to comply with the trust account requirements set forth in Rule 1.15-
1 and Rule 1.15-2, the lawyer may be subject to professional discipline. 

Inquiry  #6:
Is the lawyer responsible for ensuring the accuracy of the information con-

tained in a press release relative to the solicitation of funds for a client's repre-
sentation?

Opinion  #6:
Yes, if a lawyer participates in the solicitation of funds for a client in this

manner, the lawyer must ensure that the press release does not contain false or
misleading communications. Rule 8.4(c); see also Rule 7.1.

Inquiry  #7:
If the information contained in the press release is not accurate, is the

lawyer potentially liable to the contributors for misrepresentation? 

Opinion  #7:  
This is a legal question outside the purview of the Ethics Committee.

However, to the extent that a lawyer engages in unethical conduct in the solic-
itation of funds to defray the legal expenses of a client, the lawyer may be sub-
ject to professional discipline.

Inquiry  #8:
May a contributor to the fund remain anonymous if the contributor may

be called as a witness in the case?

Opinion  #8:
Yes, if the disclosure of the identity of a contributor is not otherwise

required by law.

Inquiry  #9:
If Client P prevails and attorneys' fees are awarded to Client P by the court,

are Attorney A1 and Attorney A2 required to return the donations to the con-
tributors to Client P's legal representation?

Opinion  #9:
If necessary to avoid the collection of a clearly excessive fee in violation of

Rule 1.5(a), the funds must be returned to the donors or otherwise disposed of
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in accordance with the representations made to prospective donors. To avoid
misrepresentation at the time that donations are solicited, prospective donors
must be informed of the intended disposition of any excess funds in the event
that the client is successful on the claim for attorneys' fees. Rule 8.4(c). To
avoid misrepresentation to the court at the time of the hearing on the request
for attorneys' fees, there must be full disclosure to the court as to the existence
of the legal representation fund and the disposition of any excess funds if the
court awards attorneys' fees. See Rule 3.3(a). 

Inquiry  #10:
If Attorney A1 and Attorney A2 have a contingent fee agreement with

Client P that provides that, in the event damages are collected as a result of the
federal court action, Attorney A1 and Attorney A2 will receive a percentage of
those damages as their fee. If Client P is successful at trial and receives both an
award of damages as well as an award of attorneys' fees, are the lawyers obli-
gated to reimburse the donors to Client P's legal fund?

Opinion  #10:
See opinion #9. 

98  Formal  Ethics  Opinion  15
January 15, 1999

The  Year  2000  Problem  and  Lawyer  Trust  Accounts
Opinion rules that whether the year 2000 computer problem is being ade-

quately addressed by a depository bank should be considered when selecting a depos-
itory bank for a trust account.

Inquiry:
Many older computer software and hardware systems record data and make

calculations using only the last two digits of a year. Because computers with this
limitation will interpret “00” as “1900,”1 there may be serious system failures
in numerous industries, including the banking industry, when the clock strikes
midnight on December 31, 1999. The computer problems associated with the
approach of the next millennium are commonly referred to collectively as “the
year 2000 problem.”2

A lawyer has a fiduciary obligation to segregate and protect client funds by
depositing them in a trust account with a North Carolina bank. Rule 1.15-
1(d). What steps should a lawyer take to safeguard client funds in a trust
account from potential loss due to a year 2000 problem at the depository bank
for the lawyer's trust account?

Opinion:
A lawyer must exercise due care in selecting a depository bank including

consideration of how the year 2000 problem is addressed by the bank. 

Endnotes:
1. Most computer operating systems do not recognize “1900.” Therefore,

they will report the earliest possible date they support. This is usually January
1, 1980. Dollars & Cents at 4, American Society of Association Executives,
(August 1998). 

2. This is not intended to be a thorough explanation of the year 2000 prob-
lem. Lawyers are advised to research the problem thoroughly and to address in
advance any potential malfunctions that may interrupt their practices.

98  Formal  Ethics  Opinion  16
January 15, 1999

Representation  of  Client  Resisting  an  Incompetency  Petition
Opinion rules that a lawyer may represent a person who is resisting an incom-

petency petition although the person may suffer from a mental disability, provided
the lawyer determines that resisting the incompetency petition is not frivolous.

Inquiry  #1:
Wife, who is elderly, was removed from the marital home. Husband, who

is also elderly, contacted Attorney A because Husband did not understand why
his wife was removed from the home. He asked Attorney A to investigate.
Attorney A discovered that Wife was the subject of an involuntary incompe-
tency proceeding. When Attorney A gained access to Wife, she indicated that
she wanted Attorney A to represent her in resisting the involuntary incompe-
tency petition. She repeatedly said that she wanted to go home to live with her

husband. 
Attorney A also learned that Husband was investigated by police relative to

allegations of abuse and neglect of Wife. Attorney A met with Husband and
told him that he could not represent Wife in resisting the incompetency peti-
tion and represent Husband in defending against an action in connection with
Wife's care or treatment. Husband agreed that Attorney A's representation
would be limited to representing Wife in resisting the incompetency petition
and that Husband would be responsible for paying the legal fees for that rep-
resentation. A written fee agreement memorializing this arrangement was exe-
cuted. Although Wife was held in a hospital at this time, she continued to
express unequivocally that she desired Attorney A to represent her. 

When Attorney A visited Wife, he noticed abnormalities in her behavior
but he also witnessed extended periods of apparent lucidity. She repeatedly told
Attorney A she wanted to go home, that she did not want an appointed
guardian, and that she did not want to be declared incompetent. Attorney A
filed several motions in the incompetency proceeding, including a motion to
remove the guardian and for a jury trial. At the incompetency hearing before
the clerk, the attorney for the Department of Social Services (DSS) and the
guardian ad litem who had been appointed for Wife by the clerk, contended
that Attorney A had no “standing or authority” to pursue motions on behalf of
Wife. They argued that Attorney A had a conflict of interest due to his initial
representation of Husband and Husband's continued payment for the repre-
sentation. The clerk found that Attorney A was without “standing or authori-
ty” to represent Wife and summarily denied all motions filed on Wife's behalf
by Attorney A. Attorney A's motion to stay the incompetency proceeding was
also denied. 

During the incompetency hearing, Attorney A was not allowed to partici-
pate as counsel for Wife. Attorney A was called as a witness, however. Wife,
when she testified, could not identify Attorney A as her lawyer. However, she
expressed a desire to return home with her husband to avoid becoming a ward
of the state. At the close of the evidence, the clerk declared Wife incompetent
and appointed the director of DSS to be her legal guardian.

Thereafter Attorney A filed a notice of appeal seeking a trial de novo in supe-
rior court on the issues of right to counsel, incompetency, and right to a jury
trial. The attorney for DSS now contends that Attorney A has no authority to
represent Wife because she has been adjudicated incompetent and only her
legal guardian may make decisions about her legal representation. The DSS
lawyer now demands that Attorney A provide the guardian with a copy of every
document in Wife's legal file.

Does Attorney A have a conflict of interest because he initially represented
Husband?

Opinion  #1:
No. The representation of Wife in the incompetency proceeding is not a

representation that is adverse to the interest of Husband. Furthermore,
Attorney A obtained the consent of Husband to represent only Wife in the
incompetency proceeding. The exercise of Attorney A's independent profes-
sional judgment on behalf of Wife is not impaired by the prior representation
of Husband. See Rule 1.7 and Rule 1.9.

Inquiry  #2:
Does it matter that Husband pays for the representation of Wife?

Opinion  #2:
No. Rule 1.8(f) of the Revised Rules of Professional Conduct permits a

lawyer to accept compensation for representing a client from someone other
than the client if the client consents after consultation; there is no interference
with the lawyer's independent professional judgment or the attorney-client
relationship; and the confidentiality of client information is protected.

Inquiry  #3:
Wife has been declared incompetent by the state and a guardian appointed

to represent her interests. Does Attorney A have to treat Wife as incompetent
and defer to the decision of the guardian relative to the representation of Wife?

Opinion  #3:
No. Wife is entitled to counsel of her own choosing particularly with regard

to a proceeding that so clearly and directly affects her freedom to continue to
make decisions for herself. Rule 1.14(a) provides as follows: "[w]hen a client's
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ability to make adequately considered decisions in connection with the repre-
sentation is impaired, whether because of minority, mental disability, or for
some other reason, the lawyer shall, as far as reasonably possible, maintain a
normal client-lawyer relationship with the client." If Attorney A is able to
maintain a relatively normal client-lawyer relationship with Wife and Attorney
A reasonably believes that Wife is able to make adequately considered decisions
in connection with her representation, Attorney A may continue to represent
her alone without including the guardian in the representation. However, if
Attorney A has reason to believe that Wife is incapable of making decisions
about her representation and is indeed incompetent, the appeal of the finding
of incompetency may be frivolous. If so, Attorney A may not represent her on
the appeal. See Rule 3.1 (prohibiting frivolous claims and defenses).

Inquiry  #4:
Once the guardian was appointed for Wife, did the guardian become

Attorney A's client, or otherwise step into the shoes of Wife, such that Attorney
A may only take directions from the guardian and not from Wife?

Opinion  #4:
No. Rule 1.14(a) quoted above indicates that a lawyer may represent a

client under a mental disability. The lawyer owes the duty of loyalty to the
client and not to the guardian or legal representative of the client, particularly
if the lawyer concludes that the legal guardian is not acting in the best interest
of the client.

Inquiry  #5:
Does Attorney A have to turn over Wife's legal file to Wife's appointed

guardian?

Opinion  #5:
No. When a guardian is appointed for a client, a lawyer may turn over

materials in the client's file and disclose other confidential information to the
guardian if the release of such confidential information is consistent with the
purpose of the original representation of the client or consistent with the
express instructions of the client. See, e.g., RPC 206 (attorney for deceased
client may release confidential information to the personal representative of the
estate). However, where, as here, the release of confidential information to a
guardian is contrary to the purpose of the representation, the lawyer must pro-
tect the confidentiality of the client's information and may not release the legal
file to the guardian absent a court order. See Rule 1.6(d)(3).

98  Formal  Ethics  Opinion  17
January 15, 1999

Compliance  with  Insurance  Carrier's  Billing  Requirements  and  Guidelines
Opinion rules that a lawyer may not comply with an insurance carrier's billing

requirements and guidelines if they interfere with the lawyer's ability to exercise his
or her independent professional judgment in the representation of the insured.

Inquiry:
Law Firm represents Insurance Company and defends its insureds under its

liability insurance policies. Insurance Company implemented a compliance
review program that includes billing requirements and guidelines. The billing
requirements and guidelines provide, among other things, that Insurance
Company will not pay for the following: summer associate and law clerk time;
research exceeding three hours per case (except with prior written approval);
making deposition arrangements or arrangements for meetings or conference
calls; intra-office conferencing and memoranda; trial preparation (i.e., prepara-
tion of jury instructions, motions in limine, trial notebooks, page/line deposi-
tion summaries, etc.) prior to the time a trial date is set; and working on any
given day in excess of ten hours, regardless of the number of Insurance
Company files on which the timekeeper is working, in the absence of identifi-
able extraordinary circumstances such as trial, lengthy depositions, and travel. 

May the lawyers with Law Firm comply with the billing requirements and
guidelines?

Opinion:
No, unless the insured consents after disclosure. 
The insured, rather than the insurance carrier, is the lawyer's primary client.

See RPC 56. Therefore, the lawyer must be free to exercise his or her inde-

pendent professional judgment on behalf of the insured. Rule 1.8(f) of the
Revised Rules of Professional Conduct provides as follows: 

[A] lawyer shall not accept compensation for representing a client from
one other than the client unless: 

(1) the client consents after consultation; 
(2) there is no interference with the lawyer's independence of profes-
sional judgment or with the client-lawyer relationship; and 
(3) information relating to representation of the client is protected as
required by Rule 1.6.

Similarly, Rule 5.4(c) states: “A lawyer shall not permit a person who rec-
ommends, engages, or pays the lawyer to render legal services for another to
direct or regulate the lawyer's professional judgment in rendering such legal
services.”

The billing requirements and guidelines described in the inquiry are
designed to regulate the allocation of time and resources to the representation
of the insured and thereby reduce the cost of representation. However, such
cost saving measures may restrain a lawyer's exercise of independent profes-
sional judgment when determining the tasks and services necessary to represent
the insured competently. If the requirements and guidelines will restrain a
lawyer's professional judgment in representing a particular insured, the lawyer
is ethically prohibited from complying with the guidelines and restrictions. See
Informal Opinion of the Office of General Counsel of the Alabama State Bar (June
16, 1998). However, a lawyer may comply with billing restrictions and guide-
lines if the insured consents to the cost saving measures after full disclosure of
the benefits and risks involved. See Rule 1.2(c) (permitting a lawyer to limit the
objectives of representation with client consent) and Rule 1.7(b) (permitting
multiple representation with client consent).

98  Formal  Ethics  Opinion  18
January 15, 1999

Revealing  Confidential  Information  to  Parents  of  Minor  Client
Opinion rules that a lawyer representing a minor owes the duty of confidential-

ity to the minor and may only disclose confidential information to the minor's par-
ent, without the minor's consent, if the parent is the legal guardian of the minor
and the disclosure of the information is necessary to make a binding legal decision
about the subject matter of the representation. 

Inquiry  #1:
Attorney A is defending Minor, who is 15 years old, against criminal

charges. Minor is being tried as an adult. The State has offered Minor a plea to
a reduced charge. Minor does not consent to the disclosure to his parents of
any of the evidence against him or the plea offer. Is Attorney A required to dis-
close the information to Minor's parents?

Opinion  #1:
Rule 1.14(a) of the Revised Rules of Professional Conduct requires a lawyer

to “maintain a normal client-lawyer relationship with the client” although
“[the] client's ability to make adequately considered decisions in connection
with the representation is impaired...because of minority ....” Therefore, a
lawyer owes the duty of confidentiality to a minor client and may not disclose
confidential information to minor's parents unless there is an applicable excep-
tion in Rule 1.6(d) permitting disclosure. Rule 1.6(d)(3) permits a lawyer to
reveal confidential client information when permitted by law or court order. A
lawyer representing a minor may disclose confidential information to the
minor's legal guardian, over the minor's objection, if the disclosure is necessary
for the guardian to make a legally binding decision about the subject matter of
the representation. See Rule 1.14, cmt. [3]. However, the lawyer may withhold
confidential information from the legal guardian if the lawyer believes that the
guardian is acting adversely to the interests of the child or the information is
not necessary to make a decision about the representation. 

In the present inquiry, Minor is being tried as an adult and the consent of
Minor's parents is not necessary for Minor to make a legally binding decision
about the plea agreement. Therefore, Attorney A must honor Minor's request
and not disclose the information to Minor's parents. 

Inquiry  #2:
If Minor's parents are not his legal guardians but Minor instructs Attorney

A to disclose the plea offer to his parent or parents, may Attorney A do so?
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Opinion  #2:
Yes, Rule 1.6(d)(2) permits a lawyer to disclose confidential information

with the consent of the client. 

98  Formal  Ethics  Opinion  19
April 23, 1999

Threats  Involving  the  Criminal  Justice  System
Opinion provides guidelines for a lawyer representing a client with a civil claim

that also constitutes a crime.

Inquiry:
Attorney A represents Client who is charged with criminal conspiracy to

defraud Victim. Client was indicted on several counts and, because of his prior
record, will likely receive active jail time. Attorney is negotiating a plea with the
district attorney office. In the interim, Attorney Z, who represents the prose-
cuting witness, Victim, has conveyed to Attorney A the following proposal:
Victim will not object to the plea arrangement and will stand mute at sen-
tencing if Client will give Victim a confession of judgment in the correspon-
ding civil action thereby agreeing to repay Victim pursuant to a payment
schedule and Client's spouse will also execute an agreement to make payments
to Victim. Victim and the district attorney's office acknowledge that spouse
was not a part of the effort to defraud Victim and is not liable in any criminal
prosecution or civil action.

Client is willing to enter into a confession of judgment for the full amount
owing and agrees to a payment schedule that increases substantially once
Client's spouse begins working. Client's spouse, however, does not want to
enter into the contractual arrangement. If Client's spouse does not consent to
this arrangement, Attorney Z has indicated that he will contact the district
attorney's office to withdraw Victim's support for the plea. The district attor-
ney's office is willing to enter into a plea only with the approval of Victim.

Does the conduct of Victim's attorney violate the Revised Rules of
Professional Conduct?

Opinion:
Rule 7.5 of the superseded (1985) Rules of Professional Conduct, prohib-

ited a lawyer from “present[ing], participat[ing] in presenting, or threaten[ing]
to present criminal charges primarily to obtain an advantage in a civil matter.”
Rule 7.5 was deliberately omitted from the Revised Rules of Professional
Conduct adopted on July 24, 1997. See Executive Summary of the Report of
the Committee to Review the Rules of Professional Conduct in Materials for
the North Carolina Supreme Court on the Proposed Revised Rules of
Professional Conduct, N.C. State Bar, Raleigh, N.C., April 4, 1997. The
absence of the rule from the Revised Rules of Professional Conduct does not
mean, however, that all threats involving the criminal justice system are per-
mitted nor does it mean that abuse of the legal system or extortion are con-
doned. See Rule 8.4 of the Revised Rules of Professional Conduct. A lawyer
may present, participate in presenting, or threaten to present criminal charges
to obtain an advantage in a civil matter if the criminal charges are related to the
civil matter and the lawyer reasonably believes that the charges are well ground-
ed in fact and warranted by law and, further provided, the lawyer's conduct
does not constitute a crime under North Carolina law. See ABA Comm. on
Ethics and Professional Responsibility, Formal Op. 363 (1992) and Rule
8.4(b). 

Victim's civil claim for fraud against Client is related to the criminal charges
against Client. If Attorney Z has a well-founded belief that both the civil claim
and the criminal charges are warranted by the law and the facts, and Attorney
Z has not attempted to exert or suggest improper influence over the criminal
justice system, Attorney Z has not violated the Revised Rules of Professional
Conduct by proposing that Victim will acquiesce to the plea agreement in
exchange for a confession of judgment from Client. Moreover, it is not improp-
er for Attorney Z to seek adequate security for Client's confession of judgment
in the form of a promissory note from Client's spouse even though no civil or
criminal claims are being made against Client's spouse.

Although the rule prohibiting threats of criminal prosecution to gain an
advantage in a civil matter was omitted from the Revised Rules of Professional
Conduct, a lawyer representing a client with a civil claim that also constitutes
a crime should adhere to the following guidelines: (1) a threat to present crim-

inal charges or the presentation of criminal charges may only be made if the
lawyer reasonably believes that both the civil claim and the criminal charges are
well-grounded in fact and warranted by law and the client's objective is not
wrongful; (2) the proposed settlement of the civil claim may not exceed the
amount to which the victim may be entitled under applicable law; (3) the
lawyer may not imply an ability to influence the district attorney, the judge, or
the criminal justice system improperly; and (4) the lawyer may not imply that
the lawyer has the ability to interfere with the due administration of justice and
the criminal proceedings or that the client will enter into any agreement to fal-
sify evidence.

98  Formal  Ethics  Opinion  20
April 23, 1999

Disclosing  Confidential  Information  about  Debtor's  Property  after  Discharge
in  Bankruptcy

Opinion rules that, subject to a statute prohibiting the withholding of the infor-
mation, a lawyer's duty to disclose confidential client information to a bankruptcy
court ends when the case is closed although the debtor's duty to report new property
continues for 180 days after the date of filing the petition. 

Inquiry  #1:
Attorney A represented Client in a Chapter 7 Bankruptcy proceeding. The

discharge has been entered and the case closed. Subsequently, Attorney A
learned from Attorney B, Client's attorney in a domestic matter, that Client
recently inherited a substantial sum of money. According to 11 U.S.C. § 541,
property of the bankruptcy estate includes any property that the debtor
acquires or becomes entitled to within 180 days of the date of filing the peti-
tion. 11 U.S.C. § 521 and Bankruptcy Rule 1007(h) require a debtor to report
income or assets acquired through bequest, devise, or inheritance within the
180 days. Client's inheritance would be considered property of the estate, thus,
triggering the reporting requirement. Client has not yet reported this income
and the applicable time period has not lapsed. Although the case is closed, the
trustee has one year to reopen the case and distribute assets. Attorney A has
informed Client he has a duty to report his inheritance. 

Is the information received from Attorney B confidential information
under Rule 1.6?

Opinion  #1:
Yes. Rule 1.6 defines confidential information as “information gained in the

professional relationship that the client has requested be held inviolate or the
disclosure of which would be embarrassing or would be likely to be detrimen-
tal to the client.” Although this definition may appear on its face to limit con-
fidential information to information either received from the client or received
during the course of the representation, the comment to the rule clarifies that
“[t]he confidentiality rule applies not merely to matters communicated in con-
fidence by the client but also to all information relating to the representation,
whatever its source.” Rule 1.6, cmt. 5. In this case, the information, although
received from another attorney, relates to Attorney A's representation of Client
and was acquired at a time when Attorney A had undertaken to keep Client
informed of his responsibilities regarding bankruptcy estate property. 

Inquiry  #2:
If Client refuses to report his inheritance, does Rule 3.3(a) require that

Attorney A reveal this information to the court or bankruptcy administrator so
that the case may be reopened?

Opinion  #2:
No. Rule 3.3(a) imposes a duty of candor on an attorney appearing before

a tribunal in a court of law or adjudicative proceeding. The rule, however,
places a time limitation on an attorney's duty to disclose. Once a proceeding
has concluded, Rule 3.3(a) ceases to govern attorney conduct; that is, the duty
to disclose arises only during the proceedings and not thereafter. Rule 3.3(b).
See Annotated Model Rules of Professional Conduct Rule 3.3 cmt. (3rd ed. 1996);
Charles W. Wolfram, Modern Legal Ethics § 12.5.3, at 660 (1986). Here, the
bankruptcy proceeding was closed. Notwithstanding a trustee's ability to
reopen the case, in the Chapter 7 context, there currently is no case or pro-
ceeding triggering a duty to disclose under Rule 3.3. 
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Inquiry  #3:
May Attorney A reveal information about Client's inheritance under Rule

1.6(d)?

Opinion  #3:
Ordinarily, an attorney may not disclose confidential information of a

client. Rule 1.6(c). Rule 1.6(d)(3) of the Revised Rules of Professional Conduct
permits, but does not require, Attorney A to reveal the information to the
appropriate authority when required by law. 

A Chapter 7 estate is created upon the filing of the case and terminates
upon closure of the case. Under a federal criminal statute relating to bank-
ruptcy, 18 U.S.C. § 152, a person who 

knowingly and fraudulently conceals from a custodian, trustee, marshal,
or other officer of the court charged with control or custody of property,
or, in connection with a case under title 11, from creditors or the United
States Trustee, any property belonging to the estate of a debtor . . . shall
be fined under this title, imprisoned not more than 5 years, or both.
[emphasis added]

Because property of the estate includes property acquired by the debtor
within 180 days of commencement of the case, Attorney A may determine
that, under 18 U.S.C. § 152, he has a legal duty to reveal information regard-
ing the Client's estate, and that there may be criminal consequences for his fail-
ure to do so. Other federal statutes including Title 11, Title 18, the Federal
Rules of Bankruptcy Procedure (e.g. Rules 1007(h) and 1008), or local rules of
Court should be consulted in this regard. This opinion is limited to the facts
stated, in a Chapter 7 case, and may not apply in other bankruptcy contexts.

A lawyer should comply with a statute compelling disclosure of confiden-
tial information unless disclosure will substantially damage the interests of the
client and there is a compelling legal interest of the client that may entitle the
lawyer not to reveal the information. See RPC 175 ("a lawyer may be unwill-
ing to comply with the child abuse reporting statute because he or she believes
that compliance would deprive a client charged with a crime of the constitu-
tional right to effective assistance of counsel"). Of course, before disclosing any
confidential information to the authorities, Attorney A should give Client the
opportunity to comply with the disclosure requirement by informing Client of
his ongoing duty to amend his schedules to reflect the inheritance, that he is
subject to the penalties of perjury if he does not do so, and that Attorney A may
reveal the information to the authorities if Client fails to do so. 

99  Formal  Ethics  Opinion  1
April 23, 1999

Accepting  a  Referral  Fee  from  an  Investment  Advisor
Opinion rules that a lawyer may not accept a referral fee or solicitor's fee for

referring a client to an investment advisor.

Inquiry:
An investment advisory firm (the “investment advisor”), registered under

the Investment Advisor's Act of 1940 (the “Advisor's Act”) and qualified to
provide investment advisory services in North Carolina under the North
Carolina Securities Act, is contemplating a program in which the investment
advisor will pay a referral or solicitor's fee to attorneys in North Carolina for
referring clients to the investment advisor. The fee paid will be a percentage of
the fee paid by the client to the investment advisor for investment advisory
services. The investment advisor contemplates that the attorney's involvement
will be limited to (1) providing clients with material describing the investment
program, (2) introducing the client to the investment advisor's registered per-
sonnel and attending meetings at which the investment advisor's personnel
explain the investment program to the client and assist the client in choosing
the investment advisory services that best fit the client's needs, and (3) receiv-
ing copies of the client's periodic investment advisory statements. 

The Securities and Exchange Commission has taken the position that per-
sons providing solicitation services for a fee will not be required to register as
an investment advisor under the Advisor's Act if the investment advisor who
provides the services is in compliance with Rule 206(4)-3 (the “rule”) of the
Advisor's Act. The rule provides that a cash payment may be paid by the reg-
istered investment advisor to a solicitor if (1) the solicitor is not subject to a
“statutory disqualification” under the Advisor Act and (2) the referral or solic-

itation fee is paid pursuant to a written agreement which describes the solici-
tor's activities and the compensation for those activities, contains a solicitor's
understanding to perform those duties under the agreement consistent with
the investment advisor's instructions and the Advisor's Act, and requires the
solicitor, at the time of any solicitation, to provide the client with a copy of the
investment advisor's brochure (a disclosure document containing background
information about the investment advisor and the compensation to be paid)
and a separate written disclosure document that sets out certain information
about the investment advisor, the solicitor, and the arrangement. The invest-
ment advisor must receive from the client a signed and dated acknowledgment
showing that the client received the separate written disclosure document and
the investment advisor must make a bona fide effort to ascertain that the solic-
itor complied with the terms of the agreement between the parties.

The investment advisor and attorneys participating in the program will
comply with the Advisor's Act and the North Carolina Securities Act. May a
North Carolina attorney accept a referral fee or “solicitor's fee” from the invest-
ment advisor for referring clients to the investment advisor?

Opinion:
No. Although the law may permit such payments under certain circum-

stances, the Revised Rules of Professional Conduct impose a higher standard of
conduct. A lawyer must exercise independent professional judgment on behalf
of a client when referring a client to a third party for services related to the sub-
ject matter of the legal representation. See Rule 1.7(b). If a lawyer will receive
a referral fee from the third party, the lawyer's professional judgment in mak-
ing the referral is or may be impaired. Written disclosure to the client will not
neutralize the potential for the lawyer's self-interest to impair his or her judg-
ment. Other ethics opinions are consistent with this holding. CPR 241 rules
that a lawyer who sells insurance should not sell insurance to clients for whom
he has done estate planning. Similarly, RPC 238 permits a law firm to provide
financial planning services provided no commission is earned by anyone affili-
ated with the firm.

99  Formal  Ethics  Opinion  2
April 23, 1999

Obtaining  Medical  Records
Opinion rules that a defense lawyer may suggest that the records custodian of

plaintiff 's medical record deliver the medical record to the lawyer's office in lieu of
an appearance at a noticed deposition provided the plaintiff 's lawyer consents.

Inquiry:
Plaintiff sustained severe facial injuries as a result of a single-vehicle auto-

mobile accident which occurred while Plaintiff was riding as a guest passenger
in Defendant's automobile. The claim was not settled and suit was filed by
Plaintiff's counsel, Attorney P.

Attorney D, counsel for Defendant, served the medical records custodians
at the offices of Plaintiff's various treating physicians with notices of deposi-
tion. Attached to each deposition notice was a subpoena duces tecum requir-
ing each records custodian to produce at the scheduled deposition a complete
copy of Plaintiff's medical record. With each notice of deposition and subpoe-
na was a letter from Attorney D advising the recipient that “in lieu of atten-
dance at the deposition, a complete copy of the entire file on Plaintiff may be
mailed to Attorney D's offices.” The letter contained a list of documents to be
mailed to Attorney D. Attorney P was unaware that the depositions were
scheduled until he was served with copies of the notices. Plaintiff had not exe-
cuted an authorization for Attorney D or Defendant to obtain her medical
records.

Several of the medical records custodians mailed Attorney D copies of
Plaintiff's medical records. Attorney D mailed copies of these medical records
to Attorney P. 

Is it appropriate for a lawyer to obtain medical records in this manner?

Opinion:
RPC 236 provides that it is unethical for a lawyer to mislead the custodian

of documentary evidence as to the lawyer's authority to require the production
of documents. See Rule 8.4(c) of the Revised Rules of Professional Conduct. A
lawyer may obtain medical records in the manner described in this inquiry only
if there is an agreement between the lawyers to waive the deposition and allow
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the medical records custodian to deliver the medical records directly to the
opposing lawyer. See generally RPC 180 (after case is called for trial and physi-
cian is subpoenaed as witness, defense counsel may accept medical records in
mail from physician) and Rule 45(c) of the North Carolina Rules of Civil
Procedure.

99  Formal  Ethics  Opinion  3
April 23, 1999

Representation  of  Adverse  Interests  by  Legal  Services  Lawyers
Opinion rules that lawyers in different field offices of Legal Services of North

Carolina may represent clients with materially adverse interests provided confiden-
tial client information is not shared by the lawyers with the different field offices.

Inquiry:
Currently, Legal Services of North Carolina (LSNC) is a confederation of

12 individual nonprofit corporations serving 12 different geographic areas in
North Carolina. There is also a separate corporation called Legal Services of
North Carolina that distributes funding to the 12 nonprofit corporations and
oversees the use of the funding in accordance with federal and state law. The
mission of LSNC is to provide free legal representation to poor people in civil
matters and thereby ensure access to justice and contribute to the stability of
society. The types of cases handled by legal service programs include family
(most involve domestic violence), housing, income maintenance, consumer,
and employment law. Despite funding by a variety of sources and an attorney
pay scale much lower than other government attorney pay scales, the ratio of
staff attorneys to poor people throughout the state of North Carolina in 1996
was 1:15,000. Many clients with meritorious cases go unserved simply due to
lack of resources. 

The 12 individual nonprofit corporations will consolidate into one corpo-
ration effective January 1, 1999. Following consolidation, the central adminis-
trative office of the corporation will control general administrative, accounting,
and purchasing functions, as well as oversee the use of federal and state funds
by the local programs or field offices. The local programs will continue to serve
their separate geographic areas. They will retain substantial autonomy particu-
larly in the area of determining what cases to accept, representation of clients,
and the employment of staff attorneys and other local employees. Each local
field program will have its own board of trustees composed of local attorneys
and client representatives. Each board will oversee the operation of its own local
field program and determine the types of cases the local program may accept
for representation. Each local program will continue to maintain its own indi-
vidual client files. Confidential information contained in these client files is
accessible to other local legal service programs only in rare cases such as co-rep-
resentation or during peer review evaluations. Safeguards will be put in place
to ensure that no conflict of interest exists in any case prior to the disclosure of
confidential client information to an employee of another local program.
Safeguards will also be put into place to ensure that the central administrative
staff does not have access to confidential client information in cases in which
different local programs represent clients with adverse interests.

Consolidation of the 12 individual nonprofit corporations raises the issue
of whether lawyers employed in the separate local field programs constitute one
law firm for the purpose of representing clients with materially adverse inter-
ests. Legal service clients do not have funds to pay for representation. Only a
few lawyers are willing to take cases on a pro bono basis. If low income oppo-
nents in litigation live in different geographic service areas, one party will be
forced in many cases to appear without representation if different legal service
programs are allowed to represent only one party. Moreover, checking the client
records of each of the 12 local programs for potential conflicts of interest
among individual local programs will be costly and burdensome. 

Given the physically different locations of the local field programs, the inac-
cessibility of confidential client information among the local field programs,
and the potential lack of representation to some low income clients if repre-
sentation of opposing parties is not permitted, may different local legal service
programs represent clients with materially adverse interests after consolidation
on January 1, 1999?

Opinion:
Yes, provided there is no sharing of confidential information of clients with

adverse interests who are represented by different local programs. 
Rule 1.10 of the Revised Rules of Professional Conduct imputes disqualifi-

cations to lawyers who are associated for the practice of law. Subparagraph (a)
of the rule provides as follows: [w]hile lawyers are associated in a firm, none of
them shall knowingly represent a client when any one of them practicing alone
would be prohibited from doing so by Rules 1.7, 1.8(c), 1.9, or 2.2." The rule
presumes that lawyers in a law firm, or other types of associations, have access
to each others' confidential client information and share that information for
the purpose of facilitating the representation of clients. Comment [1] to Rule
1.10 observes that the term “firm” “includes lawyers in a private firm, lawyers
in the legal department of a corporation, or other organization, or lawyers in a
legal services organization.” But, the comment continues, “whether two or
more lawyers constitute a firm within this definition can depend on the spe-
cific facts . . . . furthermore, it is relevant in doubtful cases to consider the
underlying purpose of the rule that is involved.” In comment [3], the applica-
tion of the rule to lawyers in a legal service organization is considered more
fully: “…lawyers employed in the same unit of a legal service organization con-
stitute a firm, but not necessarily those employed in separate units. As in the
case of independent practitioners, whether the lawyers should be treated as
associated with each other can depend on the particular rule that is involved
and on the specific facts of the situation.”

As a matter of public policy, impediments to the legal representation of peo-
ple of low income should be eliminated when the purposes of the Revised
Rules of Professional Conduct-protection of client confidences and mainte-
nance of a lawyer's independent professional judgment-are not adversely affect-
ed. As long as the local field programs of LSNC are physically separate and do
not act as a single unit, the representation of adverse parties by different field
offices will not impair the lawyers' duty of loyalty to their respective clients.
Moreover, if client files are maintained separately and confidential client infor-
mation is not shared, the duty of confidentiality will not be impaired. Legal
service lawyers, unlike lawyers in a multiple office private law firm, do not have
a common economic interest. Therefore, independent professional judgment
will be maintained despite the representation of adverse parties by lawyers in
different field offices. For these reasons, lawyers with the different local service
programs of LSNC may represent clients with materially adverse interests sub-
sequent to the consolidation provided confidential client information relative
to the adverse parties is not shared by the different offices.

99  Formal  Ethics  Opinion  4
October 22, 1999

Seeking  to  Remove  Co-eexecutor  of  an  Estate
Opinion holds that a lawyer for an estate may not seek to have one co-executor

removed if the co-executor was acting within his official capacity.

Inquiry:
Several years before her death, Mother loaned $75,000 to Son A. A few

years later, Mother signed a statement indicating that the loan had been settled.
Mother died testate, leaving a will devising the bulk of her estate to her five
children equally and naming her three sons, A, B, and C, co-executors. Letters
testamentary were granted to Sons A, B, and C. Sons B and C hired Attorney
X to assist with the administration of the estate. Sons B and C believe that the
$75,000 given to Son A by Mother during her lifetime should be collected by
the estate as a debt or treated as an advance to Son A. Attorney X filed a motion
to have Son A's letters testamentary revoked and wrote a letter to Son A
requesting repayment of the debt. 

May Attorney X make a motion to remove Son A as a co-executor and pur-
sue a claim against him?

Opinion:
No. RPC 137 states that “in accepting employment in regard to an estate,

an attorney undertakes to represent the personal representative in his or her
official capacity and the estate as an entity.” After undertaking to represent all
of the co-executors, a lawyer may not take action to have one co-executor
removed.
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99  Formal  Ethics  Opinion  5
July 23, 1999

Obtaining  Canceled  Deed  of  Trust  Following  Residential  Real  Estate  Closing
Opinion rules that whether the lawyer for a residential real estate closing must

obtain the cancellation of record of a prior deed of trust depends upon the agreement
of the parties.

Inquiry  #1:
Attorney A engages in a high volume real estate practice. She routinely han-

dles closing transactions in which existing mortgage loans are paid. Attorney A
follows a procedure in which the payoff check is directed to the owner and
holder of the note with a cover letter that directs the owner and holder to mark
the original note and the deed of trust securing the note “paid and satisfied in
full” and requests that the original papers be returned to Attorney A's office.
Upon receipt of the “paid and satisfied” papers, Attorney A delivers the papers
to the appropriate county registry for cancellation. Attorney A includes in the
payoff letter a reference to N.C.G.S. 45-36.3(a)(1) which requires that “the
holder of the evidence of the indebtedness” shall “within sixty days discharge
and release of record such document and forward the document to the grantor,
trustor, or mortgagor.” 

Lenders routinely fail to comply with their duty to return paid loan docu-
ments. Although Attorney A sends at least two reminder letters to lenders who
fail to cooperate, she does not bring a lawsuit against lenders to enforce the
return of the loan documents. Is Attorney A required by the Revised Rules of
Professional Conduct to continue diligently to try to obtain the loan docu-
ments including bringing a civil action against a lender if necessary?

Opinion  #1:
Although Rule 1.3 of the Revised Rules of Professional Conduct states that

“a lawyer shall act with reasonable diligence and promptness in representing the
client,” whether there is a duty to obtain paid loan documents from a lender
depends upon the lawyer's agreement with the new lender and the borrower.
The lawyer's engagement letter, the lender's loan closing instructions, and the
lawyer's representations to the clients establish the expectations of the clients.
However, Rule 1.2(c) specifically permits a lawyer to limit the objectives of a
representation with the client's consent. To avoid any misunderstanding, the
lawyer must explain any limitations on her representation. Specifically, if she
does not intend to obtain the cancellation of record of the paid deed of trust,
she must so advise her clients. 

Inquiry  #2:
Does the procurement of an owner's title insurance policy relieve the lawyer

of a duty to get the deed of trust canceled of record?

Opinion  #2:
See opinion #1 above.

Inquiry  #3:
If Attorney A collects a $25 “deed of trust cancellation fee,” is she required

to obtain the cancellation of the deed of trust before closing the file?

Opinion  #3:
If a lawyer specifically charges for canceling the existing deed of trust on the

property, the lawyer may not close the file until the deed of trust is canceled of
record. The cancellation of the deed of trust should be pursued with reasonable
diligence and promptness. See opinion #1 above.

Inquiry  #4:
If Attorney A charges a “payoff processing fee,” must she obtain the cancel-

lation of record of the deed of trust before closing the file?

Opinion  #4:
There is no practical distinction between a “deed of trust cancellation fee”

and a “payoff processing fee.” Regardless of what the fee is called, if a fee is
charged, the client will expect the deed of trust to be canceled. See opinion #3
above.

Inquiry  #5:
Is Attorney A required to disclose to the borrower that she will close the

client's file after a certain period of time regardless of whether the prior deed of

trust is canceled of record and that an uncancelled deed of trust may affect the
marketability of title?

Opinion  #5:
Attorney A must explain the limits of her representation sufficiently to

allow the borrowers to make reasonably informed decisions about the repre-
sentation. See opinion #1 above and Rule 1.4(b). 

99  Formal  Ethics  Opinion  6
July 23, 1999

Ownership  of  Title  Agency
Opinion examines the ownership of a title insurance agency by lawyers in North

and South Carolina as well as the supervision of an independent paralegal.

Inquiry  #1:  
Certain lawyers, some licensed to practice in only North Carolina and some

licensed to practice in both North and South Carolina, own and operate a title
insurance agency that issues title policies for properties in both North and
South Carolina. The lawyers who are licensed to practice in South Carolina
provide title certification to the title agency for the purpose of writing title poli-
cies on South Carolina properties.

May a North Carolina lawyer own all or part of a title insurance agency that
writes title policies on North Carolina property?

Opinion  #1:  
Yes, provided the lawyer does not give a title opinion to the title insurance

company for which the title agency issues policies. See RPC 185.

Inquiry  #2:  
May North Carolina lawyers own all or part of a title insurance company

that writes title policies in South Carolina?

Opinion  #2:  
Yes, if allowed by law.

Inquiry  #3:  
May North Carolina lawyers act as title insurance agents for a title insur-

ance company owned by the same lawyers?

Opinion  #3:  
Yes, if allowed by law and subject to opinion #1 above.

Inquiry  #4:  
May lawyers licensed to practice in both North and South Carolina who

own a title insurance agency that writes policies in both states provide title cer-
tifications to the agency for real estate located in South Carolina?

Opinion  #4:  
Yes, if allowed by law and the ethical code of South Carolina.

Inquiry  #5:  
The North Carolina lawyers provide title certification services for North

Carolina real estate transactions. To undertake certification of title to real estate
located outside of the lawyers' immediate community, the lawyers utilize inde-
pendent title abstractors who are not licensed lawyers. Prior to utilizing the
services of a title abstractor, the lawyers conduct an interview of each abstrac-
tor, evaluate his or her procedures and methods, determine his or her level of
education and experience, and conduct a reference check to evaluate the
abstractor's performance history. Is this level of supervision adequate under the
Revised Rules of Professional Conduct?

Opinion  #5:  
No. RPC 216 requires a lawyer who is using the services of a non-lawyer

independent contractor to search a title to take reasonable steps to ascertain
that the non-lawyer is competent and, at all times that the non-lawyer is assist-
ing the lawyer, to provide the non-lawyer with appropriate supervision and
instruction regardless of the distance between the lawyer and non-lawyer. See
Rule 5.3. The opinion also indicates that the lawyer may not issue a title opin-
ion unless the opinion is based upon the lawyer's own independent profes-
sional judgment, competence, and personal knowledge of the relevant records
and documentation. See also the Guidelines for Use of Non-Lawyers in Rendering
Legal Services of the North Carolina State Bar (July 18, 1998, #10). [Note: this
opinion assumes that the lawyer is not giving a title certification to the title
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agency owned by the lawyer. See G.S. §58-26-1(a).]

99  Formal  Ethics  Opinion  7
July 23, 1999

Advertising  Jury  Verdicts
Opinion rules that a law firm may not state in a direct mail letter that lawyers

in the firm have obtained jury verdicts of specified amounts because the statement
may create unjustified expectations about the results the lawyers can achieve. 

Inquiry:
ABC Law Firm wants to include the following paragraph in its targeted

direct letters to traffic accident victims:
If you need a lawyer to represent you in connection with your recent acci-
dent, look no further. Our firm has obtained jury verdicts and settlements
for individual clients in excess of $1,000,000.00. Although there is no
guarantee of any recovery in your case, we will provide you with aggres-
sive and comprehensive legal services to protect your rights and interests
and maximize your chances of recovery.

May the statement regarding jury verdicts be included in the direct mail let-
ters?

Opinion:
No. Rule 7.1 of the Revised Rules of Professional Conduct prohibits a

lawyer from making a false or misleading communication about the lawyer's
services. Paragraph (b) of the rule defines a false or misleading communication,
in part, as a communication that “is likely to create an unjustified expectation
about the results the lawyer can achieve….” Comment [1] to the rule specifies
that the prohibition in paragraph (b) “would ordinarily preclude advertise-
ments about the results obtained on behalf of a client, such as the amount of a
damage award or the lawyer's record in obtaining favorable verdicts….” A gen-
eral representation about past results without additional information that puts
the past results in context is misleading. In the direct mail letter in this inquiry,
the statement that “there is no guarantee of any recovery in your case” is not
sufficient to mitigate the unjustified expectations created by the advertisement
of jury verdicts proscribed by the comment to Rule 7.1. 

99  Formal  Ethics  Opinion  8
October 22, 1999

Escrow  Agreement  Containing  Waiver  of  Future  Conflict
Opinion rules that a lawyer may represent all parties in a residential real estate

closing and subsequently represent only one party in an escrow dispute provided the
lawyer insures that the conditions for waiver of an objection to a possible future con-
flict of interest set forth in RPC 168 are satisfied.

Inquiry  #1:
The fiduciary relationship that arises when a lawyer serves as an escrow

agent is analyzed in 98 Formal Ethics Opinion 11. The opinion rules that a
lawyer who represents the buyer in a residential real estate closing may serve as
the escrow agent for funds for certain repairs to the house. If a dispute subse-
quently arises relative to the completion of the repairs and the right to receive
the escrow, the lawyer may resign as escrow agent and represent the buyer in
the dispute.

Assume that at the time the escrow is established, the buyer and the seller
draft an escrow agreement. The agreement provides that in the event of a dis-
pute over the disbursement of the escrow, the funds will be disbursed to anoth-
er person who will act as escrow agent and the lawyer will represent the buyer
in the escrow dispute. Does this arrangement violate the Revised Rules of
Professional Conduct?

Opinion  #1:
No, provided the funds are given to another individual who will serve as

escrow agent. As noted in 98 Formal Ethics Opinion 11, the responsibilities of
a lawyer acting as an escrow agent arise primarily from the lawyer's fiduciary
relationship to both the obligor and obligee and not from a client-lawyer rela-
tionship. An escrow agent must be impartial to both the obligor and the oblig-
ee. If a dispute arises, the lawyer may not advocate for one of the parties until
he resigns as escrow agent. The agreement contemplated in this inquiry satis-
fies this condition.

Inquiry  #2:
The closing lawyer represents the buyer, the seller, and the lender in the

closing after satisfying the conditions for multiple representation set forth in
RPC 210. As in the preceding inquiry, the buyer and the seller enter into an
agreement that appoints the closing lawyer escrow agent. The escrow agree-
ment also provides that, in the event of a dispute, the funds will be given to
another escrow agent and the closing lawyer will represent the buyer in the
escrow dispute. May a lawyer participate in an arrangement in which one of
the lawyer's clients agrees in advance to waive any objection to a possible future
conflict of interest?

Opinion  #2:
Yes, provided the conditions on waiver of a future conflict of interest set

forth in RPC 168 are satisfied.

99  Formal  Ethics  Opinion  9
October 22, 1999

Lawyer's  Obligation  to  Disburse  Closing  Funds
Opinion rules that a lawyer who represents the buyer in a real estate closing, and

subsequently records the deed, may not withhold the funds for the purchase price
from the seller upon the buyer's post-closing instruction.

Inquiry  #1:
Attorney represented Small Corporation on the purchase of a lot from

Development Company. After the closing, Attorney deposited the check for
the purchase price in his trust account and recorded the deed at the register of
deeds. When he returned from the courthouse, he received a telephone call
from an official with Small Corporation who stated that Small Corporation did
not want to purchase the lot anymore because company officials had just
learned that a house with a basement could not be built on the lot. The cor-
porate official instructed Attorney not to disburse any of the closing funds
although the deed was already recorded and title vested in Small Corporation.
Development Company, the seller, demanded the sale proceeds. What should
Attorney do?

Opinion  #1:
Comment [1] to Rule 1.2 of the Revised Rules of Professional Conduct

states, “[t]he client has ultimate authority to determine the purposes to be
served by legal representation within the limits imposed by law and the lawyer's
professional obligations.” Normally, a client's decision not to proceed with a
transaction must be honored by the lawyer and, if necessary, the lawyer must
restore the status quo ante by returning documents, property, or funds to the
appropriate parties to the transaction. However, once a closing lawyer records
the deed to property, the lawyer must comply with the conditions placed on
the delivery of the deed by the seller. If the seller delivered the executed deed
to the lawyer upon the condition that the deed would only be recorded if the
purchase price was paid, the lawyer has fiduciary responsibilities to the seller
even if the seller is not the lawyer's client. See, e.g., RPC 44 (conditional deliv-
ery of loan proceeds). If title has passed to the buyer, the lawyer must satisfy
the conditions of the transfer of the property by disbursing the sale proceeds.
The buyer must take appropriate legal action to have the sale rescinded. 

Inquiry  #2:
May Attorney represent Small Corporation in the subsequent action for

rescission?

Opinion  #2:
No. Rule 3.7(a) prohibits a lawyer from serving as a witness and an advo-

cate in a trial proceeding. Moreover, Attorney's testimony may be detrimental
to the interests of Small Corporation. If so, Attorney is also be barred from the
representation because of the conflict of interest. Rule 3.7(b). 

99  Formal  Ethics  Opinion  10  
July 21, 2000 

Communicating  with  Employee  of  Adverse  Organization  in  a  Criminal
Investigation  

Opinion rules that a government lawyer working on a fraud investigation may
instruct an investigator to interview employees of the target organization provided
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the investigator does not interview an employee who participates in the legal repre-
sentation of the organization or an officer or manager of the organization who has
the authority to speak for and bind the organization. 

Inquiry:  
The Medicaid Investigations Unit of the North Carolina Department of

Justice investigates Medicaid fraud by medical providers. Attorney A, an assis-
tant attorney general, is assigned to the unit and provides advice to unit inves-
tigators and auditors.

Corporation is a provider of medical services to Medicaid recipients
(“patients”) who reside in group homes. Corporation owns several group
homes. The staff of Corporation consists of a president, several directors of var-
ious areas, several coordinators, and billing, clerical, and secretarial staff. Each
group home has a manager (called a “house manager”) and six direct care aides
(called “adaptive behavior trainers”). The house manager supervises the aides in
the group home and sees that the policies of the corporation are followed. The
aides provide direct care to the Medicaid patients. Neither the house managers
nor the aides have the authority to establish policy for Corporation. 

The Medicaid Investigations Unit is investigating an allegation that
Corporation submitted claims to Medicaid for health care services that were
never rendered. A unit investigator has interviewed former employees who
state that they completed Medicaid claims for Corporation indicating that
services were provided to patients when, in fact, no services were provided.
There is no evidence that the employees obtained any direct monetary benefit
from this activity other than the retention of their jobs. Former aides say that
they were following orders from the house managers. Former house managers
state that they were following orders from their superiors. Some former
employees state that corporate officers or directors told employees to complete
the false documentation or face termination from employment. 

Attorney C, the lawyer for Corporation, informed Attorney A that he rep-
resents Corporation in all matters relative to the Medicaid fraud investigation. 

The fraud investigator wants to interview the current house managers and
aides, without notice and outside the presence of Attorney C, to ask them
whether they falsified records, whether they saw others falsify records, and
whether they or others were ordered by supervisors to falsify records. The inves-
tigator will take the following steps before each such interview: (1) identify
himself, (2) state that he is investigating possible criminal violations, (3) not
interview any employee who participated substantially in the legal representa-
tion of Corporation, and (4) not elicit privileged communications between
Corporation and Attorney C. 

May Attorney A direct the investigator to proceed with informal interviews
of the house managers and aides without the consent of Attorney C? 

Opinion:  
Yes. 
Rule 4.2 of the Revised Rules of Professional Conduct prohibits commu-

nication about a client’s case with another person who is represented in the
matter unless the other lawyer consents or the communication is authorized by
law. This prohibition extends to persons acting under the direction and control
of a lawyer including investigators. Rule 5.3. 

When the opposing party is an organization that is represented by counsel,
the prohibition on informal communications applies to some employees and
not to others. The Revised Rules encourage efficient, cost-effective informal
discovery by prohibiting frivolous claims and defenses as well as the obstruc-
tion of another party’s access to relevant evidence. Rules 3.1 and 3.4(f). 

Comment [5] to the Rule 4.2 provides: 
After a lawyer for another person or entity has been notified that an
organization is represented by counsel in a particular matter, this rule
would prohibit communications by the lawyer concerning the matter
with persons having managerial responsibility on behalf of the organiza-
tion and with any other person whose act or omission in connection with
the matter may be imputed to the organization for purposes of civil or
criminal liability or whose statement may constitute an admission on the
part of the organization. 

Examination of the public policy behind the rule sheds light on the com-
ment. The “anti-contact rule,” notes the ABA Committee on Ethics and
Professional Responsibility in Formal Opinion 95-396 (1995), “provide[s] pro-

tection of the represented person against overreaching by adverse counsel, safe-
guard[s] the client-lawyer relationship from interference by adverse counsel,
and reduce[s] the likelihood that clients will disclose privileged or other infor-
mation that might harm their interests.” In the context of the represented
organization, these goals are furthered if informal communications with a
managerial employee are prohibited when the employee’s level of authority is
such that the employee may participate in the representative relationship with
the corporate lawyer or may be privy to privileged attorney-client communica-
tions. For example, 97 Formal Ethics Opinion 2 prohibits informal commu-
nications with an adjuster for an insurance company because an insurance
adjuster is “privy to privileged communications with the legal counsel for the
company and is generally involved in substantive conversations with the orga-
nization’s lawyer regarding the representation of the organization.” 

Informal communication is also prohibited with an employee whose state-
ment may constitute an admission on the part of the organization. This does
not mean that informal communication is prohibited with any employee who
may make a damaging statement about the corporation that would be admis-
sible in evidence. Rather, the prohibition is limited to informal communica-
tions with employees who have the authority to speak for and bind the corpo-
ration. See RPC 67 (interpreting Rule 7.4 of the superseded (1985) Rules of
Professional Conduct; opinion prohibits informal communications with cor-
porate employees with managerial responsibility who are authorized to speak
for the corporation). 

The comment to Rule 4.2 also mentions a prohibition on informal com-
munications with any person “whose act or omission in connection with the
matter may be imputed to the organization for purposes of civil or criminal lia-
bility….” An acknowledged example of such a person is the employee who is
involved in an automobile accident while driving the company truck. It is
assumed that the interests of the organization and the tortfeasor-employee are
sufficiently aligned to place the tortfeasor-employee within the protection of
the anti-contact rule. In the instant inquiry, however, Attorney A may instruct
the investigator to ask the house managers and aides whether they saw others
falsify records and whether they were asked or instructed by superiors to falsi-
fy records. 

99  Formal  Ethics  Opinion  11
January 21, 2000

Consent  to  Submission  of  Legal  Bills  to  Audit  Company
Opinion rules that an insurance defense lawyer may not submit billing infor-

mation to an independent audit company at the insurance carrier's request unless
the insured's consent to the disclosure, obtained by the insurance carrier, was
informed.

Inquiry:
Law Firm ABC has a significant insurance defense practice. The members

of the firm believe that in most cases they cannot ethically advise an insured
client to consent to submission of the firm's legal bills to a third party auditor
for the insurance carrier. The members of Law Firm ABC have advised their
insurance company clients that they believe they are prohibited from disclos-
ing this information pursuant to the requirements of 98 Formal Ethics
Opinion 10.

98 Formal Ethics Opinion 10 ruled that an insurance defense lawyer may
not disclose confidential information about an insured's representation in bills
submitted to an independent audit company at the insurance carrier's request
unless the insured consents. 

Recently, Law Firm ABC began to receive assignments from XYZ Insurance
Company. The assignments include a letter addressed to the insured from XYZ
which reads as follows:

Dear [insured]:
ABC Law Firm has been hired by XYZ to represent you in the above

referenced matter. XYZ's goal is to retain the best and most cost efficient
attorneys to represent its insureds. For this reason we will be closely moni-
toring the effectiveness of the attorney retained.

We also want to ensure that all legal fees incurred are fair. To that end,
we would like to refer all law firm invoices in this matter to an independ-
ent review service, Law Audit Services (LAS). LAS reviews legal bills to
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ensure that they are in compliance with our billing guidelines, which our
panel counsel have read and acknowledged. Because bills for legal services
are confidential, we will need your written permission before referring them
to LAS. 

We would appreciate your authorization by signing in the space pro-
vided below. You may return the authorization form to us in the postage
paid envelope enclosed. Our attorneys have been instructed not to include
any privileged information in their billing entries. We have included a very
detailed confidentiality commitment in our contract with LAS.

XYZ Insurance Company
When ABC Law Firm receives an assignment from XYZ, the file includes

a copy of the consent letter signed by or on behalf of the insured. May the
members of ABC Law Firm submit their bills for legal services rendered in
defending the insured to XYZ's independent audit company?

Opinion:
No, the members of ABC Law Firm may not rely upon the consent

obtained by XYZ from the insured unless the lawyer consults with the insured
to confirm that the insured understands the meaning and effect of the consent. 

Insurance Company is certainly entitled independently to seek and obtain
the consent of its insureds to the disclosure of billing information to an inde-
pendent audit company. However, Rule 1.6(c)(2) and 98 Formal Ethics
Opinion 10 require a lawyer to evaluate the risk to the insured's interests and
to consult with the insured if the insured's consent to disclosure is sought. 

If a lawyer concludes that the original consent of the client, as obtained by
the insurance company, was not informed consent, the lawyer must evaluate
the risks to the insured's interests if the billing information is sent to the audit
company. The lawyer must discuss any such risks with the insured. If the
insured indicates that he or she would like to withdraw the consent, the attor-
ney should refer the insured to the insurance carrier for further discussion. The
lawyer may not represent either party to that discussion. Rule 1.7(a). If, after
consultation, the client does not want to withdraw the consent, and the lawyer
is satisfied that the consent is knowing, the lawyer may send billing informa-
tion to the audit company as instructed by XYZ.

99  Formal  Ethics  Opinion  12
January 21, 2000

“Covering”  a  Bankruptcy  Proceeding  for  Another  Lawyer
Opinion rules that when a lawyer appears with a debtor at a meeting of credi-

tors in a bankruptcy proceeding as a favor to the debtor's lawyer, the lawyer is rep-
resenting the debtor and all of the ethical obligations attendant to legal representa-
tion apply.

Inquiry  #1:
Attorney A represents Debtor, an individual, with respect to the filing of a

voluntary petition pursuant to Chapter 7 of the Bankruptcy Code. The first
meeting of creditors pursuant to Section 341 of the Bankruptcy Code is sched-
uled by the clerk. Debtor is required to attend and answer questions under oath
as presented by the trustee in bankruptcy or any other parties. Shortly before
the date of the meeting, Attorney A has a scheduling conflict. This prevents his
attendance at the meeting of creditors. Rather than seek a continuance, and
being of the opinion that the Section 341 meeting is fairly routine and minis-
terial in nature, Attorney A contacts Attorney B and asks Attorney B to “cover”
for Attorney A at the meeting. Attorney B is neither a member nor an employ-
ee of Attorney A’s law firm and there is no existing partnership relationship
with Attorney A. Attorney B agrees to accommodate Attorney A.

Must Debtor’s prior consent to the representation be obtained, and what
steps, if any, must be taken to determine whether there are conflicts of interest?

Opinion  #1:
Although assisting Attorney A may be euphemistically described as “cover-

ing” for Attorney A, if Attorney B appears with Debtor at the proceeding,
Attorney B is representing Debtor. Such representation is subject to all of the
ethical obligations set forth in the Revised Rules of Professional Conduct. The
consent of the client to the representation by Attorney B must be obtained
because the choice of legal counsel is the client's decision. See Rule 1.4(b). In
addition, prior to representing any client, a lawyer must determine whether
there are conflicts of interest. See Rule 1.7. Therefore, Attorney B must deter-

mine whether she has a conflict of interest in representing Debtor at the
Section 341 meeting of creditors. 

Inquiry  #2:
To what extent must Attorney B review the file or otherwise become famil-

iar with the assets, liabilities, exemptions, or pre-petition transfers of Debtor?

Opinion  #2:
Even if a lawyer makes a limited appearance in a matter with the consent

of the client pursuant to Rule 1.2(c), the lawyer must provide competent rep-
resentation, which includes adequate preparation under the circumstances. See
Rule 1.1(b). 

Inquiry  #3:
Is Attorney B making a general appearance in the proceeding for all pur-

poses with respect to the representation of Debtor, or is Attorney B’s involve-
ment limited to a special appearance for the purpose described above?

Opinion  #3:
Subject to the rules of the tribunal and with Debtor’s consent, Attorney B

may limit her appearance to the representation of Debtor in the Section 341
meeting of creditors. See Rule 1.2(c)

99  Formal  Ethics  Opinion  13  
July 21, 2000 
Editor’s note: This opinion is overruled by 2002 Formal Ethics Opinion 9.

Supervision  of  Paralegal  Closing  a  Residential  Real  Estate  Transaction  
Opinion rules that competent practice requires the presence of the closing lawyer

at a residential real estate closing conference to explain the documents being execut-
ed, answer questions, and advocate for the client or clients. A non-lawyer may over-
see the execution of documents outside the presence of the lawyer provided the clos-
ing lawyer provides adequate supervision and is present at the closing conference to
complete the transaction.

Inquiry  #1:  
Paralegal is an in-house employee of Attorney A, a real estate lawyer. May

Attorney A allow Paralegal to close a residential real estate purchase if Attorney
A is not present at the closing? 

Opinion  #1:  
No. A residential real estate closing, for purposes of this opinion, is defined

as the entire series of events through which the ownership of property is trans-
ferred from one party to another party. One of the most important events in
the typical transaction is the closing conference which occurs at the conclusion
of the transaction when the documents are executed in the closing lawyer’s
office. The closing conference is the primary opportunity that the lawyer has
to meet with the parties, to explain the closing documents, to define the client’s
rights and obligations, and to answer questions. More importantly, the closing
conference may be the only opportunity that the lawyer has to intercede when
the interests of the clients are threatened. Many, if not all, of these activities
involve—and competent representation should require—the giving of advice
and opinion upon the legal rights of the clients. The giving of such advice and
opinion is the practice of law. See N.C.G.S. §84-2.1. 

The duty to provide competent representation and the duty not to assist the
unauthorized practice of law must be considered when supervising a non-
lawyer. See Rule 1.1, Rule 5.3, Rule 5.5(b), and RPC 183. A non-lawyer does
not have the requisite knowledge, skill, or authority to perform the critical
advisory and advocacy roles necessary to provide competent representation in
a residential real estate closing. Furthermore, a non-lawyer cannot give advice
or opinion upon the legal rights of the client. Therefore, a non-lawyer may not
close a residential real estate transaction. 

Inquiry  #2:  
May Attorney A allow Paralegal to oversee the execution of the closing doc-

uments without Attorney A’s presence in the room? 

Opinion  #2:  
Yes, provided Attorney A is present at the closing conference to explain the

documents, define the client’s rights and obligations, answer questions, and
advocate for the clients, and further provided, the clients are informed that
Paralegal is not a lawyer. Paralegal must be instructed on the limitations of his
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or her role prior to the closing conference and Attorney A must maintain
responsibility for the conduct and performance of Paralegal. 

Rule 5.3(b) states that “a lawyer having direct supervisory authority over a
nonlawyer shall make reasonable efforts to ensure that the nonlawyer’s conduct
is compatible with the professional obligations of the lawyer.” Comment [1] to
the rule adds the following: 

A lawyer should give such nonlawyers appropriate instruction and super-
vision concerning the ethical aspects of their employment…and should
be responsible for their work product. The measures employed in super-
vising nonlawyers should take account of the fact that they do not have
legal training and are not subject to professional discipline. 

99  Formal  Ethics  Opinion  14
January 21, 2000

Representing  Insurance  Carrier  and  Uncooperative  Insured
Opinion rules that when an insured fails to cooperate with the defense, as

required by the insurance contract, the insurance defense lawyer may follow the
instructions of the insurance carrier unless the insured's lack of cooperation interferes
with the defense or presenting an effective defense is harmful to the interests of the
insured.

Inquiry  #1:
Mr. and Ms. Inlaw were passengers in an automobile being driven by their

daughter-in-law, Defendant, when an accident occurred. Mr. and Ms. Inlaw
were both injured and brought an action against Defendant for their damages.
Insurance Company assigned Attorney D to represent Defendant in the action.
Defendant is either an insured under Insurance Company’s liability insurance
policy or is a third-party beneficiary of the policy.

The insurance policy provides that Insurance Company has the right to
defend the action and to settle the lawsuit as it deems appropriate. The policy
specifically requires Defendant to cooperate with Insurance Company in the
defense of the lawsuit.

Insurance Company wants Attorney D to defend the suit to avoid or min-
imize the damages paid to the Inlaws. Defendant does not want a defense of
the lawsuit that will jeopardize the Inlaws’ recovery from Insurance Company. 

May Attorney D defend the lawsuit effectively, as requested by Insurance
Company, against the explicit instructions of Defendant?

Opinion  #1:
A lawyer who is hired by an insurance carrier to defend one of its insureds

(or a third-party beneficiary) represents both the insurer and the insured (or
third-party beneficiary). See RPC 91, RPC 103, and RPC 172. However, when
the insured has contractually surrendered control of the defense and of the
authority to settle the lawsuit to the insurance carrier, the defense lawyer is gen-
erally obliged to accept the instructions of the insurance carrier in these mat-
ters. RPC 91. 

Attorney D should advise Defendant of the conditions of representation set
forth in the insurance policy and should encourage Defendant to consult with
independent legal counsel as to the legal consequences of her failure to coop-
erate with the defense of the lawsuit. 

Attorney D should also inform Defendant that he cannot represent her in
a coverage dispute with Insurance Company because it would be a conflict of
interest. Rule 1.7(a). He must advise her to employ independent legal counsel
to provide representation in a coverage dispute. RPC 91.

If Defendant insists that Attorney D limit his defense, Attorney D must
determine whether Defendant’s lack of cooperation will interfere with his inde-
pendent professional judgment. If so, he may seek to withdraw from the rep-
resentation of both parties. Rule 1.7(b).

Inquiry  #2:
May Attorney D’s defense of the lawsuit include offering evidence and

arguments that are contrary to the evidence Defendant would like to provide
in support of the Inlaws’ claims? For example, may Attorney D examine
Defendant about her credibility and sympathies if she takes the witness stand?

Opinion  #2:
Attorney D may offer evidence and arguments that are consistent with an

effective defense but he may not act in a manner that is harmful to the inter-

ests of Defendant. See generally Rule 1.7. This means that he may not treat her
as an adverse witness, publicly question her credibility, or humiliate her. Again,
if Defendant’s lack of cooperation interferes with an effective defense, Attorney
D may seek to withdraw.

Inquiry  #3:
May Attorney D disclose to Insurance Company information relative to

Defendant’s desire to offer no defense including statements, actions, and con-
duct that indicate that Defendant would like the Inlaws to be successful in the
lawsuit?

Opinion  #3:
No. Disclosure of this information to Insurance Company may be harmful

to the interests of Defendant because Insurance Company may use this infor-
mation to deny coverage to Defendant. Rule 1.6(a). Nevertheless, Attorney D
may inform Insurance Company that Defendant has instructed him to take a
substantially different approach on the defense than that requested by
Insurance Company. He may also inform Insurance Company that he cannot
represent Insurance Company in a coverage dispute, and he may advise
Insurance Company to obtain independent counsel on this matter.

Inquiry  #4:
If Attorney D withdraws from the representation of Defendant, and

Insurance Company is allowed to defend in its own name, may Attorney D
represent only Insurance Company in the defense of the action?

Opinion  #4:
No, unless Attorney D’s defense of Insurance Company does not require

Attorney D to engage in defense tactics that are materially adverse to the inter-
ests of Defendant. Rule 1.9(a) prohibits a lawyer from representing a client
whose interests are materially adverse to those of a former client in the same or
a substantially related matter without the consent of the former client. A cross
examination of Defendant in which Attorney D attempts to cast doubt on
Defendant’s credibility and to demonstrate bias on her part is prohibited.
Attorney D is also prohibited from using confidential information of
Defendant in the defense of Insurance Company without Defendant’s consent.
Rule 1.6(d).

Inquiry  #5:
Is this ethics opinion binding as a matter of law?

Opinion  #5:
Ethics opinions provide guidance to the members of the State Bar.

Compliance with the opinions ensures that a lawyer’s conduct complies with
the Revised Rules of Professional Conduct. Like the Revised Rules of
Professional Conduct, ethics opinions provide a structure for the regulation of
the conduct of members of the State Bar but are not designed to be a basis for
civil liability, to create a procedural weapon in litigation, or to create a right of
enforcement by a party other than an appropriate disciplinary authority such
as the North Carolina State Bar or the courts. See Comment [6] of Rule .02,
“Scope.”

99  Formal  Ethics  Opinion  15  
October 20, 2000

Disclosure  of  Fraud  of  Former  Bankruptcy  Client  
Opinion rules that a lawyer with knowledge that a former client is defrauding

a bankruptcy court may reveal the confidences of the former client to rectify the
fraud if required by law or if necessary to rectify the fraud. 

Inquiry:            
Client seeks advice from Attorney A on filing bankruptcy under either

Chapter 7 or 13 of the bankruptcy code. During the course of the initial meet-
ing, it becomes apparent to Attorney A that Client has substantial problems
(e.g., preferential payments to friends or relatives, excessive equity in property,
co-signed loans) that either preclude the filing of a Chapter 7 bankruptcy or
significantly raise Client’s anticipated monthly Chapter 13 payment. Attorney
A describes in detail the problems Client’s case presents. Client thanks Attorney
A for his time and leaves his office. 

Several weeks later, at the Section 341 First Meeting of Creditors, Attorney
A learns that Client retained Attorney B to represent him and has filed a bank-
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ruptcy petition. Attorney A recalls that he previously determined that there
were a number of obstacles to filing bankruptcy for Client. Attorney A believes
that Client intentionally failed to reveal these problems to Attorney B. 

What is Attorney A’s obligation under these circumstances? 

Opinion:            
The information that Attorney A learned during his conference with Client

is confidential client information that Attorney A may not disclose to third par-
ties, including bankruptcy officials and Client’s current lawyer, unless one of
the exceptions to the duty of confidentiality found in Rule 1.6 of the Revised
Rules of Professional Conduct applies. Two exceptions to the duty of confi-
dentiality are relevant. 

Rule 1.6(d)(3) permits Attorney A to reveal Client’s confidences if required
to do so by law. A number of bankruptcy statutes require disclosure of debtor’s
assets and liabilities and other financial information. 18 U.S.C. §152, a feder-
al criminal statute, imposes criminal penalties on “a person who knowingly and
fraudulently conceals…any property belonging to the estate of a debtor….”
Rule 1.6(d)(3) merely determines whether a lawyer is permitted to disclose
confidential information, not whether the lawyer is compelled to do so by law.
Whether a lawyer has a duty to disclose confidential information under the cir-
cumstances described above is a matter to be determined under 18 U.S.C.
§152 and other relevant law. The determination of that legal issue is beyond
the scope of this opinion. See 98 Formal Ethics Opinion 20. 

Rule 1.6(d)(5) permits a lawyer to reveal confidential information of a
client to the extent that the lawyer reasonably believes necessary to rectify the
consequences of a client’s criminal or fraudulent act “in the commission of
which the lawyer’s services were used.” Mere suspicion that Client is commit-
ting a fraud on the court is not sufficient to trigger this exception to the duty
of confidentiality. However, if Attorney A knows that Client is committing a
fraud on the court and that his services were used to perpetrate the fraud, he
may reveal confidential information of his former client as necessary to rectify
the fraud. 

If Attorney A knows that the bankruptcy petition is fraudulent and he
decides to take action to rectify the fraud, Attorney should reveal confidential
information of Client only to the extent necessary. The first step is a letter to
his former client requesting that Client take action to rectify the fraud. If this
is unsuccessful, disclosure to Client’s current lawyer is permitted under Rule
1.6(d)(5). Attorney A should inform Attorney B that he will notify the bank-
ruptcy administrator if no action is taken to rectify the fraud or he does not
receive a response from Attorney B. If Attorney B fails to respond or fails to
alleviate Attorney A’s concerns, Attorney A may notify the bankruptcy admin-
istrator. 

99  Formal  Ethics  Opinion  16
April 14, 2000

Presentation  of  Consent  Judgment  Containing  False  Information
Opinion rules that a lawyer may not participate in the presentation of a consent

judgment to a court if the lawyer knows that the consent judgment is based upon
false information.

Inquiry:
Attorney represents Husband in an action filed by Wife for child support

and other relief. The parties entered into a consent order giving Wife custody
of the minor child, with Husband paying child support.

Sometime thereafter, Husband moved out of state and changed employ-
ment. Husband informed Attorney that his income was substantially reduced
and he wanted Attorney to file a motion to modify the child support obliga-
tion. Attorney filed a motion seeking to reduce the child support obligation.
Opposing counsel offered Attorney an opportunity to resolve the matter by
consent, but required documentation of Husband's current wages. Attorney
received a copy of Husband's current pay stub, which included income year to
date, and forwarded it to Wife's attorney. Wife's attorney sent a proposed con-
sent judgment to Attorney, which Attorney forwarded to Husband for his sig-
nature. Husband called Attorney and indicated he had signed the document.
During the course of that conversation, Husband stated he had a tax attorney
working on his tax returns. Husband further indicated his tax counsel was
attempting to conceal other income, which Husband had received, but of

which he had neglected to inform Attorney. Husband felt relieved that Wife
had been misinformed as to his true income.

Attorney has now received the signed proposed consent judgment from
Husband. It has not yet been signed by either attorney. Attorney believes
Husband's deliberate misrepresentation of the true nature of his income is an
attempt to perpetrate a fraud on the court. Thus far, Husband has not been
asked under oath, either in a formal court proceeding or during discovery for
this motion, to disclose his complete income.

What should Attorney do?

Opinion:
Attorney may not participate in presenting the consent judgment to the

court if it is based upon false income information. See Rules 3.3(a)(1) and
(a)(4). In the first instance, Attorney must try to persuade Husband to rectify
the situation by disclosing his true income to the opposing party. Rule 3.3,
cmt. [5]. If Husband refuses, Attorney must inform Husband he cannot par-
ticipate in presenting false information to a court and must withdraw from the
representation. Rule 3.3, cmt. [10]. Attorney should also inform Husband that
if he presents the consent judgment on his own or through other counsel,
Attorney has the discretion to make disclosure to the court or opposing coun-
sel as necessary, because Husband used his services to perpetrate a fraud on the
court. Rule 1.6(d)(5); see also Rule 3.3, cmt. [10].

2000  Formal  Ethics  Opinion  1
April 14, 2000

Advertising  a  Verdict  Record
Opinion rules that, in the absence of a full explanation, advertising a lawyer's

or a law firm's record in obtaining favorable verdicts is misleading and prohibited.

Inquiry:
Law Firm is setting up a site or “web page” on the world wide web. The web

page will provide information about the law firm and the members of the firm.
May Law Firm include the following paragraph in its web page?

The attorneys in Law Firm's medical malpractice group have been enor-
mously successful, consistently obtaining verdicts and settlements for their
clients that are among the largest reported North Carolina verdicts and settle-
ments each year. Most medical negligence cases involve complex scientific
issues and are vigorously defended. Settlements generally only occur after liti-
gation has ensued and all sides have fully explored the issues through discovery.
We have collected all of the verdicts we have obtained, although some verdicts
have been collected only after we have been successful not only at trial, but also
on appeal. Our past successes should not be construed as a representation that
we will be successful with any particular case in the future, and not every case
in which we have been involved has resulted in a favorable outcome. The med-
ical malpractice group has successfully represented clients in cases of infant
mortality and morbidity, eye injury, paralysis, infectious disease, loss of limb,
general surgery, physical disability, medication errors, and wrongful death. The
medical malpractice group has also successfully defended University Medical
Center and its physicians against medical malpractice actions. Finally, the med-
ical malpractice group has successfully represented clients before the North
Carolina Supreme Court and Court of Appeals and, in some instances, has
been instrumental in shaping North Carolina law.

Opinion:
A web page, like any other communication or advertisement about a

lawyer's or a law firm's services, must be truthful and not misleading. Rule 7.1
of the Revised Rules of Professional Conduct and RPC 239. Generally, state-
ments about a lawyer's or a law firm's record in obtaining favorable verdicts is
considered a prohibited communication in that such statements may create
“unjustified expectations about the results the lawyer can achieve” in violation
of Rule 7.1(b). However, if the information is provided in context, the poten-
tial for this information to mislead a reader may be avoided. 99 Formal Ethics
Opinion 7. To put a verdict record in context, information about the lawyer's
or the law firm's record must include disclosure of the following: the lawyer's
or firm's history of obtaining unfavorable, as well as favorable, verdicts and set-
tlements; the lawyer's or firm's success in actually collecting favorable verdicts;
the types of cases handled and their complexity; whether liability and/or dam-
ages were contested; and whether the opposing party or parties were represent-
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ed by legal counsel. In addition, the verdict record must disclose the period of
time examined. Finally, the communication must include a statement that the
outcome of a particular case cannot be predicated upon a lawyer's or a law
firm's past results.

If information to be disclosed is voluminous, the communication may state
that a list of all cases handled by the lawyer or law firm during a disclosed time
period, including the required background information and explanation, will
be mailed free of charge upon request. However, the availability of such a mail-
ing does not relieve the lawyer or the law firm of the obligation to provide a
context in an advertisement or communication if it contains any reference to a
verdict record.

In the instant inquiry, Law Firm's web page appropriately discloses that
most of its cases were defended, that the cases involved complex medical issues,
that all verdicts obtained were collected, and that past success is not a predic-
tor of future success in any particular case.

However, subjective statements, such as references to Law Firm as "enor-
mously successful" and "consistently obtaining verdicts and settlements" as
well as the statement that Law Firm's verdicts and settlements are "among the
largest reported in North Carolina each year," are misleading. Although Law
Firm has made an effort to avoid creating unjustified expectations, the web
page does not provide enough explanation of Law Firm's record to avoid mis-
leading a visitor to the website. Providing a complete record by mail, disclos-
ing the number of cases handled each year, the number of favorable and unfa-
vorable settlements obtained, and the time frame examined, are necessary to
bring the web page into compliance with the requirements of the Revised Rules
of Professional Conduct.

2000  Formal  Ethics  Opinion  2
January 19, 2001

Representation  of  Remaining  Spouse  After  Filing  Joint  Chapter  13
Bankruptcy  Petition

Opinion rules that a lawyer who represented a husband and wife in a joint
Chapter 13 bankruptcy case may continue to represent one of the spouses after the
other spouse disappears or becomes unresponsive, unless the attorney is aware of any
fact or circumstance which would make the continued representation of the remain-
ing spouse an actual conflict of interest with the prior representation of the other
spouse.

Inquiry:
Attorney represented Husband and Wife in filing a joint Chapter 13 bank-

ruptcy petition. Husband disappeared, leaving Wife responsible for the entire
Chapter 13 payment plan. Wife called Attorney to inform him that Husband
had disappeared and Wife did not believe that she could make the payments
alone. She asked Attorney for his advice. Attorney believes that it would be best
for Wife if she stopped making the payments. The case would be put on for
dismissal and notice sent by the court to both spouses. If Husband does not
respond to the notice of dismissal, the court will dismiss the plan as to
Husband. Attorney can then modify the plan for Wife to include only the
debts for which Wife is liable. If Attorney cannot assist Wife in this way, Wife
will have to hire another lawyer at an added expense to her. May Attorney con-
tinue to represent Wife?

Opinion:
Rule 1.7 (a) prohibits Attorney from representing a client if the representa-

tion of that client will be, or is likely to be, directly adverse to another client,
unless Attorney reasonably believes the representation will not adversely affect
the interest of the other client, and that client consents. 

The mere fact that Attorney continues to represent Wife in the absence of
Husband does not present an actual conflict. If the Chapter 13 case is dis-
missed because of the inability of Wife to comply with the current plan, there
will not be a discharge and both parties will remain liable for individual and
joint debts. If Husband does not get a discharge from the debts, he will remain
liable on his debts. However, this outcome will not be changed by the fact that
the Wife receives a discharge after a plan modification. In fact, to the extent
Wife pays on joint debts in a modified Chapter 13 plan, Husband benefits
from the reduction in the amount for which he remains liable.

There are circumstances under which representation of Wife to discharge

(while Husband does not receive a discharge) is a conflict, such as instances in
which Wife attempts to discharge marital debts, which are the subject of equi-
table distribution, alimony, or child support claims. In addition, if Husband
communicated confidential information to Attorney, Attorney may not use
that information to the advantage of Wife or the disadvantage of Husband.
Rule 1.9(c). If competent representation of Wife requires the use of the infor-
mation, Attorney may not continue to represent Wife. 

Attorneys who undertake joint representation of a husband and wife in
Chapter 13 cases should discuss with potential clients the potential conflicts
that might arise in the three to five years of the plan’s duration. Given the
potential for conflicts, attorneys are encouraged to obtain a waiver of future
conflicts from both spouses. See Rule 1.7(a)(2) and RPC 168 (waiver of objec-
tion to possible future conflict of interest). Waivers of future conflicts must be
in writing. RPC 168. In the absence of such a waiver, the Bankruptcy Court,
which has an ongoing supervisory role in the attorney-client relationship (11
U.S.C. §329; Rule 2016(b), F.R.Bkr.P.), may authorize the continued repre-
sentation of Wife after notice and a hearing. 

It should be recognized that if a potential conflict becomes an actual con-
flict, and the zealous representation of the remaining spouse requires acting
contrary to the interest of the disappeared spouse, the Attorney must withdraw
from the representation of Wife. Rule 1.7(c).

2000  Formal  Ethics  Opinion  3  
July 21, 2000 

Responding  to  Inquiries  Posted  on  a  Message  Board  on  the  Web  
Opinion rules a lawyer may respond to an inquiry posted on a web page mes-

sage board provided there are certain disclosures. 

Inquiry:            
P Law Firm represents Company, a telecommunications switch manufac-

turing company. Company’s website includes a web page that is designed to
appeal to emerging service providers including local exchange carriers and
Internet service providers. The website is accessible to anyone with Internet
access. 

The web page includes a link to a message board. Visitors to the message
board are invited to post questions. The message board is not interactive.
Responses to inquiries are not posted immediately. Company has asked pro-
fessionals from several disciplines to monitor the message board regularly and
to provide responses to the posted inquiries that are within their respective
areas of expertise. Company asked P Law Firm to monitor the message board
for inquiries concerning the telecommunications regulatory law. Company will
pay P Law Firm a fee for monitoring the message board and providing respons-
es to inquiries posted there. 

Company’s web page will identify P Law Firm as the law firm responding
to inquiries relative to regulatory matters. P Law Firm will limit the scope of its
responses to federal law. The following disclaimer will appear on the message
board: 

Members of the telecommunications practice of P Law Firm provide
responses to regulatory questions posted to the Message Board. Responses
are limited to matters of federal law and decisions of the Federal
Communications Commission. Responses posted should not be consid-
ered as legal opinions or as providing conclusive answers to specific legal
problems. 

May lawyers with P Law Firm respond to inquiries on Company’s message
board? 

Opinion:  
Yes, it is not a violation of the Revised Rules of Professional Conduct for a

lawyer to respond to inquiries posted on an Internet message board provided
the lawyer clarifies the nature of the lawyer’s relationship with the person or
company making the inquiry and the limits of the information that the lawyer
is providing. 

Participation in a message board is not improper solicitation, prohibited by
Rule 7.3(a), because there is no direct communication, by telephone or in-per-
son, with the individuals or companies making the inquiries. Moreover, the
lawyers with P Law Firm are not making the initial contact and they do not
know that the inquirer is in need of legal services in a particular matter until
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the lawyers retrieve an inquiry from the message board. Therefore, the message
board does not have to include an advertising disclaimer such as the one
required by Rule 7.3(c) for targeted direct mail. 

Limiting responses to inquiries involving federal law should avoid the
unauthorized practice of law in jurisdictions where the P Law Firm lawyers are
not licensed to practice law. It is assumed a lawyer with an active law license
from any state may practice federal telecommunications law. However, to avoid
the possibility of misleading a user of the message board, a lawyer responding
to an inquiry should state the jurisdictions where he or she is licensed to prac-
tice law. See Rule 7.1(a) and RPC 241. 

If, as the result of responding to an inquiry, a client-lawyer relationship is
created between an inquirer to the message board and a lawyer with P Law
Firm, the lawyers with the firm will be required to comply with the duties to a
client set forth in the Revised Rules of Professional Conduct including main-
taining client confidences and avoiding conflicts of interest. If the lawyers from
P Law Firm do not want to create a client-lawyer relationship with a party
using the message board, the message board and any subsequent communica-
tions with an inquirer must clearly and specifically state that no client-lawyer
relationship is created by virtue of the communication. Even so, substantive
law will determine whether a client-lawyer relationship is created. See Cmt. [3],
0.2 Scope, Revised Rules. As an example, a disclaimer might state the follow-
ing: 

Although a response is provided to the specific question, there may be
other facts and law relevant to the issue. The questioner should not base
any decision on the answer and specifically understands and agrees that
no client-lawyer relationship has been established between a lawyer with
P Law Firm and the inquirer. 

As a precautionary step, visitors to the web page should be warned not to
include any confidential or proprietary information in an inquiry posted on
the web page. 

Finally, if the lawyers responding to the inquiries posted on the message
board are influenced or affected by the fact that P Law Firm represents
Company and Company is paying P Law Firm to respond to the inquiries on
the message board, the relationship between P Law Firm and Company must
be disclosed to those using the message board to avoid misrepresentation. See
generally Rule 7.1. 

2000  Formal  Ethics  Opinion  4
January 19, 2001

Acknowledging  a  Finance  Company’s  Interest  in  a  Client’s  Recovery
Opinion rules that a lawyer may sign a statement acknowledging a finance com-

pany’s interest in a client’s recovery subject to certain conditions.

Inquiry  #1:  
Attorney represents Plaintiff in a personal injury action. Plaintiff needed

money for living expenses. In exchange for a cash advance, Plaintiff entered
into an agreement with Finance Company whereby the company received a
partial interest in any recovery Plaintiff might obtain in the personal injury
action. Repayment of Finance Company is contingent upon Plaintiff ’s recov-
ery by settlement or judgment. The interest Finance Company holds in the
potential recovery is a fixed dollar amount but Attorney is familiar with other
agreements in which a finance company is granted a percentage of the recov-
ery. The agreement does not give Finance Company any right to control or
direct the lawsuit. Attorney has no contractual relationship with Finance
Company.

Plaintiff provided Attorney with a copy of the agreement with Finance
Company and requested Attorney sign a statement acknowledging that
Attorney received a copy of the assignment and agreeing to remit payment to
Finance Company, pursuant to Plaintiff ’s agreement, from any recovery real-
ized for Plaintiff. May Attorney sign the statement?

Opinion  #1:
Although a lawyer may find a client’s assignment of the proceeds of a per-

sonal injury recovery to a lender to be repugnant, this may be the only way for
an indigent client to obtain the funds necessary for living expenses during the
pendency of the client’s claim and lawsuit. Therefore, a lawyer may cooperate
subject to the requirements of the Revised Rules of Professional Conduct and

the dictates of competent representation.
In Charlotte-Mecklenburg Hosp. v. First Georgia Insurance Co., 340 N.C. 88,

__S.E.2d ___ (1995), the North Carolina Supreme Court held that an assign-
ment of the proceeds of a personal injury claim to a medical provider to pay
for medical services was valid and could be enforced. The Court found that the
statement in the assignment authorizing any one having notice of the assign-
ment to pay the assignee “should alleviate any doubt that the assignment
required the defendants [an insurance company and insurance adjusting com-
pany] to pay the assigned money to the [assignee].” 

Although the Ethics Committee cannot interpret the law, a lawyer who
receives notice of an assignment of the proceeds of a personal injury claim
should take care to examine the applicable law to determine if the assignment
is valid and enforceable. If the assignment appears to be illegal or otherwise
unenforceable, the lawyer may not acknowledge or honor the assignment. See,
e.g., Rule 1.2(d). Moreover, competent representation dictates that the lawyer
provide the client with legal advice about the client’s recourses or refer the client
to appropriate legal counsel. Rule 1.1. 

Rule 1.15-2(h) generally requires a lawyer to disburse settlement proceeds
in accordance with the client’s instructions. 

The only exception to this rule arises when the medical provider has man-
aged to perfect a valid physician’s lien. In such a situation the lawyer is
relieved of any obligation to pay the subject funds to his or her client, and
may pay the physician directly if the claim is liquidated, or retain in his
or her trust account any amounts in dispute pending resolution of the
controversy. 

RPC 69.
Assuming that Attorney determines that assignment in this inquiry is valid

(or, if the law is not clear, Attorney believes that the assignment is probably
valid) and the effective equivalent of a contractual lien on the recovery pro-
ceeds, Attorney may sign an acknowledgment of the assignment subject to cer-
tain conditions. 

A lawyer must exercise independent professional judgment on behalf of the
client. See Rule 1.7 and comment. If Attorney’s ability to represent Plaintiff
will be compromised by the extent of Finance Company’s interest in the out-
come of the case, Attorney should not participate in the arrangement and he
should counsel the client on the risks to the representation. Attorney must also
preserve the right to re-examine the legality and enforceability of the assign-
ment.

A lawyer may not participate in an agreement that commits the lawyer to
act in a way that is adverse to the client’s interests. See Rule 1.7. In addition, a
lawyer is prohibited from making a false statement of material fact or law to a
third person. Rule 4.1. Therefore, Attorney’s written acknowledgment must
disclose that, if it is subsequently determined that the assignment does not cre-
ate a valid lien on the recovery proceeds, Attorney must disburse the recovery
funds as instructed by Plaintiff. The acknowledgment must also disclose that,
even where Finance Company obtains a valid lien on the recovery proceeds, in
the event Plaintiff disputes that the debt is owed (or disputes the amount of the
debt), Attorney may hold the disputed funds in his or her trust account until
the dispute is resolved, a court orders the release of the funds, or Attorney inter-
pleads the funds. 

Finally, RPC 228 prohibits a lawyer from executing an agreement to
indemnify the tortfeasor’s liability insurance carrier against the unpaid liens of
medical providers. At the time the claim is resolved, Attorney must refuse to
execute an indemnification agreement for any unpaid lien of Finance
Company as well as the unpaid liens of medical providers.

Inquiry  #2:
May Attorney remit payment to Finance Company if there is a recovery?

Opinion  #2:
Ordinarily, Attorney must disburse the recovery proceeds according to the

instructions of Plaintiff. If Plaintiff instructs Attorney to pay Finance Company
at the time of disbursement, Attorney must comply with this instruction. See
opinion #1 above. If Plaintiff instructs Attorney to pay the money to Plaintiff
instead of Finance Company, Attorney may ignore this instruction only if there
is a valid lien against the proceeds or other valid legal assignment of the rights
in the proceeds. If Attorney determines that the assignment is valid (or
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arguably valid) and creates a lien against the proceeds, Attorney may remit pay-
ment to Finance Company only if Plaintiff concedes that the debt is owed. If
Plaintiff contests the debt, or the amount of the debt, Attorney must avoid the
conflict between the interest of the client and interest of Finance Company. See
Rule 1.7. Attorney should hold the disputed funds in the trust account until
the dispute is resolved, a court orders disbursement, or Attorney interpleads the
funds to the court.

Inquiry  #3:
May Attorney refer a client to Finance Company?

Opinion  #3:
Yes, if Attorney is satisfied that the company’s financing arrangement is

legal, Attorney receives no consideration from Finance Company for making
the referral, and, in Attorney’s opinion, the referral is in the best interest of the
client.

Inquiry  #4:
May Attorney disclose confidential client information about Plaintiff ’s

claim to assist Finance Company in evaluating the claim? May Attorney pro-
vide Finance Company with an opinion on the value of the claim?

Opinion  #4:
A lawyer may disclose confidential client information, such as an opinion

as to the value of a claim, with a client’s consent. Rule 1.6(d)(2). However,
given the potential risk that disclosure to a third party, such as Finance
Company, may waive the client-lawyer privilege with regard to the informa-
tion, Attorney should counsel Plaintiff about the potential risk in order that the
client’s consent to disclosure will be informed. 

2000  Formal  Ethics  Opinion  5  
July 21, 2000 

Nonrefundable  Advance  Fees  
Opinion rules that a lawyer may not tell a client that any fee paid prior to the

rendition of legal services is “nonrefundable” although, by agreement with the client,
a lawyer may collect a flat fee for legal services to be rendered in the future and treat
the fee as earned immediately upon receipt subject to certain conditions.

Inquiry:  
The North Carolina State Bar frequently receives complaints from clients

who have entered into fee agreements that require lump sum payments in
advance of the provision of legal services. Such fees are frequently described as
“nonrefundable” in the fee agreement. Typically, the lawyer collects the fee
from the client for legal work that is to be done in the future and deposits the
money in the firm’s operating account instead of the trust account. The fee may
be paid for a certain number of hours of the lawyer’s services or it may be a flat
fee for a particular legal service such as obtaining a divorce. The State Bar usu-
ally receives a complaint when the client-lawyer relationship is terminated pre-
maturely, before the legal services are rendered in full, and the lawyer declines
to refund any of the advance payment to the client. 

Although 97 Formal Ethics Opinion 4 clarifies some of the issues relating
to advance or “prepaid” fees, this opinion provides additional guidance to
lawyers who desire to collect a flat fee for services at the beginning of a repre-
sentation. 

Opinion:  
A lawyer may charge and collect a fee prior to providing legal representa-

tion to a client. However, the Revised Rules of Professional Conduct require
that the lawyer do three things with regard to every fee: (1) refrain from enter-
ing into an agreement for, charging, or collecting a fee that is clearly excessive;
(2) deal honestly with the client; and (3) put all client funds in a trust account.
See Rule 1.5(a), Rule 8.4(c), and Rule 1.15-1. 

Given these ethical considerations, a lawyer may treat an advance payment
of a fee as the lawyer’s money, and deposit the money in the lawyer’s own
account or the lawyer’s firm account, only if the client agrees that payment may
be treated as earned by the lawyer when it is paid. See RPC 158. 97 Formal
Ethics Opinion 4 states that there are only two types of fees paid at the begin-
ning of the representation that may be deposited directly into the lawyer’s or
the firm’s operating account: a “true” general retainer1 and a flat fee. A flat fee

is a fee paid for specified legal services to be completed for the designated
amount of money regardless of the amount of time required of the lawyer to
complete the services. See 97 Formal Ethics Opinion 4. 

Although a flat fee may be deposited into an operating account at the
beginning of the representation, when the client-lawyer relationship ends, if
the fee is clearly excessive in light of the services actually rendered, the portion
of the fee that makes the total payment clearly excessive must be returned to
the client. As stated in 97 Formal Ethics Opinion 4, “[w]hether a fee is
described to a client as ‘nonrefundable’ or no mention is made as to whether
the fee is refundable, if a particular collected fee is clearly excessive under the
circumstances, the portion of the fee that is excessive must be refunded.” 

The duty to refund any portion of a fee that is clearly excessive exists regard-
less of the type of fee that was paid. This means that there is always a possibil-
ity that a lawyer will have to refund some or all of any type of advance fee, if
the client-lawyer relationship ends before the contemplated services are ren-
dered. At the conclusion of the representation, the lawyer must review the
entire representation and determine whether, in light of the circumstances, a
refund is necessary to avoid a clearly excessive fee. See Rule 1.5(b). 

The possibility that a refund to the client will be required means that no fee
is truly “nonrefundable.” To call such a payment a “nonrefundable fee” is false
and misleading in violation of Rule 7.1. Moreover, the designation of the fee
as “nonrefundable” in the fee agreement has a chilling effect on the client’s right
to terminate the representation at anytime. A lawyer may refer to such a fee as
a “prepaid flat fee.” The lawyer may also reach an agreement with the client that
some or all of the fee may be forfeited under certain conditions but only if the
amount so forfeited is not clearly excessive in light of the circumstances and all
such conditions are reasonable and fair to the client. See, e.g., Rule 1.8(a). 

Since it is difficult for clients to understand when a prepaid flat fee is earned
upon receipt, and proof of such understanding may be required in subsequent
proceedings, it is recommended that the lawyer obtain the client’s consent in a
written fee agreement. See, e.g., Rule 1.5(c) and Rule 1.8(a). 

Endnotes:  
1. An advance payment for legal services must be distinguished from a true

“nonrefundable retainer.” As explained in RPC 50, a nonrefundable retainer is
“consideration for the exclusive use of the lawyer’s services in regard to a par-
ticular matter….” It is later explained in the opinion that 

[r]etainers and advance payments should be carefully distinguished. In its
truest sense, a retainer is money to which an attorney is immediately enti-
tled and should not be placed in the attorney’s trust account. A ‘retainer’
which is actually a deposit by the client of an advance payment of a fee to
be billed on an hourly basis is not a payment to which the attorney is
immediately entitled. It is really a security deposit and should be placed
in the trust account. As the attorney earns the fee, the funds should be
withdrawn from the account.

2000  Formal  Ethics  Opinion  6  
October 20, 2000

Implying  Early  Settlement  in  Television  Advertisement  
Opinion rules that a television advertisement for legal services that implies that

an insurance company will settle a claim more quickly because the advertised lawyer
represents the claimant is misleading. 

Inquiry:            
Lawyer A desires to air an advertisement on television. In the advertise-

ment, two individuals who appear to be defense counsel for an insurance com-
pany, are seated at a table, having the following conversation: 

Senior Lawyer: How do you suggest we handle this claim? 
(Disclaimer appears on screen: Dramatization by actors. No specific
results implied.) 
Junior Lawyer: It’s a large claim, serious auto accident. We could try to
deny it or delay to see if they’ll crack. 
Senior Lawyer: Who’s the lawyer representing the victim? 
Junior Lawyer: Lawyer A. 
(Metallic sound effect; logo of Lawyer A’s firm appears.) 
Senior Lawyer: Lawyer A? Let’s settle this one. 

Voice over by actor: North Carolina insurance companies know the name
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Lawyer A. If you’ve been injured in an auto accident…tell them you mean
business. 

Does the advertisement comply with the Revised Rules of Professional
Conduct? Is the advertisement misleading? 

Opinion:  
Rule 7.1, Communications Concerning a Lawyer’s Services, sets forth the

essential requirement for all advertising by lawyers. The rule states: 
A lawyer shall not make a false or misleading communication about the
lawyer or the lawyer’s services. A communication is false or misleading if
it: 
(a) contains a material misrepresentation of fact or law, or omits a fact
necessary to make the statement considered as a whole not materially mis-
leading; 
(b) is likely to create an unjustified expectation about results the lawyer
can achieve, or states or implies that the lawyer can achieve results by
means that violate the Rules of Professional Conduct or other law; or 
(c) Compares the lawyer’s services with other lawyers’ services unless the
comparison can be factually substantiated. 

The advertisement in this inquiry intentionally creates the impression that
the insurance company, and its lawyers, are anxious to settle a claim brought
by Lawyer A solely because of his reputation. It implies that the decision to set-
tle the claim is based upon the representation of the claimant by Lawyer A
without regard for the strength of the claim or the evidence. Thus, the com-
mercial is likely to create an unjustified expectation about results that the
lawyer can achieve. Also, it misrepresents the importance of the myriad of fac-
tors that are taken into consideration by an insurance company, or its lawyers,
when deciding whether and for how much a claim should be settled. Therefore,
the advertisement does not comply with the Revised Rules of Professional
Conduct. 

2000  Formal  Ethics  Opinion  7  
October 20, 2000

Charging  a  Legal  Fee  for  Participation  in  the  Fee  Dispute  Resolution  Program  
Opinion rules that a lawyer may not charge the client a legal fee for the time

required to participate in the State Bar’s fee dispute resolution program. 

Inquiry:  
Rule 1.5(f) of the Revised Rules of Professional Conduct requires a lawyer

with a fee dispute with a client to participate in the North Carolina State Bar’s
program of fee dispute resolution. The rule provides as follows: 

(f ) Any lawyer having a dispute with a client regarding any fee for legal
services must: (1) make reasonable efforts to advise his or her client of the
existence of the North Carolina State Bar’s program of fee dispute resolu-
tion at least 30 days prior to initiating legal proceedings to collect the dis-
puted fee; and (2) participate in good faith in the fee dispute resolution
process if the client submits a proper request. 

Client filed a fee dispute petition with the State Bar. Client’s lawyer,
Attorney A, sent his written response to the State Bar. Attorney A also added
$1,150 to Client’s bill for the time and expense associated with drafting the
response to the fee dispute petition. May Attorney A charge Client for the time
expended in preparing a response to a fee dispute petition or otherwise partic-
ipating in the fee resolution program of the State Bar? 

Opinion:  
No. Participation in the fee dispute resolution program is not a legal serv-

ice that the lawyer provides to the client. Rather, Rule 1.5(f) mandates partic-
ipation in the program if requested by a client. Moreover, the rule mandates
that a lawyer participate in good faith. The program minimizes the adverse
effects of fee disputes with clients and helps to prevent the filing of grievances
against lawyers. Participation is a professional responsibility that advances the
interests of the public and the Bar, and it is improper for a lawyer to charge a
client for the time expended to participate. See also 27 N.C.A.C 1D, Section
.0702 (“The State Bar shall implement a fee dispute resolution
program....which shall be offered to clients and their lawyers at no cost”). 

2000  Formal  Ethics  Opinion  8
January 19, 2001

Lawyer  as  Notary  Public
Opinion rules that a lawyer acting as a notary must follow the law when

acknowledging a signature on a document.

Inquiry  #1:
Prior to 1999, Attorney H represented the co-executors of the SL Estate.

During the administration of the SL Estate, Attorney H failed to prepare a
deed to convey certain real property located in South Carolina to a trust that
was created by SL. In October 1999, this oversight was detected and Attorney
H agreed to reopen the estate. On October 28, 1999, the co-executors deliv-
ered to Attorney H’s office the original petition requesting the estate to be
reopened. The co-executors had signed the petition but neglected to have their
signatures notarized. Thereafter, Attorney H notarized the petition himself,
although he had not witnessed either of the co-executors sign the document
and neither had acknowledged his signature on the petition to Attorney H.
Attorney H was familiar with both co-executors’ signatures, however, and the
co-executors did in fact sign the petition. 

N.C. Gen. Stat. §10A-3(1) provides that “acknowledgment” of a signature
on a document is “a notorial act in which a notary certifies that a signer, whose
identity is personally known to the notary or proven on the basis of satisfacto-
ry evidence, has admitted, in the notary’s presence, having signed a document
voluntarily.” It is believed that this provision of Chapter 10A is widely ignored.
Did Attorney H’s conduct violate the Revised Rules of Professional Conduct?

Opinion  #1:
Yes, compliance with the law is the most basic requirement of professional

responsibility. Although convenience and “common practice” might suggest
shortcuts are appropriate, a lawyer serving as a notary must comply with the
legal requirements for proper acknowledgment of a document. See Rule 8.4(a)
and (d).

Inquiry  #2:
Would the answer to inquiry #1 be different if Attorney H merely directed

an employee to notarize the document instead of doing it himself?

Opinion  #2:
No. See Rule 8.4(a) prohibiting a lawyer from violating the Revised Rules

of Professional Conduct through the acts of another.

2000  Formal  Ethics  Opinion  9
January 19, 2001

Combining  an  Accounting  Practice  and  a  Law  Practice
Opinion explores the situations in which a lawyer who is also a CPA may pro-

vide legal services and accounting services from the same office.

Introduction:
This opinion does not constitute authorization for the operation of a multi-

disciplinary partnership or professional association in which legal fees might be
shared with a non-lawyer or legal services might be provided by an employee
of a corporation other than a professional corporation or a non-lawyer propri-
etor.

Inquiry  #1:
Attorney is a certified public accountant. He would like to open an office

from which he will offer both legal services and accounting services. May he do
so and, if he may, may he offer the services through one business entity?

Opinion  #1:
Attorney may offer both accounting services and legal services from the

same office and he may operate as one business provided he complies with the
regulations of the State Board of Certified Public Accountant Examiners (G.S.
Chapter 93) and with the North Carolina Revised Rules of Professional
Conduct. See RPC 238 and RPC 201. 

Inquiry  #2:
May the signage for Attorney’s office and his letterhead indicate that both

accounting and legal services are provided through Attorney’s business? May
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both services have the same telephone number?

Opinion  #2:
Yes. See, e.g., RPC 201.

Inquiry  #3:
May Attorney offer legal services to his accounting clients and vice versa?

Opinion  #3:  
Yes, provided Attorney fully discloses his self-interest in making a referral to

himself and the referral is in the best interest of the client. See Rule 1.7(b).

Inquiry  #4:
May advertisements for Attorney’s services (including yellow page listings

and business cards) indicate that Attorney offers both legal and accounting
services?

Opinion  #4:
Yes, subject to any requirements of the State Board of Certified Public

Accountant Examiners. Rule 7.1.

Inquiry  #5:
Attorney may decide to join an existing accounting practice as a CPA. If so,

may Attorney operate a separate legal practice within his office in the account-
ing firm?

Opinion  #5:
Yes, this arrangement is not distinct from the arrangement allowed in RPC

201 in which a lawyer/real estate agent operated a separate law practice within
the offices of a real estate brokerage. Nevertheless, such an arrangement pres-
ents serious obstacles to the fulfillment of a lawyer’s professional responsibility.
Preserving the confidentiality of client information and records is virtually
impossible in such a setting. Client information must be isolated and concealed
from all of the employees of the CPA firm. See Rule 1.6. In addition, Attorney
must avoid conflicts of interest between the interests of his legal clients and the
interests of the clients of the CPA firm. See Rules 1.7 and 1.9. There may be
no sharing of legal fees with the CPA firm in violation of Rule 5.4(a) which
prohibits a lawyer from sharing legal fees with a non-lawyer. Finally, Attorney
must maintain a separate trust account for the funds of his law clients pursuant
to Rule 1.15 et seq.

Inquiry  #6:
Under the facts in inquiry #5, may Attorney offer legal services to his

accounting clients and vice versa?

Opinion  #6:
Yes, if there is full disclosure of the lawyer’s self-interest in making the refer-

ral and Attorney reasonably believes that he is exercising independent profes-
sional judgment on behalf of his legal clients in making such a referral.
However, direct solicitation of legal clients is prohibited under Rule 7.3
although it may be permitted by the regulations for certified public account-
ants. Rule 7.3(a) does permit a lawyer to engage in in-person or telephone
solicitation of professional employment if the lawyer has a “prior professional
relationship” with a prospective client. If a prior professional relationship was
established with a client of the accounting firm, Attorney may call or visit that
person to solicit legal business.

Inquiry  #7:
May Attorney share a telephone number with accounting firm?

Opinion  #7:
Yes, if the confidences of legal clients can be preserved and clients are not

confused about the relationship of Attorney’s law practice to the accounting
firm. See RPC 201.

Inquiry  #8:
May advertisements for Attorney’s law practice (including yellow page list-

ings and business cards) indicate that Attorney also offers accounting services?
May advertisements for the CPA firm or under the accounting heading of the
yellow pages indicate that Attorney is also a lawyer and offers legal services?

Opinion  #8:
Advertisements may not imply that legal services are offered by the account-

ing firm in violation of the statutes prohibiting the unauthorized practice of

law and Rule 5.5 which prohibits a lawyer from assisting in the unauthorized
practice of law. See G.S. 84-4 and 84-5. Nevertheless, advertisements for
Attorney’s law practice may include truthful information regarding Attorney’s
CPA license. Attorney’s business cards may truthfully state that he is a lawyer
and a CPA. See Rule 7.1. No opinion is expressed on the separate requirements
of the State Board of Certified Public Accountant Examiners. 

2000  Formal  Ethics  Opinion  10
July 27, 2001

Appearance  of  Non-LLawyer  Employee  at  Calendar  Call
Opinion rules that a lawyer may have a non-lawyer employee deliver a message

to a court holding calendar call, if the lawyer is unable to attend due to a schedul-
ing conflict with another court or other legitimate reason.

Inquiry:
Attorney A is a criminal defense lawyer in a solo practice. He frequently has

cases on the calendar simultaneously in juvenile court, district court, superior
court, and administrative court. When a client’s case is in court for a routine
calendar call or an administrative status calendar call, Attorney A would like to
send a non-lawyer member of his staff to the hearing to report to the court on
his whereabouts and scheduling conflict. May Attorney A do so without vio-
lating the prohibition on assisting the unauthorized practice of law? 

Opinion:
Yes, provided the nonlawyer employee is merely providing the court with

information and does not request or argue for a particular action by the court. 
Rule 5.5(b) prohibits a lawyer from assisting a person who is not a member

of the bar in the performance of any activity that constitutes the unauthorized
practice of law. G.S. § 1-11 provides that, “A party may appear either in per-
son or by attorney in actions or proceedings in which he is interested.” G.S.
§84-4 permits only licensed North Carolina lawyers “to appear as attorney or
counselor at law in any action or proceeding before any judicial body.” See also
G.S. §§84-2.1, 84-4, and 84-36. Nevertheless, when a lawyer has a conflicting
commitment to appear in another court or when another legitimate conflict
prohibits a lawyer’s appearance in court for a client, the lawyer may send a non-
lawyer employee to the court to inform the court of the situation. This is not
assisting in the unauthorized practice of law.1 In response to information about
a lawyer’s availability, the court may, on its own motion, determine that a con-
tinuance or other action is appropriate.

A lawyer should rely on a nonlawyer to notify the court of a scheduling con-
flict only when necessary. Moreover, Rule 5.3 requires a lawyer who supervises
a non-lawyer assistant to make reasonable efforts to ensure that the non-
lawyer’s conduct is compatible with the professional obligations of the lawyer.
If a nonlawyer is present in court to provide information about the lawyer’s
scheduling conflict, the duty of supervision includes insuring that the assistant
complies with court rules on decorum and attire. 

Endnote
1. See People v. Alexander, 202 N.E. 2d 841 (Appellate Court of IL. 1964): “We agree

with the trial judge that clerks should not be permitted to make motions or partici-
pate in other proceedings which can be considered as ‘managing’ the litigation.
However, if apprising the court of an employer’s engagement or inability to be present
constitutes the making of a motion, we must hold that clerks may make such
motions…without being guilty of the unauthorized practice of law.”

2000  Formal  Ethics  Opinion  11
January 19, 2001

Disclosure  of  Confidential  Corporate  Information  by  Former  In-hhouse  Counsel
Opinion rules that a lawyer who was formerly in-house legal counsel for a cor-

poration must obtain the permission of a court prior to disclosing confidential infor-
mation of the corporation to support a personal claim for wrongful termination.

Inquiry  #1:
Corporation C employed Attorney A who reported to the General Counsel

of the corporation. Before Attorney A was hired, Corporation C entered into
a settlement with the United States Government whereby Corporation C
agreed to pay the federal government $900,000 for failure to rebate money to
the government for service contracts. Corporation C also agreed to establish a
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compliance program. 
While employed by Corporation C, Attorney A was assigned to establish

and monitor the compliance program. Attorney A discovered that the compli-
ance program was not being honored. The comptroller of the corporation also
advised Attorney A that the corporation was involved in another scheme to
defraud the government of $38 million through improper billings. Attorney A
was informed that the chief financial officer and the chief executive officer of
Corporation C were aware of the fraud scheme. Attorney A informed the
General Counsel of the fraud scheme and that the compliance program was
being violated. Two weeks later, Attorney A was fired. He was offered three
months salary as severance pay if he signed a separation agreement containing
a confidentiality provision and a covenant not to sue. Attorney A refused to
sign the agreement. 

Attorney A has documents from Corporation C that reveal the scheme to
defraud the federal government. May Attorney A disclose these documents, as
well as other information of Corporation C that he gained while he was an
employee, to the US Attorney in order that the government might pursue a
false claims action against Corporation C?

Opinion  #1:
Yes, Attorney A may reveal confidential information of his former employ-

er and client, Corporation C, if such information concerns the intention of
Corporation C to commit a crime and the information necessary to prevent
the crime. Rule 1.6(d)(4). This is the only exception to the duty of confiden-
tiality that is applicable here. To the extent that the confidential information
relates to past conduct, it may not be disclosed to the US Attorney.

Inquiry  #2:
May Attorney A reveal information and documents of Corporation C to

establish a claim for wrongful termination in his own lawsuit against
Corporation C?

Opinion  #2:
No, unless an exception to the duty of confidentiality applies and a court

permits the disclosure of the confidential information. 
Although Rule 1.6(d)(6) permits a lawyer to reveal confidential client infor-

mation “to the extent the lawyer reasonably believes necessary to establish a
claim or defense on behalf of the lawyer in a controversy between the lawyer
and the client….,” Comments [18] and [19] to Rule 1.6 clarify that this excep-
tion is generally intended to enable the lawyer to defend his or her representa-
tion of a client or to prove legal services were rendered in an action to collect a
fee. 

Public policy favors a client’s right to terminate the client-lawyer relation-
ship for any reason and at any time without adverse consequence to the client.
Rule 1.16, Comment [4]. If confidential information may be revealed when-
ever an in-house corporate lawyer’s employment is terminated, a chilling effect
on a corporation’s right to terminate its legal counsel at will may ensue.
Nevertheless, there is also a public policy, recognized by the courts of North
Carolina in a number of recent decisions, against the termination of an
employee for refusing to cooperate in the illegal or immoral activity of his or
her employer. Because of this public policy, the courts, in a few limited situa-
tions, have allowed an employee to go forward with a wrongful termination
claim as an exception to the employment-at-will doctrine.

The Ethics Committee cannot make a definitive ruling in the light of the
competing public policies illustrated in this inquiry—one favoring the protec-
tion of client confidences and the right to counsel of choice and the other con-
demning the termination of an employee for refusing to participate in wrong-
ful activity. The exception in Rule 1.6(d)(6) is broad enough to include a
wrongful termination action. Nevertheless, even when there is an exception
permitting disclosure of confidential information, the comment to Rule 1.6
states that:

the lawyer must make every effort practicable to avoid unnecessary dis-
closure of information relating to a representation, to limit disclosure to
those having the need to know it, and to obtain protective orders or make
other arrangements minimizing the risk of disclosure.

Rule 1.6, cmt. [19]. Given the competing public policies described above, a
lawyer may reveal no client confidences in a complaint for wrongful termina-
tion except as necessary to put the opposing party on notice of the claim. Prior

to disclosing any other confidential information of the former employer and
client, the lawyer must obtain a ruling from a court of competent jurisdiction
authorizing the lawyer to reveal confidential information of the former client,
and even then may only reveal such confidential information as is necessary to
establish the wrongful termination claim. Requesting in camera review of the
confidential information the plaintiff intends to proffer to establish the wrong-
ful termination claim would be an appropriate procedure for obtaining the
court’s ruling. There may be other similarly appropriate procedures. 

Inquiry  #3:
May Attorney A reveal information and documents of Corporation C to

establish a claim under the False Claims Act in his own lawsuit against
Corporation C?

Opinion  #3:
No, unless a court rules that the information may be revealed to pursue the

claim. Rule 1.6(d)(3) permits a lawyer to reveal confidential information when
required by a court order. This would appear to be the only exception to the
duty of confidentiality that permits a lawyer to disclose confidential informa-
tion in order to make a third party or “qui tam” claim under the False Claims
Act. In this inquiry, there are also competing public policies favoring disclosure
on the one hand and confidentiality on the other. The Ethics Committee again
defers to the ruling of a court of competent jurisdiction to determine the extent
to which Attorney A may reveal confidential client information in order to
establish a claim under the False Claims Act. Attorney A may reveal no client
confidences in a complaint asserting a claim under the False Claims Act except
as necessary to put the opposing party on notice of the claim. Thereafter,
Attorney A may only reveal confidential client information as permitted by a
court order.

2001  Formal  Ethics  Opinion  1
April 27, 2001

Petition  to  Court  for  Attorney's  Fee  When  Client  is  Member  of  Legal  Services
Plan

Opinion rules that, in a petition to a court for an award of an attorney's fee, a
lawyer must disclose that the client paid a discounted hourly rate for legal services
as a result of the client's membership in a prepaid or group legal services plan.

Inquiry:
Attorney represented the plaintiffs in a dispute involving the interpretation

of restrictive covenants for a subdivision. Suit was filed and the plaintiffs ulti-
mately prevailed in an appeal to the North Carolina Supreme Court. The
restrictive covenants provide that in the event of a litigated dispute, the pre-
vailing party is entitled to recover costs and reasonable attorney's fees.

The attorney's fee agreement with the plaintiffs provides that Attorney's
hourly rate will be $59.00 per hour. This rate is one-half of Attorney's cus-
tomary rate at the time the representation commenced in 1995. A discount was
given to the plaintiffs because they subscribe to a prepaid or group legal serv-
ices plan that benefits enrollees who pay a monthly premium. Attorney is one
of the lawyers for the plan. As such, his firm receives a monthly payment from
the plan administrator of $1.50 to $2.00 per client enrolled in the plan. This
provides the firm with about $1,200.00 to $1,400.00 in income per month.

Attorney's usual fee petition to a court includes an affidavit with the fol-
lowing information: a breakdown of the time expended and the legal services
rendered for the client; a summary of the client's costs; a statement on
Attorney's expertise in the area of practice; and a description of the difficulty
of the matter. It does not usually include a description of the fee arrangement
with the client. 

Attorney believes that disclosure of his fee arrangement with the plaintiffs
in this case would violate the duty of confidentiality he owes to the plaintiffs.
He also believes that the opposing party should not benefit from the plaintiffs'
foresight in subscribing to a legal services plan. 

May Attorney file a petition for legal fees in the current case that does not
disclose the discounted hourly rate charged to the plaintiffs but instead recites
Attorney's full hourly rate at the time the representation of the plaintiffs com-
menced?
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Opinion:
Rule 3.3(a)(2) requires a lawyer to disclose material facts to a court when

necessary to avoid assisting in a fraudulent act by the client. Although Attorney
and the plaintiffs may have no intent to defraud the opposing party, the effect
may be the same if the court does not have all of the facts necessary to make a
fair and informed decision about an award of legal fees. See, e.g., 98 Formal
Ethics Opinion 5 (to petition court for a limited driving privilege, prior driv-
ing record must be disclosed even if disclosure is adverse to client). The fee peti-
tion must recite the discounted hourly rate actually charged to the clients but
it may also explain to the court that the clients purchased a prepaid or group
legal services plan in order to obtain the discount. Attorney may then argue to
the court that the opposing party should not reap the benefit of the plaintiffs'
foresight and that Attorney's usual hourly rate is a reasonable amount upon
which to calculate the award of legal fees. If the plaintiffs do not consent to the
disclosure of this information about the fee arrangement in the petition,
Attorney may disclose only that the plaintiffs were charged $59.00 per hour for
his services. He may not imply or infer that the plaintiffs were charged more. 

2001  Formal  Ethics  Opinion  2
April 27, 2001

Contracting  with  Management  Firm  to  Administer  Law  Office
Opinion rules that there is no prohibition on a law firm entering into a con-

tract with a management firm to administer the firm provided the lawyers in the
firm can fulfill their ethical duties including the duty to exercise independent pro-
fessional judgment, the duty to protect and safe keep client property, and the duty to
maintain client confidences.

Inquiry:
Law Firm wants to enter into a contract with a management company that

will oversee the day-to-day administration of the firm. Among other things, the
company will employ all of the non-lawyer employees of the firm. The com-
pany will be responsible for the hiring and training of employees. The compa-
ny will also provide all accounting, marketing, human resources, and informa-
tion-technology systems for the firm. The firm's only employees will be the
lawyers. The company will execute confidentiality agreements with the law
firm and all employees of the company will also sign confidentiality agree-
ments.

May Law Firm enter into this business relationship?

Opinion:
There is nothing in the Revised Rules of Professional Conduct that pro-

hibits such a business relationship per se. However, a law firm may not relin-
quish control of the firm in a manner that gives a nonlawyer the power or
authority to direct or control the professional activities of the lawyers in the
firm. See Rule 5.4. Moreover, the delegation of administration of the firm to
an outside company does not relieve the lawyers in the firm from their profes-
sional responsibilities to maintain the confidences of clients and to safe-keep
the property of clients. See Rules 1.6 and 1.15. These duties may be more dif-
ficult to fulfill when using an independent management firm and when the
nonlawyers in the firm are employees of the management firm and not the law
firm. With regard to client confidences, the lawyers also have a duty to insure
that the use of an outside management firm does not compromise a client's
right to assert the attorney-client privilege to prevent the disclosure of confi-
dential client information in a court proceeding. 

Maintaining independent professional judgment also means that the
lawyers in the firm may not split legal fees with the management company. See
Rule 5.4(a). If the management company is allowed to share in the fees of the
firm, especially by compensation based upon a percentage of the revenue of the
firm, the management company may attempt to maximize its earnings to the
detriment of the representation of clients. Restatement (Third) of the Law
Governing Lawyers §10 Com. b. Nevertheless, if a financial arrangement can be
worked out with the management company for a flat fee or other means of
payment that is not tied to profits, the rules are not intended to prevent, as stat-
ed in the Restatement, "new and useful ways of providing legal services or
[make] sure that nonlawyers do not profit indirectly from legal services in cir-
cumstances and under arrangements presenting no significant risk of harm to
clients or third persons." Id.

2001  Formal  Ethics  Opinion  3
April 27, 2001

Disbursement  for  Tort  Claim  Settlement  Upon  Deposit  of  Funds  Provisionally
Credited  to  Trust  Account

Opinion rules that a lawyer may settle a tort claim by making disbursements
from a trust account in reliance upon the deposit of funds provisionally credited to
the account if the deposited funds are in the form of a financial instrument that is
specified in the Good Funds Settlement Act, G.S. Chap. 45A.

Inquiry  #1:
Attorney regularly represents individuals with personal injury claims. When

an insurance company check for $5000 or more is paid in settlement of a
client's claim, the check is deposited into the trust account of Attorney's firm.
No disbursements are made to the client, or to third parties on behalf of the
client, until the funds are actually collected because RPC 191 limits the dis-
bursements that can be made against provisional credit. RPC 191 prohibits a
lawyer from making disbursements from a trust account unless the funds are
actually on deposit in the account or, if the depository institution grants pro-
visional credit, unless the financial instrument deposited into the account is
one of the ones specified in the Good Funds Settlement Act, G.S. Chap. 45A
(the "Act"). 

Attorney believes that RPC 191 should not apply to disbursements from a
trust account for a personal injury settlement because the Act is specifically lim-
ited to the settlement of residential real estate transactions. See G.S. §45A-2.
Attorney believes that the limitations of RPC 191 create a hardship on his firm
and the client because the client has to come to the firm's office to endorse the
settlement check and, after the check clears the bank, return to the firm to col-
lect the disbursement. This may have an adverse effect on a client's credit and
delay repairs to or replacement of an automobile if there is also a property dam-
age settlement. It also costs Attorney additional time to meet with the client
twice. 

Is RPC 191 applicable to personal injury settlements? If so, is there an
exemption for personal injury settlements or checks from insurance companies
licensed to do business in North Carolina? 

Opinion  #1:
RPC 191 is applicable to all disbursements from a trust account against

financial instruments that are not irrevocably credited to the account upon
deposit although the Good Funds Settlement Act was adopted by the General
Assembly only to regulate the settlement of residential real estate transactions.
The rationale for the opinion is found in the following excerpt from the opin-
ion:

Notwithstanding the fact that some of the forms of funds designated in
the Act are not irrevocably credited to the lawyer's trust account at the
time of deposit, the risk of noncollectibility is so slight that a lawyer's dis-
bursement of funds from a trust account in reliance upon the deposit into
the account of provisionally credited funds in these forms shall not be
considered unethical. However, a closing lawyer should never disburse
against any provisionally credited funds unless he or she reasonably
believes that the underlying deposited instrument is virtually certain to be
honored when presented for collection. A lawyer may immediately dis-
burse against collected funds, such as cash or wired funds, and may
immediately make disbursements from his or her trust account in reliance
upon provisional credit extended by the depository institution for funds
deposited into the trust account in one or more of the forms set forth in
G.S. §45A-4.

The disbursement of funds from a trust account by a lawyer in reliance
upon provisional credit extended upon the deposit of an item into the trust
account which does not take one of the forms prescribed in the Act constitutes
professional misconduct, regardless of whether the item is ultimately honored
or dishonored.

The exception allowed in RPC 191 to the duty to disburse only against col-
lected funds in a trust account is purposefully narrow to limit the potential for
disbursements against instruments that are subsequently dishonored. If an
instrument is subsequently dishonored, it puts at risk all client funds on deposit
in the trust account. The relatively minor inconvenience of waiting for a check
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to clear the bank is offset by the protection that disbursement against collect-
ed funds provides to all clients with funds deposited in the trust account. The
General Assembly, as a matter of public policy, has determined that the items
set forth in the Good Funds Settlement Act are sufficiently reliable to exempt
these items from the safeguard of waiting to collect the funds but the Ethics
Committee of the State Bar does not have the authority to expand the exemp-
tion.

Inquiry  #2:
When Attorney settles a property damage claim on a client's vehicle, he asks

the insurance company to put only the name of the client on the settlement
check. Attorney believes that this is the only way that the check can be given
directly to the client. If the check is made out to both the client and the law
firm, Attorney deposits the check into the trust account and waits until the
check is collected before disbursing the entire amount of the check to the
client. The delay before disbursement can be a serious inconvenience to a client
who needs an automobile for transportation. 

If an insurance check is made out jointly to the law firm (or Attorney) and
the client, may Attorney endorse the check and give the check to the client
without depositing it first into the trust account?

Opinion  #2:
When funds belonging presently or potentially to a lawyer are received in

combination with funds belonging to a client, or other persons, the funds must
be deposited in tact into the trust account. See Rule 1.15-2(g). However, if all
of the funds represented by a check from a third party belong to the client or
the lawyer is prepared to forgo being paid for his legal services from the check
proceeds (and bill the client instead), the check may be endorsed directly to the
client without being deposited into the trust account.

2001  Formal  Ethics  Opinion  4
October 19, 2001
Editor’s note: This opinion is overruled by 2002 Formal Ethics Opinion 9.

Supervision  of  Paralegal  Closing  a  Residential  Real  Estate  Refinancing
Opinion rules that competent legal representation of a borrower requires the

presence of the lawyer at the closing of a residential real estate refinancing. A non-
lawyer may oversee the execution of documents outside the presence of the lawyer
provided the lawyer adequately supervises the nonlawyer and is present at the clos-
ing conference to complete the transaction.

Inquiry:
99 Formal Ethics Opinion 13 rules that competent practice requires the

presence of the closing lawyer at a residential real estate closing conference to
explain the documents being executed, answer questions, and advocate for the
client. A nonlawyer employee of the lawyer may oversee the execution of doc-
uments outside of the lawyer’s presence; however, the closing lawyer must ade-
quately supervise the nonlawyer and must be present at some time during the
closing conference to complete the transaction.

When a homeowner refinances his or her residential property, there is a
potential for harm to the interest of the homeowner from high interest rates,
dissipation of equity, and refinancing pitfalls such as prepayment penalties and
balloon notes. May a lawyer allow a nonlawyer employee to close a residential
real estate refinancing if the lawyer is not present at the closing?

Opinion:
No. As with an initial purchase of residential property, the closing of a refi-

nancing of residential property is the primary opportunity that a lawyer has to
meet with the borrower, explain the refinancing documents, define the bor-
rower’s rights and obligations, and answer questions. These activities are the
practice of law because the lawyer gives legal advice and opinion on the rights
of the borrower. See 99 FEO 13. Therefore, competent representation requires
that the closing lawyer must be present at the closing. Nevertheless, a lawyer
may permit a nonlawyer employee to oversee the execution of the financing
documents outside of the lawyer’s presence. Nothing in this opinion is intend-
ed to infringe upon a lender’s right to represent itself as provided in State v.
Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962).

2001  Formal  Ethics  Opinion  5
July 27, 2001

LAP  Support  Groups  and  the  Duty  to  Report  Misconduct
Opinion rules that disclosures made during a LAP support group meeting are

confidential and not reportable to the State Bar under Rule 8.3.

Inquiry:
The Lawyer Assistance Program (LAP) of the North Carolina State Bar has

the following three purposes: (1) to protect the public by assisting lawyers and
judges who are professionally impaired by reason of substance abuse, addiction,
or debilitating mental condition; (2) to assist impaired lawyers and judges in
recovery; and (3) to educate lawyers and judges concerning the causes of and
remedies for such impairment. 27 N.C.A.C. 1D, Rule .0601. To assist lawyers
who are professionally impaired because of depression or another debilitating
mental condition, LAP organizes support groups for impaired lawyers some-
times called “accountability groups.” At a meeting of one of these groups,
impaired lawyers share their experiences in an effort to support each other’s
recovery. A designated representative of LAP is present and facilitates each
meeting of a group. 

The therapeutic purpose of the group is to hold each member accountable
and to encourage honesty and openness. However, Rule 8.3(a) of the Revised
Rules of Professional Conduct provides “A lawyer having knowledge that
another lawyer has committed a violation of the Rules of Professional Conduct
that raises a substantial question as to that lawyer’s honesty, trustworthiness, or
fitness as a lawyer in other respects shall inform the North Carolina State Bar
or the court having jurisdiction over the matter.” If a participant in a support
group is worried that he or she may be making a reportable disclosure, it will
prevent the honesty and openness that is necessary to the therapeutic purpose
of the group. It would be equally counter-productive for a lawyer who is lis-
tening to another participant’s disclosures to be concerned that he or she may
have to report the lawyer to the State Bar. 

Does a lawyer who is participating in a LAP accountability group have to
report the conduct of another lawyer in the group to the North Carolina State
Bar if the other lawyer discloses conduct that is reportable under Rule 8.3(a)?

Opinion:
No. To promote the purposes of the LAP program, the exception to report-

ing found in Rule 8.3(c) is extended to communications during a meeting of
an accountability group. Rule 8.3(c) states that the disclosure rule does not
require disclosure of confidential information. Under Rule 1.6(b), confidential
information includes “information received by a lawyer then acting as an agent
of a lawyer’s or judge’s assistance program approved by the North Carolina
State Bar or by the North Carolina Supreme Court regarding another lawyer
or judge seeking assistance or to whom assistance is being offered.” Since a rep-
resentative of LAP is present at each meeting of an accountability group, the
duty of confidentiality extends to all communications to the representative
during the meeting as well as to any communication among the members of
the support group during the meeting.

2001  Formal  Ethics  Opinion  6
July 27, 2001

Multiple  Representation  of  Claims  for  Workers’  Compensation  Death  Benefits
Opinion examines when a lawyer has a conflict of interest in representing vari-

ous family members on claims for a deceased employee’s workers’ compensation death
benefits. 

Inquiry  #1:
Worker was fatally injured in a work related accident covered under the

Workers’ Compensation Act. At the time of Worker’s death, he was married to
Wife #2 who has two children from a previous marriage (the “stepchildren”).
Worker had two children of his own from his first marriage (“Worker’s chil-
dren”). Wife #2 and Worker also had one child together (the “joint child”). All
of the children are under 18 years of age. Only the joint child is under 10 years
of age.

Liability is admitted and the only issue before the Industrial Commission is
the determination of the beneficiaries of the workers’ compensation benefits
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payable by reason of Worker’s death. Under the Workers’ Compensation Act,
the death benefits are divided equally among all the beneficiaries and then paid
out over at least 400 weeks. N.C.G.S. §97-38. Every additional beneficiary
entitled to compensation reduces the compensation payable to any individual
beneficiary. A minor child who is under 10 years of age will receive compensa-
tion until the child reaches 18 years of age even if that is longer than 400 weeks.
Compensation payments are usually made payable to a surviving spouse for the
use and benefit of minor children of the surviving spouse. Once a surviving
minor child turns 18 years old, compensation is paid directly to the child. A
stepchild of a deceased employee qualifies as a dependent only if the child was
substantially dependent upon the deceased employee at the time of death.
Whether a stepchild was substantially dependent upon the deceased employee
may be disputed.

Wife #2 asked Attorney A to represent all of the following claimants to the
death benefits: Wife #2; the guardians ad litem for Worker’s children; the
stepchildren; and the joint child. May Attorney A represent Worker’s children
and stepchildren simultaneously?

Opinion  #1:
Worker’s children will maximize their shares of the death benefits by exclud-

ing Worker’s stepchildren from the distribution. Attorney A cannot represent
the interests of Worker’s children unless he advocates against the compensation
of Worker’s stepchildren. Such a direct conflict of interest is prohibited under
Rule 1.7(a). 

Attorney A may not ask the guardians ad litem for Worker’s children to
consent to the conflict of interest because, as stated in Comment [5] to Rule
1.7, “When a disinterested lawyer would conclude that the client should not
agree to representation under the circumstances, the lawyer involved cannot
properly ask for such agreement or provide representation on the basis of the
client’s consent.”

Inquiry  #2:
Wife #2 asked Attorney A to represent her, Worker’s stepchildren, and the

joint child of the marriage of Wife #2 and Worker. The two stepchildren are
over age 10 and will continue to receive benefits after turning 18 years old.
While they are minors, they will live with their mother and any benefits they
receive will likely be paid to Wife #2 to support the household. Similarly, any
compensation payable to the joint child of the marriage will be paid to Wife
#2 to support the child. May Attorney A represent Wife #2, the stepchildren,
and the joint child?

Opinion  #2:
Attorney A may represent Wife #2 and her own children from her first mar-

riage or Attorney A may represent Wife #2 and the joint child of her marriage
to Worker. It is assumed that Wife #2 will receive the benefits payable to all of
these children during their minority if they reside with Wife #2 and, therefore,
Wife #2 and these children have a common economic interest. Moreover, Wife
#2 is financially responsible for her children until they reach age 18. See RPC
123. 

Nevertheless, Attorney A may not represent the stepchildren and the joint
child of the marriage simultaneously. The interest of the stepchildren of
Worker and the joint child of the marriage are opposed because the joint child
has an interest in maximizing the benefits payable by eliminating the claims of
the two stepchildren on the basis that the two stepchildren were not substan-
tially dependent on Worker at the time of his death. Even though the com-
pensation to the two stepchildren might initially be payable to Wife #2 to run
the household, once the two stepchildren are emancipated, they will receive
compensation directly. Therefore, their interests are adverse to that of the joint
child of the marriage. See Rule 1.7(a).

2001  Formal  Ethics  Opinion  7
October 19, 2001

Financial  Assistance  to  Client
Opinion prohibits a lawyer from advancing the cost of a rental car to a client

even though the car will be used, on occasion, to transport the client to medical
examinations.

Inquiry:
Attorney A represents Client on a personal injury claim. Client requires

medical treatment as a result of the injuries he sustained but lacks a means of
transportation to and from medical appointments. May Attorney A advance
money to client to pay for a rental car?

Opinion:
No. Rule 1.8(e) prohibits a lawyer from providing financial assistance to a

client in connection with pending or contemplated litigation “except the
lawyer may advance court costs and expenses of litigation, including medical
examinations and costs of obtaining and presenting evidence, provided the
client remains ultimately liable for such costs and expenses.” A transportation
expense that directly arises from the prosecution of a client’s case may be
advanced to a client. In general, however, money for a rental car to be used over
an extended period of time is a living expense even if the rental car may be
used, on occasion, to transport a client to medical exams and treatment neces-
sitated by the injury giving rise to the litigation. A lawyer may advance money
to a client only to pay for the actual costs of transportation associated with the
litigation or medical examinations. Such expenses may include an occasional
cab or bus fare and, when reasonable in light of the distance to be traveled, the
cost of a rental car for one trip or the cost of an airplane fare.

2001  Formal  Ethics  Opinion  8
October 19, 2001
Editor’s note: This opinion is overruled by 2002 Formal Ethics Opinion 9.

Lawyer’s  Presence  at  Residential  Real  Estate  Closing
Opinion rules that competent practice requires the physical presence of the

lawyer at a residential real estate closing conference.

Inquiry:
In 99 Formal Ethics Opinion 13, the Ethics Committee of the North

Carolina State Bar ruled that a lawyer may not permit a paralegal to close a res-
idential real estate transaction but the paralegal may oversee the execution of
closing documents outside the presence of the lawyer. May a lawyer close a res-
idential real estate transaction without being physically present in the closing
conference room if the lawyer remains in contact with the client and the
lawyer’s paralegal by telephone and is available, by phone, to answer the client’s
questions and to instruct and supervise the paralegal?

Opinion:
No. The lawyer must be physically present at the closing conference and

may not be present through a surrogate such as a paralegal. See 99 Formal
Ethics Opinion 13. This opinion establishes a bright line and removes any
ambiguity about the requirements of 99 Formal Ethics Opinion 13.

2001  Formal  Ethics  Opinion  9
October 19, 2001

Sale  of  Financial  Products  to  Legal  Client  
Opinion rules that, although a lawyer may recommend the purchase of a finan-

cial product to a legal client, the lawyer may not receive a commission for its sale. 

Inquiry  #1:
Attorney owns a small financial planning firm that he started prior to enter-

ing law school. Through this firm, Attorney provides investment advice, invests
in securities (including stock mutual funds, and bonds) and sells insurance.
Attorney maintains Series 7, 63, and 65 licenses, a NC health and life insur-
ance license, and a NC real estate license.

Attorney is starting a legal practice. As part of his legal practice, Attorney
hopes to provide estate-planning services to his clients. He would like to incor-
porate his legal practice into his financial planning business and provide his
clients with turnkey service. Attorney believes that a quality financial plan often
requires estate and tax planning and that clients will benefit from working with
an attorney/financial advisor because they will receive advice from someone
with experience in both legal and financial matters who provides a compre-
hensive approach to the management of their financial assets.

For example, Attorney will use credit shelter trusts and irrevocable life
insurance trusts, business planning, tax planning, and appropriate investment
products to meet the needs of the client. Attorney believes that if a client desires
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a single person to manage his or her entire financial situation, then these inte-
grated services should be made available. Although there may be an increased
incentive to promote the use of insurance products or other investment prod-
ucts if the attorney also benefits from the sale of these products, Attorney
believes there is minimal difference over a period of time between charging
commissions and charging hourly fees for financial planning services.

2000 Formal Ethics Opinion 9 permits an attorney who is also a CPA to
refer legal clients to himself as a CPA. Attorney believes that because many
accounting firms are now offering securities as part of their services, this opin-
ion impliedly permits attorney/CPA’s, who have a Series 6 license, to offer
financial products and charge a fee or commission from the sale of these prod-
ucts.

May Attorney, with appropriate disclosures to and consent from the client,
provide his estate-planning clients with financial planning services, which may
include the sale of financial products, if Attorney will receive a fee or commis-
sion from the sale of such products?

Opinion  #1:
No. Rule 1.8(b) of the Rules of Professional Conduct provides as follows:

During or subsequent to legal representation of a client, a lawyer shall not
enter into a business transaction with a client for which a fee or commis-
sion will be charged in lieu of, or in addition to, a legal fee, if the business
transaction is related to the subject matter of the legal representation, any
financial proceeds from the representation, or any information, confi-
dential or otherwise, acquired by the lawyer during the course of the rep-
resentation.

This rule prevents an attorney from taking advantage of financial informa-
tion received from a client during the legal relationship. If the attorney learns
through confidential communications that the client has received money, the
attorney may not profit from the sale of a financial product to the client.
Comment [2] to Rule 1.8 specifically admonishes an attorney who is also a
securities broker or insurance agent not to “endeavor to sell securities or insur-
ance to a client when the lawyer knows by virtue of the representation that such
client has received funds suitable for investment.” But see RPC 238 (permitting
a law firm to offer financial products to clients so long as no fee or commission
is earned by the lawyer or law firm on the sale of such products).

Rule 1.8(b), however, does not prevent an attorney from providing law-
related services to a legal client, so long as the attorney fully discloses his self-
interest in the referral and the referral is in the best interest of the client. 2000
Formal Ethics Opinion 9 was not intended to and does not create an exception
to Rule 1.8(b). That opinion allows an attorney to provide accounting servic-
es to his legal clients. Nothing in the opinion specifically permits an attor-
ney/CPA, who holds an appropriate license, to sell securities or other products
to a client and profit from the sale. An attorney may, however, provide account-
ing, financial planning, or other law-related services to a client and charge a fee
for rendering those services. An attorney may also provide financial products
to the client, but may not profit from the sale of those products by charging
either an additional fee or a commission.

Inquiry  #2:
If a third party insurance salesman or financial advisor refers a client to

Attorney after recommending that the client purchase a financial product from
the third party, does Attorney have an ethical duty to tell the client that there
are financial products available that can be purchased without paying a com-
mission to the third party (e.g., “no load” insurance policies and mutual
funds)?

Opinion  #2:
Yes, if Attorney determines from all of the facts and circumstances known

to him that it is in the client’s best interest to consider the “no-load” options
and the disclosure to the client is within the scope of Attorney’s engagement.

2001  Formal  Ethics  Opinion  10
January 18, 2002

Restrictions  on  Right  to  Practice
Opinion prohibits a lawyer from entering into an employment agreement with

a law firm that includes a provision reducing the amount of deferred compensation
the lawyer will receive if the lawyer leaves the firm and engages in the private prac-

tice of law within a 50-mile radius of the firm’s offices.

Inquiry:  
Law Firm would like to enter into employment agreements with the prin-

cipals of the firm. It is proposed that the employment agreement contain a pro-
vision dealing with deferred compensation. The provision reduces the amount
of deferred compensation payable to a shareholder if the shareholder decides to
leave the firm. Deferred compensation is reduced by 75% if the departing
shareholder engages in “competitive activity” within a 50-mile radius of Law
Firm’s offices. Stated in its entirety, the provision provides as follows:

If Employee’s employment is terminated by Employee under Section
2.2(e) hereof, and Employee, following such termination of employment,
engages in a competitive activity as hereinafter defined, the Deferred
Credit, as above determined, shall be reduced by 75%. This reduction of
the Deferred Credit is necessitated because of the loss of goodwill and
earnings capacity of the Corporation caused by the employee’s action. As
used herein “competitive activity” means the employee’s engaging in the
private practice of law, other than in employment by the Corporation,
within a 50-mile radius of the principal offices of Corporation within a
two-year period following termination of employment.

Does this provision comply with the Revised Rules of Professional
Conduct?

Opinion:  
No. Rule 5.6(a) of the Revised Rules of Professional Conduct prohibits a

lawyer from participating in a partnership or employment agreement with
another lawyer or law firm that restricts the right of a lawyer to practice after
the termination of the relationship created by the agreement except as a con-
dition to payment of retirement benefits. The purpose of the rule, as explained
in Comment [1], is to encourage professional autonomy of lawyers and to facil-
itate the freedom of clients to choose a lawyer. In Ethics Decision 2000-6, the
Ethics Committee held that a provision of a law firm employment agreement
that made the payment of a client’s account with a law firm a condition prece-
dent to a departing lawyer’s receipt of compensation from the client after leav-
ing the firm is a violation of Rule 5.6(a). In the same ethics decision, the Ethics
Committee held that an employment agreement with a law firm “must not cre-
ate a financial disincentive that discourages or prevents a departing lawyer from
representing a client from the former firm if the client chooses to follow the
lawyer.” The Ethics Committee also found that a provision of the same
employment agreement that limited the departing lawyer’s financial compen-
sation for representation in contingency cases to a specified hourly rate for
work done for a client after the lawyer left the firm was a violation of Rule 5.6. 

The proposed provision set forth in the inquiry above clearly creates a spe-
cific financial disincentive for a lawyer to engage in the private practice of law
in the same community in which there are likely to be clients who will want to
continue to be represented by the lawyer after departing Law Firm. This will
inhibit the right of clients to be represented by their chosen lawyer. This disin-
centive is a violation of Rule 5.6(a) and is prohibited.

2001  Formal  Ethics  Opinion  11
January 18, 2002

Disbursements  to  Medical  Providers  in  Absence  of  Medical  Lien
Opinion rules that when a client authorizes a lawyer to assure a medical

provider that it will be paid upon the settlement of a personal injury claim, the
lawyer may subsequently withhold settlement proceeds from the client and maintain
the funds in her trust account, although there is no medical lien against the funds,
until a dispute between the client and the medical provider over the disbursement
of the funds is resolved.

Inquiry:
Attorney settled Client’s personal injury claim. Client is now demanding

Attorney disburse all proceeds to her, even though there are outstanding med-
ical bills to be paid. For two medical providers, Client signed written assign-
ments of proceeds in the amount of the providers’ bills. For one of these
providers, Attorney also signed a “letter of protection,” with Client’s knowledge
and authorization, in which Attorney represented that the provider’s bill would
be paid from the proceeds of any settlement or liquidated judgment. If Client
insists that all of the settlement proceeds be paid to her, what should Attorney
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do? 

Opinion:
Rule 1.15-2(m) generally requires a lawyer to disburse settlement proceeds

in accordance with the client’s instructions.
The only exception to this rule arises when the medical provider has man-
aged to perfect a valid physician’s lien. In such a situation the lawyer is
relieved of any obligation to pay the subject funds to his or her client, and
may pay the physician directly if the claim is liquidated, or retain in his
or her trust account any amounts in dispute pending resolution of the
controversy.

RPC 69. A number of ethics opinions hold that settlement funds belong to the
client who has the right to determine how to disburse the funds unless there is
a valid lien against the funds. See RPC 69, RPC 75, and RPC 125. Thus, if
Client instructs Attorney to pay the proceeds to Client rather than the medical
providers, Attorney may ignore this instruction if there is a valid lien against
the proceeds or other valid legal assignment of the rights in the proceeds. See
Revised 2000 FEO 4. Attorney must determine whether the assignments given
by Client to the medical providers are valid and whether they create liens
against the proceeds. If Attorney determines that liens are created, she may
hold the funds in her trust account or pay the providers, over the client’s objec-
tions, if the providers’ claims are liquidated. If the assignments do not create
valid liens against the proceeds and no representation of payment was made to
the medical provider, then Attorney must give the settlement proceeds to
Client. 

The ethics opinions have not previously addressed a lawyer’s professional
responsibility when, in the absence of a valid medical lien or assignment, a
client instructs a lawyer to disregard a “letter of protection” or some other spe-
cific representation to a medical provider that it will be compensated, in whole
or in part, from settlement proceeds or a liquidated judgment. This opinion
clarifies when a lawyer may withhold settlement funds from a client in this sit-
uation. To the extent that this opinion is inconsistent with previous opinions
of the Ethics Committee, the prior opinions are overruled.

When a lawyer makes a representation to a third party with the knowledge
and authorization of a client, the representation should be honored. See Rule
4.1 which prohibits a lawyer, in the course of representing a client, from know-
ingly making a false statement of material fact or law to a third party. However,
between the time that a medical provider is told that it will be paid and the
time that settlement or judgment proceeds are received, a dispute may arise
between the client and the medical provider over the medical bill, or the client
may decide to defer payment of the medical provider and instruct the lawyer
not to pay the medical provider. In the absence of a liquidated medical lien
against the funds, the lawyer may not unilaterally decide whether the funds
rightfully belong to the medical provider or to the client. Therefore, the lawyer
may hold the portion of proceeds allegedly owed to the medical provider in her
trust account until the impasse between the client and the provider is resolved
by agreement of the parties, by court order, or by interpleading the funds to the
court. See G.S. §1A-1, Rule 22. To insure that medical providers are not mis-
lead, any “letter of protection” or other assurance of payment given to a med-
ical provider must explain that the lawyer will hold disputed settlement funds
in the trust account in the event the client subsequently instructs the lawyer not
to pay the medical provider.

2001  Formal  Ethics  Opinion  12
October 19, 2001

Affixing  Excess  Tax  Stamps  on  a  Recorded  Deed  
Opinion rules that a closing lawyer may not counsel or assist a client to affix

excess excise tax stamps on an instrument for registration with the register of deeds.

Inquiry  #1:
The excise tax stamps affixed to a recorded instrument of conveyance or

deed are based upon the sales price for the property reported to the register of
deeds. See GS §105-228.32. Therefore, the purchase price for real property can
be calculated from the tax stamps on the deed. Appraisers, developers, real
estate agents, and lenders rely upon the tax stamps to evaluate the purchase
price of real property. If excess tax stamps are affixed to a deed, the higher value
reflected by the tax stamps may deceive third parties. For example, a develop-

er sells a lot to a buyer for a certain purchase price but gives the buyer a credit
at closing. The lawyer closing the transaction obtains tax stamps for the deed
based upon the higher price recited in the purchase agreement even though the
actual consideration paid by the buyer is less. To encourage sales of other lots
in the development at inflated prices, the developer claims that he sold the lot
for the inflated price reflected in the tax stamps. 

May a lawyer who closes a real estate transaction have the register of deeds
affix more tax stamps to the deed than are warranted by the actual considera-
tion paid for the property? 

Opinion  #1:
It is professional misconduct for a lawyer to engage in conduct involving

dishonesty, fraud, deceit, or misrepresentation. Rule 8.4(c). Members of the
public regularly rely upon the information about the price of real property that
can be derived from tax stamps on recorded instruments. Therefore, a lawyer
may not counsel or help a client to put excess tax stamps on an instrument
when it is recorded with the register of deeds because such conduct involves
dishonesty and misrepresentation. See also Rule 1.2(d) (prohibiting a lawyer
from counseling a client to engage in conduct that the lawyer knows is fraud-
ulent). 

Inquiry  #2:
May a lawyer draft for a client a purchase agreement for real property

wherein the purchase price recited in the written agreement is greater than the
actual consideration the parties have orally agreed will be exchanged at closing?

Opinion  #2:
No. See opinion #1.

2001  Formal  Ethics  Opinion  14
January 18, 2002

Using  CD-RROM  Digital  Check  Images  for  Trust  Account  Records
Opinion rules that retaining a CD-ROM with digital images of trust account

checks that is provided by the depository bank satisfies record-keeping requirements
for trust accounts. 

Inquiry:
Rule 1.15-3(a)(2) of the Revised Rules of Professional Conduct provides

that a lawyer must keep minimum records for a trust account that include
either original canceled checks or “printed digital images thereof furnished by
the bank.” C Bank, Inc. currently provides to its customers a CD-ROM that
contains digital images of the fronts and backs of checks. Once downloaded to
a computer, the check images can be viewed on a computer monitor and print-
ed. There are protections against recording on or tampering with the digital
images on the CD-ROM. If tampering or counterfeiting of the digital images
is suspected, the images or printed copies thereof can be compared to the orig-
inal check images retained by C Bank, Inc. C Bank, Inc. can provide the can-
celed checks to lawyers but prefers to provide the CD-ROM. 

Some lawyers with trust accounts at C Bank are concerned that the CD-
ROM does not satisfy Rule 1.15-3(a)(2). If a lawyer receives only the CD-
ROM, is the lawyer in compliance with the record keeping requirements of
Rule 1.15-3(a)(2)?

Opinion:
The CD-ROM satisfies the record keeping requirements of Rule 1.15-

3(a)(2) because digital images of the checks can be retrieved from the CD-
ROM and printed when necessary. (The CD-ROM also satisfies the minimum
records requirements for dedicated trust accounts and fiduciary accounts set
forth in Rule 1.15-3(b)(2).) See also G.S. §66-322(e) and G.S. §66-323.

2001  Formal  Ethics  Opinion  15
April 19, 2002

Ex  Parte Communication  With  A  Judge  When  Permitted  by  Law
Opinion rules that a lawyer may not communicate ex parte with a judge in

reliance upon the communication being “permitted by law” unless there is a statute
or case law specifically and clearly authorizing such communications or proper
notice is given to the adverse party or counsel.
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Inquiry:
Rule 3.5(a)(3) prohibits ex parte communications with a judge or other

official except under the following circumstances:
(i) in the course of official proceedings;
(ii) in writing, if a copy of the writing is furnished simultaneously to the
opposing party;
(iii) orally, upon adequate notice to opposing party; or
(iv) as otherwise permitted by law.

G.S. 15A-539 of the North Carolina General Statutes states as follows: “A
prosecutor may at any time apply to an appropriate district court judge or
superior court judge for modification or revocation of an order of release under
[Article 26].” The statute does not say that the application to the judge may be
made ex parte. 

On more than one occasion, Attorney A has gotten a client’s bond modi-
fied in a court proceeding only to have the prosecutor communicate with the
judge ex parte and obtain a reinstatement of the original bond. The prosecutor,
in reliance upon the statement “at any time” in G.S. 15A-539, presumes that
he or she is permitted by law to engage in these ex parte communications with-
out notice to Attorney A or the client. 

Does the ex parte communication with the judge violate Rule 3.5(a)(3)?

Opinion:
Yes. Lawyers must act in good faith when determining whether an ex parte

communication is “permitted by law” particularly because such communica-
tions limit the adverse party’s right to be heard and to be represented by coun-
sel. Therefore, a lawyer may not engage in an ex parte communication with a
judge or other official in reliance upon the communication being “permitted
by law” unless there is a statute or case law specifically and clearly authorizing
such communication. Such authorization may not be inferred by the absence
in the statute or case law of a specific statement requiring notice to the adverse
party or counsel prior to the ex parte communication. See RPC 237.

2002  Formal  Ethics  Opinion  1
April 19, 2002

Participation  in  Collaborative  Resolution  Process  Requiring  Lawyer  to  Agree
to  Limit  Future  Court  Representation  

Opinion rules that a lawyer may participate in a non-profit organization that
promotes a cooperative method for resolving family law disputes although the client
is required to make full disclosure and the lawyer is required to withdraw before
court proceedings commence.

Inquiry  #1:
Several lawyers from different law firms would like to start a non-profit

organization (the “CFL Organization”) to promote the use of a process called
“collaborative family law” to facilitate the resolution of domestic disputes
through non-adversarial negotiation. The goal of the collaborative family law
process is to avoid the negative economic, social, and emotional consequences
of protracted litigation by using cooperative negotiation and problem solving.
In the “four-way meetings” to negotiate a settlement, each spouse is represent-
ed by a lawyer of his or her choice provided the lawyer is trained in and dedi-
cated to the process of collaborative family law. A spouse who wants the CFL
Organization to facilitate a collaborative family law process may be represent-
ed by a lawyer who is not a member of the organization provided the lawyer is
committed to the process. However, it is anticipated that in the majority of
cases, both the husband and the wife will be represented by lawyers who are
members of the CFL Organization. Each spouse agrees to pay his or her own
legal fees. A lawyer participating in the process, including a member of CFL
Organization, receives all compensation for legal representation from his or her
client. 

May a lawyer who is a member of the CFL Organization represent a spouse
in a collaborative family law process if another member of the organization rep-
resents the other spouse?

Opinion  #1:
Yes, provided both lawyers determine that their professional judgment on

behalf of their respective clients will not be impaired by their relationship to
the other lawyer through the CFL Organization, and both clients consent to
the representation after consultation. See Rule 1.7(b). 

Inquiry  #2:  
To further the goal of avoiding litigation, the lawyers must agree to limit

their representation of their respective clients to representation in the collabo-
rative family law process and to withdraw from representation prior to court
proceedings. May a lawyer ask a client to agree, in advance, to this limitation
on the lawyer’s legal services?

Opinion  #2:
Yes. Rule 1.2(c) permits a lawyer to limit the objectives of a representation

if the client consents after consultation.

Inquiry  #3:
The CFL Organization wants to publish a brochure describing the process

of collaborative family law and its differences from litigation and other meth-
ods of resolving disputes. May the brochure include the names of the lawyers
who are members of the CFL Organization and provide a description of their
training and their commitment to the process? 

Opinion  #3:
Yes. As a communication about lawyers and their legal services, the

brochure must comply with the Rules of Professional Conduct including the
duty to be truthful and not misleading. See Rule 7.1. 

Inquiry  #4:
May a lawyer representing a spouse contact the other spouse, if not repre-

sented by counsel, to propose the use of the collaborative family law process
and, if interested, to recommend contacting another member of the CFL
Organization, or another lawyer trained in collaborative family law? May the
lawyer send the opposing party a copy of the CFL Organization brochure and
other information about the process?

Opinion  #4:
Yes, provided there is full disclosure of the lawyer’s relationship to the CFL

Organization and the lawyer complies with the limitations on communications
with unrepresented persons set forth in Rule 4.3. This communication is not
a prohibited solicitation if the lawyer will receive no financial benefit from the
CFL Organization as a result of the other spouse’s employment of another CFL
lawyer. See Rule 7.3(a). Nevertheless, the lawyer may not give advice to the
unrepresented spouse other than the advice to secure counsel. See Rule 4.3(a).
Such advice must be general: the lawyer may not refer the unrepresented
spouse to a specific lawyer but may provide a list of lawyers who ascribe to the
collaborative family law process. Moreover, the lawyer may describe the col-
laborative family law process in communications with the unrepresented
spouse but the lawyer may not give the unrepresented spouse advice about the
benefits or risks of the process for the unrepresented spouse.

Inquiry  #5:
The collaborative family law process requires both spouses to agree to dis-

close voluntarily all assets, income, debts, and other information necessary for
both parties to make informed choices. Is it a violation of the lawyer’s duty of
competent representation to encourage a client to participate in the process and
to disclose such information voluntarily?

Opinion  #5:
In order that the client may make an informed decision about participating

in the process, the lawyer must use his or her professional judgment to analyze
the benefits and risks for the client in participating in the collaborative family
law process, taking the disclosure requirements into consideration, and advise
the client accordingly. See Rule 1.1 and Rule 1.4(b). 

Inquiry  #6:
In a court proceeding, adultery may determine a client’s right to alimony.

May a lawyer represent a client in the collaborative family law process if the dis-
closure requirements for the process permit withholding of information about
adultery despite the general policy of full disclosure? May a lawyer represent a
client in the process if the disclosure requirements require the disclosure of
information about adultery even if it may be detrimental to the disclosing
party?

Opinion  #6:
A lawyer may represent a client in the collaborative family law process if it

is in the best interest of the client, the client has made informed decisions about
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the representation, the disclosure requirements do not involve dishonesty or
fraud, and all parties understand and agree to the specific disclosure require-
ments. Before representing a client in the collaborative family law process, the
lawyer must examine the totality of the situation and advise the client of the
benefits and risks of participation in the collaborative family law process
including the benefits and risks of making and receiving certain disclosures (or
not receiving those disclosures). See Rule 1.4(b). 

2002  Formal  Ethics  Opinion  2
July 19, 2002
Revised January 24, 2003

Implications  of  Service  on  a  Public  Body  or  Non-PProfit  Board
Opinion rules that a lawyer may represent a party suing a public body or non-

profit organization, although the lawyer's partner or associate serves on the board,
subject to certain conditions.

Inquiry  #1:  
Attorney A is a lawyer with Law Firm C. He was retained by the defendant

in a condemnation lawsuit filed by D County pursuant to Chapter to 40A of
the North Carolina General Statutes. Subsequent to Attorney A's entering an
appearance in the condemnation proceeding, Attorney B, who is also a lawyer
with Law Firm C, was elected to the Board of County Commissioners of D
County ("the Board"). 

The Board is the governing body of D County. Neither the Board nor its
members are parties to the condemnation proceeding. However, the proceed-
ing was filed at the direction of the Board and the Board has the authority to
compromise or dismiss the action. Attorney B disclosed to the Board that
Attorney A represents the defendant in the condemnation suit. He also advised
the Board that he would refrain from consideration or comment, as a member
of the Board, on the condemnation action. He promised to absent himself
from meetings in which the matter is discussed and will not vote on any issue
relating to the condemnation proceeding. After full disclosure from Attorney
B, and upon the advice of its attorney, the Board unanimously resolved that it
does not object to Attorney A's representation of the defendant in the con-
demnation proceeding, provided Attorney B continues to comply with the
conditions previously noted. Attorney A's client, after the full disclosure, also
has no objections. 

May Attorney A continue as counsel for the defendant in the condemna-
tion action while Attorney B serves as a member of the Board of
Commissioners of D County?

Opinion  #1:
Yes, subject to certain conditions. Lawyers should be encouraged to serve

on public bodies, whether by election or appointment, because, by education
and experience, lawyers are uniquely qualified for such service. Any barriers to
public service by lawyers should be removed if procedures can be established
that preserve the ethical values of the profession. 

To avoid the appearance of impropriety or undue influence, a lawyer who
is elected or appointed to a public body must be screened in his law firm from
participation in an action brought by another lawyer in the firm against the
public body or any subsidiary of that public body. See Rule 6.5 and RPC 53.
This means that the law firm must adopt reasonably adequate procedures,
under the circumstances, to isolate the lawyer from participation in the discus-
sion of the matter with the other members of the firm and from exposure to
any confidential information relative to the matter. Sharing of the legal fee gen-
erated by the representation, while not specifically prohibited, is discouraged.
Although receipt of the fee by the board member/lawyer may not materially
affect his judgment or neutrality, screening from participation in the profit
earned from the representation increases the isolation of the lawyer and there-
by enhances the public's perception that the lawyer is not exercising undue
influence on the other members of the board. Therefore, if practical, a law firm
should adopt reasonable procedures for withholding the lawyer's share in the
profit (after overhead) from the legal fee earned from the representation. 

The lawyer serving on the public body must also make full disclosure to the
body on which he serves and be screened from participation in the public
body's deliberations on the matter. The lawyer must do the following:

(1) Disclose in writing or in open meeting to the governing body his

relationship to the matter involved;
(2) Refrain from any expression of opinion, public or private, or any

formal or informal consideration of the matter, including any communication
with other members or the staff of the governing body;

(3) Absent himself from any discussion of the matter by the governing
body; and

(4) Withdraw from voting on all issues relating to the matter.
CPR 290 and RPC 53. These safeguards will help avoid any inappropriate
influence on the other members of the governing body and will protect the
lawyer's neutrality. See Rule 6.5(b). Nevertheless, if the lawyer is named, in an
official or individual capacity, as a party in the action, it is unlikely that the
lawyer will be able to maintain his neutrality on the public body or within the
law firm. Therefore, it is a disqualifying conflict of interest for the board mem-
ber's law partner or associate to undertake the representation of any party in
litigation or other adversary action if the board member is a necessary party to
the action in either his individual or official capacity. See RPC 53. 

In RPC 160, the Ethics Committee ruled that a lawyer whose associate is
an appointed member of a public hospital's board of trustees may not sue the
hospital on behalf of a client. The opinion holds that permitting the lawyer to
go forward with the suit against the hospital creates a conflict of interest.
However, the opinion fails to distinguish between a suit against the hospital
itself and a suit against the members of the board of trustees in their official or
individual capacities. In dicta, it is implied that the holding in RPC 160 also
pertains to a lawyer whose partner or associate is an elected member of a pub-
lic governing body but the exact application of RPC 160 to this situation is
unclear. For the reasons noted above, RPC 160 is overruled. 

Inquiry  #2:
May lawyers at Law Firm C accept new representation adverse to County

D provided it does not involve litigation?

Opinion  #2:
Yes, subject to the limitations set forth above, and further subject to the lim-

itation that the representation may not be undertaken if it is known at the out-
set or reasonably should be known, that, in the event there is subsequent liti-
gation arising from the matter, Attorney B will be named, in either his indi-
vidual or official capacity, as an opposing party in the lawsuit. See RPC 53. If
this cannot be ascertained at the beginning of the representation, the lawyers
may undertake the representation but must withdraw if it subsequently
becomes apparent that Attorney B should be named as an opposing party in a
lawsuit arising from the matter.

Inquiry  #3:
May lawyers at Law Firm C accept new representations in litigation mat-

ters adverse to D County?

Opinion  #3:
Yes, subject to the limitations set forth in Opinion No. 1 above.

Inquiry  #4:
May lawyers at Law Firm C accept new representations in which the Board

itself, or members of the Board in their official capacity, are adverse parties? 

Opinion  #4:
See Opinion #1 above.

Inquiry  #5:
Attorney X, another member of Law Firm C, serves on the board of a non-

profit organization. Attorney Y, also of the firm, is representing a client with a
claim against the organization. May Attorney X continue to serve as a member
of the board if Attorney Y files an action against the organization on behalf of
the client?

Opinion  #5:  
Lawyers should be encouraged to serve on the boards of non-profit organ-

izations for the same reasons that they should be encouraged to serve on gov-
ernment bodies. Therefore, subject to the screening and disclosure conditions
set forth in Opinion No. 1 above, a lawyer may continue to serve on the board
of a non-profit organization although another member of the firm brings an
action against the organization. RPC 160, as noted above, is overruled.
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Inquiry  #6:
Assume that the preceding inquiries concern representation of a client in a

transaction rather than representation in an adversarial proceeding or litigation.
If another lawyer in the firm serves on a board of the public body or non-prof-
it organization that is a party to the transaction, may the representation con-
tinue if the lawyer serving on the board of the public body or non-profit organ-
ization follows the procedures set forth in Opinion #1?

Opinion  #6:  
Yes.

2002  Formal  Ethics  Opinion  3
July 19, 2002

Representation  of  a  Fiduciary  With  Personal  Conflict
Opinion rules that a lawyer for an estate may seek removal of the personal rep-

resentative if the personal representative’s breach of fiduciary duties constitutes
grounds for removal under the law.

Inquiry  #1:
Several years prior to his death, Decedent was involved in an automobile

accident. Decedent’s personal injury claim was resolved by a structured settle-
ment agreement calling for monthly payments, with periodic lump sum pay-
ments, extending 10 years after his death. The structured settlement docu-
ments named Daughter, the child of his first marriage, as beneficiary should he
pass away prior to completion of the payouts. However, Decedent subse-
quently entered into two separate contracts with Company to assign a portion
of the monthly and lump sum payments to Company for valuable considera-
tion. As part of the agreement with Company, Decedent gave notice to the
annuity carrier of a change in beneficiary from Daughter to his estate.

When Decedent passed away, the annuity carrier refused to honor the
change of beneficiary documentation and began sending the monthly annuity
payments to Daughter. The estate has two heirs, Daughter and Widow. Widow
qualified as administratrix and hired Attorney to represent the estate. Several
creditors’ claims were filed against the estate. In an attempt to collect all the
assets of the estate, including the annuity payments, Attorney filed a declara-
tory judgment action against Daughter, Company, and the annuity carrier. At
the same time, Company filed suit against the estate, the annuity carrier, and
Daughter. The annuity carrier thereafter stopped making any payments pend-
ing the resolution of the case.

Both the declaratory judgment action and Company’s lawsuit were assigned
to mediation. A mediated agreement was first reached between Widow,
Daughter, and the annuity carrier. The annuity carrier would only agree to
make payments to Daughter but did not care how Daughter divided the pay-
ments. Daughter and Widow agreed to a percentage split of whatever would
be received from the annuity irrespective of the ultimate resolution of
Company’s claim.

The agreement between Daughter and Widow requires money to be
deposited in a trust account and then divided by the trustee between the two
heirs of the estate pursuant to their agreement. No money will be paid into the
estate to cover creditors’ claims. The estate has several creditors, potential cred-
itors including Company, and funeral bills. 

Assuming the assets in the estate are sufficient to satisfy the creditors’
claims, what is Attorney’s duty under these circumstances?

Opinion  #1:
Attorney represents the estate and the personal representative in her official

capacity. RPC137. As attorney for the estate, Attorney has a duty to see that
the estate is properly administered and that funds due to the estate are first used
to satisfy the claims of creditors of the estate. (But for the settlement between
the sole two heirs, Attorney would also have a duty to see that the remaining
funds of the estate are distributed to the lawful beneficiaries.) Attorney must
inform Widow of the conflict between her personal interest in receiving a share
of the annuity payments and her duties as administratrix. Notwithstanding this
conflict, Attorney may conclude that the assets currently in the estate are suffi-
cient to cover the creditors’ claims, and therefore no interests are prejudiced if
the annuity proceeds are not paid directly into the estate. Attorney need not
withdraw from the representation under these circumstances.

Inquiry  #2:
If the assets of the estate are insufficient to satisfy all debts of the estate, what

are Attorney’s duties?

Opinion  #2:
Attorney may not continue the representation of the estate under these cir-

cumstances because the interests of Widow as an individual are in conflict with
the interests of the estate. See RPC 22 and Rule 1.7. If Widow decides that she
wants to pursue her personal interest in the annuity proceeds without regard
for her fiduciary duties to the estate, Attorney must recommend that she resign
as administratrix for the estate in order that a neutral party may be appointed. 

Attorney does not represent Widow in her individual capacity and owes no
duty to protect her individual interests. RPC 22. If Widow will not step down,
and insists upon pursuing her personal interests to the detriment of the estate,
Attorney may conclude that Widow is in breach of her fiduciary duty to the
estate. Attorney must determine whether Widow’s actions constitute grounds
for removal under applicable law. If so Attorney must inform Widow that he
may petition to remove her as administratrix. If she still declines to resign,
Attorney may notify the clerk of court and seek to have her removed. See Rule
1.6(d)(4); but cf. 99 FEO 4 (distinguishable because of representation of co-
executors). In any case, Attorney should seek to withdraw from the representa-
tion rather than assist or ignore Widow’s pursuit of her personal interests to the
detriment of the estate. If Widow is removed, Attorney may represent the estate
at the request of the new personal representative. See RPC 22. 

2002  Formal  Ethics  Opinion  4  
April 18, 2003

Collecting  Contingent  Fee  and  Court-AAwarded  Attorney  Fee
Opinion rules that a lawyer may collect a contingent fee and/or a court-awarded

attorney fee if consistent with the fee agreement with the client but may not collect a
clearly excessive total fee under any circumstance.

Inquiry  #1:
Attorney has a contingent fee contract for representation of Plaintiff on injuries

arising out of an automobile accident. The contract provides for the payment to
Attorney of one-third of any amount recovered for Plaintiff. There is no provision
in the contract on what will be done with any court-awarded legal fee. The case is
tried and the jury awards the Plaintiff $3,000 in damages. Attorney petitions the
court for an attorney fee pursuant to N.C. Gen. Stat. §6-21.1. The statute gives
the trial judge the discretion to award an attorney fee when a judgment in a per-
sonal injury or property damage suit is $10,000 or less. After examining the time
Attorney spent representing Plaintiff, the court awards a $6,000 attorney fee to be
taxed as a part of the court costs. 

May Attorney collect both the contingent fee and the attorney fee awarded by
the court?

Opinion  #1:
A lawyer may collect both the contingent fee and the court-awarded fee, or

some portion thereof, provided the total amount received by the lawyer is consis-
tent with the fee agreement with the client and is not clearly excessive. See Opinion
#2 and #3. However, unless results obtained for the client are extremely favorable
and the work required by the representation was substantial, ordinarily collecting
the entire contingent fee and the entire court-awarded fee would be clearly exces-
sive in violation of Rule 1.5(a). See Rule 1.5(b)(4) (whether a fee is clearly exces-
sive depends, in part, on the amount involved and the results obtained); see also
Ethics Decision 97-3.

Inquiry  #2:
If Attorney keeps the fee awarded by the court, he will receive more from the

representation than the Plaintiff will receive from the damage award. Is this uneth-
ical? 

Opinion  #2:
The purpose of N.C. Gen. Stat. §6-21.1 is to allow the judge to award a “rea-

sonable attorney fee” in cases where it might not be feasible for the injured party
to bring suit if the injured party must pay a lawyer out of the damage award. See,
e.g. Martin v. Hartford Accident & Indemnity Company, 68 N.C. App. 534, 316
S.E. 2d 126, cert. denied, 311 N.C. 760, 321 S.E. 2d 140 (1984). The courts have



page 289The 2004 North Carolina State Bar Lawyer’s Handbook

set out the factors that trial judges must consider in deciding whether to award an
attorney fee under N.C. Gen. Stat. §6-21.1. See, e.g. Washington v. Horton, 132,
N.C. App. 347, 515 S.E. 2d 331 (1994). 

The “reasonableness” of the fee award is determined by the court pursuant to
the statute and the appellate opinions interpreting the statute. The Ethics
Committee has no authority to interpret the law. As a matter of professional
responsibility, however, if the fee received by the lawyer is not “clearly excessive” or
illegal in violation of Rule 1.5(a), and it complies with or is consistent with the fee
agreement with the client, it is irrelevant whether the fee awarded by the judge
exceeds the amount of the verdict. 

Inquiry  #3:
May Attorney add the court-awarded attorney fee ($6,000) to the judgment

($3,000) and take a one-third contingent fee from the total? Is this prohibited fee
sharing with a nonlawyer? Does it matter that this will give Plaintiff twice as much
($6,000) as the amount awarded by the jury?

Opinion  #3:
The lawyer may share some or the entire attorney fee award with the client

since this will clearly benefit the client and may, in some instances, avoid a viola-
tion of Rule 1.5. Unless otherwise prohibited by law, whether the client receives
more than the jury award as a result of this arrangement is a matter of private
agreement between the client and the lawyer.

Rule 5.4(a) prohibits a lawyer from sharing legal fees with a nonlawyer. As
noted in comment [1] to the rule, the prohibition is meant to protect the exercise
of a lawyer’s independent professional judgment on behalf of a client from inter-
ference by a nonlawyer with a pecuniary interest in the outcome of the represen-
tation. Sharing an attorney fee award with the client will not interfere with the
lawyer’s professional judgment on behalf of the same client and, therefore, is not
prohibited.

Inquiry  #4:
What provisions should be included in Attorney’s fee agreement with Plaintiff

to address this situation? 

Opinion  #4:
To help the client make informed decisions about the representation and to

avoid a fee dispute, the fee agreement should explain the potential availability of a
court awarded attorney fee under N.C. Gen. Stat. §6-21.1. See Rule 1.4(b) and
Rule 1.5. If the agreement provides that the lawyer will be paid an amount that is
contingent upon the amount of damages awarded to the client in a judgment, the
agreement should also set forth the basis for determining the total fee to be paid
to the lawyer if the court awards a legal fee in addition to the damage award. For
example, if the lawyer intends to take either the contingent fee amount or the
court awarded fee, whichever is greater, the fee agreement should so specify. 

2002  Formal  Ethics  Opinion  5
October 18, 2002

Retention  of  E-mmail  in  a  Client's  File
Opinion rules that whether electronic mail should be retained as a part of a

client's file is a legal decision to be made by the lawyer.

Inquiry  #1:
Attorney represented Client in a domestic matter for 18 months. Attorney

and Client exchanged e-mail messages, sometimes on a daily basis, regarding
routine issues arising in Client's custody matter. Should the e-mail messages be
retained, in either an electronic or paper format, as a part of Client's legal file?

Opinion  #1:
A lawyer must exercise his or her legal judgment when deciding what doc-

uments or information to retain in a client's file. Whether the lawyer should
retain an e-mail communication, or any other written communication or doc-
ument, in a client's file depends upon the requirements of competent repre-
sentation under the circumstances of the particular case. Rule 1.1. Competent
representation includes organized record-keeping practices that safeguard doc-
umentation and information so that the lawyer remains abreast of the status of
the case, and is adequately prepared to handle the client's matter. See Rule 1.1
cmt. [5]. Competent representation may also require the lawyer to retain suf-
ficient documentation to protect the client's interests, to provide assistance to

successor counsel, and to protect the lawyer in the event the representation of
the client is ever questioned. See generally Rule 1.16(d) and cmt. [11]. 

Inquiry  #2:
Attorney decides that an e-mail communication should be retained. The

communication may be stored in electronic format (on the computer or by
downloading the communication to a computer disk) or in a paper format by
printing the communication. May Attorney store the communication in an
electronic format or should it be printed to create a hard copy?

Opinion  #2:
A lawyer must also exercise legal judgment, subject to the duty of compe-

tent representation, when deciding which format is the most appropriate for
storing communications, documents, and information generated during the
representation of a client. See, e.g., RPC 234 (permitting the storage of inactive
client files in an electronic format). 

Inquiry  #3:
Upon termination of the representation, Client requests her file. What is

Attorney's duty with regard to production of e-mail communications generat-
ed during Client's representation?

Opinion  #3:
Rule 1.16(d) states that, upon termination of a representation, a lawyer

shall take steps as reasonably practicable to protect the client's interests, includ-
ing "surrendering papers and property to which the client is entitled." CPR 3
ruled that, when a representation is terminated, the lawyer must give the client
a copy of any document in the client's file that may be helpful to successor
counsel except personal notes and unfinished work product. If a lawyer deter-
mines that an e-mail communication (whether in electronic format or hard
copy) should be retained as a part of a client's file, at the time of the termina-
tion of the representation, the lawyer should provide the client with a copy of
the retained -e-mail communication, together with the other documents in the
client's file, subject to the limitations set forth in CPR 3.

Inquiry  #4:
Attorney saved e-mail communications relating to Client's case in a file on

his computer. Converting the e-mail communications to a paper format will
be expensive and time-consuming. Upon the termination of the representa-
tion, may Attorney give Client a computer disk containing the e-mail com-
munications (or transmit them to Client in some other electronic format) even
if Client specifically requests paper copies of the e-mail communications?

Opinion  #4:
Yes. Rule 1.16(d) requires the lawyer to take "reasonably practicable" steps

to protect the interests of the client upon termination. In light of the wide-
spread availability of computers, this standard is met if Attorney provides
Client with a computer disk containing the retained e-mail communications
or otherwise transmits them to Client in an electronic format. 

2002  Formal  Ethics  Opinion  6
January 24, 2003

Providing  Pleading  to  Unrepresented  Adverse  Party
Opinion rules that the lawyer for the plaintiff may not prepare the answer to a

complaint for an unrepresented adverse party to file pro se.

Inquiry  #1:
A lawsuit must be filed to obtain a divorce order and certain marital prop-

erty can only be divided by court order. However, other issues between divorc-
ing spouses are often resolved by agreement without filing suit. Frequently, the
parties resolve their differences amiably, through formal mediation or other-
wise, and filing suit to obtain the divorce or a property distribution order is a
mere formality.

The Ethics Committee has been asked, on a number of occasions, whether
a lawyer representing one spouse in an amiable marital dissolution may prepare
for the other, unrepresented, spouse simple responsive pleadings that admit the
allegations of the complaint. It is argued that, if this practice is allowed, the
expense of additional legal counsel will be avoided and the proceedings will be
expedited. The committee has consistently held, however, that a lawyer repre-
senting the plaintiff may not send a form answer to the defendant that admits
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the allegations of the divorce complaint nor may the lawyer send the defendant
an “acceptance of service and waiver” form waiving the defendant’s right to
answer the complaint. CPR 121, CPR 125, CPR 296. The basis for these
opinions is the prohibition on giving legal advice to a person who is not repre-
sented by counsel. See also RPC 165 (lawyer may not prepare a pleading that
appears to represent the position of the adverse party). 

Rule 2.2 allows a lawyer to act as an intermediary between clients with
potentially conflicting interests provided certain conditions are met. Rule 2.2
seems to permit the conduct prohibited in the ethics opinions cited in the pre-
ceding paragraph. If the conditions in Rule 2.2 are satisfied, may a lawyer act
as the intermediary for divorcing spouses and, in this capacity, prepare the
divorce pleadings and appear as counsel of record for both parties?

Opinion  #1:
No, one lawyer may not appear in court as legal counsel for opposing par-

ties no matter how “friendly” the lawsuit. See Rule 1.7, Cmt. [8]. 

Inquiry  #2:
Assume that the conditions for intermediation between divorcing spouses

are satisfied and that the lawyer has been representing both spouses on non-lit-
igation matters. May the lawyer draft the pleadings for both parties but give an
unsigned pleading to one party (presumably the defendant) who will appear in
the litigation pro se?

Opinion  #2:
No. The pro se client may be confused about the extent of the lawyer’s rep-

resentation in the litigation. The pro se client must be treated as an unrepre-
sented person under Rule 4.3

Inquiry  #3:
A lawyer represents only the husband in a domestic dissolution. However,

the wife agrees to the divorce and the parties are on amiable terms. The wife is
unrepresented and does not want to incur the expense of hiring a lawyer to rep-
resent her. May the lawyer prepare a waiver or an answer admitting the allega-
tions of the divorce complaint and give the pleading to the wife to sign and file
pro se?

Opinion  #3:
No. See CPR 121, CPR 125, CPR 296, and RPC 165.

2002  Formal  Ethics  Opinion  7
January 24, 2003

Disclosure  of  Deceased  Client’s  Confidences  in  a  Will  Contest  Proceeding
Opinion clarifies RPC 206 by ruling that a lawyer may reveal the relevant con-

fidential information of a deceased client in a will contest proceeding if the attor-
ney/client privilege does not apply to the lawyer’s testimony.

Inquiry:
RPC 206 rules that a lawyer may disclose the confidential information of a

deceased client to the personal representative of the deceased client’s estate but
not to the heirs of the estate. The opinion relies upon the duty of confiden-
tiality which continues after the death of a client. That duty prohibits the
lawyer from revealing the client’s confidences unless the disclosure is allowed by
the exceptions to the duty of confidentiality set forth the Rules of Professional
Conduct. (At the time of the adoption of RPC 206, the confidentiality rule
was Rule 4. During the revision of the rules in 1997, the confidentiality rule
was renumbered as Rule 1.6.) The opinion states:

[A] lawyer may reveal confidential information of a deceased client if the
disclosure was impliedly authorized by the client during the client’s lifetime
as necessary to carry out the goals of the representation. Rule 4(c)(1) [now
Rule 1.6(d)(1)]. It is assumed that a client impliedly authorizes the release
of confidential information to the person designated as the personal repre-
sentative of his estate after his death in order that the estate might be prop-
erly and thoroughly administered.
RPC 206 does not address whether the lawyer for a deceased client may tes-

tify in a will contest or other litigation about the distribution of the decedent’s
estate if such testimony will require the disclosure of client confidences. May
the lawyer for a deceased client testify in such litigation?

Opinion:
Yes, if the personal representative calls the lawyer as a witness in the will

contest, the lawyer may testify because the personal representative consents to
the disclosure. See Rule 1.6(d)(2). Rule 1.6(d)(3) also permits a lawyer to dis-
close client confidences if required by law or court order. If someone other than
the personal representative calls the lawyer as a witness, the lawyer may testify
to relevant confidential information of the deceased client if the lawyer deter-
mines that the attorney/client privilege does not apply as a matter of law or the
court orders the lawyer to testify on this basis.

RPC 206 continues to be an appropriate application of the duty of confi-
dentiality as set forth in Rule 1.6 of the Revised Rules of Professional Conduct
and is not changed by this opinion.

2002  Formal  Ethics  Opinion  8
January 24, 2003

Direct  Contact  with  Lawyer  Appointed  Guardian  Ad  Litem  for  Minor  Plaintiff
Opinion rules that a lawyer who is appointed the guardian ad litem for a minor

plaintiff in a tort action and is represented in this capacity by legal counsel, must be
treated by opposing counsel as a represented party and, therefore, direct contact with
the guardian ad litem, without consent of counsel, is prohibited.

Inquiry  #1:
An action alleging medical malpractice was brought on behalf of Child,

who was injured, and Child’s Mother and Father. Plaintiff-Attorneys represent
Child, Mother, and Father. The defendants are represented by Defense-
Attorneys. A private lawyer (Guardian Ad Litem) was appointed by the court
to serve as guardian ad litem for the minor. At mediation, Defense-Attorneys
asked to meet privately with Guardian Ad Litem to discuss Child’s case.
Plaintiff-Attorneys denied the request, maintaining that Guardian Ad Litem is
their client and, pursuant to Rule 4.2(a) of the Rules of Professional Conduct,
Defense-Attorneys may not communicate with their represented client with-
out their consent. Defense-Attorneys contend that, as a lawyer, Guardian Ad
Litem “represents” Child and, therefore, has a professional responsibility to
exercise independent professional judgment on behalf of Child, which includes
making an independent inquiry of Defense-Attorneys’ proposals and positions.
Defense-Attorneys further contend that Plaintiff-Attorneys may not interfere
with Guardian Ad Litem’s decision on whether to communicate privately with
Defense-Attorneys.

If a guardian ad litem is a lawyer, is he or she still a client represented by
counsel for the purposes of Rule 4.2, thus prohibiting direct contact by oppos-
ing counsel without consent of the guardian ad litem’s lawyer?

Opinion  #1:
Rule 17(a) and (b) of the North Carolina Rules of Civil Procedure require

an action to be brought by the “real party in interest” and, in the case of a
minor, by a general guardian or, if there is none, by an appointed guardian ad
litem. As a party, the guardian ad litem may choose to be represented by legal
counsel and permit legal counsel to make decisions about the strategy for the
litigation. See Rule of Professional Conduct 1.2, cmt. [1] (“In questions of
means, the lawyer should assume responsibility for technical and legal tactical
issues….”). The fact that the guardian ad litem is a lawyer does not make him
or her co-counsel for the purpose of litigating the case. Therefore, opposing
counsel must comply with Rule 4.2 and respect the decision of the guardian ad
litem’s trial counsel to deny a request to communicate privately with their
client, the guardian ad litem. 

The role and responsibilities of a guardian ad litem are established by the
court making the appointment as well as by statute and case law. See, e.g.,
N.C.G.S. 1A-1, Rule 17; Satler v. Purser, 12 NC App 206, 182 SE 2d 850
(1971). These remain the same whether the person appointed is a lawyer or
not. Nevertheless, if a lawyer is appointed, he or she must fulfill the responsi-
bilities of the guardian ad litem in a manner that is consistent with the require-
ments of the Rules of Professional Conduct. This means that the lawyer must
be honest, avoid conflicts of interest, and exercise professional judgment in
making decisions about matters that are within the purview of the guardian ad
litem such as whether a settlement proposal should be accepted.
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Inquiry  #2:
If separate legal counsel represents a guardian ad litem who is a lawyer, is

the guardian ad litem entitled to a court-awarded attorney’s fee?

Opinion  #2:
Whether a guardian ad litem who is a lawyer is entitled to a court-awarded

fee is a question for the court and not for the Ethics Committee. See Rule
.0102(g) of the Procedures for Ruling on Questions of Legal Ethics, 27
N.C.A.C. 1D, Section .0100 (Ethics Committee generally does not respond to
inquiries that seek opinions on issues of law).

2002  Formal  Ethics  Opinion  9
January 24, 2003 

Delegation  to  Nonlawyer  Assistant  of  Certain  Tasks  Associated  with  a
Residential  Real  Estate  Transaction

Opinion rules that a nonlawyer assistant supervised by a lawyer may identify to
the client who is a party to such a transaction the documents to be executed with
respect to the transaction, direct the client as to the correct place on each document
to sign, and handle the disbursement of proceeds for a residential real estate trans-
action, even though the supervising lawyer is not physically present.

Introduction:
The North Carolina State Bar was asked to reconsider Formal Ethics

Opinions 2001-4 and 2001-8. These opinions, together with Formal Ethics
Opinion 99-13, rule that competent legal practice requires the physical pres-
ence of the lawyer at the closing conference for both a purchase and a refi-
nancing of residential real estate.

This opinion is issued after full consideration and investigation of the issues
raised by the entities requesting the review. The opinion supersedes Formal
Ethics Opinions 99-13, 2001-4, and 2001-8 to the extent that they are incon-
sistent with the conclusions expressed herein.

Inquiry:
In connection with a residential real estate transaction, a lawyer is retained

to ensure that the documents are properly executed and that the loan and sale
proceeds are properly distributed, in addition to other services, if any, that the
lawyer is retained to provide. May the lawyer assign to a nonlawyer assistant the
tasks of presiding over the execution of the documents and the disbursement
of the closing proceeds necessary to complete the transaction?

Opinion:
Yes. The lawyer may delegate the direction of the execution of the docu-

ments and disbursement of the closing proceeds to a nonlawyer who is super-
vised by the lawyer provided, however, the nonlawyer does not give legal advice
to the parties. 

As is the case with any task that a lawyer delegates to a nonlawyer, compe-
tent practice requires that the lawyer determine that delegation is appropriate
after having evaluated the complexity of the transaction, the degree of difficul-
ty of the particular task, the training and ability of the nonlawyer, the client’s
sophistication and expectations, and the course of dealings with the client. Rule
1.1 and Rule 5.3.

When and how to communicate with clients in connection with the exe-
cution of the closing documents and the disbursement of the proceeds are deci-
sions that should be within the sound legal discretion of the individual lawyer.1

Therefore, the requirement of the physical presence of the lawyer at the execu-
tion of the documents, as promulgated in Formal Ethics Opinions 99-13,
2001-4, and 2001-8, is hereby withdrawn. A nonlawyer supervised by the
lawyer may oversee the execution of the closing documents and the disburse-
ment of the proceeds even though the lawyer is not physically present.
Moreover, the execution of the documents and the disbursement of the pro-
ceeds may be accomplished by mail, by e-mail, by other electronic means, or
by some other procedure that would not require the lawyer and the parties to
be physically present at one place and time. Whatever procedure is chosen for
the execution of the documents, the lawyer must provide competent represen-
tation and adequate supervision of any nonlawyer providing assistance. Rule
1.1, Rule 5.3, and Rule 5.5. 

In considering this matter, the State Bar received strong evidence that it is
in the best interest of the consumer (the borrower) for the lawyer to be physi-

cally present at the execution of the documents.2 This ethics opinion should
not be interpreted as implying that the State Bar disagrees with that evidence.

Endnotes
1. It is already common for lawyers, exercising their sound legal discretion, to delegate to

their nonlawyer assistants certain other tasks in connection with a residential real estate
transaction, such as the search of the public records and the recording of documents.

2. Transcript of the investigatory meeting of the Special Committee on Real Estate
Closings, June 7, 2002. The transcript of the evidence received at the meeting is avail-
able from the North Carolina State Bar upon request.

2003  Formal  Ethics  Opinion  1  
April 18, 2003

Representation  of  a  General  Contractor  and  Surety  
Opinion rules that a lawyer must withdraw from joint representation of a general

contractor and a surety if a position advanced on behalf of the general contractor is friv-
olous, for the purpose of delay or interferes with a legal duty owed by the surety to the
claimant.

Inquiry:
In North Carolina, a general contractor working on a public project in excess

of a certain amount must acquire performance and payment bonds executed by
one or more surety companies. The payment bond serves to protect subcontrac-
tors and materialmen providing labor, equipment, materials, and supplies for use
on public projects. If a general contractor fails to pay a subcontractor or a sub-
contractor fails to pay a supplier, either the subcontractor or the supplier may
make a claim against the general contractor’s bond. The surety will respond to a
demand by requesting a proof or affidavit of claim with supporting documenta-
tion. The surety will also reserve its right to assert any defenses available to the gen-
eral contractor. Without action by the general contractor to tender a defense, the
surety will ordinarily pay the claim.

A supplier advances a payment bond claim for materials supplied to a sub-
contractor for use on a public project. The supplier has provided the surety with
documentation including invoices and delivery tickets clearly indicating that the
materials were delivered to the project. The subcontractor disappears. The gener-
al contractor has paid the subcontractor in full for the project. According to the
law, this does not abrogate the payment bond claim, so the general contractor is
obligated to pay twice. If the general contractor allows the surety to pay, the sure-
ty will look to the general contractor for indemnification.

The general contractor gives notice that it is tendering a defense on behalf of
itself and the surety. Discussions between the surety and the claimant cease. The
claimant files a complaint to perfect the bond claim. The complaint names the
subcontractor, the general contractor, and the surety as defendants who are joint-
ly and severally liable for the debt.

The surety has an obligation to the claimant, absent valid defenses, timely to
resolve a payment bond claim. The general contractor does not have any valid
defenses under the law, but wants to delay the proceeding to avoid payment.
Under these circumstances, may one lawyer represent both the surety and the gen-
eral contractor in defense of the claim?

Opinion:
Ordinarily, the interests of the surety and the general contractor will be aligned

in defending a payment bond claim. However, the lawyer has an obligation to
assert only valid defenses to the claims asserted and to avoid unnecessary delay in
the proceedings. Rule 3.1 and Rule 3.2. The lawyer should explain these duties to
both parties at the outset. If the general contractor insists upon a course of con-
duct that would violate the Rules of Professional Conduct, the lawyer must with-
draw from the joint representation and advise both the general contractor and the
surety to obtain separate counsel. See Rule 1.7(b). 

Similarly, if the lawyer believes that an appropriate defensive action taken on
behalf of the general contractor would interfere with a legal duty the surety owes
to the claimant/supplier, such that the surety could be exposed to a bad faith claim,
a conflict arises. In this situation, the lawyer must withdraw from the representa-
tion of both parties and may only continue with the representation of the general
contractor with the consent of the surety. Rule 1.9(a).
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2003  Formal  Ethics  Opinion  2
October 24, 2003

Responding  to  Opposing  Counsel’s  Mental  Health  Problem
Opinion rules that a lawyer must report a violation of the Rules of

Professional Conduct as required by Rule 8.3(a) even if the lawyer’s unethical
conduct stems from mental impairment (including substance abuse).

Inquiry  #1:
Attorney A and Attorney B represent opposing parties in a legal matter.

Attorney A’s behavior has led Attorney B to suspect that Attorney A has a
serious mental health problem (or possible substance abuse problem) that
may be interfering with the representation of Attorney A’s client. May
Attorney B report her concerns directly to Attorney A’s client?

Opinion  #1:
No, Rule 4.2(a) prohibits communications about the representation

with a person a lawyer knows is represented by another lawyer unless the
other lawyer consents. There is no exception in the rule for reporting con-
cerns about a lawyer’s mental competency to the opposing party.

Inquiry  #2:
May Attorney B take advantage of Attorney A’s erratic behavior for the

benefit of her client? What if her client instructs her to do this?

Opinion  #2:
Although a lawyer must competently and diligently represent her clients,

she does not have a duty to press every advantage for a client particularly
when such conduct is inconsiderate or repugnant. The client establishes the
legal objectives of the representation, but the lawyer is primarily responsible
for choosing the means by which those objectives are obtained. As noted in
Rule 1.2(a)(2), a lawyer does not violate the duty to abide by the client’s
decisions relative to the objectives of the representation, “…by avoiding
offensive tactics, or treating with courtesy and consideration all persons
involved in the legal process.” 

A lawyer may resolve the conflict between the duty of competent repre-
sentation and the desire not to take advantage of the impaired lawyer by
making a confidential report to the Lawyer Assistance Program (LAP) of the
State Bar and/or seeking the court’s oversight when appropriate. If the client
is insistent and the client-lawyer relationship is no longer functional because
of the disagreement about tactics, the lawyer may withdraw from the repre-
sentation pursuant to Rule 1.16(b)(4).

Inquiry  #3:
Is Attorney B required to report her observations about Attorney A’s

mental health to the State Bar or other authority?

Opinion  #3:
No, reporting to the State Bar is not required unless a lawyer has knowl-

edge of an actual violation of the Rules of Professional Conduct by the other
lawyer. Specifically, Rule 8.3(a) requires a lawyer “who knows that another
lawyer has committed a violation of the Rules of Professional Conduct that
raises a substantial question as to that lawyer’s honesty, trustworthiness, or
fitness as a lawyer in other respects [to] inform the North Carolina State Bar
or the court having jurisdiction over the matter.” The Preamble to the Rules
of Professional Conduct, Rule 0.1, cmt. [6], on the other hand, underscores
a lawyer’s obligations to the legal system and would encourage the lawyer to
communicate the situation of a distressed lawyer to LAP.

Inquiry  #4:
If Attorney B does not have knowledge that Attorney A has violated the

Rules of Professional Conduct, may she report her observations about
Attorney A’s mental health to LAP or other lawyer assistance program
approved by the State Bar?

Opinion  #4:
Yes, Attorney B may report, and professionalism would encourage her to

communicate her observations about Attorney A’s mental health to an
approved lawyer assistance program without regard to whether she had
knowledge of a violation of the Rules of Professional Conduct by Attorney
A. See, e.g., Rule 1.6(b); see also, 27 N.C.A.C. 1D, Rule .0613 of the Rules

Governing the Lawyer Assistance Program.

Inquiry  #5:
Attorney A’s representation of his client is clearly incompetent in viola-

tion of Rule 1.1 of the Rules of Professional Conduct. Is Attorney B
required to report this conduct to the State Bar? Will a report to LAP satis-
fy the reporting requirement? 

Opinion  #5:
Attorney B must report to the State Bar, or a court having jurisdiction,

any violation of the Rules that raises a substantial question about another
lawyer’s fitness to practice law. A lawyer’s violation of the duty of competent
representation, set forth in Rule 1.1, may raise a substantial question about
a lawyer’s fitness to practice law and, therefore, be sufficient to trigger the
reporting requirement under Rule 8.3(a). 

If a disclosure of client confidential information is necessary to make the
report, the client’s consent must be obtained. Rule 8.3(c). Whether the opposing
counsel’s conduct alone constitutes confidential client information is debatable.
See Rule 1.6(a). The clear incompetence of opposing legal counsel may afford an
apparent advantage to Attorney B’s client in the matter at hand, and reporting
(and thereby possibly terminating) such incompetent representation arguably
would be contrary to the client’s interests. However, the termination of a some-
what conjectural individual advantage gained through the obvious incompetence
of opposing counsel is not the kind of detriment to the client that would nor-
mally preclude reporting particularly when the failure to report may produce dis-
proportionate future harm to current and future clients of Attorney A. 

The report of misconduct should be made to the Grievance Committee
of the State Bar if a lawyer’s impairment results in a violation of the Rules
that is sufficient to trigger the reporting requirement. The lawyer must be
held professionally accountable. See, e.g., Rule .0130(e) of the Rules on
Discipline and Disability of Attorneys, 27 N.C.A.C. 1B, Section .0100
(information regarding a member’s alleged drug use will be referred to LAP;
information regarding the member’s alleged additional misconduct will be
reported to the chair of the Grievance Committee).

Making a report to the State Bar, as required under Rule 8.3(a), does not
diminish the appropriateness of also making a confidential report to LAP.
The bar’s disciplinary program and LAP often deal with the same lawyer
and are not mutually exclusive. The discipline program addresses conduct;
LAP addresses the underlying illness that may have caused the conduct.
Both programs, in the long run, protect the public interest.

Inquiry  #6:
Another lawyer in Attorney B’s law firm is demonstrating mental health

problems that may be affecting the representation of his clients. What duty
does Attorney B have to notify the lawyer’s clients? What duty does
Attorney B have to report this conduct to LAP or the State Bar?

Opinion  #6:
Attorney B should intervene to assist the lawyer and to avoid harmful

consequences to the lawyer’s clients. See, e.g., Rule 5.1(a). Such intervention
may include, if necessary, notifying the clients and switching their repre-
sentation to another lawyer in the firm. Rule 4.2 does not prohibit direct
communications with the clients of other lawyers in a firm. 

For a discussion of reporting another lawyer’s mental health problem to
LAP or the State Bar, see opinions #3, #4, and #5 above.

Inquiry  #7:
Attorney X attends a LAP support group meeting that Attorney A is

attending. During the meeting, Attorney A discloses conduct that is other-
wise reportable to the State Bar pursuant to Rule 8.3(a). Is Attorney X
required to report this conduct to the State Bar?

Opinion  #7:
No. 2001 Formal Ethics Opinion 5 holds that disclosures made by a

lawyer during a LAP support group meeting are confidential and not
reportable to the State Bar under Rule 8.3. 
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2003  Formal  Ethics  Opinion  3
October 24, 2003

Advertising  Membership  in  Organization  with  Self-LLaudatory  Title
Opinion rules that a lawyer may advertise that he is a member of an organ-

ization with a self-laudatory title, provided it is a legitimate, disinterested
organization with objective and verifiable standards for admission.

Inquiry:
Attorney would like to run an advertisement in the yellow pages that will

include the following statement:
Member, Million Dollar Advocates Forum. Membership is limited to
successful trial lawyers who have demonstrated exceptional skill,
experience, and excellence in advocacy by achieving a trial verdict,
award, or settlement in the amount of One Million Dollars or more.
The advertisement would also state, “We do not represent that similar

results will be achieved in your case. Each case is different and must be eval-
uated separately.”

May Attorney advertise his services in this way under the Rules of
Professional Conduct?

Opinion:
Yes, provided advertising membership in such an organization does not

violate Rule 7.1. Rule 7.1 prohibits a lawyer from making a false or mis-
leading communication about the lawyer or the lawyer’s services. A com-
munication is misleading if it creates unjustified expectations about the
results a lawyer can achieve or makes a comparison with the services of
another lawyer that cannot be factually substantiated. See Rule 7.1(a)(2) and
(3). Information about a lawyer’s verdict record can be misleading if it is not
provided in context. See 99 FEO 7 and 2000 FEO 1. Therefore, to avoid a
misleading communication, a lawyer may only advertise his membership or
participation in an organization with a self-laudatory name or designation
if the following conditions are satisfied: 1) the organization has strict, objec-
tive standards for admission that are verifiable and would be recognized by
a reasonable lawyer as establishing a legitimate basis for determining
whether the lawyer has the knowledge, skill, experience, or expertise indi-
cated by the designated membership; 2) the standards for membership are
explained in the advertisement or information on how to obtain the mem-
bership standards is provided in the advertisement; 3) the organization has
no financial interest in promoting the particular lawyer; and 4) the organi-
zation charges the lawyer only reasonable membership fees. Moreover, when
the membership information may create unjustified expectations, such as
the expectation that a lawyer obtains a million dollar verdict in every case,
a disclaimer, similar to the one in this inquiry, must be included in the
advertisement. Whether Million Dollar Advocates Forum satisfies these
conditions must be determined by Attorney prior to the publication of the
advertisement. 

2003  Formal  Ethics  Opinion  4
July 25, 2003

Communicating  with  a  Represented  Person  through  an  Agent
Opinion rules that a lawyer may not proffer evidence gained during a private

investigator’s verbal communication with an opposing party known to be repre-
sented by legal counsel unless the lawyer discloses the source of the evidence to the
opposing lawyer and to the court prior to the proffer.

Inquiry  #1:
Attorney represents the employer and the workers’ compensation carrier

in a workers’ compensation case filed by Plaintiff, an injured employee.
Attorney knows that Plaintiff is represented by legal counsel. Attorney hired
a private investigator to watch Plaintiff to see if Plaintiff engaged in any phys-
ical activity indicating that he is not injured to the extent that he claims.
Attorney instructed the private investigator not to engage Plaintiff in conver-
sation. During the surveillance, the investigator ignored Attorney’s instruc-
tions and engaged Plaintiff in a conversation about a motel property located
next to Plaintiff ’s property. As a pretext for the communication, the investi-
gator told Plaintiff he was interested in purchasing the motel property.

During the conversation, Plaintiff stated that he was repairing the motel
property from storm damage. The investigator’s observations of Plaintiff dur-
ing the remainder of the surveillance, without further verbal contact with
Plaintiff, indicate that Plaintiff is physically able to work. 

May Attorney proffer the private investigator’s testimony about his con-
versation with Plaintiff as evidence in the workers’ compensation trial?

Opinion  #1:
Rule 4.2(a) of the Rules of Professional Conduct (2003) prohibits a

lawyer from communicating about the subject of the representation with a
person the lawyer knows to be represented by another lawyer in the matter
unless the other lawyer consents or the communication is authorized by law.
A lawyer may not do through an agent that which the lawyer is prohibited by
the Revised Rules of Professional Conduct (2003) from doing himself. See
Rule 5.3.

The Ethics Committee declines to opine on the admissibility of evidence.
However, to discourage unauthorized communications by an agent of a
lawyer and to protect the client-lawyer relationship, the lawyer may not prof-
fer the evidence of the communication with the represented person, even if
the lawyer made a reasonable effort to prevent the contact, unless the lawyer
makes full disclosure of the source of the information to opposing counsel
and to the court prior to the proffer of the evidence. See Rule 3.3, Rule 4.1,
and ABA Comm. On Ethics and Professional Responsibility, Formal Op. 95-
396 (1995).

Inquiry  #2:
If the information gained from the investigator’s conversation with

Plaintiff may not be used at trial, may Attorney still offer the evidence gained
through the investigator’s visual observations of Plaintiff?

Opinion  #2:
Yes. Visual observation is not a direct contact or communication with a

represented person and does not violate Rule 4.2(a).

2003  Formal  Ethics  Opinion  5
July 25, 2003

Participating  in  Misrepresentation  of  Prior  Record  Level  in  Sentencing

Proceeding
Opinion rules that neither a defense lawyer nor a prosecutor may participate

in the misrepresentation of a criminal defendant’s prior record level in a sentenc-
ing proceeding even if the judge is advised of the misrepresentation and does not
object.

Introduction:
Chapter 15A, Article 81B of the North Carolina General Statutes pro-

vides for the structured sentencing of persons convicted of crimes (the
“Structured Sentencing Act”). The Act requires the court to sentence an
offender to a term of imprisonment within the range specified in the Act for
the class of offense and the offender’s prior record level. See N.C. Gen. Stat.
§15A-1340.13 and §15A-1340.20. An offender’s prior record level is deter-
mined by the calculation of points assigned, by statute, to various kinds of
convictions. See N.C. Gen. Stat. §15A-1340.14 and §15A-1340.21. 
Inquiry  #1:

Lawyer represents Defendant who is convicted of a crime. At the sen-
tencing hearing, Prosecutor gives the court a sentencing worksheet showing a
prior record level for Defendant. Lawyer knows that the worksheet does not
include some prior convictions from other jurisdictions that would increase
Defendant’s point level. Defendant and Lawyer did not criminally or fraud-
ulently conceal the prior convictions. When the court asks Lawyer, “Do you
stipulate to the prior record level as shown on the worksheet,” may Lawyer
respond, “The State has the burden of proof to establish the defendant’s prior
record?”

Opinion  #1:
Yes. Formal Ethics Opinion 98-5 rules that a defense lawyer may remain

silent while the prosecutor presents an inaccurate driving record to the court
provided the lawyer and the client did not criminally or fraudulently misrep-
resent the driving record to the prosecutor or the court. 
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Inquiry  #2:
Prosecutor and Lawyer are negotiating a plea for Defendant #2.

Prosecutor is unwilling to reduce the charge but she is willing to leave some
of Defendant’s prior convictions off of the worksheet. This will reduce the
prior record level and thereby reduce Defendant #2’s exposure to active prison
time. Defendant #2 instructs Lawyer to accept the plea offer. At the plea hear-
ing, Prosecutor tenders a sentencing worksheet to the court that does not
include some of Defendant #2’s prior convictions. The court asks Lawyer to
stipulate to the worksheet. May Lawyer do so? May Lawyer respond by telling
the court that the prosecutor has the burden of proof?

Opinion  #2:
No. Both the prosecutor and the defense lawyer are required by the duties

of honesty and candor to the tribunal to disclose to the court all the materi-
al terms of the negotiated plea. RPC 152; Rule 3.3(b) of the Revised Rules of
Professional Conduct (2003). 

Inquiry  #3:
Would the response to inquiry #2 be different if the judge was advised and

agreed that Defendant #2’s prior record level would exclude some of
Defendant’s known prior convictions?

Opinion  #3:
No. Prosecutor and Lawyer may not collude with the judge to avoid the

requirements of the Structured Sentencing Act. Such conduct violates Rule
8.4 (c) because it involves dishonesty and misrepresentation. It also violates
the prohibitions in Rule 8.4(d) and (f ) on conduct that is prejudicial to the
administration of justice and on knowingly assisting a judge to violate the
rules of judicial conduct or other law.

2003  Formal  Ethics  Opinion  6  
July 25, 2003

Contracting  with  Professional  Employer  Organization  to  Handle  Human

Resources,  Payroll,  and  Other  Functions  for  Law  Firm
Opinion rules that a law firm may contract with a professional employer

organization (PEO) to perform human resources, payroll, and other non-opera-
tional employment functions, including the employment of the lawyers of the
firm, provided the PEO does not control or influence the lawyers’ exercise of
independent professional judgment. 

Inquiry:
A professional employer organization (PEO), as described in N.C. Gen.

Stat. §58-89-5(6) and (8), provides a small business with an alternative to the
traditional employment relationship between a company and its workers. An
employer that enters into a service agreement with a PEO agrees that human
resource, payroll, and other non-operational employment functions will be
“outsourced” to the PEO. The PEO becomes the employing unit of the client
company’s workers. The service agreement typically obligates the PEO to pay
the employees, pay and withhold payroll taxes, maintain workers’ compensa-
tion coverage, provide employee benefit programs, establish protocols for
consistent administration of human resource complaints, and provide work-
site safety guidance. However, the worksite employees continue to be employ-
ees of the client company for all operational purposes. The client company
continues to supervise and direct its core business operations and the employ-
ees who are operating the company. The PEO does not assume responsibili-
ty for the client company’s business, does not direct or supervise the work,
and does not participate in the profit and losses of the client company. The
PEO’s compensation is calculated as a percentage of payroll cost. The com-
pensation is not related to the client company’s operational income or the
outcome of a client company’s business transactions. 

Formal Ethics Opinion 2001-2 ruled that there is no prohibition on a law
firm entering into a contract with a management company to employ the
nonlawyers in the firm, in the same manner as a PEO, provided the lawyers
in the law firm can continue to fulfill their ethical duties, including the duty
to exercise independent professional judgment, the duty to protect client
property, and the duty to maintain client confidences. The opinion did not
consider whether such an arrangement would be permissible if the employ-
ment of the firm’s lawyers, as well as its nonlawyers, is outsourced.

To maximize efficiency and the economic benefit to a law firm, the entire
employment function, including the employment of lawyers and nonlawyers,
should be outsourced to the PEO. The PEO would not supervise or interfere
with the law practice of the lawyers. The lawyers would be employees of the
PEO only for payroll, tax reporting, benefit plans, workers’ compensation,
and other human resource-related functions. The compensation paid to the
lawyers in the firm would be determined by the agreement between the
lawyers who own or manage the firm. Is this arrangement prohibited by the
Revised Rules of Professional Conduct (2003)?

Opinion:
Rule 5.4(a) of the Revised Rules of Professional Conduct (2003) prohibits

sharing legal fees with a nonlawyer and Rule 5.4(d) prohibits a lawyer from
practicing in a professional corporation or association if a nonlawyer has the
right to direct or control the professional judgment of a lawyer. As noted in
comment [2], Rule 5.4 expresses the “traditional limitations on permitting a
third party to direct or regulate the lawyer’s professional judgment in render-
ing legal services to another.” 

There is no specific prohibition in the Rules on the arrangement
described in this inquiry. Provided the PEO does not control, seek to influ-
ence, or interfere with the lawyers’ exercise of professional judgment and the
compensation paid to the PEO is a percentage of the payroll costs and not a
percentage of the legal fees earned by the firm, the employment outsourcing
arrangement described in this inquiry does not violate Rule 5.4. Moreover, if
the law firm retains complete control of the legal practice, there should be no
problems with conflicts of interest, protecting client property that is entrust-
ed to the firm, or maintaining client confidentiality. See, e.g., 2001 FEO 2.

2003  Formal  Ethics  Opinion  7
January 16, 2004

Preparation  of  Power  of  Attorney  for  Principal  Upon  Request  of  Prospective

Attorney-iin-FFact
Opinion rules that a lawyer may not prepare a power of attorney for the bene-

fit of the principal at the request of another individual or third-party payer with-
out consulting with, exercising independent professional judgment on behalf of, and
obtaining consent from the principal. 

Inquiry  #1:
Adult Child asks Attorney to prepare a durable power of attorney for her

father to execute. No explanation is given as to why the father is not present to
make the request. Adult Child has asked that specific powers be included in
document, including the power to transfer to her, as Attorney-in-Fact, title to
any of her father’s assets. Adult Child asks that the document contain the con-
dition that it will be effective upon its execution by her father. Adult Child will
take the Power of Attorney to her father to execute. She does not want the doc-
ument to contain provisions whereby witnesses can attest to either her father’s
capacity or whether he is under undue influence at the time he executes the
document. Adult Child is ready to write out a check for the fee.

May Attorney draft the power of attorney?

Opinion  #1:
Yes, but not based solely on the instructions of Adult Child. Attorney must

clarify that she represents the father and, therefore, has certain duties to the
father as a client. When a lawyer is engaged by a person to render legal servic-
es to another person, the lawyer may not allow the third party to direct or reg-
ulate the lawyer’s professional judgment in rendering such legal services. Rule
5.4(c). Similarly, Rule 1.8(f) provides that when a lawyer’s services are being
paid for by someone other than the client, the lawyer may not accept the com-
pensation unless the client gives informed consent, there is no interference with
the lawyer’s independence of professional judgment or with the client-lawyer
relationship, and confidential information relating to the representation of the
client is protected. Competent representation of the father in this situation
requires an independent consultation with the father to obtain his informed
consent to the representation and to determine whether he wants or needs the
power of attorney and, if so, who should be appointed attorney-in-fact and
what powers should be granted to that person. For guidance on the represen-
tation of a client who may have diminished capacity, see Rule 1.14.

The situation described in this inquiry is distinguishable from a commer-
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cial or business transaction in which the lawyer is engaged by one person to
prepare a power of attorney for execution by another person. Frequently, the
power of attorney names the person requesting the legal services as the attor-
ney-in-fact. If the document is being prepared to facilitate a specific task for the
benefit of this person, such as the transfer of stock or real estate, the lawyer rep-
resents the person requesting the legal services and does not represent the sig-
natory on the power of attorney. Thus, the purpose and goals of the engage-
ment determine the identity of the client, not the signatory on the document
prepared by the lawyer. 

A lawyer may be asked by a client to prepare a document for the signature
of a third party under circumstances that give rise to a reasonable belief that the
client may be using the lawyer’s services for an improper purpose such as actu-
al or constructive fraud or the exertion of undue influence. If so, the lawyer
may not assist the client and must decline or withdraw from the representation.
Rule 1.2(d) and Rule 1.16(a)(1).

Inquiry  #2  (facts  are  unrelated  to  facts  in  Inquiry  #1):
Mom is elderly and, although she lives on her own, depends upon the assis-

tance of Daughter, her adult child. Although Daughter believes Mom’s mental
and physical capacities are diminishing and that Mom can no longer care for
herself in her own home, Mom’s mental competency is not the immediate
issue. Daughter contacts Attorney, stating that she is doing so “on Mom’s
behalf” to have Daughter appointed as Mom’s attorney-in-fact and for assis-
tance placing Mom in a nursing home. Daughter asked for a consultation at
which Mom will not be present.

May Attorney meet with Daughter alone and, if so, who will be the client,
Daughter or Mom?

Opinion  #2:
Attorney may meet with Daughter alone to discuss the representation.

However, because the purpose of the representation is to benefit Mom, Mom
is the client. See Opinion #1. Attorney must explain to Daughter, in a timely
and clear manner, that Attorney represents Mom and does not represent
Daughter. Rule 4.3. Further, Attorney must inform Daughter that, in the event
Mom and Daughter become antagonistic, Attorney will continue to represent
only Mom and any information provided to Attorney by Daughter may be
used to further the representation of Mom. 

Inquiry  #3:
May Attorney represent both Mom and Daughter?

Opinion  #3:
Yes, however, because the representation of one of the clients may be mate-

rially limited by Attorney’s responsibilities to the other client, Attorney must
satisfy the conditions of Rule 1.7(b) before asking the clients to consent to the
joint representation. In particular, Attorney must be able to make a reasonable
determination that she can provide competent and diligent representation to
each affected client and she must provide sufficient information about the
potential conflict to obtain Mom’s and Daughter’s informed consents. Their
consents must be confirmed in writing. Rule 1.7(b)(1) and (4). 

In a family situation such as this, a lawyer may readily determine that the
parties are working together for a common goal that is in the best interest of
the elderly parent. However, these situations are fraught with the potential for
abuse of the elderly client or conflicts between the relative’s goal for the repre-
sentation (e.g., putting Mom in a nursing home) and the parent’s goal (e.g.,
independent living). In the current situation, for example, Attorney must
advise Mom that she can choose anyone to be the attorney-in-fact and is not
required to name Daughter.

Comment [29] to Rule 1.7 offers these cautionary words: 
In considering whether to represent multiple clients in the same matter, a
lawyer should be mindful that if the common representation fails because
the potentially adverse interests cannot be reconciled, the result can be
additional cost, embarrassment and recriminations . . . Moreover, because
the lawyer is required to be impartial between commonly represented
clients, representation of multiple clients is improper when it is unlikely
that impartiality can be maintained. Generally, if the relationship between
the parties has already assumed antagonism, the possibility that the clients’
interests can be adequately served by common representation is not very
good.

Inquiry  #4:
Would the following disclosure and consent form satisfy the requirements

of Opinion #2?
I, [Daughter], understand that Attorney does not represent me regarding
issues that concern my mother. I understand that Attorney may be repre-
senting my mother after Attorney meets with her. I also understand that
whatever I say to Attorney may be used against my interests by Attorney in
her representation of my mother. I understand I could hire my own lawyer
and I have chosen not to do so. I have read this document and understand
its contents.

Opinion  #4:
Yes.

Inquiry  #5:
Daughter signs the disclosure form described in Inquiry #4. Mom refuses

to move to a nursing home and Daughter brings a guardianship proceeding.
May Daughter’s statements to Attorney in the initial interview be used by
Attorney to defend Mom’s competency in the guardianship proceeding
brought by Daughter?

Opinion  #5:
Yes.

2003  Formal  Ethics  Opinion  8
October 24, 2003

Duties  to  Prospective  Clients
Opinion interprets various provisions of Rule 1.18.

Inquiry  #1:
Rule 1.18(d) of the Rules of Professional Conduct, adopted in 2003,

states that “representation” of a client with interests materially adverse to
those of a prospective client in the same or substantially related matter 

is permissible if both the affected client and the prospective client have
given informed consent in writing, or: 
(1) the disqualified lawyer is timely screened from any participation in
the matter; and 
(2) written notice is promptly given to the prospective client.
Does the definition of “representation” under Rule 1.18(d) include an

initial consultation with a client?

Opinion  #1:
Yes. The term “representation” in the above context includes not only

services provided subsequent to the formation of an attorney-client rela-
tionship, but also any initial consultation for the purpose of establishing an
attorney-client relationship. See Rule 1.18, cmt. [1].

Inquiry  #2:
Rule 1.18(d)(2) requires that written notice be given promptly to the

prospective client. What comprises sufficient written notice under Rule

1.18(d)(2)?

Opinion  #2:
Written notice should be given as soon as practicable after the need for

screening becomes apparent and before any confidential information is leaked,
even inadvertently, to the other lawyers in the firm. The notice should include
a description of the screened lawyer’s prior representation and of the screening
procedures employed. Rule 1.18, cmt. [8]. Such procedures may include the
following: the screened lawyer will acknowledge the obligation not to commu-
nicate with any of the other lawyers in the firm with respect to the matter;
other lawyers in the firm will not communicate with the screened lawyer con-
cerning the matter; the firm will employ special procedures to ensure the
screened lawyer has no contact with other personnel, firm files, or other mate-
rials associated with the matter; and there will be periodic reminders of the
screen to all members of the firm. Rule 1.0, cmt. [9].

Inquiry  #3:
Lawyer conducts an initial consultation with Client 1 on January 1,

2002. Client 1 does not retain Lawyer for any further representation. On
April 1, 2003, Client 2 calls Lawyer to seek an initial consultation in the
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same matter. 
Which client is the “prospective client” and which is the “affected

client?”

Opinion  #3:
Client 1 is a former “prospective client” and Client 2 is an “affected

client” under Rule 1.18(d).

Inquiry  #4:
Assume the facts in Inquiry #3. Firm drafts the following policy to han-

dle inquiries of this nature: 
No such consultation from Client 2 will be accepted unless a period of
no less than three months has elapsed between the date of the prior
meeting with Client 1 and the telephone call of Client 2. At such time
as a consultation with Client 2 and Lawyer is scheduled, a letter will be
sent promptly to Client 2 stating that Lawyer conducted an initial con-
sultation with Client 1 on January 1, 2002. As a result of the prior rep-
resentation, if Client 2 chooses to continue with the initial consultation,
Lawyer will be screened from any and all participation in the matter.
“Screening” means that Lawyer will be locked out of all files and data-
bases related to the matter and an internal memo will be immediately
circulated advising all employees of the firm of the screen and requiring
that no employee of the firm engage in any interaction with Lawyer on
the matter.
Does this policy sufficiently address the requirements of Rule 1.18?

Opinion  #4:
Rule 1.18 requires that written notice, as the type described above, be

given to the former “prospective client” rather than the “affected client.” In
inquiry #3, the prospective client is Client 1, and the affected client is
Client 2. Therefore, Client 1 must receive this notice before Lawyer pro-
ceeds with Client 2’s consultation, presuming the conflict and need for
screening are discovered at that time. It is not necessary to obtain Client 1’s
consent to the representation if Lawyer implements screening measures in a
timely fashion. 

See Opinion #2 for a description of effective screening techniques to
include in the notice. 

2003  Formal  Ethics  Opinion  9
January 16, 2004

Representation  of  Clients  with  Similar  Claims  After  Participation  in  a

Confidential  Settlement  Agreement  for  Another  Client
Opinion rules that a lawyer may participate in a settlement agreement

that contains a provision limiting or prohibiting disclosure of information
obtained during the representation even though the provision will effectively
limit the lawyer’s ability to represent future claimants.

Inquiry  #1:
Attorney represents Plaintiff in an employment dispute with Employer.

There are several other employees with factually similar potential claims.
Attorney does not represent these employees and they have not yet asserted
claims against Employer.

Attorney negotiates his client’s claim with counsel for Employer. Counsel
for Employer explains to Attorney that Employer is willing to negotiate the
matter and perhaps settle it if it can be done confidentially to avoid additional
claims by the other potential plaintiffs. At this point Attorney has no intention
of representing the other potential plaintiffs and tells Counsel for Employer
this. Based on this representation, Counsel for Employer agrees to provide
Attorney with information about Employer’s financial status, insurance cover-
age, and other facts about the case. 

While negotiating the terms of a settlement that will be favorable to
Plaintiff, Counsel for Employer requests that the settlement agreement include
a provision prohibiting Attorney from representing any other employee who
has a factually similar potential claim against Employer. May Counsel for
Employer propose such a settlement provision and, if so, may Attorney partic-
ipate in a settlement agreement that includes such a provision?

Opinion  #1:
No. Rule 5.6(b) of the Rules of Professional Conduct provides that “[a]

lawyer shall not participate in offering or making. . . an agreement in which a
restriction on the lawyer’s right to practice is part of the settlement of a con-
troversy between private parties.” An agreement not to represent other
claimants against the opposing party denies members of the public access to the
very lawyer who may be best suited, by experience and background, to repre-
sent them. RPC 179 (“Although public policy favors settlement, the policy that
favors full access to legal assistance should prevail.”) In addition, such agree-
ments result in a personal conflict for the lawyer who is asked to give up future
representations in the interest of a current client. ABA Formal Opinion 00-
417, 1101: 204 (2000). Restrictive provisions of this nature also raise public
policy concerns that the ultimate settlement figure will bear less of a relation-
ship to the merits of the case than to the amount necessary to “buy off” defen-
dant’s counsel. Id.

Inquiry  #2:
Counsel for Employer withdraws the request for a term in the settlement

agreement that would prohibit Attorney from representing other employees.
Instead, he requests that the agreement include the following provision:

Confidentiality: The parties stipulate, acknowledge, and agree that the
Agreement and its terms shall remain confidential to the maximum extent
allowable under North Carolina law and that such confidentiality is of the
essence of the Agreement and its underlying terms. The parties agree not to
disclose to anyone the terms of the Agreement, save and except to their tax
return preparers, accountants, auditors, lenders, attorneys, courts, or to
governmental agencies where such disclosure is required by law or admin-
istrative regulation, only as necessary, and to that extent the parties agree to
use their best efforts to assure that such disclosure of the terms of the
Agreement is not further disclosed.
May Counsel for Employer propose such a settlement provision and, if so,

may Attorney participate in a settlement agreement that includes such a provi-
sion?

Opinion  #2:
Yes. The confidentiality provision above does not specifically prohibit

Attorney’s use of confidential information learned during the representation or
representation of other claimants with similar claims against Employer.
Instead, it restricts only the disclosure of certain information gained in the rep-
resentation. The provision is not proscribed by Rule 5.6(b) which is silent on
participation in a settlement agreement that prohibits a lawyer from revealing
information about the matter or the terms of the settlement. In fact, such a
provision is consistent with the lawyer’s continuing duty to not reveal the con-
fidential information of a client or a former client without the informed con-
sent of the client or the former client. Rule 1.6 and Rule 1.9(c). Accord, ABA
Formal Opinion 00-417.

Inquiry  #3:
A settlement agreement containing the confidentiality provision set forth in

Inquiry #2 is entered into by Plaintiff and Employer, and Plaintiff ’s represen-
tation by Attorney is concluded. May Attorney subsequently agree to represent
the other employees on their similar claims against Employer?

Opinion  #3:
Yes, provided it can be done without revealing Plaintiff ’s confidential infor-

mation, including the terms of the settlement agreement, and without expos-
ing Plaintiff to liability under the agreement. 

Attorney may be able to represent other employees without revealing
Plaintiff ’s confidential information to them or to any third party. However, it
will be difficult for Attorney to represent other employees without using
Plaintiff ’s confidential information to advance their claims—for example, to
obtain certain records from Employer, to subpoena witnesses, or in settlement
negotiations. 

Rule 1.9(c) prohibits a lawyer who has formerly represented a client in a
matter from using information relating to the representation to the disadvan-
tage of the former client except as permitted by the Rules or when the infor-
mation has become generally known. Thus, Attorney may not use the confi-
dential information of Plaintiff to advance the interests of new clients if doing
so will harm the interests of Plaintiff. Attorney’s use of Plaintiff ’s confidential
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information to represent the other employees, even without overt disclosure of
the information, would violate Rule 1.9(c) if it exposed Plaintiff to liability
under the confidentiality provision of the settlement agreement. In this event,
Attorney would be prohibited from representing other employees because
Attorney’s failure to use Plaintiff ’s confidential information would materially
limit his representation of the other employees. Rule 1.7(a)(2). But see, ABA
Formal Opinion 00-417.

As to whether representation of the other employees may expose Plaintiff
to liability under the agreement, it is beyond the purview of the Ethics
Committee to interpret contractual language in a settlement agreement.

2003  Formal  Ethics  Opinion  10
January 16, 2004

Fee  Sharing  with  Nonlawyer/Claimant’s  Representative  in  Social  Security

Case
Opinion rules that a Social Security lawyer may agree to compensate a non-

lawyer/ claimant’s representative for the prior representation of a claimant.

Inquiry:

The Social Security Act permits nonlawyers to represent claimants in mat-
ters before the Social Security Administration (SSA) including represent-
ing claimants at administrative hearings before an administrative law judge
(ALJ). However, only a lawyer may represent a client who is appealing an
unfavorable decision of the SSA to federal district court. The nonlawyer
representatives, as well as the lawyers who represent claimants before the
SSA, do so almost exclusively on a contingent-fee basis. 
A claimant’s representative (whether a lawyer or nonlawyer) does not have
to file a fee petition with the SSA if, at the time the representation com-
mences, the representative submits a copy of his or her fee agreement with
the claimant to the SSA. In most situations, if the fee agreement complies
with the law capping the fee for representation of a claimant, the fee is
automatically approved. If the claim is denied at the administrative level
and an appeal to district court must be filed, a lawyer representative may
pursue the legal fees available under the Equal Access to Justice Act in
addition to the contingent fee payable under the fee agreement with the
claimant.
Inevitably, some nonlawyer representatives die or decide to stop represent-
ing claimants. On occasion, a nonlawyer representative turns over a case to
a lawyer to pursue an appeal to federal district court. Given the prohibi-
tion on sharing legal fees with nonlawyers set forth in Rule 5.4(a) of the
Rules of Professional Conduct, may a lawyer negotiate an agreement with
a nonlawyer representative of Social Security claimants by which the
lawyer takes over the representation of a claimant from the nonlawyer and
agrees to compensate the nonlawyer representative for his or her work on
the case in the event the case is favorably resolved for the claimant?

Opinion:
Rule 5.4(a) prohibits a lawyer from sharing legal fees with a nonlawyer

except in limited circumstances which are inapplicable here. The purpose of
the prohibition, as noted in comment [1] to the rule, is to protect the lawyer’s
professional independence of judgment from interference from a nonlawyer.
The prohibition also prevents solicitation of cases by lawyers and discourages
nonlawyers from engaging in the unauthorized practice of law. (The latter rea-
son for the prohibition is not implicated here because the Social Security
Administration authorizes nonlawyer representation before a claim is appealed
to federal court.)

When a lawyer represents a client on a Social Security claim, it is presumed
that the lawyer utilizes his or her legal knowledge, skill, and professional judg-
ment for the benefit of the client. Indeed, some Social Security claimants may
seek out a lawyer to represent them precisely because these attributes are not
held by nonlawyer representatives. 

Rule 5.4(a) should not be applied in a way that may make it difficult or
impossible for a claimant to switch to a lawyer representative. Nor should the
rule be applied in a way that ignores the prior work the nonlawyer representa-

tive did on the case or the fact that the nonlawyer representative may be com-
pensated, by law, on a contingent fee basis. Therefore, a lawyer representative
may negotiate an agreement with a nonlawyer representative to transfer a
claimant’s case and to compensate the nonlawyer although the compensation
will be paid from the legal fee ultimately paid on behalf of the client from the
Social Security benefits awarded. The amount of the compensation paid to the
nonlawyer representative must be reasonable and must be related to the work
actually performed by the nonlawyer on behalf of the claimant. To guard
against the potential dangers of fee sharing with a nonlawyer, there must be full
disclosure to the presiding ALJ or federal judge. This can be accomplished by
submitting a fee agreement with the claimant that recites the lawyer’s arrange-
ment for compensation with the prior representative even if such compensa-
tion is a percentage of the fee ultimately approved by the court. 

2003  Formal  Ethics  Opinion  13
January 16, 2004

Filing  Suit  After  the  Statute  of  Limitations  Has  Run  
Opinion rules that an attorney may file a time-barred claim on behalf of a

client, even when the defendant is unavailable and can only be served by publica-
tion. 

Inquiry  #1:
Attorney consults with a Client who has a valid tort claim for money dam-

ages against Defendant. Upon further review of the facts, Attorney discovers
the statute of limitations has run on the claim. Client insists that Attorney
bring an action against Defendant. 

Is it ethical to file a lawsuit, knowing that the statute of limitations has run
on the claim?

Opinion  #1:
The question is whether filing a time-barred claim is “frivolous” under Rule

3.1 of the Rules of Professional Conduct. Rule 3.1 provides as follows:
A lawyer shall not bring or defend a proceeding, or assert or controvert an issue
therein, unless there is a basis in law and fact for doing so that is not frivolous,
which includes a good faith argument for an extension, modification, or rever-
sal of existing law.
Filing suit after the limitations period has expired does not affect the valid-

ity of the claim, nor does it divest a court from having jurisdiction to hear the
matters raised therein. ABA Formal Opinion 94-387, 1001:235, 237 (1994).
Instead, the statute of limitations is merely an affirmative defense to an other-
wise enforceable claim. Id. The defendant must plead the statute of limitations
in his answer or it is waived. Northampton County Drainage Dist. No. 1 v.
Bailey, 92 N.C. App. 68, 373 S.E.2d 560 (1988), rev’d in part and aff ’d in part,
326 N.C. 742, 392 S.E.2d 352 (1990). In addition, the expiration of the lim-
itations period does not prevent a plaintiff from continuing to negotiate settle-
ment with an opposing party who is unaware of the limitations period. ABA
Formal Opinion 94-387 at 236-237. Because a time-barred claim can be
enforced by a court if the defense raises no objection, filing suit under these cir-
cumstances would not violate the prohibition against an attorney advancing a
frivolous claim under Rule 3.1.

Inquiry  #2:
Assume the same facts as in Inquiry #1, except that Defendant has disap-

peared and all reasonable efforts to locate him or to effect personal service upon
him have failed. 

May Attorney file suit against a missing defendant, with the intent to serve
the lawsuit by publication, knowing the statute of limitations has run on the
claim?

Opinion  #2:
There is no basis for reaching a different conclusion when the defendant is

unavailable. Service by publication is another means by which a party is given
notice of a legal action against him, but such service can only be used when all
other efforts to serve the party have failed. Rule 4(j1), Rules of Civil Procedure.
If the facts warrant service by publication, and if service is in accordance with
statutory law, then service in this fashion will be sufficient to confer jurisdic-
tion over the matter upon the courts. In the Matter of Phillips, 18 N.C. App.
65, 196 S.E.2d 59 (1973). A client with a valid claim should not be penalized
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because a defendant successfully evades personal service during the period of
the statute of limitations. If service by publication is procedurally appropriate
under the circumstances, an attorney may file suit against a missing defendant,
even when the claim is time-barred.

2003  Formal  Ethics  Opinion  15
January 16, 2004

Providing  an  Accounting  of  Disbursements  to  Medical  Lienholders  in

Personal  Injury  Cases
Opinion rules that an attorney may provide an accounting of disbursements of

sums recovered for a personal injury claimant as required by N.C.G.S. § 44-50.1. 

Inquiry:
Attorney A represents Client in a personal injury matter. Several medical

providers treated Client and now have valid medical liens against any funds
awarded. N.C.G.S. § 44-50.1 provides that medical lienholders may request an
accounting of disbursements made on behalf of a lawyer’s client when certain
conditions are met. May Attorney A provide an accounting of the disburse-
ments from Client’s settlement proceeds to the medical providers? 

Opinion:
N.C.G.S. § 44-50.1 imposes a duty, in limited situations, to account for

the manner in which settlement proceeds are disbursed. Attorney A does not
violate the Revised Rules of Professional Conduct by complying with the man-
dates of the statute. Rule 1.6(b)(1). 

2003  Formal  Ethics  Opinion  17
January 16, 2004

Post-HHearing  Submission  of  Ex  Parte  Written  Communications  to  a  Judge
Opinion rules that an attorney may only provide a judge with additional

authority post-hearing if the communication is permitted by the rules of the tribu-
nal and a copy of the writing is furnished simultaneously to opposing counsel.

Inquiry:
Attorney A and Attorney B argue a motion before a judge. Following the

motion hearing, the judge delays ruling on the motion until a later date or
takes the arguments under advisement. While awaiting the judge’s decision,
Attorney A finds additional authority to support his position. Attorney A
believes the newly discovered authority is directly on point and may be deci-
sive on the issue argued. Attorney A would like to provide the judge with the
case law and accompanying argument in support of his client’s position.

Under these circumstances, may Attorney A, subsequent to a hearing,
engage in written ex parte communications with a judge by providing addi-
tional authority and argument in support of his position?

Opinion:
Attorney A may only provide the judge with additional authority and argu-

ment in writing if the rules of the tribunal permit the communication and a
copy of the writing is furnished simultaneously to Attorney B, opposing coun-
sel. Rule 3.5(a)(3)(B) permits a written ex parte communication with a judge
so long as the “writing is furnished simultaneously to the opposing party[.]”
While this rule appears to permit unlimited written communications with a
judge provided a copy is furnished to opposing counsel, 98 FEO 13 qualifies
the type of communications that may be submitted: 

To avoid the appearance of improper influence upon a tribunal, informal writ-
ten communication with a judge or other judicial official should be limited to
the following: 

1) Written communications, such as a proposed order or legal memoran-
dum, prepared pursuant to the court’s instruction;
2) Written communications relative to emergencies, changed circum-
stances, or scheduling matters that may affect the procedural status of a
case such as a request for a continuance due to the health of a litigant or
an attorney;
3) Written communications sent to the tribunal with the consent of the
opposing lawyer or opposing party if unrepresented; and
4) Any other communication permitted by law or the rules or written
procedures of the particular tribunal.

By limiting the kinds of written communications that may be submitted ex

parte, 98 FEO 13 strives to preserve the integrity of the legal system, to avoid
the appearance of improper influence on a tribunal, and to prevent one party
from gaining unfair advantage by using ex parte communications to introduce
new evidence, to argue the merits, or to cast opposing counsel in a bad light.
At the same time, a court cannot reach a just and informed result unless it is
apprised of material and relevant facts as well as authoritative case law. A whole-
sale restriction on submission of additional, potentially decisive authority
would frustrate a court’s ability to make informed decisions. 

A resolution of this issue requires a balancing of equally compelling inter-
ests. 98 FEO 13 permits a written ex parte communication if “permitted by law
or the rules or written procedures of the particular tribunal.” Thus, if the local
rules would permit the submission of additional authority subsequent to argu-
ments in open court, then it is not unethical to do so. A copy of the writing
must be furnished to opposing counsel simultaneously, however. Allowing the
written submission of additional authority and supporting arguments pro-
motes the interest in informed decision-making of the tribunal. Requiring the
writing to be copied to opposing counsel gives opposing counsel the opportu-
nity to respond in kind and reduces the likelihood that the ex parte commu-
nication will result in unfair advantage to one party.

Notwithstanding the above, the attorney making the ex parte submission to
the judge post-hearing should include only that authority which he in good
faith believes is decisive, on point, and not otherwise cumulative in nature.
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Authorized  Practice  Advisory  Opinion  2002-11
October 18, 2002

On  the  Role  of  Laypersons  in  the  Consummation  of  Residential  Real  Estate
Transactions

The North Carolina State Bar has been requested to interpret the North
Carolina unauthorized practice of law statutes (N.C. Gen. Stat. §§84-2.1 to
84-5) as they apply to residential real estate transactions. The State Bar issues
the following authorized practice of law advisory opinion pursuant to N.C.
Gen. Stat. §84-37(f ) after careful consideration and investigation. This opin-
ion supersedes any prior opinions and decisions of any standing committee of
the State Bar interpreting the unauthorized practice of law statutes to the
extent those opinions and decisions are inconsistent with the conclusions
expressed herein. 

Issue  1:
May a nonlawyer handle a residential real estate closing for one or more of

the parties to the transaction?

Opinion  1:
No. Residential real estate transactions typically involve several phases,

including the following: abstraction of titles; application for title insurance
policies, including title insurance policies that may incorporate tailored cov-
erage; preparation of legal documents, such as deeds (in the case of a purchase
transaction) and deeds of trust; explanation of documents implicating parties’
legal rights, obligations, and options; resolution of possible clouds on title and
issues concerning the legal rights of parties to the transaction; execution and
acknowledgement of documents in compliance with legal mandates; recorda-
tion and cancellation of documents in accordance with North Carolina law;
and disbursement of proceeds after legally-recognized funds are available.
These and other functions are sometimes called, collectively, the “closing” of
the residential real estate transaction. As detailed below, the North Carolina
General Assembly has determined specifically that only persons who are
licensed to practice law in the state may handle many of these functions.1

A person who is not licensed to practice law in North Carolina and is not
working under the direct supervision of an active member of the State Bar
may not perform functions or services that constitute the practice of law.2 For
example, under the express language of N.C. Gen. Stat. §§ 84-2.1 and 84-4,
a non-lawyer who is not working under the direct supervision of an active
member of the State Bar would be engaged in the unauthorized practice of
law if he or she performs any of the following functions for one or more of
the parties to a residential real estate transaction: preparation or aiding in
preparation of deeds, deeds of trust, or other legal documents; abstracting or
passing upon titles; advising or giving an opinion upon the legal rights or obli-
gations of any person, firm, or corporation; or holding himself or herself out
as competent or qualified to give legal advice or counsel or as furnishing any
services that constitute the practice of law.

Accordingly, a non-lawyer is engaged in the unauthorized practice of law
if he or she performs any of the following functions in connection with a res-
idential real estate closing (identified only as examples):

1. Abstracts or provides an opinion on title to real property;
2. Explains the legal status of title to real estate, the legal effect of anything
found in the chain of title, or the legal effect of an item reported as an
exception in a title insurance commitment except as necessary to under-
write a policy of insurance and except that a licensed title insurer, agency,
or agent may explain an underwriting decision to an insured or prospec-
tive insured, including providing the reason for such decision;
3. Explains or gives advice about the rights or responsibilities of parties
concerning matters disclosed by a land survey under circumstances that
require the exercise of legal judgment or that have implications with
respect to a party’s legal rights or obligations;

4. Provides a legal opinion or advice in response to inquiries by any of the
parties regarding legal rights or obligations of any person, firm, or corpo-
ration, including but not limited to the rights and obligations created by
a promissory note, the effect of a pre-payment penalty, the rights of par-
ties under a right of rescission, and the rights of a lender under a deed of
trust; 
5. Advises or instructs a party to the transaction with respect to alternative
ways for taking title to the property or the legal consequences of taking
title in a particular manner;
6. Drafts a legal document for a party to the transaction or assists a party
in the completion of a legal document, or selects or assists a party in select-
ing a form legal document among several forms having different legal
implications;
7. Explains or recommends a course of action to a party to the transaction
under circumstances that require the exercise of legal judgment or that
have implications with respect to the party’s legal rights or obligations; 
8. Attempts to settle or resolve a dispute between the parties to the trans-
action that will have implications with respect to their respective legal
rights or obligations.
The foregoing list of examples of functions that constitute the practice of

law is not exclusive, but reflects a range of responsibilities and duties that
involve the following: the exercise of legal judgment; the preparation of legal
documents such as deeds, deeds of trust, and title opinions; the explanation
or interpretation of legal documents in circumstances that require the exercise
of legal judgment; the provision of legal advice or opinions; and the perform-
ance of other services that constitute the practice of law.

Issue  2:
May a nonlawyer who is not acting under the supervision of a lawyer

licensed in North Carolina (1) present and identify the documents necessary
to complete a North Carolina residential real estate closing, direct the parties
where to sign the documents, and ensure that the parties have properly exe-
cuted the documents; and (2) receive and disburse the closing funds?

Opinion  2:
Yes. So long as a nonlawyer does not engage in any of the activities refer-

enced in Opinion 1, or in other activities that likewise constitute the practice
of law, a nonlawyer may: (1) present and identify the documents necessary to
complete a North Carolina residential real estate closing, direct the parties
where to sign the documents, and ensure that the parties have properly exe-
cuted the documents; or (2) receive and disburse the closing funds.

Notwithstanding this opinion, evidence considered by the State Bar with
respect to this advisory opinion indicates that, at the time documents are pre-
sented to the parties for execution, a lawyer who is present may identify or be
asked about important issues affecting the legal rights or obligations of the
parties. A lawyer may provide important legal guidance about such issues, but
a nonlawyer is not permitted to do so. Moreover, a consumer’s retention of a
licensed North Carolina lawyer provides financial protection to the consumer.
The North Carolina Rules of Professional Conduct require a lawyer to prop-
erly handle all fiduciary funds, including residential real estate closing pro-
ceeds. In the event a lawyer mishandles the closing proceeds, the lawyer is sub-
ject to professional discipline, and the State Bar Client Security Fund may
provide financial assistance for a person injured by the lawyer’s improper
application of funds. On the whole, the evidence considered by the State Bar
indicates that it is in the best interest of a consumer to be represented by a
lawyer with respect to all aspects of a residential real estate transaction.

The evidence the State Bar has considered suggests, however, that per-
forming administrative or ministerial activities in connection with the execu-
tion of residential real estate closing documents and the receipt and disburse-
ment of the closing proceeds does not necessarily require the exercise of legal
judgment or the giving of legal advice or opinions. Indeed, the execution of

Authorized Practice Advisory Opinions
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closing documents and the disbursement of closing proceeds may be accom-
plished—and often have been accomplished—by mail, by e-mail, or by other
electronic means, or by some other procedure that would not involve the
lawyer and the parties being physically present at one place and time. The
State Bar therefore concludes that it should not be presumed that performing
the task of overseeing the execution of residential real estate closing docu-
ments and receiving and disbursing closing proceeds necessarily involves giv-
ing legal advice or opinions or otherwise engaging in activities that constitute
the practice of law.

Nonlawyers who undertake such responsibilities, and those who retain
their services, should also be aware that (1) the North Carolina State Bar
retains oversight authority concerning complaints about activities that consti-
tute the unauthorized practice of law; and (2) the North Carolina criminal
justice system may prosecute instances of the unauthorized practice of law. In
addition, non-lawyers and consumers should bear in mind that other govern-
mental authorities such as the Federal Trade Commission, the North Carolina
Attorney General, district attorneys, and the banking commissioner, have
jurisdiction over unfair trade practices and violations of requirements regard-
ing lending practices. 

Endnotes
1. Except as permitted under State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962),

which allows a party having a “primary interest” in a transaction to prepare deeds of
trust and other documents to effectuate the transaction.

2. The State Bar notes that the North Carolina General Assembly and Supreme Court
are the entities that have the power to make the ultimate determination whether an
activity constitutes the practice of law.
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Editor’s  Note:
"RPC" denotes an ethics opinion that was adopted prior to July 24, 1997,

under the superseded 1985 Rules of Professional Conduct. "FEO" denotes a
"Formal Ethics Opinion" adopted under the Revised Rules of Professional
Conduct as revised July 24, 1997, and February 27, 2003. See the editor's note
that precedes the Revised Rules, supra, for background on the 1997 and 2003
revisions of the Revised Rules.  The editor's note also explains the effect of the
adoption and amendment of the Revised Rules on ethics opinions promulgat-
ed under the 1985 Rules and the 1997 and 2003 versions of the Rules.

ACADEMIC  DEGREES
Advertising and solicitation, see ADVERTISING AND SOLICITA-

TION
Doctor designation, use by lawyer with Juris Doctor degree RPC 5 

ADVANCING  FUNDS  TO  CLIENTS
See also COSTS AND EXPENSES OF REPRESENTATION
Bail bond RPC 173
Class action RPC 124
Criminal fines RPC 76
Recording costs RPC 47
Rental car, 01 FEO 7

ADVERTISING  AND  SOLICITATION
See also INTERNET, MAILINGS
Bankruptcy, television advertising RPC 161
"Best lawyers," characterization as in advertising for lawyer referral serv-

ice RPC 135
Brochure  RPC 98
Cold calls to solicit professional employment RPC 20 
Comparison of size of firm RPC 20
Corporate officers or employees, soliciting professional employment

from RPC 6
Departing lawyer, solicitation of clients by lawyers remaining with firm

RPC 200
Directory on Internet, participating in RPC 241
Distribution of advertising material by brokerage firm RPC 98
Doctor designation, use by lawyer with Juris Doctor degree RPC 5
Dramatizations in television advertisement   RPC 164, 00 FEO 6
Fees, solicitation of from third parties   98 FEO 14
Hotel hospitality suite, law firm hosting    RPC 146 
Intermediary used to solicit prospective client RPC 20
Internet

-advertising on RPC 239, RPC 241, 00 FEO 1, 00 FEO 3
-responding to inquiries on message board on  00FEO 3

Jury verdict record, advertising of on Web page, 00 FEO 1
Jury verdicts  99 FEO 7
Lawyer referral services, see LAWYER REFERRAL SERVICES 
Legal directories, see LEGAL DIRECTORIES
Letterhead, see LETTERHEAD
Mailings

-address of lawyer required on direct mail 97 FEO 6
-incorporators of business, letter soliciting business must contain
advertising disclosure RPC 242

-limitations on mailings to persons known to need legal services in a
particular matter RPC 98

Membership in an organization with self-laudatory title  03 FEO 3
Million Dollar Advocates Forum, advertising membership in 03 FEO 3
Newcomers listed by Chamber of Commerce, solicitation of RPC 26
Partner in partnership, soliciting professional employment from RPC 6
Prior professional relationship with prospective client RPC 98
Remote call forwarding telephone number   RPC 217
Seminars on law for members of public     RPC 36, RPC 98
Solicitation

-departing lawyer's clients, guidelines for lawyers remaining with
firm  RPC 200

-guidelines for lawyer leaving a firm   RPC 98 
Specialization, see SPECIALIZATION

Telephone number listing, misrepresentation of local presence RPC 217
Telephoning, free legal information, recorded telephone message from

for-profit company, participation in RPC 115
Television

-bankruptcy advertisements  RPC 161
-dramatizations  RPC 164
-misrepresentation in ad by implying early settlement  00 FEO 6

Verdict record, advertising   00 FEO 1
Web page, see ADVERTISING, Internet

ALIMONY
Fee agreement, obtaining interest in client's support payments RPC 187
Past due alimony, collection of RPC 2

ALTERNATIVE  DISPUTE  RESOLUTION
Arbitration, partner as arbitrator RPC 138 
Collaborative resolution process in domestic cases  02 FEO 1 
Fee agreement condition, see FEE AGREEMENTS
Mandatory arbitration of fee disputes, see FEE AGREEMENTS and

FEES

ARBITRATION
See ALTERNATIVE DISPUTE RESOLUTION

ATTORNEY  GENERAL  STAFF  LAWYERS
See GOVERNMENT LAWYERS

AUTOMOBILE  ACCIDENT  REPRESENTATION
See INSURANCE REPRESENTATION

BANKRUPTCY PRACTICE
Advertising on television RPC 161
Corporation in bankruptcy, representation of bankruptcy estate and

trustee in civil action 97 FEO 7
Disclosing confidential information about debtor's property after chap-

ter 7 case is closed
98 FEO 20

Foreclosure, trustee on deed of trust filing motion to set aside automatic
stay RPC 46

Joint representation of of spouses in Chapter 13, effect of disappearance
of one spouse  00 FEO 2

Trustee on deed of trust, resignation to represent lender seeking removal
of automatic stay  RPC 90

BILLING
See FEE AGREEMENTS, FEES, COSTS AND EXPENSES OF

REPRESENTATION

BUSINESS  ACTIVITIES
See also MULTIDISCIPLINARY PRACTICE
Accounting practice and law practice combined  00 FEO 9 
Financial planning services  RPC 238
Financial products, sale to legal client of  01 FEO 9
Law related services  RPC 238
Real estate brokerage  RPC 49, RPC 201 

CANDOR  TOWARD  TRIBUNAL
See also COMMUNICATION  WITH  JUDGES
Adverse evidence, disclosure in disability hearing before Social Security

administrative law judge RPC 230, 98 FEO 1
Client perjury in deposition RPC 203
Consent judgment, submission to court that includes false information

99 FEO 16
Client identity, disclosure of  see DISCLOSURE OF CLIENT IDEN-

TITY
Fee petition, attorney must disclose discounted hourly rate  01 FEO 1
Misrepresentation of prior record level in sentencing proceeding  03

FEO 5

CHILD  SUPPORT
Contingent fees RPC 2
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Fee agreement, obtaining interest in client's support payments RPC 187
Past due amounts, collection of RPC 2,    RPC 155

CITY  COUNCILMAN,  LAWYER  SERVING  AS
See PUBLIC OFFICIAL, LAWYER SERVING AS

CIVILITY
See PROFESSIONALISM AND COURTESY

CLIENT  FUNDS  AND  PROPERTY
See also FEES, FILES OF CLIENT
Abandoned funds RPC 89, RPC 149, RPC 226
Assignment of interest in settlement proceeds to finance company 

00 FEO 4
Cashing check for client  RPC 4
Disbursement 

-of client funds without client's consent prohibited  RPC 75
-of  tort claim settlement upon deposit of provisionally credited
funds  01 FEO 3

-to medical providers in absence of lien  01FEO 11
Files, see FILES OF CLIENT
Financing litigation  00 FEO 04
Purchasing money order for client  RPC 4
Recording costs, depositing client's funds for RPC 47
Trust accounts, see TRUST ACCOUNTS

CLIENTS
See FORMER CLIENTS, PROSPECTIVE CLIENTS

COLLECTIONS
See also FEES
Collection agency, use permitted RPC 7

COMMUNICATION  WITH  ADVERSE  PARTIES
See also COMMUNICATIONS WITH WITNESSES
Agent of lawyer

-instructing fraud investigator to interview employees of opposing
party  99 FEO 10

-use of private investigator to communicate with represented party
03 FEO 4

Attorney general staff lawyer representing state on death sentence
appeal, receipt of letter from defendant RPC 233

Child represented by GAL and attorney advocate RPC 249
Child who is prosecuting witness in criminal case RPC 61
Corporate legal counsel appearing in case as corporate manager RPC

128
Criminal representation

-interviewing codefendants RPC 93
-investigation by prosecution, interviewing employees of corporate
target  99 FEO 10

District attorney with represented criminal defendant RPC 30
Elected officials  RPC 132, RPC 202
Employees of represented opposing party  RPC 67, 99 FEO 10 
Evidence, proffering when gained during prohibited communication

with represented party   03 FEO 4
Former employees of represented opposing party RPC 81, 97 FEO 2
Government employees RPC 132
Guardian ad litem, communication with child represented by attorney

advocate and    RPC 249
Guardian ad litem who is lawyer, direct communication with represent-

ed  02 FEO 8
Insurance litigation, see INSURANCE REPRESENTATION 
Letter from represented criminal defendant, receipt by member of attor-

ney general's staff RPC 233
Mental health problem of opposing counsel   03 FEO 2
Opposing parties, communications between RPC 119
Public records, communication with adverse government official who is

custodian of RPC 219
Settlement negotiations, communications between opposing parties

RPC 119
Undercover officer planted in jail cell of represented criminal defendant

97 FEO 10
Unrepresented adverse party, see PRO SE REPRESENTATION
Unrepresented uninsured motorist, communication with after unin-

sured motorist carrier has elected to defend in the name of defen-
dant RPC 193

COMMUNICATION  WITH  JUDGES
Administrative and scheduling matters, ex parte communications with

judge about 97 FEO 3
Attorney general staff lawyer RPC 122 
Disability hearing before Social Security administrative law judge, with-

holding adverse evidence in RPC 230, 98 FEO 1
Elected official with adjudicatory authority  RPC 132
Ex parte communications

-administrative or scheduling matter  97 FEO 3
-authorized by law 01 FEO 15
-disclosures to judge prior to  98 FEO 12
-ex parte order, seeking RPC 237
-proposed order, submission to judge  97 FEO 5
-written communications  98 FEO 13, 03 FEO 17

COMMUNICATION  WITH  JURORS
Questionnaire, sending to prospective jurors RPC 214

COMMUNICATION  WITH  WITNESSES
See also COMMUNICATION WITH ADVERSE PARTIES
Child molestation victim RPC 61
Employees of represented opposing party    RPC 67, 99 FEO 10
Former employees of represented opposing party RPC 81, 97 FEO 2
Government employees RPC 132
Lawyer for witness, consent required RPC 87
Pathologist who performed autopsy on plaintiff's decedent RPC 184
Physician providing treatment in Workers' Compensation case RPC

224
Physician who treated opposing party RPC 162, RPC 180 
Prosecuting witness in criminal action, seeking cooperation on plea

agreement and settling civil claim against defendant RPC 225
Prosecuting witness in criminal case RPC 61
Subpoena containing misrepresentations    RPC 236

CONFIDENTIALITY
See also DISCLOSURE (IN GENERAL)
Authorization to disclose, see DISCLOSURE (IN GENERAL) 
Cellular telephone, communication of confidential information on

RPC 215
Child abuse and neglect, reporting RPC 120, RPC 175
Client assets, disclosure of, see BANKRUPTCY PRACTICE 
Client Identity, see DISCLOSURE OF CLIENT IDENTITY 
Collaborative resolution process, participation in notwithstanding dis-

closure requirements  02 FEO 1
Corporate client, disclosure of information by former in-house counsel

to support wrongful discharge claim  00 FEO 11
Contagious disease of client RPC 117 
Cordless telephone, communication of confidential information on

RPC 215
Deceased client, disclosure of confidences of in a will contest proceeding

02 FEO 7
Deceased client, disclosure of confidential information to personal rep-

resentative of estate RPC 206
Disclaimer of client-lawyer relationship to avoid duty  RPC 244
Driving record, withholding and disclosing information about in court

98 FEO 5
Electronic mail, communication of confidential information by RPC

215
Employee of lawyer, see EMPLOYEES OF LAWYERS
Erroneous deed benefiting client RPC 12 
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Estates, see ESTATES
Evidence of crime RPC 221
Fees, disclosure of information about insured's representation in bills

submitted to insurer's auditor  98 FEO 10, 99 FEO 11
Former employee of lawyer, see EMPLOYEES OF LAWYERS
Fraud upon tribunal by former client  99 FEO 15
Implied authorization to disclose, see DISCLOSURE (IN GENERAL)
IRS Form 1099 disclosure RPC 23
Insured, disclosure of information about representation in bills submit-

ted to insurer's auditor  98 FEO 10
LAP support groups  01 FEO 5
Minor client, disclosure of confidential information to parents  98 FEO

18
Mistake in closing documents RPC 12
Multiple representation RPC 153
Prospective client, duty to RPC 246
Providing an accounting of disbursements to medical lienholders in per-

sonal injury cases  03 FEO 15
Real estate transaction, see REAL ESTATE TRANSACTIONS 
Recycling waste paper RPC 133
Settlement agreement, representation of similar claimants after  RPC

179, 03 FEO 9
Spouses, receipt of confidential information from prohibits subsequent

representation of spouse in domestic action RPC 32
Waste paper, disposal of  RPC 133
Wrongful termination claim of former in-house counsel, disclosure of

employer’s information to support  00 FEO 11
Will contest proceeding, disclosure of deceased client's confidences in

02 FEO 7

CONFLICTS  OF  INTEREST
See also IMPUTED DISQUALIFICATION, MULTIPLE REPRE-

SENTATION
Administrator, see PERSONAL REPRESENTATIVES OF ESTATES 
Adverse party, preparation of pleading for pro se  02 FEO 6
Advisory committee for hospital, service on  RPC 100
Attorney general staff lawyers, see GOVERNMENT LAWYERS
Bankruptcy, representation of remaining spouse in joint Chapter 13

petition after other spouse disappears  00 FEO 2
Board of trustees of nonprofit hospital, lawyer's service on, bringing suit

against hospital  RPC 160
Bureau of Indian Affairs, prosecutor for representing criminal defen-

dants in state and federal court RPC 72
Business transaction with client, sale of financial products as  01 FEO 9
Disclaimer of client-lawyer relationship in advance does not prevent

conflict RPC 244
District attorneys, see PROSECUTORS
Divorce, see DIVORCE
Domestic relations, see DOMESTIC RELATIONS
Escrow agreement, waiver of future conflict  99 FEO 8 
Estate, see ESTATES
Estate planning, joint representation of husband and wife RPC 229
Execution sale, purchase of client's property at RPC 24
Executor, see PERSONAL REPRESENTATIVES OF ESTATES
Former clients, see FORMER CLIENTS
Former employee of opposing counsel, effect of hiring, see EMPLOY-

EES OF LAWYERS
Future conflicts of interest RPC 168
General contractor and surety, representation of   03 FEO 1
Government lawyers, see GOVERNMENT LAWYERS
Guardian of minor child

-child/father conflict of interest RPC 163
-lump sum settlement, representation of parents individually and as
guardians    RPC 109

Incompetency proceeding, representation of respondent when spouse is
former client  98 FEO 16

Indemnifying liability carrier for unpaid liens of medical providers RPC

228
Insurance representation, see INSURANCE REPRESENTATION
Joint representation in bankruptcy, representation of remaining spouse

after other spouse disappears  00 FEO 2
Judge as client, appearance before 97 FEO 1
Lawyer as witness, see WITNESS, LAWYER AS
Legal services lawyers, representation of adverse interests by  99 FEO 3
Minor client

-appointment of guardian, child/father conflict of interest RPC 163
-lump sum settlement, representation of parents individually and as
guardians    RPC 109

-representation in court approval of settlement while paid by insurer
RPC 167

-representation of parent and minor child RPC 123
Partner's suit against public body upon which lawyer serves  02 FEO 2
Payment by third party

-representation of minor in court approval of settlement while paid
by insurer  RPC 167

Personal representative, seeking removal of  02 FEO 3
Pilot and passenger in private airplane crash, simultaneous representa-

tion RPC 28
Police organization, simultaneous representation of criminal defendants

RPC 60
Preparation of power of attorney for principal upon request of prospec-

tive attorney-in-fact  03 FEO 7
Prosecutors, see PROSECUTORS
Prospective clients, see PROSPECTIVE CLIENTS
Prospective client, duty of confidentiality may prevent adverse represen-

tation RPC 246
Public defenders, see PUBLIC DEFENDERS
Public official as client, appearance before public body on which client

serves RPC 143
Real estate transactions, see REAL ESTATE TRANSACTIONS
Referral fees, acceptance of from investment advisor  99 FEO 1
Relatives

-married clients, pilot and passenger in private airplane crash RPC
28

-married lawyers RPC 11
Representing condominium association against unit owner RPC 97
School board, representation on criminal forfeitures RPC 54
Screening, see SCREENING
Settlement

-multiple representation, parent and child RPC 109
Waiver of objection to future conflict RPC 168
Workers’ compensation, see WORKERS’ COMPENSATION

CONSENT
See CONFIDENTIALITY, CONFLICTS OF INTEREST. 

CONTINGENT  FEES
Alimony, see ALIMONY
Child Support, see CHILD SUPPORT
Court awarded fee, collecting both  02 FEO 4
Definition of RPC 158
Fixed amount for representation and costs, forfeiture to lawyer of

amount in excess of costs RPC 149, RPC 158
Flat fee including costs and fine RPC 158
Hourly rate charge in addition to RPC 235
Medical payments insurance, contingent and sliding fees for collection

of RPC 35, RPC 174 
Medical insurance reimbursement and gross recovery, collecting fee on

both RPC 231
Settlements, see SETTLEMENTS
Structured settlements RPC 141

CORPORATE  REPRESENTATION
See also COMMUNICATION WITH ADVERSE PARTIES, COM-

MUNICATION WITH WITNESSES
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Conflicts of interest
-representing condominium association against unit owner RPC 97

In-house counsel
-disclosure of confidential information by to support personal claim
against former employer  00 FEO 11

-other clients, representation of while serving as in-house counsel
RPC 9, RPC 151

Wrongful termination claim of in-house counsel 00 FEO 11

COSTS  AND  EXPENSES  OF  REPRESENTATION
See also ADVANCING FUNDS TO CLIENTS
Advancing costs

-class action RPC 124
-medical records, release to client RPC 79 
- rental car  01 FEO 7

Court reporting service, selection of RPC 102 
Fixed charge for representation and costs    RPC 149
Litigation expenses

-advance payment of RPC 51
-financing of by client's assignment of prospective settlement pro-
ceeds  00 FEO 4

-loan to personal injury client RPC 80
Storage of file and retrieval, charging client for 98 FEO 9
Trust accounts, see TRUST ACCOUNTS

COUNTY  ATTORNEYS
See GOVERNMENT LAWYERS

COUNTY  COMMISSIONER,  LAWYER  SERVING  AS
See PUBLIC OFFICIAL, LAWYER SERVING AS

COURT-AAPPOINTED  LAWYERS
See also PUBLIC DEFENDERS
Capital case, lawyer's lack of competence    RPC 199
Indigent client offers payment, responsibilities when RPC 52
Substitution of counsel RPC 58

COURTESY
See PROFESSIONALISM AND COURTESY

CREDITORS  OF  CLIENT
Finance company, secured interest in settlement proceeds of 00 FEO 4
Liens

-accounting  to medical lienholders in personal injury case  
03 FEO 15

-disbursement of settlement proceeds to pay RPC 125
-medical providers' liens, payment without client's consent  RPC 75
- medical providers, payment in absence of  lien  01 FEO 11

Settlement funds
-payment of medical providers from  RPC 69
-withholding from client in absence of medical lien   01 FEO 11

CRIMINAL  REPRESENTATION
See also PROSECUTORS
Bond, lending money to client for  RPC 173
Calendar call, paralegal appearing for lawyer  00 FEO 10
Candor to court in sentencing proceeding  03 FEO 5
Capital case

-court-appointed lawyer's lack of competence RPC 199
-stand-by defense counsel RPC 198

Communications by government investigators with employees of corpo-
rate target  99 FEO 10

Driving record, disclosure of   98 FEO 5
Evidence of crime, taking possession of RPC 221
Fees  RPC 158 
Government lawyer's oversight of investigator's communications with

employees of corporate target 99 FEO 10
Plea agreements

-disclosure of material terms RPC 152
-waiver of allegation of ineffective assistance of counsel RPC 129

-waiver of allegation of prosecutorial misconduct RPC 129
-waiver of appellate and post-conviction rights RPC 129

Prosecuting witness, seeking cooperation on plea agreement and settling
civil claim against defendant RPC 225

Sentencing proceeding, misrepresentation of prior record level at  03
FEO 5

Stand-by defense counsel in capital case     RPC 198 

DECEASED  LAWYERS
Files of clients RPC 16

DISABLED  CLIENT
Guardian, seeking appointment of guardian for client RPC 157
Incompetent client

-seeking appointment of guardian RPC 157
Incompetency proceeding

-representation of respondent in  98 FEO 16
Power of attorney, preparation upon request of prospective attorney-in-

fact  03 FEO 7

DISBARRED  LAWYER
Employment of  98 FEO 7

DISCHARGE  OF  LAWYER
Files of client, see FILES OF CLIENT

DISCLOSURE  (IN  GENERAL)
See also CANDOR TOWARD TRIBUNAL, CONFIDENTIALITY,

DISCLOSURE OF CLIENT IDENTITY
Accounting for disbursements to medical lienholders in personal injury

cases  03 FEO 15
Adverse evidence, withholding in disability hearing RPC 230, 98 FEO

1
Authorization to disclose confidential information RPC 12
Child abuse, reporting to county department of social services RPC

120, RPC 175
Client assets, disclosure of after chapter 7 bankruptcy case is closed  98

FEO 20
Contagious disease of client, reporting to public health authority RPC

117
Death of client during settlement negotiations RPC 182 
Deceased client, disclosure of confidences of in will contest proceeding

02 FEO 7 
Deceased client, disclosure of confidential information of RPC 206
Disability hearing, withholding adverse medical evidence, RPC 230
Driving record, disclosure of on application for limited driving privilege

98 FEO 5
Estate, confidential information of, see ESTATES 
Files, material in, see FILES OF CLIENT
Fraud upon tribunal

-by former client  99 FEO 15
-in consent judgment based on false information from client  99
FEO 16

Implied authorization to disclose confidential information RPC 12
Legal malpractice, rebuttal of client's assertions in action against liability

carrier that employed lawyer RPC 62
Liability carrier for lawyer, disclosure of client information to in antici-

pation of claim   RPC 77
Minor client, disclosure of confidential information to parents  98 FEO

18
Receipt of inadvertently disclosed documents from opposing party RPC

252
Recorded conversations, see RECORDED CONVERSATIONS
Responding to opposing counsel's mental health problem  03 FEO 2
Subpoena to witness RPC 236
Wrongful termination claim, disclosure of corporate information to

support   00 FEO 11
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DISCLOSURE  OF  CLIENT  IDENTITY
Demand letter RPC 21
False identity, client testifying under RPC 33
Liability carrier for lawyer, disclosure of client's identity to in anticipa-

tion of claim RPC 77

DISQUALIFICATION
See also CONFLICTS OF INTEREST
Imputed disqualification, see IMPUTED DISQUALIFICATION
Instructing client to consult other lawyers to disqualify RPC 181
Multiple representation, see MULTIPLE REPRESENTATION 
Prosecutors, see PROSECUTORS
Public officials, see PUBLIC OFFICIALS 
Witness, lawyer as, see WITNESS, LAWYER AS

DISTRICT  ATTORNEYS
See PROSECUTORS

DIVISION  OF  FEES
Between  lawyer and nonlawyer

-in Social Security disability case  03 FEO 10
Between lawyers in different firms

-referral fees RPC 205
-retirement benefits RPC 13

DIVORCE
See DOMESTIC RELATIONS

DOMESTIC  RELATIONS
Alimony, see ALIMONY
Child custody, see CHILD CUSTODY
Child support, see CHILD SUPPORT
Collaborative resolution process, participation in notwithstanding

mandatory withdrawal prior to court proceedings  02 FEO 1
Confidentiality, see CONFIDENTIALITY
Conflicts of interest

-former client, representation of spouse in action against former
domestic relations client RPC 42

-partner's former firm represented opposing party RPC 45
-preparing pleading for unrepresented adverse party  02 FEO 6

Estate planning, joint representation of husband and wife RPC 229
Fee agreement, obtaining interest in client's support payments to secure

fee RPC 187
Fee agreement, promissory note secured by interest in marital property

as fee payment   RPC 186
Former client

-representation of spouse in action against former domestic relations
client RPC 42

Imputed disqualification, see IMPUTED DISQUALIFICATION
Income, presentation of consent judgment based on false information

about received from client 99 FEO 16
Instructing client to consult with other lawyers to disqualify RPC 181
Spouses, receipt of confidential information from prohibits subsequent

representation of spouse in domestic action RPC 32

DUTY  TO  REPORT
Ed. Note: This heading refers to the reporting of lawyer misconduct unless

otherwise indicated.
Child abuse perpetrated by client to department of social services RPC

120, RPC 175
District attorney's duty to report defense lawyer RPC 30
Fraudulent general warranty deed, reporting lawyer's preparation of

RPC 17
LAP support groups, no duty to report  01 FEO 5
Mental health professional, sexual impropriety, agreement not to report

to appropriate licensing authority RPC 159
Opposing counsel's mental health problem  03 FEO 2
Release of settlement proceeds without satisfying conditions precedent

RPC 127

Remedial measures by lawyer irrelevant to reporting requirement RPC
17

Settlement with lawyer prohibiting disclosure of misconduct RPC 84

EMPLOYEES  OF  LAWYERS
See also NONLAWYERS
Bail Bondsman RPC 1
Bonus RPC 147
Contracting with outside company to administer law office  01 FEO 2,

03 FEO 6
Confidentiality, effect of hiring former employee of opposing counsel

RPC 176
Depositions, role of paralegal in RPC 183 
Disbarred lawyer  98 FEO 7
Division of fees, percentage bonus as RPC 147
Former employee of opposing counsel, hiring RPC 74, RPC 176
Gifts from court reporting service RPC 102
Independent contractor, using services of    RPC 216, 99 FEO 6
Investigator RPC 1
Management firm, contracting with to administer law office  01 FEO

2, 03 FEO 6
Negotiating with claims adjustors RPC 70
Part-time employees RPC 1
Secretary who is also real estate agent RPC 88 
Supervision of

-conflicts of interest  RPC 102
-independent paralegal  searching real estate titles  99 FEO 6
- employee negotiating with claims adjustors RPC 70
- paralegal appearing at calendar call  00 FEO 10
-paralegal closing a residential real estate transaction  99 FEO 13, 

01 FEO 4, 01 FEO 8
Title abstract services RPC 29, 99 FEO 6
Witness in litigation RPC 19, RPC 213

EMPLOYEES  OF  OPPOSING  COUNSEL
See EMPLOYEES OF LAWYERS

ESCROW  ACCOUNTS
See also TRUST ACCOUNTS
Conflict of interest absent, representation of party after resignation as

escrow agent  98 FEO 11
Disbursement of escrowed funds, dispute over RPC 66
Dispute over disbursement, representation of one party pursuant to

waiver of future conflict  99 FEO 8 
Guidelines for maintaining RPC 66
Real estate transactions

-disbursement of escrowed funds RPC 66
Resignation as escrow agent to represent obligor or obligee  98 FEO 11

ESTATES
Administrators, see PERSONAL REPRESENTATIVES OF ESTATES
Confidential information of deceased client, disclosure in a will contest

proceeding  02 FEO 7
Confidential information of deceased client, disclosure to personal rep-

resentative RPC 206
Confidential information, disclosure to substitute personal representa-

tive RPC 195
Conflicts of interest

-defending former personal representative against claim brought by
estate RPC 137

-personal representative, representing in individual and official capac-
ities RPC 22

-seeking to remove co-executor of an estate  99 FEO 4
Decedent's confidential information, disclosure to personal representa-

tive RPC 206
Executors, see PERSONAL REPRESENTATIVES OF ESTATES
Financial products, sale to client as part of estate plan  01 FEO 9
Identity of client, lawyer represents estate as entity and personal repre-
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sentative in official capacity RPC 137
Multiple representation RPC 144
Personal representatives, see PERSONAL REPRESENTATIVES OF

ESTATES
Seeking removal of personal representative  02 FEO 3
Spouses, joint representation in estate planning  RPC 229
Witness, lawyer as RPC 142

EX  PARTE  COMMUNICATIONS
See COMMUNICATIONS WITH JUDGES
See also COMMUNICATIONS WITH ADVERSE PARTIES, COM-

MUNICATIONS WITH WITNESSES

FAMILY  LAW
See ALIMONY, CHILD SUPPORT, DOMESTIC RELATIONS

FEE  AGREEMENTS
See also CONTINGENT FEES, FEES, RETAINER AGREEMENTS
Alternative dispute resolution, requiring in fee dispute RPC 107
Court awarded fee and contingent fee, collection of both  02 FEO 04
Fee sharing with nonlawyer/claimant's representative in Social Security

case   03 FEO 10
Nonrefundable retainers, see RETAINER AGREEMENTS 
Renegotiation, increase in hourly rate RPC 166 
Security for fee, see FEES
Settlements, see SETTLEMENTS
Support payments of domestic client, obtaining interest in to secure

legal fee RPC 187

FEES
See also COLLECTIONS, CONTINGENT FEES, DIVISION OF

FEES BETWEEN LAWYERS, FEE AGREEMENTS
Acceptance of referral fee from investment advisor  99 FEO 1
Advance payment of RPC 50, RPC 158, 97 FEO 4, 00 FEO 5
Arbitration of fee dispute, purpose of mandatory requirement RPC 222
Assignment of client's judgment as payment or security for fee RPC

134
Contingent fee and court awarded attorney fee, collecting both  02

FEO 4
Collection of

-collection agency, use permitted RPC 7
Court petition for, disclosure of discounted legal fees in  01 FEO 1
Credit card, payment by 97 FEO 9
Division of fee with lawyer for referral RPC 148
Division of fees with nonlawyer

-percentage bonus paid to employee    RPC 147
Electronic transfer, payment of fees by RPC 247
Fee agreement, see FEE AGREEMENTS
Fee dispute resolution program of the State Bar, charging for time

expended to participate in 00 FEO 7
Finance charge on  98 FEO 3
Flat fees  97 FEO 4, 00 FEO 5
Insurer's billing guidelines, compliance with  98 FEO 17
Judgment, assignment of as payment for legal fee RPC 134
Medical payments insurance, prohibition on contingent and sliding fees

for collection of  RPC 35, RPC 174
Minor plaintiff, court approval of settlement, compensation of minor's

lawyer paid by carrier RPC 167
Mixed fee based on hourly rate and contingent fee RPC 235
Nonrefundable fees RPC 158, 00 FEO 5
Nonrefundable retainers, see RETAINER FEES 
Proceeds from client's medical payments insurance and gross recovery,

collecting fee on both RPC 231
Recovering legal fees from opposing party   RPC 196
Referral fees, see DIVISION OF FEES BETWEEN LAWYERS
Refund of

-advance fee RPC 158, 00 FEO 5
-client's appeal bond, application to fees RPC 37

-flat fee  97 FEO 4, 00 FEO 5
-prepaid fee RPC 106

Reused work product, billing for RPC 190
Security for fee

-confession of judgment RPC 222
-promissory note and deed of trust in domestic case RPC 186

Sliding fee for collecting proceeds from insured's medical payments lia-
bility insurance     RPC 174

Solicitation of, from third parties  98 FEO 14
Third party payors  98 FEO 14

FILES  OF  CLIENT
Access to by lawyer who departs firm RPC 227
Co-party, release of file to RPC 245
Correspondence with insurance carrier, surrendering copies to insured

RPC 92
Deceased lawyer's files RPC 16
Disposing of closed files, guidelines RPC 16, RPC 209
Documents, releasing original documents to client upon termination of

representation RPC 169
Electronic mail (email), retention of  02 FEO 5
Electronic storage of RPC 234
Guardian, release of client's file to  98 FEO 16
Medical records obtained during case evaluation, unconditional release

to client upon termination of representation RPC 79
Multiple representation

-delivery of file upon termination of representation RPC 178
-delivery of information entrusted to lawyer by other client RPC 153

New lawyer hired by client, providing information to RPC 153
Original documents, delivery to client RPC 178
Photocopies of documents in file, lawyer's responsibility for cost upon

termination of representation RPC 169, RPC 178
Storage of and retrieval, charging client for 98 FEO 9
Termination of representation

-delivery of file to client RPC 178
-photocopies of documents in file, lawyer's responsibility for cost
upon termination of representation RPC 169

Title notes, releasing to client RPC 169,    RPC 227 

FORECLOSURES
Bankruptcy, see BANKRUPTCY
Trustee, lawyer as

-filing motion to set aside automatic stay in bankruptcy RPC 46
-preparing work-out agreement RPC 90
-resignation to represent lender RPC 90
-responsibilities and limitations on,
comprehensive guidelines RPC 82
-service as after representing seller RPC 3
-suing former debtor after foreclosure is complete RPC 64

FORMER  CLIENTS
Ed. Note: This heading refers primarily to conflicts of interest.
See also FILES OF CLIENT
Borrower in real estate transaction, service as trustee in foreclosure

against RPC 3
Confidential settlement agreement, representation of similar claimants

after participation in  03 FEO 9
Escrow dispute, waiver of future conflict  99 FEO 8
Estate, defending former personal representative against claim brought

by estate RPC 137
File

- delivery of information entrusted to lawyer by other client RPC
153

- retention of email correspondence  02 FEO 5
Medical malpractice claim against RPC 27 
Multiple representation, see MULTIPLE REPRESENTATION
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GOVERNMENT  LAWYERS
Attorney general staff lawyers

-judicial consultations prohibit representation in appeal RPC 122
-representation of adverse interests RPC 55

Board of education, representation on criminal forfeitures RPC 54
Communications with judges RPC 122
Conflicts of interest

-appellate representation of county does not prohibit suit against
county on unrelated matters RPC 131

-attorney general staff lawyers RPC 55
-county attorney acting as guardian ad litem in child abuse case RPC
14

-school board, representation on criminal forfeitures RPC 54
-sheriff's department, representation prohibits representation of
criminal defendants RPC 73

District attorneys, see PROSECUTORS
Imputed disqualification

-representation of sheriff's department disqualifies other members of
firm from representing criminal defendants RPC 73

Law firm for county, partner's election to board of county commission-
ers does not disqualify RPC 130

Oversight of investigation and communications with employees of cor-
porate target 99 FEO 10

Public officials, see PUBLIC OFFICIAL, LAWYER SERVING AS 

GUARDIANS
Conflicts of interest, see CONFLICTS OF INTEREST 
Child represented by GAL and attorney, communication with   RPC

249
Direct communication with represented GAL  02 FEO 8
Disabled clients, see DISABLED CLIENTS 
Incompetent client, see DISABLED CLIENTS 
Minors, child/father conflict of interest RPC 163
Revealing confidential information to parents of minor client  98 FEO

18

IMPUTED  DISQUALIFICATION
Attorney general staff lawyer RPC 122
Firm member's service on board of trustees of nonprofit hospital, filing

suit against hospital RPC 160
Former partner jointly represented spouses, subsequent representation

of spouse in domestic action RPC 32
Government lawyers, see GOVERNMENT LAWYERS 
Legal services lawyers, representation of adverse interests by  99 FEO 3
Partner's former firm represented opposing party RPC 45
Partner serving as public official, see PUBLIC OFFICIAL, LAWYER

SERVING AS

INCOMPETENT  CLIENT
See DISABLED CLIENT

INDIGENT  PERSONS
Court-appointed lawyers, see COURT-APPOINTED LAWYERS
Pro se representation, see PRO SE REPRESENTATION

IN-HHOUSE  COUNSEL
See CORPORATE REPRESENTATION

INSURANCE  REPRESENTATION
Arbitration, in-house legal counsel for carrier, representation of insured

RPC 151
Audited legal bills, disclosure of information about insured's representa-

tion in bills submitted to insurer's auditor  98 FEO 10, 99 FEO 11
Billing guidelines of insurance carrier  98 FEO 17
Communication with adverse insurance carrier RPC 39
Communication with adverse party RPC 15 
Communication with defendant/insured in personal injury action prior

to carrier's appointment of lawyer to represent RPC 194
Conflicts of interest

-audited legal bills  98 FEO 10
-bad faith action against insurer for failure to pay liability claim,
simultaneous representation of insured and claimant RPC 207

-billing, compliance with carrier's requirements and guidelines  98
FEO 17

-demanding carrier settle within policy limits on behalf of insured
RPC 91

-dismissal of insured's counterclaim   RPC 103
-indemnifying liability carrier for unpaid liens of medical providers
RPC 228

-in-house counsel for carrier, representation of insured and carrier
RPC 151

-insured's compulsory counterclaim, representation on RPC 172
-minor plaintiff, court approval of settlement, compensation of
minor's lawyer paid by carrier RPC 167

-personal injury victim and medical insurance carrier with subroga-
tion agreement, simultaneous representation RPC 170

-plaintiff's offer to limit insured's liability in exchange for admission
of liability RPC 112

-plaintiff's offer to limit insured's liability in exchange for consent to
amend complaint RPC 111

-suing insured while defending other persons insured by same carrier
RPC 56

-underinsured motorist carrier, representation of carrier in name of
underinsured motorist RPC 110

-underinsured motorist carrier, representation of insured, carrier, and
same carrier relative to underinsured motorist coverage carried by
plaintiff RPC 177

-uninsured motorist carrier, representation of insured, carrier, and
same carrier relative to uninsured motorist coverage carried by
plaintiff RPC 154

Correspondence with carrier, surrendering copies to insured RPC 92
Declaratory judgment action

-representation of carrier and insured as coplaintiffs RPC 59, RPC
151

-representation of insured during pendency of carrier's declaratory
judgment action against insured RPC 140

Duty to insured RPC 92
Fees

-contingent and sliding fees for collecting proceeds from insured's
medical payments liability insurance RPC 35, RPC 174

-disclosure of information about insured's representation in bills sub-
mitted to insurer's auditor  98 FEO 10, 99 FEO 11

Interpleader, in-house legal counsel for carrier filing action for allocation
of settlement proceeds RPC 151

Medical payments insurance, 
-prohibition on contingent and sliding fees for collection of RPC 35,
RPC 174

-proceeds from policy and gross recovery, collecting fee on both RPC
231

Minor, representation of in court approval of settlement RPC 167
Multiple representation

-in-house legal counsel for carrier, representation of insured and car-
rier RPC 151

-representation of carrier and insured in declaratory judgment action
RPC 59

-representation of insured, carrier, and same carrier relative to under-
insured motorist coverage carried by plaintiff RPC 177

-representation of insured, carrier, and same carrier relative to unin-
sured motorist coverage carried by plaintiff RPC 154, RPC 177

-representation of insured during pendency of carrier's declaratory
judgment action against insured RPC 140

-representation of personal injury victim and medical insurance carri-
er with subrogation agreement RPC 170

Subrogation claim, in-house legal counsel for carrier, representation of
carrier and insured  RPC 151
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Uncooperative insured, following carrier’s instructions while represent-
ing  99 FEO 14

Uninsured and underinsured motorist coverage
-communication with represented defendant by lawyer for underin-
sured motorist carrier RPC 110

-communication with unrepresented defendant after uninsured
motorist carrier has elected to defend in the name of defendant
RPC 193

-in-house legal counsel for carrier, appearing as attorney for unin-
sured motorist to defend UIM claim RPC 151

-representation of insured, carrier, and same carrier relative to unin-
sured motorist coverage carried by plaintiff RPC 154

-representation of insured, insurer, and uninsured motorist carrier
RPC 177

-underinsured motorist, UIM action pending, withdrawal of lawyer
appointed by motorist's liability carrier upon payment of policy
limits RPC 156

-uninsured motorist, withdrawal from representation of RPC 8
Waiver of affirmative defense by insured, insured's consent required

RPC 118

INTERNET
See also ADVERTISING AND SOLICITATION
Advertising  RPC 239, RPC 241, 00 FEO 1, 00 FEO 3
Directory of lawyers, participating in RPC 241
Jury verdict record, advertising on Web page  00 FEO 1

INVESTIGATORS
See also EMPLOYEES OF LAWYERS
Communication with represented party through investigator  03 FEO 4
Hiring bail-bondsman as part-time investigator RPC 1

JUDGES
See also, COMMUNICATIONS WITH JUDGES
Client, appearance before judge who is   97 FEO 1

JURORS
Questionnaire, sending to prospective jurors RPC 214

LAW  FIRMS
See also MULTIDISCIPLINARY PRACTICE, PARTNERSHIPS,

PROFESSIONAL CORPORATIONS
Advertising or holding out as RPC 116
Bona fide law firm, holding out as practicing in RPC 116
Disqualification imputed to members, see IMPUTED DISQUALIFI-

CATION
Dissolution, responsibilities of lawyers upon RPC 48, RPC 98, RPC

200
Management company, contracting with to administer law office  01

FEO 2, 03 FEO 6
Name of firm

-retired lawyers, see RETIRED LAWYERS
Sale of   98 FEO 6
Sharing office space and expenses, question of bona fide partnership

RPC 116 

LAW  RELATED  SERVICES
Rules of Professional Conduct govern lawyer's conduct with respect to

provision of  RPC 238

LAWYER  AS  WITNESS
See WITNESS, LAWYER AS

LAWYER  CLIENT  RELATIONSHIP
Client's decision-making authority

-exclusive authority to settle RPC 145
-plaintiff's offer to limit insured's liability in exchange for consent to
amend complaint RPC 111

-settlement funds, disbursement of    RPC 125

“Covering” a court proceeding as a favor to another lawyer, client-
lawyer relationship arising from  99 FEO 12

Disclaimer of
- communications via internet message board requires 00 FEO 3
-in advance of initial conference  RPC 244

Execution of adoption pleadings prepared by another as accommoda-
tion for social service agency RPC 139

Financial institutions RPC 121
Incompetent client, see DISABLED CLIENTS
Limiting objectives of representation RPC 240
Waiver of affirmative defense, client's consent required RPC 118

LAWYER  REFERRAL  SERVICES
Advertising

-characterization of participating lawyers as the "best" RPC 135
-requirements RPC 135

Participation
-in general RPC 10
-more than one lawyer required RPC 94 

LEGAL  AID  AGENCIES
See also INDIGENT PERSONS
Pro se representation, see PRO SE REPRESENTATION
Representation of adverse interests by lawyers with Legal Services of NC

99 FEO 3

LEGAL  ASSISTANTS
See EMPLOYEES OF LAWYERS

LEGAL  DIRECTORIES
Internet directory RPC 241
Out-of-state lawyers working in North Carolina law firm RPC 68

LIENS
See CREDITORS OF CLIENT

LETTERHEAD
"Corresponding lawyer," listing out-of-state lawyer as RPC 31
Nonlawyers RPC 126
Out-of-state lawyers RPC 25

LIMITED  REPRESENTATION  
“Covering” a court proceeding as a favor to another lawyer, client-

lawyer relationship arising from  99 FEO 12
Disclaimer of client-lawyer relationship in advance RPC 244
Limiting objectives of representation  RPC 240
Property damage claim, declining to represent plaintiff although repre-

senting plaintiff on related personal injury claim RPC 240

LOANS
See also ADVANCING FUNDS TO CLIENTS
Costs and expenses of litigation, see COSTS AND EXPENSES OF

REPRESENTATION
Personal injury client, lending money to RPC 80

MAILINGS
See also ADVERTISING AND SOLICITATION
Incorporators of business, letter soliciting representation must contain

advertising disclosure RPC 242
Newcomers on list of Chamber of Commerce RPC 26

MEDIATION
See ALTERNATIVE DISPUTE RESOLUTION

MEDICAL  EXPENSES
See CREDITORS OF CLIENT

MISCONDUCT
Affixing excess tax stamps on recorded deed  01 FEO 12
Duty to report misconduct of lawyer, see DUTY TO REPORT 
Misrepresentation of prior record level in sentencing proceeding  03

FEO 5
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Notary public, compliance with applicable laws when acting as  00
FEO 8

Obtaining medical records  99 FEO 2
Subpoena, misuse of RPC 236
Threats involving the criminal justice system  98 FEO 19

MULTIDISCIPLINARY  PRACTICE
See also BUSINESS ACTIVITIES, LAW FIRMS
Accounting and legal services offered by same firm  00 FEO 9
Financial products, sale to legal client  01 FEO 9

MULTIPLE  REPRESENTATION
Bankruptcy, joint representation of husband and wife in Chapter 13

00 FEO 2
Claimants in personal injury case RPC 251
Confidentiality

-disclosure of information entrusted to lawyer by other client RPC
153

Estate matters, see ESTATES
File of client, delivery upon termination of representation RPC 178
General contractor and surely, representation of   03 FEO 1
Insurance representation, see INSURANCE REPRESENTATION 
Parent and child RPC 109, RPC 123
Real estate transactions, see REAL ESTATE TRANSACTIONS
Spouses for estate planning RPC 229
Workers’ compensation death benefits, representing multiple claimants

for  01 FEO 6

NONLAWYERS
See also EMPLOYEES OF LAWYERS
Fee sharing with nonlawyer/claimant's representative in Social Security

case  03 FEO 10
Hiring bail-bondsman as part-time investigator RPC 1 
Independent title abstractor, using services of RPC 216
Paralegal, 

- appearing at calendar call for lawyer  00 FEO 10
- supervision of residential real estate closing by  99 FEO 13, 01
FEO 4, 01 FEO 8, 02 FEO 9

Letterhead, see LETTERHEAD
Prosecutor's administrative assistant, supervision of plea negotiations by

RPC 152
Real estate closing, paralegal’s role in  99 FEO 13, 02 FEO 9
Real estate closing, nonlawyer's role in   Authorized Practice Advisory

2002-1
Social service agency, execution of adoption papers as accommodation

for RPC 139
Supervision of an independent paralegal  99 FEO 6

NOTARY  PUBLIC
Lawyer as

-notarizing documents in proceedings in which lawyer appears RPC
136

-compliance with applicable laws  00 FEO 8

OF  COUNSEL  DESIGNATION
Guidelines for designation RPC 34, RPC 85 
Out-of-state lawyer RPC 25, RPC 34
Out-of-town lawyer RPC 85

OUT-OOF-SSTATE  LAWYERS
Legal directory listing, see LEGAL DIRECTORIES 
Letterhead, see LETTERHEAD

PARALEGALS
See EMPLOYEES OF LAWYERS

PARTNERSHIPS
See also LAW FIRMS
Advertising or holding out as RPC 116 

Sharing office space and expenses RPC 116

PAYMENT
See FEE AGREEMENTS, FEES

PERJURY
Client perjury in deposition, response to    RPC 203
Criminal representation

-false identity, client testifying under   RPC 33
Disclosure of client's criminal record RPC 33 
Driving record, withholding information about  98 FEO 5

PERSONAL  INJURY  REPRESENTATION
Advancing funds to client, see ADVANCING FUNDS TO CLIENTS
Automobile accident representation, see INSURANCE REPRESEN-

TATION
Communications with adverse parties, see COMMUNICATIONS

WITH ADVERSE PARTIES
Communications with witnesses, see COMMUNICATIONS WITH

WITNESSES
Contingent fees, see CONTINGENT FEES
Disbursement of settlement funds

-upon deposit of funds provisionally credited to trust account  
01 FEO 3

-see also CREDITORS OF CLIENT
Insurance representation, see INSURANCE REPRESENTATION 
Medical records, obtaining by subpoena  99 FEO 2
Multiple representation, see MULTIPLE REPRESENTATION

PERSONAL  REPRESENTATIVES  OF  ESTATES
Confidential information, disclosure of deceased client's confidences in

a will contest proceeding  02 FEO 7
Confidential information, disclosure to substitute personal representa-

tive RPC 195
Conflicts of interest

-co-executor, seeking to remove 99 FEO 4
-former personal representative, defending against claim brought by
estate formerly represented by lawyer RPC 137

-personal representative, representing in individual and official capac-
ities RPC 22

-personal representative, seeking removal of  02 FEO 3

PHYSICIANS
See also CREDITORS OF CLIENT

PREPAID  LEGAL  SERVICES
Disclosure in fee petition  01 FEO 1
Participation in

-plan owned by member of lawyer's family RPC 71
Solicitation RPC 71

PROFESSIONAL  CORPORATIONS
See  LAW FIRMS

PROFESSIONALISM  AND  COURTESY
Calendar call, responsibility to lawyer who fails to appear RPC 208
Default, notifying opposing lawyer prior to obtaining an entry of RPC

212
Receipt of inadvertently disclosed documents from opposing party RPC

252
Recording conversation with opposing counsel RPC 171

PROSECUTORS
See also CRIMINAL REPRESENTATION
Communication with unrepresented person charged with a traffic

infraction RPC 189
Conflicts of interest

-school board, service on RPC 95
Dismissal of charges against incarcerated person, duty to notify appro-

priate authorities    RPC 197
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Investigation oversight, communication with employees of corporate
target during  99 FEO 10

Nonlawyer assistant, see NONLAWYERS
Plea agreement and negotiation

-charitable contribution as condition of RPC 204
-disclosure of material terms RPC 152
-waiver of allegation of prosecutorial misconduct RPC 129
-waiver of appellate and post-conviction rights RPC 129

Scheduling cases, using discretion of prosecutor to coerce a plea agree-
ment RPC 243

Sentencing proceeding, misrepresentations to court  03 FEO 5
Undercover officer planted in jail cell of represented criminal defendant

97 FEO 10

PRO  SE  REPRESENTATION
Communications with unrepresented prospective defendant in personal

injury action RPC 194
Confession of judgment, preparation for unrepresented adverse party

RPC 165
Indigent persons, assistance from legal aid agency RPC 114
Preparation of pleading for adverse pre so party  02 FEO 6
Prosecutor, communication with unrepresented person charged with

traffic infraction    RPC 189
Stand-by defense counsel in capital case, duties of RPC 198 
Uninsured motorist, communication with after uninsured motorist car-

rier has elected to defend in name of defendant RPC 193
Unrepresented insured, communication with to present settlement

demands RPC 15
Unrepresented prospective defendant in personal injury action, commu-

nications with RPC 194

PROSPECTIVE  CLIENTS
Duties to prospective clients, in general  03 FEO 8
Prospective client, duty of confidentiality may prevent adverse represen-

tation RPC 246    

PUBLIC  DEFENDERS
Conflicts of interest

-codefendants RPC 65
-school board, service on RPC 105

Funds of client RPC 4
Multiple representation RPC 65

PUBLIC  OFFICIAL,  LAWYER  SERVING  AS
Conflicts of interest

-partner's suit against governing body upon which lawyer serves
RPC 53, 02 FEO 2

-suing nonprofit hospital when partner serves on board of trustees
RPC 160

Defense of criminal defendants while serving as county commissioner
RPC 63

District attorney, see PROSECUTORS
Disqualification of lawyer/commissioner from representation of crimi-

nal defendants RPC 73
Election to county board of commissioners of partner of firm that rep-

resents county, effect RPC 130
Government employee, lawyer as, see GOVERNMENT LAWYERS
Imputed disqualification

-defense of criminal defendants while partner is serving as county
commissioner   RPC 63, RPC 73

Prosecutor, see PROSECUTORS
School board, representation of while serving as county commissioner

RPC 63

PUBLICITY,  TRIAL
Civil trial  98 FEO 4

REAL  ESTATE  TRANSACTIONS
Affixing excess tax stamps on recorded deed  01 FEO 12

Approved attorney lists of lenders RPC 57
Brokerage owned by lawyers RPC 49
Closings

-disbursements against provisional credit RPC 191
-disbursements, following lender's instructions RPC 44
-mortgage brokerage owned by lawyers, closing transactions brokered
by RPC 248

- presence of attorney  99 FEO 13, 01 FEO 4, 01 FEO 8, 02 FEO
9, Authorized Practice Advisory 2002-1

-recording before disbursement upon lender's instructions RPC 44
-recording costs, payment for deposited in trust account RPC 47
-supervising paralegal  99 FEO 13, 01 FEO 4, 01 FEO 8, 02 FEO 9
-upon deposit of loan check that lender's agreement purports to
make certified   RPC 232

-witness closings  98 FEO 8
Conditional delivery of trust account checks to real estate agent before

depositing loan proceeds and recording RPC 44, RPC 78
Confidentiality, client's lien affidavit RPC 113
Conflicts of interest

-borrower and lender, representation of both in residential transac-
tion RPC 210

-borrower's lawyer rendering opinion to lender RPC 101, RPC 121,
RPC 210

-buyer and developer, representation of both in residential transac-
tion 97 FEO 8

-buyer and seller, representation of both in residential transaction
RPC 210, 97 FEO 8

-closing transaction brokered by agency with which lawyer is a real-
tor RPC 201

-closing transaction brokered by relative of closing lawyer RPC 188
-closing transaction brokered by secretary who is also real estate agent
RPC 88

-developer who is regular client, representation of buyer in residential
transaction    97 FEO 8

-mortgage brokerage owned by lawyers, closing transactions brokered
by RPC 248

-real estate brokerage owned by lawyers, closing transactions bro-
kered by RPC 49

-rendering title opinion to title insurance company when lawyer
owns stock in title insurance agency RPC 185

-rendering title opinion upon property in which lawyer has a benefi-
cial interest    RPC 83

Deed of trust, obtaining cancellation from lender after payoff  99 FEO
5

Disbursement against provisional credit to trust account RPC 86, RPC
191

Disbursement of closing funds after buyer instructs not to disburse 99
FEO 9 

Earnest money, receipt prior to closing RPC 86
Escrow accounts, see ESCROW ACCOUNTS
Foreclosures, see FORECLOSURES
HUD Settlement Statement, misrepresentation of disbursements on

RPC 86
Independent title abstractor, using services of RPC 216
In-house counsel to lender, preparation of closing documents by RPC 40
Lender, exclusive representation of RPC 40, RPC 41
Lender's preparation of closing documents   RPC 41
Mortgage brokerage owned by lawyers, representation as closing agent

or to certify title prohibited RPC 248
Paralegal, supervising in residential closing  99 FEO 13, 01 FEO 4, 01

FEO 8, 02 FEO 9
Obtaining canceled deed of trust following residential real estate closing

99 FEO 5
Provisional credit to trust account upon deposit of lender check, dis-

bursement against    RPC 86, RPC 191
Realtor/lawyer, closing transactions brokered by agency with which
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lawyer is a realtor    RPC 201
Secretary who is also real estate agent RPC 88
Seller, closing lawyer's representation of and receipt of fee from RPC 86
Tax stamps, affixing excess stamps on recorded deed  01 FEO 12
Title agency, ownership of  99 FEO 6
Title notes

-access to by lawyer who departs firm  RPC 227
-releasing to client RPC 169, RPC 227

Title search
-tacking onto existing title insurance policy RPC 99
-title abstract service RPC 29

Trust account, disbursement against provisional credit to RPC 86, RPC
191

RECORDED  CONVERSATIONS
Illegal tape recording, use in trial RPC 192,  RPC 220
Opposing counsel, recording conversation with RPC 171

RESTRICTIVE  COVENANTS
Employment agreement restricting right to practice  01 FEO 10
Settlement agreement restriction on lawyer's representation of similarly

situated claimants RPC 179, 03 FEO 9

RETAINER  AGREEMENTS
See RETAINER FEES

RETAINER  FEES
Nonrefundable retainers RPC 50, RPC 158, 97 FEO 4, 00 FEO 5

RETIRED  LAWYERS
Division of fees with, see DIVISION OF FEES BETWEEN

LAWYERS 
Name of firm RPC 13
Restricting practice, agreement with RPC 12 

SCREENING
Duties to prospective clients, in general  03 FEO 8

SECRETARIES
See EMPLOYEES OF LAWYERS

SERVICE  OF  PROCESS
Evade, advising a client to  98 FEO 2

SETTLEMENTS
Client's exclusive authority to settle RPC 145
Conditions imposed upon

-agreement not to report sexual misconduct of mental health profes-
sional to licensing authorities RPC 159

-agreement not to reveal confidential information  03 FEO 9
-conditional delivery of settlement proceeds, lawyer's duty upon
receipt of proceeds RPC 127

-employment agreement with lawyer, lawyer's approval of client's set-
tlement   RPC 145

-restriction on lawyer's representation of similarly situated claimants
against opposing party RPC 179

-settlement with lawyer prohibiting disclosure of lawyer's misconduct
RPC 84

Conflicts of interest
-minor plaintiff, court approval of settlement, compensation of
minor's lawyer paid by carrier RPC 167

Contingent fee, structured settlement RPC 141 
Creditors of client, see CREDITORS OF CLIENT
Decision-making authority of client, disbursement of settlement pro-

ceeds RPC 125
Disbursing proceeds

- as directed by client  RPC 69 
-upon deposit of funds provisionally credited to trust account
01 FEO 3

-see also, CREDITORS  OF CLIENT

Disclosure of client's death during negotiations RPC 182 
Lien, withholding settlement proceeds to pay RPC 69, RPC 125
Lump sum settlement, representation of parent and child RPC 109
Medical providers' liens, payment of  RPC 69, RPC 125
Misconduct, duty to report

-agreement not to report sexual misconduct of mental health profes-
sional to licensing authorities RPC 159

-check disbursement in violation of agreement RPC 127
Negotiation of, communication with adverse party, see COMMUNI-

CATIONS WITH ADVERSE PARTIES
Representation of clients with similar claims after participation in a con-

fidential settlement agreement for another client  03 FEO 9
Sealing settlement agreement involving municipality, cooperation of

plaintiff's attorney  RPC 179
Structured settlement, contingent fee  RPC 141
Threats involving the criminal justice system  98 FEO 19

SOLICITATION
See ADVERTISING AND SOLICITATION

SPECIALIZATION
Advertising specialty RPC 43
Designation of  RPC 43

TEMPORARY  LAWYERS
Contracting with lawyers from independent placement service RPC 38
Leasing lawyers from nonlawyer company   RPC 104

TRIAL  CONDUCT  AND  PRACTICE
Calendar call,

-paralegal appearing for lawyer at  00 FEO 10
- responsibility to opposing lawyer who fails to appear RPC 208

Default, notifying opposing lawyer prior to obtaining an entry of RPC
212

Filing suit after the statute of limitations has run   03 FEO 13
Frivolous claim, resisting incompetency petition as   98 FEO 16
Judge who is client, appearance before 97 FEO 1
Misrepresentation of prior record level in sentencing proceeding  03

FEO 5
Obtaining medical records  99 FEO 2
Offensive tactics, avoiding at calendar call   RPC 208
Publicity in civil trial  98 FEO 4
Statute of limitations, filing suit after elapsed  03 FEO 13
Subpoena process, misuse of  RPC 236, 99 FEO 2
Threats involving criminal justice system  98 FEO 19

TRUST  ACCOUNTS
See also CLIENT FUNDS AND PROPERTY, ESCROW

ACCOUNTS
Abandoned funds RPC 89, RPC 149, RPC 226
Advance payments deposited in trust account

-fees RPC 50, RPC 158
-litigation costs RPC 51
-recording costs RPC 47

Bank, selection of and Y2K considerations  98 FEO 15
Business account, linking for purpose of determining interest or service

charges RPC 150
Cashing check for client RPC 4
Chargebacks from credit card payments, protection against 97 FEO 9
Client's funds for costs, depositing in RPC 47, RPC 51
Commingling by bank for interest accrual or service charge assessment

RPC 150
Conditional delivery of trust account checks before depositing loan pro-

ceeds RPC 78
Costs, deposited in RPC 158
Credit card, accepting fees paid by 97 FEO 9
Digital records for  01 FEO 14
Escheat of abandoned funds RPC 89, RPC 149 
Nonrefundable retainer fees RPC 50
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Out-of-state trust accounts RPC 96
Provisional credit, disbursement against RPC 86, RPC 191, 01 FEO 3
Purchasing money order for client RPC 4 
Real estate closing, disbursement against provisional credit RPC 191
Records

-documenting the handling of trust funds RPC 86
-retaining CD-ROM with digital images of trust account checks   
01 FEO 14

Selecting a bank, Y2K considerations  98 FEO 15
Settlement funds, disbursement without consent of client prohibited

RPC 75

TRUSTEES
See also FORECLOSURE
Foreclosure, lawyer as trustee, see FORECLOSURES

UNAUTHORIZED  PRACTICE  OF  LAW
Disbarred lawyer, employment in law office  98 FEO 7
Insurance company, representation of insured and others by lawyer who

is employee of, guidelines RPC 151
Nonlawyer's role in real estate closing   Authorized Practice Advisory

2002-1
Paralegal 

- appearing at calendar call for lawyer  00 FEO 10
- closing residential real estate transaction for lawyer  99 FEO 13, 01
FEO 4, 01 FEO 8, 02 FEO 9

Real estate closing, participation in when title prepared by another  98
FEO 8

UNDERINSURED  MOTORIST
See INSURANCE REPRESENTATION

UNINSURED  MOTORIST
See INSURANCE REPRESENTATION

WAIVERS
See CONFIDENTIALITY, CONFLICTS OF INTEREST.

WEB  PAGE
See ADVERTISING AND SOLICITATION

WITHDRAWAL  FROM  REPRESENTATION
Client's disappearance, withdrawal upon    RPC 223
Uninsured motorist represented by lawyer retained by insurance carrier

RPC 8

WITNESSES
See COMMUNICATIONS WITH WITNESSES

WITNESS,  LAWYER  AS
Employee of lawyer as witness, see EMPLOYEES OF LAWYERS
Estate matters RPC 142
Opposing party, witness for RPC 207
Withdrawal, in criminal case RPC 221

WORKERS’  COMPENSATION
Communications with adverse party RPC 67
Communication with represented claimant through private investigator

03 FEO 4
Communication with treating physician  RPC 224
In-house legal counsel for carrier, representation of carrier and insured

RPC 151
Multiple representation of claims for death benefits  01 FEO 6
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Trust  Accounts  -  Help  Is  Available
The State Bar's Trust Account Handbook, which provides greater detail on

managing a trust account, can be purchased from the Bar or accessed on the
State Bar's web site, www.ncstatebar.org. Just click on "Trust Account
Guidelines" in the menu on the home page.

The members of the State Bar staff are also available to answer questions
about maintaining a trust account.  Call the State Bar office at 919/828-4620.
If you need ethics advice, ask for Alice Neece Mine, who is assistant executive
director and counsel to the Ethics Committee, or Deanna Brocker, assistant
ethics counsel. If you need technical support, ask for Bruno DeMolli, staff audi-
tor.

Trust  Accounts  -  What  Are  They  and  How  Many  Do
You  Need?

(Questions 1-5)

1.  What  is  a  trust  account?
A trust account is a bank account maintained incident to a lawyer's law prac-

tice in which the lawyer holds funds received in a fiduciary capacity on behalf
of or belonging to a client. Rule 1.15-1(1).

2.  Who  must  have  a  trust  account?
Any lawyer who receives funds in a fiduciary capacity in the context of his

or her law practice must have access to or maintain a trust account. The lawyer
must have access to or establish a trust account before receiving such funds. Rule
1.15-2(a), (b), and (c).

3.  Are  there  restrictions  concerning  the  kinds  of  institutions  where  trust
accounts  may  be  maintained?

Yes. Trust accounts may only be maintained at federally or North Carolina
chartered banks, savings and loan associations, or credit unions. Unless the
client specifically provides written direction to the contrary, the bank at which
a trust account is maintained must be in North Carolina. With the written con-
sent of the client, a trust account dedicated to only one client's funds (see Rule
1.15-1(c)) may be maintained at a bank outside of North Carolina or at a finan-
cial institution other than a bank inside or outside of North Carolina. Rule
1.15-2(e).

A law firm with offices in North Carolina and another state may send a
North Carolina client's funds to a firm office in another state for centralized pro-
cessing without client consent provided the funds are promptly deposited in a
trust account with a bank that has branch offices in North Carolina.  Rule 1.15-
3 Comment [3].

4.  How  many  trust  accounts  does  a  lawyer  need?
Generally speaking, a lawyer needs only one trust account to handle monies

received in trust which are either nominal in amount or held for a short period
of time. Within this common account, the funds of many clients may be com-
mingled so long as adequate records are kept to identify the funds of each client.
Rule 1.15-2.

5.  Does  each  lawyer  in  a  firm  need  a  separate  trust  account?
No. Each lawyer in a firm may ethically use a common account so long as

adequate records are maintained. However, multiple accounts are permissible. A
lawyer may personally maintain several trust accounts if he or she desires. Rule
1.15-2.

May  a  Trust  Account  Bear  Interest?
(Questions 6-9)

6.  What  sort  of  bank  account  must  be  maintained?
Since a lawyer has an ethical obligation to pay or deliver client funds

promptly as instructed by the client, trust accounts are generally demand
accounts with check writing privileges. Because trust funds are typically nomi-
nal in amount or held for only a short period of time, there is no general require-
ment that the trust account be interest-bearing. Rule 1.15-2(m).

7.  Does  a  lawyer  ever  have  an  obligation  to  maintain  an  interest-bbearing  trust
account?

Yes. If, because of the size of the deposit or the length of time the deposited
funds are to be held, a prudent person acting in a fiduciary capacity would be
expected to invest the funds, a lawyer receiving money under such circum-
stances would have a corresponding obligation to deposit the funds in an inter-
est-bearing account. Such an account is called a "dedicated trust account." Rule
1.15-1(c). The dedicated trust account in which such funds are deposited
should be separate from the lawyer's general trust account. Any interest gener-
ated would be the property of the client. Rule 1.15-2(p).

8.  What  sort  of  account  should  a  lawyer  serving  as  a  personal  representative
maintain?

A lawyer who is serving as trustee, guardian, attorney in fact, or personal rep-
resentative should usually maintain a separate, specially denominated account
called a "fiduciary account." Rule 1.15-1(e). Generally speaking, a fiduciary
account should be interest-bearing since the deposited funds are generally held
in trust for significant periods of time. Rule 1.15-2(c), (p).

9.  Is  it  ever  appropriate  for  a  lawyer  to  use  an  interest-bbearing  trust  account
as  his  or  her  general  trust  account?

Yes. Lawyers wishing to participate in the State Bar's IOLTA program may
maintain general trust funds in interest-bearing checking accounts. The interest
earned on such accounts is remitted by the depository bank directly to the
IOLTA Board of Trustees, which subsequently distributes the funds in the form
of grants to persons or entities for various public purposes in accordance with
the rules of the IOLTA program. Rules 1.15-2(p) and 1.15-4.

How  Do  You  Label  a  Trust  Account?
(Question 10)

10.  How  should  a  trust  account  be  identified?
A trust account must be clearly labeled and designated as a "trust account,"

and all checks drawn on the account must be so identified. For instance, an
appropriate title for the account might be "The Trust Account of John Smith"
or "Smith, Jones & Williams Trust Account." An example of a properly labeled
trust account check is found in Appendix E. Each account in which funds are
held by a lawyer pursuant to the lawyer's service as a trustee, guardian, person-
al representative, attorney in fact, or escrow agent must be appropriately labeled
as a fiduciary account unless such funds are held in a trust account. Rule 1.15-
1(c), (e), (h), (l).

Trust Accounting Questions and Answers

A  complete  Trust  Accounting  Handbook  is  available  online  at  www.ncstatebar.org.  
Select  “Trust  Account  Guidelines”  from  the  website’s  main  menu.
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What  Goes  in  the  Trust  Account?
(Questions 11-14)

11.  How  does  a  lawyer  know  what  funds  should  be  deposited  in  the  trust
account?

The general rule is that every receipt of money from a client or for a client
which will be used or delivered on the client's behalf should be placed in the
trust account or a fiduciary account if the funds are received by a lawyer while
serving as a professional fiduciary. This includes funds received by the lawyer as
an escrow agent. Rule 1.15-2(b) and (c), and Comment following Rule 1.15-3.

12.  What  about  funds  received  by  the  lawyer  as  a  fiduciary  outside  the  con-
text  of  his  or  her  law  practice?

The trust account rules are not applicable in cases where the lawyer handles
money for a business, religious, civic, or charitable organization as an officer,
employee, or other official of that organization. The lawyer's only professional
obligation regarding such funds is to deal honestly. Rule 1.15-1(d) and (m);
Rule 1.15-2(c). Comment following Rule 1.15-3.

13.  What  about  funds  received  by  a  lawyer  acting  as  a  court-aappointed  fiduci-
ary  or  pursuant  to  appointment  in  some  specific  trust  instrument?

A lawyer serving in such a fiduciary role must segregate fiduciary property
from his or her personal property, maintain the minimum financial records
required for a fiduciary account, and instruct any financial institution in which
fiduciary property is held to notify the North Carolina State Bar of any nego-
tiable instruments drawn on the account which are presented for payment
against insufficient funds. Rules 1.15-1(e) and (f); Rule 1.15-2(c),(e),(f),(k);
Rule 1.15-3.

14.  Is  it  appropriate  to  deposit  items  other  than  cash  or  cash  equivalents  in
the  trust  account?

Generally speaking, any negotiable instrument may be deposited in a trust
account whether or not it represents collected funds. Unless specifically permit-
ted by law, the Rules of Professional Conduct or definitive interpretations there-
of, no withdrawal should be made with respect to any deposited item until the
funds represented by that item are collected. Rules 1.15-1(i) and 1.15-2(g).

What  Does  Not  Go  in  the  Trust  Account?
(Questions 15-16)

15.  May  a  lawyer  deposit  his  or  her  own  funds  in  a  trust  account?
No funds belonging to the lawyer may be deposited in the trust account

except such funds as are necessary to open or maintain the account, pay service
charges, and funds belonging in part to a client and in part presently or poten-
tially to the lawyer, such as where a deposited item represents both the client's
recovery and the lawyer's fee. In such a case, the portion of the funds belonging
to the lawyer must be withdrawn from the trust account as soon as the lawyer
becomes entitled to the funds unless the right of the lawyer to receive that por-
tion is disputed by the client, in which event the disputed portion must remain
in the trust account until the dispute is resolved. Rule 1.15-2(f).

16.  Should  retainers  be  deposited  in  the  trust  account?
Strictly speaking, no. A retainer in its truest sense is money paid to the lawyer

to reserve the exclusive use of the lawyer's services for a particular time or in
regard to a particular matter. Since a retainer is deemed earned when paid, it
immediately becomes the property of the lawyer and as such must not be
deposited in the trust account. True retainers must be distinguished from fees
paid in advance which are intended to be held by the lawyer as security deposits
against work which is yet to be performed. Since a lawyer has an ethical obliga-
tion to refund the unearned portion of any fee paid in advance upon discharge
or withdrawal, such funds are not considered property of the lawyer and must
be held in the trust account until they are earned. Rule 1.15-2(a); Comment fol-
lowing Rule 1.15-3; and Rule 1.16(d).

What  Records  Are  Required?
(Questions 17-22)

17.  What  are  the  minimum  record  keeping  requirements  for  trust  and  fiduci-
ary  accounts  maintained  at  a  bank?

Any attorney maintaining a trust account or a fiduciary account at a bank
must keep the following records:

1. A record of receipts. This can be a journal, file of receipts, file of deposit
slips, or a collection of checkbook stubs. The record of receipts must list the
source, client, and date of the receipt of all deposited funds. Rule 1.15-
3(a)(1). Examples of properly composed deposit slips are appended as
Appendix Items A and B.
2. All canceled instruments drawn on the account or printed digital images
thereof. Rule 1.15-3(a)(2).
3. All instructions or authorizations to transfer, disburse, or withdraw funds
from the account. Rule 1.15-2(a)(3).
4. All bank statements or documents received from the bank regarding the
account. Rule 1.15-3(a)(4).
5. For a general trust account, a ledger containing a record for each person
or entity from whom or for whom funds were received which shall accu-
rately maintain the current balance of funds held for that person or entity.
Rule 1.15-3(a)(5). See Appendix Items C and D. 
6. All records required by law. Rule 1.15-3(a)(6).

18.  What  are  the  minimum  record  keeping  requirements  for  a  dedicated  trust
account  or  a  fiduciary  account  maintained  at  a  financial  institution  other  than
a  bank?

1. A record of all depository receipts or deposit slips for the account listing
the source and date of receipt. Rule 1.15-3(b)(1).
2. A copy of all cancelled instruments drawn on the account or printed dig-
ital images of such instruments. Rule 1.15-3(b)(2).
3. All instructions or authorizations to transfer, disburse, or withdraw funds
from the account. Rule 1.15-3(b)(3).
4. All statements or documents received from the financial institution
regarding the account. Rule 1.15-3(b)(4).
5. All records required by law. Rule 1.15-3(b)(5).

19.  How  does  this  work  in  practice?
It can be very simple. For a trust account maintained at a bank, all that is

really required is a checkbook, a ledger card for each client, and a file for corre-
spondence from the bank. When properly maintained, all the information
required for deposits and disbursements can be recorded on the checkbook stub.
The only other record that must be generated by the lawyer is a ledger card for
each client describing each transaction involving the client's funds and carrying
a running balance. Rule 1.15-3(a).

20.  How  long  must  these  records  be  kept?
A lawyer must retain trust account and fiduciary account records for a peri-

od of six years following the completion of the transactions which generated the
records. Rule 1.15-3(f).

21.  Can  trust  account  and  fiduciary  account  records  be  kept  on  computer?
Yes, if the records are retrievable in hard copy or in digital form for the

required six-year period. Rule 1.15-3(f). 

22.  How  often  must  the  records  for  a  general  trust  account  be  reconciled?
A lawyer must reconcile the general trust account balance at least quarterly

with the statements provided by the bank. At a minimum, this is intended to
ensure that the running balances kept for each client equal the total funds on
deposit, exclusive of funds belonging to the lawyer, which have been properly
deposited in the account. Rule 1.15-3(c). Examples of trust account reconcilia-
tion formats are attached as Appendix Items F and G.
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What  Disbursements  Are  Appropriate?
(Questions 23-28)

23.  May  a  lawyer  unilaterally  decide  to  use  funds  held  in  trust  to  pay  his  or
her  legal  fees  or  the  claims  of  other  creditors?

As the client's agent and fiduciary, the lawyer has an obligation to pay or
deliver the funds in accordance with the client's most recent instructions. Unless
the lawyer is authorized by the client to pay a particular charge or claim, the
lawyer may not disburse trust funds for those purposes. Rule 1.15-2(m).

24.  What  if  the  lawyer  has  an  interest  in  funds  received  in  settlement  of  a
claim  or  in  satisfaction  of  a  judgment?

All receipts of trust funds must be deposited into the trust account intact. If an
instrument represents funds belonging in part to the client and in part to the lawyer,
the portion belonging to the lawyer must be withdrawn when the lawyer becomes
entitled to the funds unless the right of the lawyer to receive the portion of the funds
is disputed by the client. In that case the disputed portion must remain in the trust
account until the dispute is resolved. Rules 1.15-2(f)(2) and (g).

25.  What  happens  if  a  client  directs  a  lawyer  not  to  pay  medical  bills  incident
to  the  settlement  of  a  tort  claim?

Generally, the lawyer must follow the client's most recent directions. Unless
the health care provider in question has perfected a statutory lien against the
funds in the hands of the lawyer, the lawyer must handle the settlement proceeds
as directed by the client. RPC 75. But see 01 FEO 11.

26.  Is  it  ever  proper  for  a  lawyer  to  make  disbursements  from  the  trust
account  with  respect  to  funds  represented  by  a  deposited  instrument  which
has  not  yet  been  collected?

Prior to the adoption of RPC 191 in October 1995, a lawyer was permitted
to issue trust account checks against funds which, although uncollected, were
provisionally credited to the lawyer's trust account by the financial institution in
which the trust account was maintained. RPC 191 still allows lawyers to dis-
burse provisionally credited but uncollected funds from the trust account, but
only in consequence of trust account deposits in the form of cash, wired funds,
or certain types of negotiable instruments specified in the Good Funds
Settlement Act, G.S. 45A. It is further provided that disbursements against such
provisionally credited funds should be made only where the lawyer reasonably
believes that the underlying deposited instrument is virtually certain to be hon-
ored when presented for collection, and the lawyer has sufficient assets or cred-
it to fund any outstanding trust account checks issued in regard to a provision-
ally credited item which may be dishonored. 

27.  What  should  a  lawyer  do  if  he  or  she  properly  disburses  against  a  provi-
sionally  credited  instrument  which  is  ultimately  dishonored?

RPC 191 provides that the lawyer, upon learning that a deposited instru-
ment has been dishonored, must act immediately to protect the property of the
lawyer's other clients by personally paying the amount of the failed deposit or
by securing or arranging for payment from sources available to the lawyer other
than the trust funds of other clients. A lawyer should take care not to disburse
against uncollected funds in situations where the lawyer's assets or credit would
be insufficient to fund the trust account checks in the event that a provisional-
ly credited item is dishonored.

28.  May  a  lawyers  disburse  against  provisionally  credited  items  in  cases  other
than  real  estate  closings?

RPC 191 specifically provides that it applies to transactions other than real
estate conveyances.

What  If  a  Trust  Account  Check  Bounces?
(Questions 29-30)

29.  What  should  a  lawyer  do  if  his  or  her  trust  account  check  bounces?
Theoretically, of course, this should never happen. As a practical matter,

however, mistakes do happen and bank errors or administrative snafus within
the lawyer's own office can result in an instrument's being returned for insuffi-

cient funds. If a trust account check is dishonored, the lawyer should immedi-
ately ascertain the nature of the problem and promptly correct it, even if this
requires a deposit of the lawyer's own funds. Under no circumstances should the
lawyer allow the trust funds of another client to be used impermissibly. Finally,
the lawyer should immediately document the problem and any corrective action
taken in a memorandum for his or her own files. 

30.  Must  a  report  be  made  to  the  State  Bar?
Every lawyer must instruct his or her bank to notify the State Bar when any

check drawn on a trust account or a fiduciary account is presented for payment
against insufficient funds. That being the case, a lawyer who overdraws a trust
account or a fiduciary account may soon expect to be contacted by a represen-
tative of the State Bar who will informally request an explanation of the prob-
lem. Once it is verified that an innocent mistake caused the shortage or appar-
ent shortage in the account, the inquiry will be concluded and no further action
will be taken. If, however, no adequate explanation is immediately forthcoming,
a grievance file will be established and a formal investigation initiated. Rule
1.15-2(k). See Appendix K for a copy of the bank directive form.

How  Should  Accountings  Be  Handled?
(Questions 31-33)

31.  How  often  should  a  lawyer  provide  an  accounting  to  a  client  for  the
client's  trust  funds?

An accounting must be provided to the client upon the completion of the
disbursement of the client's funds and at such other times as may be reasonably
requested by the client. If trust funds are retained for more than one year, the
lawyer must provide annual accountings. All accountings must be in writing.
Rule 1.15-3(d).

32.  How  often  should  a  lawyer  provide  an  accounting  for  fiduciary  funds
received  in  connection  with  the  lawyer's  service  as  a  professional  fiduciary
such  as  a  personal  representative  or  a  trustee?

Inventories and accountings of fiduciary funds received in connection with
professional fiduciary services must be given to the clerk of court, or other appro-
priate judicial official, as required by law. If an annual or more frequent account
is not required by law, a written accounting of all transactions concerning the
fiduciary funds must be given to the beneficial owners, or their representative, at
least annually and upon the termination of the lawyer's services. Rule 1.15-2(e).

33.  Do  accountings  for  funds  in  a  trust  account  have  to  be  in  a  particular
form?

No. It is often possible to satisfy the accounting requirement by providing
copies of documents generated during the representation, such as a settlement
statement describing disbursements incident to the resolution of a tort claim or
a HUD-1 statement describing the disbursement of the proceeds of sale in a real
property transaction. In addition, the accounting requirement can generally be
satisfied by providing the client with a copy of a properly maintained ledger card
which describes all receipts and disbursements of the client's funds. An example
of a client ledger card is found in Appendix D. Sample accounting forms are
attached in Appendix Items I and J.

What  Should  Be  Done  With  Unclaimed  Trust
Funds?

(Question 34)

34.  Suppose  a  lawyer  holds  funds  in  a  general  trust  account  and  does  not
know  either  the  identity  or  the  location  of  the  owner  of  those  funds.  What
should  be  done  with  the  money?

Under such circumstances, the lawyer must first make a diligent attempt to
determine the identity and location of the owner of the funds in order that an
appropriate disbursement might be made. If the lawyer is unsuccessful in ascer-
taining the identity and location of the owner of the funds, the lawyer should
consider whether the funds must be escheated to the state of North Carolina.
Pending escheat, such funds should be held and accounted for in the lawyer's
trust account. Rule 1.15-2(q). 
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Appendix

A - Example of Deposit Slip for One Client B - Example of Deposit Slip for Multiple Clients

A cash withdrawal from a deposit into the trust account is not permitted.
Note: A lawyer may elect to create a dedicated interest bearing trust

account (Revised Rule 1.15-7(c)) for those funds of a client which, in his/her
good faith judgment, are other than nominal in amount or are expected to be
held for other than a short period of time. Funds deposited in an interest bear-
ing trust account must be available for withdrawal upon request and without
delay.

Deposits for Same Client

This deposit concerns a real estate closing.
The source of the $100.00 and $250.00 which are personal funds of

client need not be further identified, although you may want to indicate
money order, certified check, etc. It would also be acceptable in this example
to write Client A’s name across the deposit slip once and only identify the
source of the $1,500 and $10,800 deposits (i.e. NCNB and Wachovia) since
all deposits pertain to Client A.

Multiple Deposits for Various Clients

The $50 and $100 deposits were personal funds of Clients B and D,
respectively. The $15,000 was received on behalf of Client C’s personal injury
settlement. Sixty thousand dollars ($60,000) was deposited for Client E’s real
estate closing.
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C - Example of Ledger Card for Posting: Trust Funds, Advances, and Fee
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Some attorneys provide a copy of the ledger card to the clients as a written accounting of the receipt and disbursement of the client’s
funds.

If the client comes to the office, he or she is requested to sign or initial and date the original card, or a computer hard copy, and a
copy is provided to the client. Otherwise, the copy is mailed with a cover memo or letter, with a copy retained on file.

July 4     2001

XYZ Mortgage Company

Seventy-three thousand ninety-one & 00/100

73,091.00

DeMOLLI & WARREN P.A.

TRUST ACCOUNT

RALEIGH, NC  27606

D - Example of Ledger Card with Postings

E - Example of Trust Account Check

Rule 1.15-3(a)(2) of the Revised Rules of Professional Conduct requires that all instruments drawn on the general trust account indicate
the client balance from which a payment is drawn. Therefore, any check written from the trust account must have client reference data on
the check. The client’s name or identification number may appear on the check stub, check register, journal, etc.; however, this information
must also appear on the check. If a trust account software program or a check-writing program cannot record this reference data on the check,
it should be manually recorded.

If one check is drawn to include payment of fees or cost reimbursement for more than one client the check should indicate the respec-
tive individual payments.

The purpose for the disbursement may be indicated after the client’s name (i.e., fees, cost reimbursement, etc.).
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F - Example of Reconciliation (Manual)

Trust Account Reconciliation
There are two steps in reconciling the trust account.

Step 1. Determine current bank balance
Bank statement dated 4/04
Bank statement balance ………………………………$9,702.20
Plus monthly service charge……………………………………0
Plus outstanding deposits ………………………………800.00
Less interest earned………………………………………31.62
Less outstanding checks………………………………2,029.14
Current bank balance…………………………………$8,441.44
Check stub/Journal balance…………………………$8,441.44

Step 2. Determine trust account balance by adding the current bal-
ance from each trust account ledger.  

1/03 Client - A………………………………………$4,000.00
4/03 Client - B……………………………………………89.90
5/03 Client - C…………………………………………683.10
9/03 Client - D…………………………………………277.65
1/04 Client - E…………………………………………3,300.00
Attorney funds to service account…………………………90.79
Trust account balance…………………………………$8,441.44

In this example, the trust account balance and bank balance, after
reconciliation, are the same. Should the trust account balance be
greater than the bank balance, the difference must be immediately
deposited into the trust account by the attorney/firm. If it is subse-
quently discovered that an accounting error was made (not an erro-
neous disbursement of funds) the funds initially deposited to cover the
error should be withdrawn. If funds are erroneously disbursed and no
deposit is made to the trust account to cover the disbursement, other
clients’ funds are used by the bank to cover the erroneous disburse-
ment. This is not permitted.  

Note: The date next to the client's name represents when the funds
were deposited into the trust account or when the last written account-
ing was provided to the client.  This date acts as a control to the book-
keeper in meeting 12-month written accounting requirements.  If peri-
odic billing statements are provided to the client indicating disburse-
ments and current balance in the  trust account, the 12-month period
would commence at the date of the last billing.  This reconciliation
indicates a written annual accounting should have been provided to
Clients A and B and an accounting is due Client C.  

G - Example of Reconciliation (Computer)

Proofing Receipts and Disbursements Register

A. Proofing Receipts and Disbursements Register for
Statement/Clear Date 08-31-04

Trust Account: THB/Real Estate Trust Date 09-2-04
Page 9

(XX) Computer Account Balance as of 08-31-04……….$230,837.28
Less Outstanding Deposits on 08-31-04…………….249,109.86
Plus Outstanding checks on 08-31-04………………424,094.51

Statement Beginning Balance Should Read………….$248,596.67
Statement Ending Balance Should Read……………$405,821.93

B. The Honest Bank
08/31/04
Statement Date
1
Page No.
299 CH
Statement Period
33 Days

Commercial Now Checking Account Statement………………….
Previous Statement 7-29-94, Balance of……………$ 248,596.67
26 Deposits and other Credits Totaling……………1,607,924.10
302 Checks and other Debits Totaling……………1,450,698.84
Current Balance as of Statement Date……………...$405,821.93

C.
Date 09-2-04

File Balances & Ledgers With Balances As of 08-31-94
Page 1

File ID/Client-Matter/Explanation-Purpose Balance/Remind
DeMolli………………………………………………$285.00
Warren………………………………………………170,409.24
Etc. xxx,xxx,xx
(XXX) Report Total(s)/Balance……………………..$230,837.28

Trust Account Reconciliation/Disbursements Register
Computer software programs generated reconciliations vary by pro-

gram, but will compute some form of reconciliation. Appendix G is
but one form of computer generated reconciliation which indicates
what the bank statement ending balance and the computer (trust)
account balance should equal (Example-A).

The ending bank balance as computed by the program is verified by
the bank statement (Example-B) and the account balance coincides
with the total of current client balances for that date (Example-C.)
When reconciling the trust account, examples A & C must be gener-
ated on the same date, otherwise the computer balance (XX) may not
equal the total of client balances (XXX).  

Rule 1.15-3(c) of the Revised Rules of Professional Conduct
requires the trust account be reconciled quarterly.  If you are unable to
retrieve a hard copy of the reconciliation report at a later date, a hard
copy should be printed at the time of reconciliation.  
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Example 1:
An attorney advises a client that a domestic matter will involve an

attorney fee of $150.00, as agreed up front, a recording fee of $30.00,
and a sheriff fee of $4.00, totaling $184.00.

Alternative (a): The client presents the attorney with a check for
$184.00. The check is deposited into the trust account.  A check for
$150.00 is then disbursed to the attorney and the remaining fees are
paid when required (See RPC-51).

Alternative (b): The client pays with two checks, one for $150.00
and another for $34.00. The $34.00 check is deposited into the trust
account. The $150.00 is deposited in the firm operating account or
otherwise paid to the lawyer.

Alternative (c): The client pays in cash. Thirty-four dollars ($34.00)
is deposited into the trust account. The cash is deposited in the firm
operating account or otherwise paid to the lawyer.

If the attorney previously advanced the recording and sheriff fees, all
funds received from the client would in each instance be deposited into
the office account.

If, however, a check submitted by a client contains any funds that
are to be used to pay client expenses in the future, the check must be
deposited into the trust account intact.  Some attorneys ask the bank
to split a client's check at the time of deposit (the cost portion is
deposited in the trust account and the fee portion is deposited in the
office account). This violates Revised Rule 1.15-2(g). 

I - Example of Zero Balance Written Accounting

Attorney/Firms Name
Address
Accounting for Funds in Trust
1/10/2004

Client:  Joe Whoever

Receipts

Date Source Amount

1/3/2004 All State Ins. $21,712.00
Total Receipts: $21,712.00

Disbursements:

Date Recipient Purpose Amount

1/6/2004 What’s Up Construction Roof Repair $13,252.00
1/6/2004 Hi Motors Car Repair $1,200.00
1/6/2004 What’s His Name, MD Medical Expenses $4,803.26
1/6/2004 Joe Whomever Payment $1,202.69
1/6/2004 Who’s Furniture Co. Furniture Payment $1,254.05
Total Disbursements: $21,712.00
Balance: $0.00

This accounting of the receipt and disbursement of your funds in the trust account is provided as required by the rules of the North Carolina
State Bar. 

(Attorney)_______________________________________________

Note: A copy of the client's ledger may be included with a letter or memo stating: A copy of your trust account ledger is being provided indi-
cating the receipt and disbursement of your funds in the trust account.   

H - Depositing a Mix of Trust and Nontrust Funds
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J - Example of Annual Written Accounting

Lawyer/Firm Letterhead
Mr./Mrs./Ms.
Address
City, State Zip

Re: Annual Accounting of Funds Held in Trust Account

Dear 

I am writing to advise you that this office holds in trust the sum of  ____________________ on your behalf. This information is being fur-
nished to you as required by the Rules of the North Carolina State Bar.

This is a periodic accounting and no action is required on your part.  However, if this report is incorrect, please contact this office immedi-
ately. 

An accounting of your trust account record is available at any time.  

Very truly yours,

Note: If there has been accounting activity for the client in the trust account during the twelve (12) month period the following sentence can
be added: Please note enclosed copy of your ledger indicating the receipt and disbursement of your funds by this office.

The format indicated in Appendix I may also be considered.

Bank  Directive  

The following form is provided to assist lawyers to comply with
Rule 1.15-2(k).  A copy of the completed form, as submitted to the
bank, should be retained with the records for each trust or fiduciary
account. 

NOTICE AND AUTHORIZATION

To: ______________________________________________
Financial Institution

Pursuant to Revised Rule 1.15-2(k), (formerly Rule 10.2(f)), of the
North Carolina State Bar Revised Rules of Professional Conduct you
are hereby authorized and directed to transmit immediate notice to the

Executive Director of the North Carolina State Bar of any check drawn
on the trust account(s) or fiduciary accounts listed below which is pre-
sented for payment against insufficient funds.
Acct. No. ________________   Acct. Name ________________
Acct. No. ________________   Acct. Name ________________
Acct. No. ________________   Acct. Name ________________

This the _____ day of _______________________, 200_____.
_____________________________________
Signature

NC State Bar
Post Office Box 25908
Raleigh, NC 27611

K - Bank Directive
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Exemption from Random Audit

The form printed below has been approved by the North Carolina State Bar Council for use by attorneys seeking exemption from random
audit.  In order to be exempt, an attorney and his accountant must make the indicated certifications and the attorney must submit the com-
pleted form to the Secretary of the State Bar.  The period required covered by the audit is 12 months.  Exemptions are good for 15 months
from the date the audit period was concluded.   

Certificate of Voluntary Audit
To:  The Secretary of the North Carolina State Bar
Re:  Trust Account(s) of _______________________________________________________________________, Attorney/Firm
Bank  ____________________________________________________, Account Number ______________________________
Bank  ____________________________________________________, Account Number ______________________________
(List additional accounts on a separate page)
The undersigned attorney hereby certifies personally and on behalf of any attorneys affiliated with his firm, whose names are listed and

attached hereto, that the above account(s) is the only trust account(s) to which such attorney(s) has had access during the past 
year and, further, with respect to transactions occurring during the past year, that the following statements are true:

1) The trust account(s) is labeled as a trust account.
2) No funds belonging to the undersigned attorney, his law firm or any member thereof have been deposited
or left in the trust account(s) except as permitted by Rule 1.15-2(f) of the Revised Rules of Professional Conduct.
3) Neither the undersigned attorney nor any member of his law firm has received any interest or other
personal benefit from the funds of clients held in trust.
4) The trust account(s) and all subaccounts are in balance and have been reconciled with all bank statements
received during the period in question.
5) No checks have been presented for payment against insufficient funds.
6) Notice concerning checks presented for payment against insufficient funds has been given to each bank
pursuant to Revised Rule 1.15-2(k).
7) The trust account(s) has been maintained in accordance with the minimum record keeping requirements of
Rule 1.15-3 of the Revised Rules of Professional Conduct.
This the _________ day of _________________________ 200 _________.
__________________________________________________ Sworn to and subscribed to before me this the ________ day

Attorney/Firm
of ______________________________, 200 _______.

by ________________________________________________ ____________________________________________
Notary Public

The undersigned certified public accountant hereby certifies that on ___________________________, 200 ______, having first become
familiar with amended Rules 1.15-1, 1.15-2 & 1.15-3 of the North Carolina State Bar Revised Rules of Professional Conduct, s/he conduct-
ed a limited procedural audit of the above trust account(s) relative to transactions occurring during the past year, made inquiries of the subject
attorneys and their employees and conducted such tests of the account(s) as were deemed appropriate and necessary to ascertain compliance
with those provisions of the above rules dealing with the handling of funds on behalf of clients.  Based upon the foregoing, the undersigned is
of the opinion that the subject attorney(s) is in substantial compliance with those provisions. This audit was conducted for the following 12
month period: ________________________ 200 _________ to ________________________ 200 _________.

This the ________________________ day of _________________________ 200 _________.
__________________________________________________ Sworn to and subscribed to before me this the ________ day

Certified Public Accountant
of ______________________________, 200 _______.

by ________________________________________________ ____________________________________________
Notary Public

Amended May 4, 2000 / 

L - Certificate of Voluntary Audit
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Q.    What  is  IOLTA?
A. The North Carolina State Bar Plan for Interest on Lawyers' Trust

Accounts ("IOLTA") is a program established in 1984 by the North Carolina
State Bar and the North Carolina Supreme Court to generate income from
lawyers' general trust accounts in order to fund programs for the public's ben-
efit.

Q.  Does  participation  in  IOLTA  affect  attorney's
trust  account  practices?

A.  No. Participation in IOLTA will not affect a lawyer's trust account prac-
tices. The depository bank will calculate and remit all accumulated interest, less
maintenance service charges, directly to NC IOLTA. Participation in IOLTA
will never affect the principal balance of the account.  Of course, lawyers still
retain complete discretion to determine whether a trust deposit is of sufficient
size or duration to justify placement in a separate interest bearing account. 

Q.  How  are  service  charges  on  IOLTA  accounts
handled?

A. The IOLTA program pays general, maintenance service charges on all
IOLTA accounts. All participating banks have been instructed to deduct such
charges from accumulated interest due IOLTA. IOLTA does not pay charges
that should be attributed to a particular client or transaction, such as wire
transfer fees. IOLTA does not pay for service charges resulting from NSF noti-
fication, stop payment charges, or check printing charges. However, IOLTA
will pay a one time check printing charge if, in order to participate, a lawyer
must obtain a new trust account number or change banks. 

Q.  What  are  the  tax  consequences  of  IOLTA  partici-
pation?

A. According to the Internal Revenue Service, IOLTA participation impos-
es no tax consequences to the client or the lawyer. See Revenue Ruling 81-209.
Each IOLTA account bears the tax identification number of the IOLTA Board
of Trustees to ensure that all accumulated interest is reported as income of the
IOLTA program.  

Q.  Does  participation  in  IOLTA  deprive  clients  of
any  funds  to  which  they  are  entitled?

A. No. Trust moneys of the type to which IOLTA applies (nominal in
amount or expected to be held for a short duration) have traditionally been
deposited in lawyers' common trust accounts that do not earn interest. The
North Carolina State Bar now allows such accounts to earn interest for the ben-
efit of the IOLTA program.

Q.  How  are  clients  informed  of  a  lawyer's  IOLTA
participation?

A. In 1988, the North Carolina Supreme Court approved the posting of a

Client Notice Certificate to inform clients of a lawyer's participation. IOLTA
provides Client Notices to participating attorneys at no charge.

Q.  How  does  an  attorney  begin  participation  in  NC
IOLTA?

A. Complete and sign the NC IOLTA Decision Form and return it to the
IOLTA office.  Or, note your decision on the IOLTA reporting section of your
NC State Bar dues notice.  The IOLTA staff will contact your bank to have
your trust account established as an IOLTA account. Or, the attorney may take
the decision form directly to the bank when setting up the account and have a
copy of the decision form sent to NC IOLTA. 

Q.  What  if  my  bank  does  not  participate  in  IOLTA?
A. Complete the IOLTA Decision Form and return it to IOLTA.  The

IOLTA staff will contact your bank to explain the program and determine if
they will participate.  IOLTA will notify you of your bank's decision.  

Q.  Will  my  IOLTA  decision  affect  my  status  regard-
ing  the  State  Bar's  random  audit  of  trust  accounts?

A. No. Lawyer's trust accounts to be audited are chosen at random from the
NC State Bar membership. 

Q.  How  are  IOLTA  funds  used?
A. The North Carolina State Bar and the North Carolina Supreme Court

allow IOLTA funds to be used, after administrative expenses, to fund grants
under the following four categories: 

1. providing civil legal aid to indigents;
2. enhancement and improvement of grievance and disciplinary proce-
dures for lawyers; 
3. development and maintenance of a fund for student loans for legal
education on the basis of need; and 
4. other programs designed to improve the administration of justice 

No funds from NC State Bar dues are spent on the IOLTA program.  Since
its inception in 1984, the NC IOLTA program's administrative expenses have
been less than ten percent of income. 

For more information about IOLTA, please contact our office.  

NC IOLTA
208 Fayetteville Street Mall
Post Office Box 2687
Raleigh, North Carolina  27602
919/828-0477

Questions and Answers
about IOLTA
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IOLTA DECISION FORM

Name of Law Firm*/Sole Practitioner________________________________________________________________
(The decision to participate in IOLTA is a firm wide decision)

Address__________________________________City____________________________Zip_________

Phone    (____)____________________Fax _(____)__________________________________________

I.    _____Yes, I/we wish to participate in the North Carolina State Bar IOLTA Program and authorize that the trust account(s) listed below be established
as IOLTA account(s):

1.  a. Trust Account Name and Number________________________________________________

b.  Bank Name_________________________________________________________________

2.  a. Trust Account Name and Number________________________________________________

b.  Bank Name_________________________________________________________________

OR

II. _____No, I/we do not wish to participate in the North Carolina State Bar IOLTA Program at this time.

OR

III._____I am now with the above named firm and understand that my IOLTA status is already established by that firm.

*Please list names of all practicing attorneys in this firm.  A sheet of letterhead with all attorneys listed will serve this purpose.

IV._____I/we are ineligible to participate in IOLTA because:

a. _____ I/we do not maintain a client trust account.
b. _____ I/we are not in private practice and do not handle client trust funds.
c. _____ I/we do not practice or maintain trust accounts in North Carolina.

___________________________________________________________________________________
Please type or print name of person signing State Bar Number  

___________________________________________________________________________________
Authorized Signature Date

IOLTA
208 FAYETTEVILLE STREET MALL
PO BOX 2687
RALEIGH, NC  27602
(PHONE) 919/828-0477   *   1/888/828-1718 (FAX)
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Subchapter  A:  Organization  of  the  North  Carolina
State  Bar

Section  .0100  Functions

.0101 Purpose

.0102 Division of Work

.0103 Cooperation with Local Bar Association Committees

.0104 Organization of Local Bar Associations

.0105 Annual Program

.0106 Reports Made to Annual Meeting

Section  .0200  Membership  -  Annual  Membership  Fees

.0201 Classes of Membership

.0202 Register of Members

.0203 Annual Membership Fees; When Due

.0204 Certificate of Insurance Coverage

Section  .0300  Election  and  Succession  of  Officers2

.0301 Officers

.0302 Eligibility for Office

.0303 Term of Office

.0304 Elections

.0305 Nominating Committee

.0306 Vacancies and Succession

.0307 Removal from Office

Section  .0400  Duties  of  Officers

.0401 Compensation of Officers

.0402 President

.0403 President-Elect, Vice-President, and Immediate Past President

.0404 Secretary

Section  .0500  Meetings  of  the  North  Carolina  State  Bar

.0501 Annual Meetings

.0502 Special Meetings

.0503 Notice of Meetings

.0504 Quorum

.0505 Parliamentary Rules

Section  .0600  Meetings  of  the  Council

.0601 Regular Meetings

.0602 Special Meetings

.0603 Notice of Called Special Meetings

.0604 Quorum at Meeting of Council

Section  .0700  Standing  Committees  of  the  Council

.0701 Standing Committees and Boards

Section  .0800  Election  and  Appointment  of  State  Bar  Councilors

.0801 Purpose

.0802 Election - When Held; Notice; Nominations

.0803 Election - Voting Procedures

.0804 Procedures Governing Elections by Mail

.0805 Vacancies

.0806 Bylaws Providing for Geographical Rotation or Division of

Representation

Section  .0900  Organization  of  the  Judicial  District  Bars

.0901 Bylaws

Section  .1000  Model  Bylaws  For  Use  by  Judicial  District  Bars

.1001 Name

.1002 Authority and Purpose

.1003 Membership

.1004 Officers

.1005 Councilor

.1006 Annual Membership Fee

.1007 Meetings

.1008 District Bar Finances

.1009 Prohibited Activities

.1010 Committees

.1011 Board of Directors or Executive Committee

.1012 Amendment of the Bylaws

.1013  Selection of Nominees for District Court Judge

Section  .1100  Office  of  the  North  Carolina  State  Bar

.1101 Office

Section  .1200  Filing  Papers  with  and  Serving  the  North  Carolina  State  Bar

.1201 When Papers Are Filed Under These Rules and Regulations

Section  .1300  Seal

.1301 Form and Custody of Seal

Subchapter  B:  Discipline  and  Disability  Rules

Section  .0100  Discipline  and  Disability  of  Attorneys  

.0101 General Provisions

.0102 Procedure for Discipline

.0103 Definitions

.0104 State Bar Council: Powers and Duties in Discipline and Disability

Matters

.0105 Chairperson of the Grievance Committee: Powers and Duties

.0106 Grievance Committee: Powers and Duties

.0107 Counsel: Powers and Duties

.0108 Chairperson of the Hearing Commission: Powers and Duties

Headings for the Complete Rules of the 
North Carolina State Bar 

(The text of the rules can be found online at www.ncstatebar.org.)
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.0109 Hearing Committee: Powers and Duties

.0110 Secretary: Powers and Duties in Discipline and Disability Matters

.0111 Grievances: Form and Filing

.0112 Investigations: Initial Determination

.0113 Proceedings before the Grievance Committee

.0114 Formal Hearing

.0115 Effect of a Finding of Guilt in Any Criminal Case

.0116 Reciprocal Discipline & Disability Proceedings

.0117 Surrender of License While Under Investigation

.0118 Disability Hearings

.0119 Enforcement of Powers

.0120 Notice to Member of Action and Dismissal

.0121 Notice to Complainant

.0122 Appointment of Counsel to Protect Clients' Interests When

Attorney Disappears, Dies, or Is Transferred to Disability Inactive Status

.0123 Imposition of Discipline; Findings of Incapacity or Disability;

Notice to Courts

.0124 Obligations of Disbarred or Suspended Attorneys

.0125 Reinstatement

.0126 Address of Record

.0127 Disqualification Due to Interest

.0128 Trust Accounts; Audit

.0129 Confidentiality

.0130 Disciplinary Amnesty in Illicit Drug Use Cases

Section  .0200  Rules  Governing  Judicial  District  Grievance  Committees

.0201 Organization of Judicial District Grievance Committees

.0202 Jurisdiction & Authority of District Grievance Committees

.0203 Meetings of the District Grievance Committees

.0204 Procedure Upon Institution of a Grievance

.0205 Record Keeping

.0206 Miscellaneous

.0207 Conflicts of Interest

.0208 Letter to Complainant Where Local Grievance Alleges Fee

Dispute Only 

.0209 Letter to Complainant Where Local Grievance Alleges Fee

Dispute and Other Violations

.0210 Letter to Complainant Where District Committee Recommends

Finding of No Probable Cause

.0211 Letter to Respondent Where District Committee Recommends

Finding of Probable Cause

.0212 Letter to Complainant Where District Committee Recommends

Finding of Probable Cause

.0213 Letter to Complainant Acknowledging Grievance

.0214 Letter to Investigating Attorney Assigning Grievance

.0215 Letter to Complainant from Investigating Attorney

.0216 Letter of Notice to Respondent Attorney

.0217 Letter Transmitting Completed File to North Carolina State Bar

Subchapter  C:  Rules  Governing  the  Board  of  Law
Examiners  and  the  Training  of  Law  Students

Section  .0100  Board  of  Law  Examiners

.0101 Election

.0102 Examination of Applicants for License

.0103 Admission to Practice

.0104 Approval of Rules and Regulations of Board of Law Examiners

.0105 Approval of Law Schools

Section  .0200  Rules  Governing  Practical  Training  of  Law  Students

.0201 Purpose

.0202 Definitions

.0203 Eligibility

.0204 Certification as Legal Intern

.0205 Supervision

.0206 Activities

.0207 Use of Student's Name

Subchapter  D:  Rules  of  the  Standing  Committees
of  the  North  Carolina  State  Bar

Section  .0100  Procedures  for  Ruling  on  Questions  of  Legal  Ethics

.0101 Definitions

.0102 General Provisions

.0103 Informal Ethics Advisories and Ethics Advisories

.0104 Formal Ethics Opinions and Ethics Decisions 

Section  .0200  Procedures  for  the  Authorized  Practice  Committee

.0201 General Provisions

.0202 Procedure

.0203 Definitions

.0204 State Bar Council - Powers and Duties

.0205 Chairperson of the Authorized Practice Committee - Powers and

Duties

.0206 Authorized Practice Committee - Powers and Duties

.0207 Counsel - Powers and Duties

.0208 Suing for Injunctive Relief

Section  .0300  Disaster  Response  Plan

.0301 The Disaster Response Team

.0302 General Policy and Objectives

.0303 Report on Results

Section  .0400  Reserved

Section  .0500  Reserved

Section  .0600  Rules  Governing  the  Lawyer  Assistance  Program

.0601 Purpose

.0602 Authority

.0603 Operational Responsibility

.0604 Size of Board

.0605 Appointment of Members; When; Removal

.0606 Term of Office and Succession

.0607 Appointment of Chairperson

.0608 Appointment of Vice-Chairperson

.0609 Source of Funds

.0610 Meetings

.0611 Annual Report

.0612 Powers and Duties of the Board

.0613 Confidentiality

.0614 Referral to the Grievance Committee

.0615 Regional Chapters

.0616 Suspension for Impairment, Reinstatement
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.0617 Consensual Suspension

.0618 Agents of the State Bar

.0619 Judicial Committee

.0620 Rehabilitation Contracts for Lawyers Impaired by Substance

Abuse

.0621 Evaluations for Substance Abuse, Alcoholism, and/or other

Chemical Addictions

.0622 Grounds for Compelling an Evaluation

.0623 Failure to Comply with an Order Compelling an Evaluation

Section  .0700  Procedures  for  Fee  Dispute  Arbitration

.0701 Purpose and Implementation

.0702 Jurisdiction

.0703 Coordinator of Fee Dispute Resolution

.0704 Reserved

.0705 Selection of Mediators

.0706 Processing Requests for Fee Dispute Resolution

.0707 Mediation Proceedings

.0708 Finalizing the Agreement

.0709 Record Keeping

.0710 District Bar Fee Dispute Resolution

Section  .0800  Reserved

Section  .0900  Procedures  for  Administrative  Committee

.0901 Transfer to Inactive Status

.0902 Reinstatement from Inactive Status

.0903 Suspension for Nonpayment of Membership Fees, Late Fee,

Client Security Fund Assessment, or Assessed Costs, or Failure to File

Certificate of Insurance Coverage

.0904 Reinstatement After Suspension for Failure to Pay Fees or Assessed

Costs, or to File Certificate of Insurance Coverage

Section  .1000  Rules  Governing  Reinstatement  Hearings  Before  the

Administrative  Committee

.1001 Reinstatement Hearings

.1002 Review and Order of Council

Section  .1100  Reserved

Section  .1200  Reserved

Section  .1300  Rules  Governing  the  Administration  of  the  Plan  for  Interest  on

Lawyers'  Trust  Accounts  (IOLTA)

.1301 Purpose

.1302 Jurisdiction: Authority

.1303 Operational Responsibility

.1304 Size of Board

.1305 Lay Participation

.1306 Appointment of Members; When; Removal

.1307 Term of Office 

.1308 Staggered Terms

.1309 Succession

.1310 Appointment of Chairperson

.1311 Appointment of Vice-Chairperson

.1312 Source of Funds

.1313 Fiscal Responsibility

.1314 Meetings

.1315 Annual Report

.1316 Severability

Section  .1400  Rules  Governing  the  Administration  of  the  Client  Security

Fund  of  the  North  Carolina  State  Bar

.1401 Purpose; Definitions

.1402 Jurisdiction: Authority

.1403 Operational Responsibility

.1404 Size of Board

.1405 Lay Participation

.1406 Appointment of Members; When; Removal

.1407 Term of Office 

.1408 Staggered Terms 

.1409 Succession

.1410 Appointment of Chairperson

.1411 Appointment of Vice-Chairperson

.1412 Source of Funds

.1413 Fiscal Responsibility

.1414 Meetings

.1415 Annual Report

.1416 Appropriate Uses of the Client Security Fund

.1417 Applications for Reimbursement

.1418 Processing Applications

.1419 Subrogation for Reimbursement

.1420 Authority Reserved by the Supreme Court

Section  .1500  Rules  Governing  the  Administration  of  the  Continuing  Legal

Education  Program

.1501 Purpose and Definitions

.1502 Jurisdiction: Authority

.1503 Operational Responsibility

.1504 Size of Board

.1505 Lay Participation

.1506 Appointment of Members; When; Removal

.1507 Term of Office

.1508 Staggered Terms

.1509 Succession

.1510 Appointment of Chairperson

.1511 Appointment of Vice-Chairperson

.1512 Source of Funds

.1513 Fiscal Responsibility

.1514 Meetings

.1515 Annual Report

.1516 Powers and Duties of the Board

.1517 Scope and Exemptions

.1518 Continuing Legal Education Program

.1519 Accreditation Standards

.1520 Accreditation of Sponsors and Programs

.1521 Credit Hours

.1522 Annual Report

.1523 Noncompliance

.1524 Reinstatement

.1525 Reserved

.1526 Effective Date 

.1527 Regulations
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Section  .1600  Regulations  Governing  the  Administration  of  the  Continuing

Legal  Education  Program

.1601 Organization

.1602 General Course Approval

.1603 Accredited Sponsors

.1604 Accreditation of Prerecorded Programs and Live Programs

Broadcast to Remote Locations by Telephone, Satellite, or Video

Conferencing Equipment

.1605 Computation of Credit

.1606 Fees

.1607 Special Cases and Exemptions

.1608 General Compliance Procedures

.1609 Noncompliance Procedures

.1610 Authority For Appeals

Section  .1700  The  Plan  of  Legal  Specialization

.1701 Purpose

.1702 Jurisdiction: Authority

.1703 Operational Responsibility

.1704 Size of Board

.1705 Lay Participation

.1706 Appointment of Members; When; Removal

.1707 Term of Office

.1708 Staggered Terms

.1709 Succession

.1710 Appointment of Chairperson

.1711 Appointment of Vice-Chairperson

.1712 Source of Funds

.1713 Fiscal Responsibility

.1714 Meetings

.1715 Annual Report

.1716 Powers and Duties of the Board

.1717 Retained Jurisdiction of the Council

.1718 Privileges Conferred and Limitations Imposed

.1719 Specialty Committees

.1720 Minimum Standards for Certification of Specialists

.1721 Minimum Standards for Continued Certification of Specialists

.1722 Establishment of Additional Standards

.1723 Revocation or Suspension of Certification as a Specialist

.1724 Right to Hearing and Appeal to Council

.1725 Areas of Specialty

.1726 Certification Standards of the Specialties of Bankruptcy Law,

Estate Planning and Probate Law, Real Property Law, Family Law, and

Criminal Law

Section  .1800  Hearing  and  Appeal  Rules  of  the  Board  of  Legal

Specialization

.1801 Reconsideration of Applications, Failure of Written Examinations

and Appeals

.1802 Denial, Revocation, or Suspension of Continued Certification as

a Specialist

.1803 Reserved

.1804 Appeal to the Council

.1805 Judicial Review

.1806 Additional Rules Pertaining to Hearing and Appeals

Section  .1900  Rules  Concerning  the  Accreditation  of  Continuing  Legal

Education  for  the  Purposes  of  the  Board  of  Legal  Specialization

.1901 General Provisions

.1902 Definitions

.1903 Accreditation Standards for Lecture-Type CLE Activities

.1904 Computation of Hours of Instruction

.1905 Alternatives to Lecture-Type CLE Course Instruction

.1906 Accreditation of Courses 

.1907 Accreditation of Sponsor

.1908 Showing by Applicants

Section  .2000  Rules  of  the  Board  of  Legal  Specialization  for  Approval  of

Independent  Certifying  Organizations

.2001 Policy Statement

.2002 General Procedure

.2003 Factors to be Considered in Reviewing Certifying Organizations

.2004 Standards for Approval of Certifying Organizations

.2005 Application Procedure 

.2006 Effect of Approval of a Certifying Organization by the Board of

Legal Specialization

Section  .2100  Certification  Standards  for  the  Real  Property  Law  Specialty

.2101 Establishment of Specialty Field

.2102 Definition of Specialty

.2103 Recognition as a Specialist in Real Property Law

.2104 Applicability of Provisions of the North Carolina Plan of Legal

Specialization

.2105 Standards for Certification as a Specialist in Real Property Law

.2106 Standards for Continued Certification as a Specialist

.2107 Applicability of Other Requirements 

Section  .2200  Certification  Standards  for  the  Bankruptcy  Law  Specialty

.2201 Establishment of Specialty Field 

.2202 Definition of Specialty

.2203 Recognition as a Specialist in Bankruptcy Law

.2204 Applicability of Provisions of the North Carolina Plan of Legal

Specialization

.2205 Standards for Certification as a Specialist in Bankruptcy Law

.2206 Standards for Continued Certification as a Specialist

.2207 Applicability of Other Requirements

Section  .2300  Certification  Standards  for  the  Estate  Planning  and  Probate

Law  Specialty

.2301 Establishment of Specialty Field

.2302 Definition of Specialty

.2303 Recognition as a Specialist in Estate Planning and Probate Law

.2304 Applicability of Provisions of the North Carolina 

Plan of Legal Specialization

.2305 Standards for Certification as a Specialist in Estate Planning and

Probate Law

.2306 Standards for Continued Certification as a Specialist

.2307 Applicability of Other Requirements 

Section  .2400  Certification  Standards  for  the  Family  Law  Specialty

.2401 Establishment of Specialty Field

.2402 Definition of Specialty

.2403 Recognition as a Specialist in Family Law

.2404 Applicability of Provisions of the North Carolina Plan of Legal



page 329The 2004 North Carolina State Bar Lawyer’s Handbook

Specialization

.2405 Standards for Certification as a Specialist in Family Law

.2406 Standards for Continued Certification as a Specialist

.2407 Applicability of Other Requirements

Section  .2500  Certification  Standards  for  the  Criminal  Law  Specialty

.2501 Establishment of Specialty Field

.2502 Definition of Specialty

.2503 Recognition as a Specialist in Criminal Law

.2504 Applicability of Provisions of the North Carolina Plan of Legal

Specialization

.2505 Standards for Certification as a Specialist

.2506 Standards for Continued Certification as a Specialist

.2507 Applicability of Other Requirements

Section  .2600  Certification  Standards  for  the  Immigration  Law  Specialty

.2601 Establishment of Specialty Field

.2602 Definition of Specialty

.2603 Recognition as a Specialist in Immigration Law

.2604 Applicability of Provisions of the North Carolina Plan of Legal

Specialization

.2605 Standards for Certification as a Specialist in Immigration Law

.2606 Standards for Continued Certification as a Specialist

.2607 Applicability of Other Requirements

Section  .2700  Certification  Standards  for  the  Workers’  Compensation  Law

Specialty

.2701 Establishment of Specialty Field

.2702 Definition of Specialty

.2703 Recognition as a Specialist in Workers’ Compensation Law

.2704 Applicability of Provisions of the North Carolina Plan of Legal

Specialization

.2705 Standards for Certification as a Specialist in Workers’

Compensation Law

.2706 Standards for Continued Certification as a Specialist

.2707 Applicability of Other Requirements

Subchapter  E:  Regulations  for  Organizations
Practicing  Law

Section  .0100  Regulations  for  Professional  Corporations  and  Professional

Limited  Liability  Companies  Practicing  Law

.0101 Authority, Scope, and Definitions

.0102 Name of Professional Corporation or Professional Limited

Liability Company

.0103 Registration with the North Carolina State Bar

.0104 Management and Financial Matters

.0105 General and Administrative Provisions

.0106 Forms

Section  .0200  Registration  of  Interstate  and  International  Law  Firms

.0201 Registration Requirement

.0202 Conditions of Registration

.0203 Registration Fee

.0204 Certificate of Registration

.0205 Effect of Registration

.0206 Non-renewal of Registration

Section  .0300  Rules  Concerning  Prepaid  Legal  Services  Plans

.0301 Registration Requirement

.0302 Registration Site

.0303 Requirement to File Amendments

.0304 Advertising of State Bar Approval Prohibited

.0305 Annual Registration

.0306 Registration Fee

.0307 Index of Registered Plans

.0308 State Bar May Not Approve or Disapprove Plans

.0309 State Bar Jurisdiction

.0310 Definition of Prepaid Plan

Section  .0400  Rules  for  Arbitration  of  Internal  Law  Firm  Disputes

.0401 Purpose

.0402 Submission to Arbitration

.0403 Jurisdiction

.0404 Administration

.0405 Uniform Arbitration Act

.0406 List of Arbitrators

.0407 Selection of Arbitrators

.0408 Fees and Expenses

.0409 Confidentiality

.0410 Authority to Adopt Amendments and Regulations

Subchapter  F:  Foreign  Legal  Consultants

Section  .0100  Foreign  Legal  Consultants

.0101 Applications

.0102 Application Form

.0103 Requirements for Applicants

.0104 Burden of Proving Moral Character and General Fitness

.0105 Failure to Disclose

.0106 Investigation by Counsel

.0107 Recommendation of Membership & Fees Committee

.0108 Appeal from Committee Decision

.0109 Hearing Procedure

.0110 Review and Order of Council

.0111 Application Fees; Refunds; Returned Checks

.0112 Permanent Record

.0113 Denial; Reapplication
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