








How to Initiate Foreclosure of a
Law License

By KATHERINE JEAN

ollowing the collapse of the housing market, the State Bar

Office of Counsel thought our readers might be interested

to learn what happens to lawyers who participate in fraud-

ulent real estate transactions. Lawyers can participate in sev-

eral ways, including as buyers or sellers. This article will focus on closing lawyers

who facilitate fraudulent real estate transactions. Often their participation takes the

form of false statements on HUD-1 Settlement Statements.

12 U.S.C. § 3500.8 provides that "[t]he
settlement agent shall use the HUD-1
Settlement Statement in every settlement
involving a federally related mortgage loan
in which there is a borrower and a seller."
The HUD-1 must reflect all receipts and
disbursements connected with a "federally
related" loan. The definition of a "federal-
ly related mortgage loan" is expansive and,
with limited exceptions, includes all mort-
gage loans obtained in connection with the
purchase of residential real estate. 12
USCS § 2602(1). It is a crime to knowing-
ly make false statements on a HUD-I.
Tite 18 U.S. Code Section 1001 and
Section 1010.

Fraudulent conduct by closing lawyers
comes in many varieties, including the fol-
lowing:
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Phantom Down Payments

The buyer's loan application indicates that
the buyer is borrowing 80% of the purchase
price of the property and is bringing 20% of
the purchase price to closing from her own
money. In fact, the buyer does not contribute
any money to the purchase price, 100% of
which comes from the loan. This means that
the actual purchase price is only 80% of the
"contract sales price” shown on page one of
the HUD-1. It also means that any represen-
tation at the bottom of page one that the
transaction included "cash from borrower" is
false. One lawyer told us she put false infor-
mation about cash from buyers on HUD-1s
because the seller told her he had "forgiven"
the buyers' down payments. A private agree-
ment between buyer and seller does not excuse
false representations on a HUD-1. If the seller

is willing to sell the property for 80% of the
"contract sales price," the property is almost
certainly worth no more than 80% of the con-
tract sales price. The fact that the lender's col-
lateral is worth substantially less than the
lender was led to believe must be disclosed on
the HUD-1. The lender also requires the
buyer to put some of his own money into the
transaction so the buyer will be more person-
ally invested and thus less likely to default on
the loan. The HUD-1 must accurately reflect
actual receipt and disbursement of the buyer's
money and cannot falsely state that money

changed hands when it didn't.

"Payoffs" of Non-Existent Morigages

The HUD-1 indicates that some portion
of the loan proceeds are used to pay off an
existing first or second mortgage, but no such
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mortgage exists. Instead, those funds are
given to a third party who has no legitimate
role in the transaction. The third party is
often the person orchestrating the fraudulent
transaction and arranging for the financing.
The lender must be notified and any pay-
ment to a third party must be reflected on the
HUD-1. The HUD-1 cannot reflect that
money is being disbursed to satisfy a mort-
gage that doesn't exist.

Loan Proceeds Routed to Third Parties

The HUD-1 shows a disbursement of
$80,000 to the seller as net sales proceeds.
From his trust account, the closing lawyer
instead issues one check for $20,000 to the
seller and another check for $60,000 to a
third party whose name does not appear on
the HUD-1. The fact that the seller is giving
away $60,000 of his net sales proceeds to a
third party is a strong indication that the
property is worth $60,000 less than the
buyer is paying. The lender's collateral is also
worth $60,000 less than the HUD-1 repre-
sents. The closing lawyer may even receive an
invoice purporting to show that the seller
owes $60,000 to the third party. The closing
lawyer may think that because it is the sell-
er's money, the seller can direct that it be
paid to whomever the seller wishes.
However, the lender must be notified and
the HUD-1 must reflect the actual recipients
of loan proceeds. If the seller and the third
party do not want payment to a third party
listed on the HUD-1, it is because the pay-
ment is not legitimate.

Insta-Flips

A lawyer closes the sale of a house from A
to B for $50,000. Ten minutes or an hour or a
day later, the same lawyer closes the sale of the
same house by B to C for $100,000. This is a
"flip." The lawyer has undertaken to represent
B in the first transaction and to represent C
and C's lender in the second transaction. The
fact that A was willing to sell the house at noon
for $50,000 is a pretty strong indicator that the
property was not worth $100,000 at 12:10
p-m. This is material information both C and
C's lender are entitled to receive from the clos-
ing lawyer, but which the lawyer conceals. In
this situation, the Rules of Professional
Conduct would prevent the lawyer from actu-
ally representing all of these parties, but by
undertaking to do so the lawyer assumes clear
duties, one of which is to disclose to his clients
all material information about the representa-
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tion. The lawyer cannot defend criminal
charges or charges of professional misconduct
on grounds that material information was
withheld because it was confidential client
information belonging to another client.

Title Opinions Showing Would-Be Owner

In the previous example, the closing lawyer
prepares a preliminary opinion of title for the
title insurer who will insure the interests of C
and C's lender. The opinion falsely states that
B is the owner of the property. A is still the
owner of the property when the opinion is pre-
pared. The lawyer's final opinion of title fails to
disclose B's recent purchase of the property.
These omissions are intended to conceal the
fact that the transaction is a flip.

False Promises to Occupy the Premises

A lawyer closes the purchase of two or
more houses by the same buyer in a short peri-
od of time. It is perfectly clear that the buyer
does not intend to occupy both or all of the
houses simultaneously. However, the lender in
each transaction requires the lawyer to obtain
the buyer's affidavit swearing that she intends
to occupy the premises as her primary resi-
dence. The deed of trust in each transaction
requires the buyer to use the property as her
primary residence. The lender cares about this
because it knows a buyer is less likely to
default on her mortgage if the consequence of
default and foreclosure is to lose her home.
Also, interest rates and closing costs are gener-
ally higher on mortgages for second homes or
investment properties and a buyer who does
not intend to occupy the premises as her pri-
mary residence would not qualify for the loan
the lawyer is closing.

Another red flag is a discrepancy in real
estate commissions. When the HUD-1
reflects a purchase price of $300,000 but the
real estate commissions on page two are calcu-
lated as a percentage of $225,000, this is a red
flag that the actual price the seller is receiving
may be $75,000 less than the "contract sales
price” reflected on page one and $75,000 less
than the price the buyer is paying, in which
case the $75,000 goes to a third party who is
not identified on the HUD-1. A closing
lawyer would be wise to require legitimate
explanation and documentation of such a dis-
crepancy.

For the past two years, the Office of
Counsel and the United States Attorneys in
North Carolina have devoted particular atten-
tion to investigating and prosecuting fraudu-

lent real estate transactions. A lawyer who
knowingly facilitated fraudulent transactions
will be disbarred and will also likely go to
prison. Materiality of a false statement is not a
defense in prosecutions under 18 U.S.C.
1010 and 1014. United States v. Wells, 519
U.S. 482 (1997); United States v. Castro, 113
E3d 176 (11th Cir. 1997). It is not a defense
to criminal charges or to charges of profes-
sional misconduct that the buyer, the mort-
gage broker or the lender's loan officer knew
about the fraud. That information just con-
firms the lawyer's status as a co-conspirator. A
lawyer can be prosecuted for averting her eyes
from red flags that a transaction is fraudulent,
even when direct knowledge of fraud cannot
be proven. In an unpublished opinion, the
4th Circuit Court of Appeals affirmed
Frederick Lutz' conviction and sentence of
imprisonment on a theory of "willful blind-
ness” to a real estate flipping scheme. United
States v. Lutz, 237 Fed. Appx. 849, 851 (4th
Cir. N.C. 2007). Finally, after forfeiting her
livelihood and serving time in prison, the
lawyer is liable in civil court for actual and
punitive damages. All legal malpractice poli-
cles exclude coverage for fraud and other
intentionally dishonest behavior. Banks and
title insurers no longer feel any reluctance to
sue lawyers, whether they have malpractice
insurance or not. A lawyer can avoid these dis-
astrous outcomes by simply refusing to partic-
ipate in any real estate transaction in which
she either knows or suspects that the paper-
work contains false information.

A quick review of the State Bar's website
shows the following lawyers who have been dis-
barred for their roles in fraudulent real estate
transactions: Neil G. O'Rourke of Apex;
Anthony G. Young of Charlotte; Dwayne A.
Bennett of Chester, Virginia; Michael King of
East Spencer; S. Allen Patterson of Cary;
Frederick Lutz of High Point; Robert Maggiolo
of Durham; McArthur Mitchell of Charlotte;
Thomas W. Jones of Sylva; Mark Lattimore of
Greenville, South Carolina; J. Daniel Pike of
Raleigh; Armina Swittenberg of Thomasville;
Amy Robinson of Rolesville; and Calvin Finger
of Forsyth County. Many of these lawyers are
also convicted felons and have served or will
serve time in prison. We sadly anticipate more
disbarments in the near future. m

Katherine Jean, who earned a BA and JD
from the University of North Carolina at
Chapel Hill, is counsel and assistant executive
director of the North Carolina State Bar.
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When Thank You Isn't Enough

By CYNTHIA WITTMER

ne of the first social graces we are taught as children is to say "thank-you"—for presents,

for candy, and for compliments from grandparents and other adults. That simple

acknowledgment of appreciation suffices for most of the kindnesses shown to us in this

life. But as we grow into adulthood, we occasionally encounter those situations where a

simple "thank-you" seems inadequate, where spoken words cannot capture the emotion that wells up at the mere thought of some blessing we

have experienced. On those occasions, our

own internal moral compasses expect, even

demand, something more of us.

I experienced this reaction when each of
my children was born. Despite difficult deliv-
eries that would have likely killed me and
both of them less than a century earlier, I
ended up with two healthy, happy children,
relatively unscarred by the circumstances of
their births. The thought still overwhelms
me—through no action deserving of such
special good fortune, I was the lucky recipient
of some of the best health care available any-
where in the world. I was acutely aware that
many other mothers, equally deserving of the
same standard of care, suffer the consequences
of less adequate health care every day and in
every part of the world. A mere thank-you for
my unearned good fortune seemed grossly
insensitive to the enormity of the benefit I had
received. Perhaps it was runaway hormones,
but I wanted nothing less than for every other
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Cindy Wittmer participates in the survivors procession at the end of the

mother to share my experience—if not world-
wide, at least in Raleigh, North Carolina.
Admittedly, it was an ambitious and
naive goal (unaccomplished as of yet even by
Congress), and my ideas for achieving it
soon ran into obstacles, red-tape, and the

2008 Triangle Race for the Cure.

kind of thinking that often keeps our best
instincts from reaching fruition. Ultimately,
I adopted the more modest and personal
challenges of combining motherhood and
the practice of law—Ilearning to accept the
burped-up milk on my business suit as a
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badge of honor for all I was able to juggle.

In the year I turned 50, however, I
encountered a new and unexpected chal-
lenge—one that required even greater good
fortune to address. I had a rather large lump
in one breast, but having routinely had
benign cysts for years, I was in no particular
hurry to have it checked. I waited for my
annual exam, and even cancelled one
appointment in order to attend a CLE offer-
ing. When I eventually saw the doctor, some
three months after noticing the lump, it only
took seconds for his face to tell me that my
assumption that this lump was simply anoth-
er cyst had been ill-advised. "Cindy, I believe
this is cancer," he said. The words reverberat-
ed inside my head; no one in my family had
ever had breast cancer and I had never con-
sidered myself a candidate. The possibility
began to seem more real, however, when later
that day I also discovered a large lump under
my arm. In addition to being scared, I felt
exceedingly careless and naive.

Two days later, following mammograms,
ultrasounds, and a needle biopsy at the sur-
geon's office, the diagnosis was confirmed. I
did in fact have a two-inch diameter, can-
cerous tumor in my right breast and
enlarged lymph nodes under my arm.
Following more doctor visits, tests, and pro-
cedures, the cancer was ultimately "staged.”
Given the size and aggressiveness of the
tumor, as well as the lymph node involve-
ment, it was classified as a stage "3B" tumor
out of a maximum of 4. It could only have
been worse if it had spread beyond the
lymph nodes to other organs.

From the first mention of the word "can-
cer,”" my driving concern was whether or not
I was going to survive. With two children ages
13 and 15, T had to know the potential impact
of my diagnosis on their lives. It was not easy
to get an answer to the question, regardless of
how many times I asked it. Statistical charts in
a breast cancer book were not encouraging,
but one doctor finally told me that my
chances of surviving were "better than not."
The answer was good enough—at least the
odds were in my favor. As more tests came in,
the answer became more detailed, but the big
picture was the same.

Over the next three years, [ underwent 18
weeks of chemotherapy, two separate mastec-
tomies, ten weeks of daily radiation, weeks of
self-administered shots to my stomach, two
surgeries for reconstruction, and untold num-
bers of x-rays, CT scans, MRIs, procedures,
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injections, blood collections, and examina-
tions. I got so I didn't even wince at the inser-
tion of a needle into my vein. Now, four and
a half years after that first procedure, I am
alive, my hair has long since grown back,
and—as best anyone can tell—I am well.
Along the way, I came to value even more my
family and friends, the poetry of life, the sim-
plest of pleasures, and the glory of each day.
Most importantly, I learned to let go—at least
to some extent—of the things I could not
change, and to accept that I would never be
caught up on my "to do" list.

I believe that every one of my doctors is
the greatest physician on earth. I trusted them
with my life, and they didn't let me down. I
have taken them food and gifts, written them,
and thanked them, but those expressions of
appreciation, measured against what I
received, are akin to comparing an ant to an
elephant—they aren't even in the same arena.

How does a person show appreciation for
a life saved? There was nothing of equal value
that I could do for the physicians, nurses, and
technicians who so capably helped me. But I
don't think they were looking for that kind of
response. The one thing I could do, however,
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was to "pay it forward" in some way, as urged
by the angelic-faced young boy in the 2000
movie by the same name. So I have tried to
find ways, even though they seem small, to
help others who find themselves in the same
position as I was. As a member of the Wake
County Bar, I had a ready-made mechanism
to increase the impact of my efforts.

My first challenge was to organize a team
for the Susan Komen Foundaton's Triangle
Race for the Cure. My husband had formed a
team in my name shortly after my diagnosis,
so I had something to build upon. Friends,
family, and law firm members were a great
support, and I was encouraged. The next year,
[ first asked my law firm to be a sponsor, and
the firm readily agreed. Emboldened, I then
asked the Wake County Bar Association to be
a sponsor, and the president readily agreed.
However, we then had to raise the $10,000
required for the Bar Association to meet that
commitment. We divided up a list of the
major firms, and began making calls. Within
a few weeks, we had commitments for over
$13,000! I believe we raised over $30,000 that

CONTINUED ON PAGE 30

27




Pro Bono Work and Community

Service in North Carolina's
Law Schools

By KELLY GONDRING

tracks—private law firm or public interest organization—and the

most extreme students on these two tracks appear to be diametri-

cally opposed to one another. Not only is there a failure to under-

stand the value of the work done by "the other side," but there is

also a failure to respect the others' choice of a particular type of

work. Even among my friends.

Susan and Allen are friends on different
tracks. Susan came to law school knowing
that she wanted to work in real estate finance
at a big Charlotte firm. She is hard-working
and enthusiastic about the work she will do.
Allen, on the other hand, came to law school
knowing that he wanted to be a public
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y world is black and

white, or so it seems most

days. Law students seem

to be on one of two

defender. He is also hard-working and enthu-
siastic about the work he will do. However,
despite the fact that they are friends, there is
tension between them because Allen does not
understand the work that Susan wants to do.
It's not that he can't understand it on the
intellectual level; it's that he doesn't under-
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stand why someone would want to work in
that area of the law or why Susan is "selling
out.”
What I wish Allen would see is the massive
gray area that lies between him and Susan.
Susan has completed over 100 hours of

pro bono work. She has participated in
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research projects for Legal Aid and helped
nonprofit organizations with transactional
matters through the Pro Bono Project. She
completed pro bono projects for the firm at
which she worked during her first and second
summers. These projects were not handed to
her by the managing partner; she sought them
out because she wanted to do them.

As wonderfully exemplified by Susan's
dedication, pro bono work and community
service by law students is the norm and not
the exception. Not everyone comes to law
school fresh out of the Peace Corps hoping to
use their law degree to save the world and help
the poor—and that is okay because law stu-
dents choosing to pursue a career in the pri-
vate sector are still able to connect to their
communities and help those less fortunate
than themselves.

Law schools in North Carolina continue
to emphasize the importance of giving back to
the community, encouraging all students to
participate in pro bono work and community
service projects. First-year students at the
University of North Carolina School of Law
are asked to sign a pro bono pledge, where
incoming students pledge to complete a cer-
tain number of pro bono hours by the time of
graduatdon. Last year, UNC law students
completed 16,765 pro bono hours, not
including the thousands of hours completed
by third-year students participating in one of
the school's four clinical programs. In fact,
over winter break, 115 students participated
in pro bono projects in 40 different organiza-
tions across 11 states. UNC also recognizes
students who have completed more than 75
hours of pro bono work by indicating this
accomplishment on student transcripts.

Similarly, during their three years in law
school, the Class of 2007 at Duke University
School of Law volunteered 19,168 hours of
legal service through their clinical programs
and various pro bono projects. Like the UNC
School of Law, Duke Law also encourages its
first-year students to sign a pro bono pledge
and dedicate a certain number of hours to pro
bono work during their law school career.

Law students attending Wake Forest
School of Law volunteer as Guardians Ad
Litem, tutor children at local elementary
schools, represent victims of domestic vio-
lence, and serve as judges in Teen Court.
Similarly, in the Juvenile Justice Mediation
Program at Campbell School of Law, stu-
dents mediate cases between juvenile defend-
ers and their victims. The program's success
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has led to its expansion, such that students
also mediate problems between high school
students prior to any criminal charges being
filed. At North Carolina Central University
School of Law, a total of 154 law students
participated in pro bono projects last year,
volunteering with 28 public interest organi-
zations and governmental agencies, six stu-
dent organizations, and nine public schools
through their Street Law Program. During
their second year, Elon students participate
in the required Public Law and Leadership
course, working in teams on legal projects
for non-profit organizations. Elon students
may choose a Public Service concentration
for their upper level elective courses. During
the third year, students have the option of
undertaking a capstone leadership project to
benefit the school, community, or the world.
Finally, in order to successfully graduate
from the law program at Charlotte School of
Law, students are required to complete 20
hours of pro bono service and ten hours of
community service. These law schools
encourage their students to participate in pro
bono work regardless of whether they choose
to remain in North Carolina or leave for
New York, whether they are exemplary or
middle-of-the-road students, and whether
they will pursue a career as a real estate
finance associate or a public defender.

Like Susan, Allen has also completed over
100 hours of pro bono work. He has volun-
teered for pro bono projects each semester
that he has been in law school, researching for
a gay rights organization and helping victims
of domestic violence obtain restraining orders
against their alleged abusers. While Allen did
not complete projects during his summer
employment, he spent both summers work-
ing at the Public Defender's Office aiding
indigent defendants in their legal defense.

For those of us who did come to law
school with hopes of using our law degrees to
help others fight for their constitutionally pro-
tected civil liberties or to help the poor and
downtrodden, pro bono work and communi-
ty service is an ever-present reminder of that
original hope. Law school, especially the first
year, is an overwhelming experience. As I
worked to master a new language that felt
funny on my tongue and sounded strange to
my ears, even my most anxiety-ridden expec-
tations were exceeded. I had expected diffi-
cult; I had not anticipated demoralizing,

When I began to learn the language of the
law, it felt cold and impersonal. To think and

express myself as an attorney largely meant
putting away my emotional feelings of fair-
ness and equity and learning to express myself
in terms of logic and precedent. After all, the
reason the courts compensate tort victims has
nothing to do with whether I think it is the
"right thing to do," but rather whether the
tortfeasor had a duty of care, whether she
breached that duty, and whether this breach
caused harm to the plaindff. Not only did I
have to alter the way I viewed the world, but
as I learned about important concepts such as
in rem jurisdiction, joint tenancy agreements,
and contributory negligence countersuits, I
rarely saw the faces of the people affected by
these foreign concepts.

My solution was to further immerse
myself in the law by reading more intently
and joining a study group. Not surprisingly, I
could not seem to find the answers in well-
written cases about constructive possession or
personal jurisdiction; instead, I found the
faces I sought in my winter break pro bono
project at Legal Aid.

While the legal issues of this project were
neither profound nor complex, the experience
changed the way I looked at the law and also
validated my choice to attend law school.
Ironically enough, I never met the client for
whom I did all of this work, as it was a
research project about the Indian Child
Welfare Act. Nevertheless, I found it reward-
ing because I finally had a glimpse at the law
as it affected real people. Because of this grat-
ifying experience, I continued to work on pro
bono projects. Staying connected gave me a
way to see more clearly the people behind the
logical thinking expressed in case law. While
the law itself is not always compassionate on
its face, the people who fight to have the law
enforced or fight to change the law are logical,
zealous, and compassionate advocates. Doing
pro bono work not only reminds public inter-
est-minded students that the law does not
have to be strictly logical and impersonal, it
also keeps them connected to the issues and
people who live and breathe outside the law
school bubble.

Regardless of a law student's long-term
career goals, another realistic reason for all law
students to participate in pro bono projects is
to give them hands-on, practical experience.
While there are many substantively interest-
ing areas of the law, not everyone is cut out to
practice every area of the law. Pro bono work
gives students the opportunity to learn
whether they would actually like to work in a
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particular area of the law, or whether they
should pursue an alternate field.

For example, I learned that while I find
criminal law very interesting, I would prefer
several painful deaths to being in a court-
room every day as a trial attorney. Working
at the Office of the Colorado Public
Defender during my 1L summer was an
amazing, insightful experience, but I am not
suited for that line of work. Volunteering at
the Appellate Public Defender's Office, on
the other hand, gave me the opportunity to
work in criminal law without having to be in
the courtroom as a trial attorney. Similarly,
my friend Kate determined that she wanted
to do policy work after completing an exten-
sive pro bono project for an immigration
firm. Even before participating in this proj-
ect, she knew that she would like to work on
immigration issues; however, she did not
know in what capacity. Her experience pro-
vided her with much needed clarity into the
career path she should pursue.

Part of the practical experience gained

from participating in pro bono work also
includes learning how to undo some of what
is learned in the classroom. Because law stu-
dents are essentially learning a new language,
they must practice in order to become com-
fortable and proficient in it. While this is
undoubtedly important, once students
become fluent in the language of the law, they
often forget how to communicate in plain
English with those who have not attended law
school. Pro bono projects that place students
in direct contact with real clients require the
students to translate legalese into an under-
standable common language.

Perhaps the most important reason for law
students to actively engage in pro bono work
is also the most obvious reason: to help others.
Clearly, pro bono work and community serv-
ice in law school do more than just create
commonalities between two friends' vastly
different career paths. They create avenues for
giving back and serving communities that
cannot afford to pay for their very real legal
needs. Even more than that, it reminds stu-

dents that success is not measured solely by a
high grade point average or by being the best
oral advocate in the school, but that success
can be defined by our willingness to look past
our own needs in order to offer those less for-
tunate than ourselves the tools to thrive. Life
is not just about the quantitative measures of
our abilities, but also the qualitative measures
of our character. Besides a friendship, what
Allen and Susan share is the gray area between
his future job as a public defender and her
future job as a real estate finance associate:
they both find fulfillment when they are part
of the reciprocity that comes with actively par-
ticipating in pro bono work and community
service projects. m

Kelley Gondring is a third year law student
at the University of North Carolina School of
Law. She is a member of the North Carolina
Law Review, serves as co-president of the
Lambda Law Students Association, and hopes
to practice law staying committed to the idea
that one lawyer really can make a difference.

Thank You (cont.)

year, although I didn't have a reliable method
of tracking the donations.

In 2007, I suggested forming a Wake
County Bar Association team for the race.
Although the association did not feel it could
commit to being a sponsor for another year,
Wake County attorneys were very supportive
of the team. We had a t-shirt slogan contest,
and Atcorneys Title Insurance Company paid
for the t-shirts in exchange for putting their
name on the shirts. We selected a slogan
("Wake County Bar Association: We're
Raising the Bar" with "Lawyers Helping in
the Community" underneath) that wasn't
identified with the Komen Race, so we could
use the t-shirts at any of the WCBA's com-
munity service projects. Our bright green
shirts were noticeable in the crowd on race
day, and they make a memorable statement of
the role lawyers play in the community when-
ever they are worn. We had 118 team mem-
bers sign up and raised over $23,000, includ-
ing one law firm sponsorship.

In 2008, fewer attorneys signed up as
members of the Wake Attorneys team, but
there were many more law firms with their
own teams and t-shirts, perhaps inspired by
the success and fun experienced by the Wake
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Attorneys team members. The WCBA
appointed a coordinator to help with the proj-
ect, and this time Chicago Title Insurance
Company sponsored our t-shirts. The Wake
Attorneys team itself had 44 members and
raised almost $9,000, but that was only part
of the story. Four law firms were sponsors of
the race, and collectively, all of the various
Wake County attorney teams had 371 team
members and raised almost $53,000 for the
fight against breast cancer!

My second project was to start a breast
cancer support group for Wake County attor-
neys and/or relatives. Three people immedi-
ately expressed interest in a group after I ran
an ad in the WCBA newsletter. We currently
have eight participants, including one male
who has had breast cancer and two members
who come because of relatives who have had
or currently have breast cancer. We meet once
a month for lunch, and have an annual
Christmas dinner hosted by one member of
our group. Our purpose is to support new
participants, share information on treatment
or follow-up issues, try to respond to ques-
tions, help with various breast cancer efforts,
and simply be present for each other in the
experience of cancer. We have become good
friends and our monthly lunches are more fun
than they are serious.

Neither of these projects has changed the
world. And what they have accomplished is
less the result of my small efforts than the
amazing response of other attorneys. The
experience has taught me that the vast
majority of attorneys are wonderful, caring
people who rise quickly to any opportunity
to be of service or meet a need. By their
enthusiasm, ideas, skills, contacts, and
efforts, they can broaden the scope and mag-
nify the impact of any one person's ideas. It's
easy to look around and feel that the prob-
lems are enormous and our own resources
too small by comparison to make any differ-
ence. But I'm trying to learn that it's worth
taking the first step, even if you can't see
where the journey will end—you never
know who may join you on the walk. And
even if what is accomplished is small, it's
okay. In the words of Mother Theresa: "In
this life we cannot do great things; we can
only do small things with great love." That's
a challenge we all can meet. m

Cynthia Wittmer is a partner with Parker
Poe Adams & Bernstein, LLD in its Raleigh
office. She has practiced law since 1981, focus-
ing on commercial and intellectual property liti-
gation, and contracts. She bas served on the State
Bar Council for two years.
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Overview of the Disciplinary

Process

By OfrricE OF COUNSEL,

he State Bar's Grievance

Committee investigates and

acts upon alleged violations of

the North Carolina Rules of
Professional Conduct. The Grievance
Committee has 45 members, all appointed to
serve on the committee by the president of
the State Bar. Forty-two members of the
committee are also members of the State
Bar's governing body, called the Council. Of
those, 40 are practicing lawyers elected by
their peers from each judicial district and two
are nonlawyers. There are also three advisory
members of the Committee who are not
lawyers and are not Bar Councilors.

The Grievance Committee is divided into
three subcommittees. Each subcommittee
has direct responsibility for investigating
approximately 1/3 of the total grievances and
recommending appropriate resolutions to the
full Grievance Committee. The full commit-
tee votes upon the subcommittees' recom-
mended resolutions. The State Bar's legal
department, the Office of Counsel, serves as
counsel to the Grievance Committee.

In addition to the State Bar's Grievance
Committee, several judicial districts also have
grievance committees. The district commit-
tees help the Grievance Committee by inves-
tigating some grievances filed against lawyers
who practice in those particular judicial dis-
tricts. Grievances are filed directly with the
district committees or are referred to the dis-
tricts after they are filed with the State Bar.
The district committee submits a report to the
Office of Counsel detailing its investigation
and recommending whether the Grievance
Committee should or should not find proba-
ble cause to believe the respondent lawyer vio-
lated a Rule. District committees do not
impose discipline or dismiss grievances.

The Disciplinary Hearing Commission

THE NORTH CAROLINA STATE BAR JOURNAL

NORTH CAROLINA STATE BAR

(DHC) is an independent tri-
bunal that hears all contested
disciplinary cases. The DHC
is composed of 12 lawyers,
appointed by the State Bar
Council, and eight non-
lawyers, appointed by the
governor and the General
Assembly. The DHC sits in
panels of three; two lawyers
and one nonlawyer. In addi-
tion to disciplinary cases, the
DHC hears cases involving
allegations that a lawyer is
disabled and petitions from
disbarred lawyers secking
reinstatement.

The Process

Grievances may be filed by
clients, judges, opposing parties, fellow
lawyers, or members of the public. The Office
of Counsel also opens grievance files on its
own initiative when it learns of misconduct
through the news media or other sources.

Rule 8.3 requires a lawyer to report to
the State Bar when he or she knows of pro-
fessional misconduct by another lawyer that
"raises a substantial question as to that
lawyer's honesty, trustworthiness, or fitness
as a lawyer in other respects.” However, the
State Bar can keep confidential the identity
of a lawyer or a judge who reports alleged
misconduct of another lawyer. N.C. Admin.
Code title 27, r. 1B.0111(d). The identity of
a reporting lawyer or judge will only be
revealed when disclosure is required by law
or due process or when identification is
essential to the respondent lawyer's ability to
present a defense. A lawyer who fails to
report misconduct as required by Rule 8.3 is
subject to discipline.

DISCPLINARY

HEARING

COMMISSION

Q%-.Cyt[}x/}hmge& c_oﬁz

Presently, a grievance must be filed within
six years of the alleged misconduct, except
when it is alleged that the respondent lawyer
concealed the misconduct or when the
alleged misconduct would constitute a felony.
N.C. Admin. Code title 27, r. 1B.0111(e). A
new rule governing the time within which a
grievance must be initiated has been
approved by the State Bar Council and will
soon be submitted to the Supreme Court for
final approval. The proposed new rule can be
found on the State Bar website
(www.ncbar.gov) and in the Fall 2008 State
Bar Journal.

The Grievance Committee

Grievance proceedings are confidential
unless a lawyer receives public discipline
from the Grievance Committee or a formal
disciplinary complaint is filed against the
lawyer in the DHC. N.C. Admin. Code
title 27, r. 1B.0129.
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Each grievance is assigned to a deputy
counsel in the Office of Counsel. The
deputy counsel investigates the allegations,
often aided by State Bar investigators. All of
the State Bar's investigators worked for state
or federal investigative agencies, including
the FBI, SBI, IRS,
Department, before joining the State Bar.

and Treasury

When the allegations of a grievance, even if
true, fail to state a Rule violation or if available
evidence conclusively disproves the allegations,
the Office of Counsel submits a report to the
chair of the Grievance Committee recom-
mending dismissal with no further action. If
the chair agrees with that recommendation,
the grievance is dismissed. N.C. Admin. Code
title 27, r. 1B.0105(a)(19). In such cases, the
respondent lawyer is not asked to respond and
is often not even aware that the grievance was
filed.

When the allegations, if true, state a Rule
violation and available evidence does not
conclusively disprove the allegations, the
Office of Counsel sends the respondent a
Letter of Notice
Substance of Grievance detailing the allega-

and accompanying

tions of misconduct. The respondent must
submit a written response within 15 days
from receipt of the Letter of Notice,
although extensions of time to respond are
regularly granted. After it receives the written
response and conducts any necessary addi-
tional investigation, the Office of Counsel
prepares a Report of Counsel to the
Grievance Committee. The Report of
Counsel contains summaries of the com-
plaint and the response, analysis of the evi-
dence, the respondent's disciplinary history,
and a recommended resolution.

If the evidence does not support a finding
that a Rule was violated, the Office of
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Counsel recommends that the grievance be
dismissed without further action. If the chair
of the Grievance Committee and the chair of
one subcommittee agree, the grievance is dis-
missed. N.C. Admin. Code title 27, r.
1B.0105(a)(20). If the Office of Counsel
concludes there is probable cause to believe
the respondent committed a Rule violation
or if no rule violation occurred but the
respondent should be cautioned about the
conduct, the grievance will be considered by
the full Grievance Committee through one
of its three subcommittees and resolved in
one of the following ways.

Sometimes the Grievance Committee
disagrees with the Office of Counsel's rec-
ommendation and dismisses the grievance.
The committee can also dismiss a grievance
with a Letter of Caution when no Rule vio-
lation occurred but the lawyer's conduct was
inconsistent with accepted professional prac-
tice or dismiss with a Letter of Warning
when the respondent committed a technical
or inadvertent Rule violation.

When it finds probable cause to believe
that more than a technical or inadvertent
Rule violation occurred, the committee can
either impose discipline or refer the griev-
ance to the DHC for trial. It is the Grievance
Committee's policy to refer to the DHC
only cases in which the committee believes
the appropriate discipline may be suspension
or disbarment. The Grievance Committee is
not itself empowered to suspend or disbar a
lawyer.

When it believes the appropriate disci-
pline is less than suspension or disbarment,
the Grievance Committee can impose three
levels of discipline—admonitions, repri-
mands, and censures, in ascending order of
severity. The respondent may reject an
admonition or a reprimand and may, by fail-
ing affirmatively to accept it, also effectively
reject a censure. If the respondent rejects dis-
cipline imposed by the Grievance
Committee, the Office of Counsel files a
complaint with the DHC and a formal hear-
ing occurs. N.C. Admin. Code title 27, r.
1B.0113 and 1B.0114.

Admonitions are permanent, private dis-
cipline and do not appear on the judgment
docket of the State Bar, although they may
be considered in any later disciplinary pro-
ceedings  against  the  respondent.
Reprimands and censures are permanent dis-
cipline and are recorded in the State Bar's
judgment book, posted on the State Bar's

website, and sent to the complainant.
Censures are also filed with the clerk of supe-
rior court in the respondent's home county
and filed with the clerks of the appellate
courts. Notices of both reprimands and cen-
sures appear in the State Bar Journal.

Finally, the Grievance Committee can
directly refer a grievance to the DHC. The
cases most often referred to the DHC
involve misappropriation of client or fiduci-
ary funds, criminal acts or other acts of dis-
honesty, and repeated neglect of professional
responsibilities, including failing to commu-
nicate with clients and failing to respond to
inquiries from the State Bar.

The Disciplinary Hearing Commission

The Office of Counsel represents the
State Bar in DHC proceedings. DHC trials
are open to the public. They are conducted
according to the North Carolina Rules of
Civil Procedure and the North Carolina
Rules of Evidence. DHC complaints look
very similar to civil complaints filed in supe-
rior court. Hearings are divided into two
phases. In phase one, the State Bar has the
burden of proving each alleged Rule viola-
tion by clear, cogent, and convincing evi-
dence. If the State Bar fails to carry its bur-
den of proof in phase one, the case is dis-
missed. If the DHC finds that some or all of
the alleged violations have been proven, the
DHC moves immediately to phase two. In
phase two, the DHC hears additional evi-
dence and decides the appropriate discipline.

Like the Grievance Committee, the
DHC can dismiss the charges or issue a let-
ter of warning, admonition, reprimand, or
censure. It can also suspend a law license for
up to five years or disbar a lawyer. The DHC
can stay all or a part of a suspension upon
compliance with stated conditions. A dis-
barred lawyer is eligible to apply for rein-
statement five years after the effective date of
disbarment. The disbarred lawyer bears a
heavy burden of proving reformation and
rehabilitation, and reinstatement is very rare.
No disbarred lawyer has been reinstated
since 1994.

Either party can appeal a DHC order to
the North Carolina Court of Appeals. N.C.
Gen. Stat. § 84-28(h). Disbarments and sus-
pensions exceeding 18 months are stayed on
appeal only upon writ of supersedeas. N.C.
Gen. Stat. § 84-28(h). All other discipline
imposed by the DHC is automatically stayed
on appeal. m
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